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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.    Justice        A  ~ 

Kernan. 
.  LATE 

LAKSHMANAN  (Petitioner),  Appellant  v.  MUTTIA  AND  OTHBES  CIVIL. 

(Defendants),  Respondents*     [15th  April,  1887.]  HM~i 

•Civil  Procedure  Code,    Sections  345,   352 — Insolvency— Procedure  on    claim  made   by 
creditor— Proof  of  debt. 

It  is  open  to  a  creditor,  at  any  time  while  the  assets  of  an  insolvent  are  un- 
distributed, to  produce  evidence  of  his  debt  and  to  apply  to  be  admitted  on  the 
schedule  under  Section  352  of  the  Code  of  Civil  Procedure. 

'  APPEAL  against  the  order  of  T.  Weir,  District  Judge  of  Madura,  on 
civil  miscellaneous  petition  No.  441  of  1886. 

This  was  an  application  in  the  insolvency  of  one  Lakshmanan  Chetti 
by  a  scheduled  creditor,  who  had  been  ex  parte  throughout  the  proceedings 
and  had  not  up  to  the  date  of  the  present  application  taken  any  steps  to 
prove  his  debt. 

Bhashyam  Ayyanqar,  for  appellant. 

Kespondents  were  not  represented. 

The  further  facts  of  this  case  and  the  arguments  adduced  on  this 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment 
of  the  Court  (COLLINS,  C.J.,  and  KERNAN,  J.). 

JUDGMENT. 

In  this  case  the  appellant  is  stated  in  the  application  of  the  insol- 
vent, under  Section  345,  to  be  a  creditor,  and  [2]  the  amount  due  to  him 
is  stated  in  that  application.  A  receiver  was  appointed,  and  there  are 
assets  to  divide.  The  appellant  applied  to  be  paid,  either  by  dividend  or 
vin  full,  which  is  not  stated,  bub  it  is  not  material.  The  Judge  held  that 
the.  appellant  is  out  of  CourD,  because  he  did  not  prove  his  debt.  No  dodbt 

..*  Appeal  against  Order  10  of  1887. 
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1887       Section  352  requires  creditors  to  "  produce  evidence   of  the    amount  and 
APRIL  15.    particulars  of  their  pecuniary  claims."     But  the  Act  does    not  fix  any  spe- 
cial time  for  making  such  affidavit.     Section    352  says  the  creditors  shall 
APPEL-     then,  that  is,  after,  but  not  necessarily  immediately  after,  the  Court  declares 
LAX£       the   applicant   insolvent,    produce   such   evidence.     The   Court  does  not 
CIVIL,      appear  to  have  fixed  any   time  to   determine  under  Section    352  who  the 
creditors  are,  nor  does  it  appear  that  any  schedule  was  framed  under  that 
11 1. 1.     such  section.     But  if  such  schedule  was   framed,  it   is  still  open  to  the 
creditor  at  any  time  while  the  assets  are  undistributed,  to  produce  the  evi- 
dence of  his  debt  and  apply  to  be  admitted  on  the  schedule  under   Section 
352.     This  is  the  course  in  all  bankruptcy  and   insolvency   proceedings. 
Section  356  of  course  is  to  be  read  with   the  other  sections.     The  Judge 
should    have,  on  the  appellant's  application,    directed    him  to  produce 
evidence  of  the  particulars  and  amount  of  his  debt  within   a  reasonable 
time.     If  the  appellant,  did  not  do  so,  then   he  need  not  be  named  as  a 
creditor  on  the  schedule  under  Section  352.     The  appellant  is  an  admitted 
creditor.     We  reverse  the  order  of  the  District  Judge  and  direct  him  to 
proceed  on  the  application  of  the  creditor  according  to  the  above  directions. 
Appellant  should  apply,  as  soon  as  possible,    to  the  District  Judge  for 
liberty  to  produce  his  evidence  on  a  day  to  be  fixed,  and  that  his  name  be 
placed  on  the  schedule,  and  for  payment. 

No  costs  of  this  application  are  granted. 


11  H.  3. 

[3]  APPELLATE  CEIMINAL. 

Before  Sir  Charles  A.  Turner,  Ktt,  Chief  Justice,  and 
Mr.  Justice  Hutchins. 


QUEEN-EMPRESS  v.  SUBBA  AND  OTHERS.*     [22nd  August,  1884.] 

Criminal  Procedure  Code,  Section  195— Sanction  to  prosecute— Registration  Act,   1877 — 
Act  III  of  1877,  Section  34 — Forged  document  registered  by  Sub- Registrar. 

A  Sab-Registrar  acting  under  Section  34  of  ibe  Registration  Act,  1877,  is  not 
a  "Court  "  within  the  meaning  of  Section  195  of  the  Code  of  Criminal  Procedure. 

[F.,  4  M.L.J.  189  (192);  R.,  12  M.  201  (202).] 

CASE  reported  for  the  orders  of  the  High  Court  under  Section  438  of  the 
Code  of  Criminal  Procedure  by  the  Acting  Sessions  Judge  of  Coimbatore. 

The  case  was  stated  as  follows  : — 

"  The  complaint  was  one  of  forgery  under  Section  467  of  the  Indian 
Penal  Code.  The  document  had  been  duly  registered  by  the  Sub-Registrar 
of  Kangayam,  but  had  not  been  filed  in  any  Civil,  Criminal,  or  Eevenue 
Court.  The  Acting  Joint  Magistrate  held  that  he  had  no  jurisdiction  to 
entertain  the  complaint  since  sanction  had  not  been  granted  by  the  Sub- 
Registrar  under  Section  195  of  the  Code  of  Criminal  Procedure. 

"  Section  195,  Clause  (c)  of  the  Code  of  Criminal  Procedure,  provides 
that  QO  Court  shall  take  cognizance  of  such  offence  without  previous 
sanction, '  when  such  offence  has  been  committed  by  a  party  to  any  pro- 
ceedings in  any  Court  in  respect  of  a  document  given  in  evidence  in  such 
proceedings.'  The  questions,  therefore,  are  (1)  whether  the  Sub-Registrar 

•  Criminal  Revision  CAM  362  of  1884. 
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is  a  Court  ?  (2)  and  whether  the  document  was  given  in  evidence  in  any        1884 
proceeding  ?  AUG.  22. 

"  Toe    Acting  Joint    Magistrate  points   out  that,  under  the  old  Pro- 
cedure Code  (Ace  X  of  1872).  Section   469,  the   offence   must  have   been     APPEL- 
committed    in    a  Civil  or  Criminal  Court,  whereas  the  wording  of  Section       LATE 
195  of  the  present  Code  '  any  Court'  is  much  wider.    Taking  the  definition  CRIMINAL, 
of  the  word  '  Code'  as  defined  in  £$]  Section  3  of   the  Evidence  Act,    he 
holds  that  the  Sub-Registrar  is  a  '  Court,'  being  a  person  legally   authoriz-      J*  M.  8. 
ed  to  take  evidence. 

"  In  High  Court  Proceedings  of  12th  May  1881,  No.  962  (vide 
Weir's  Criminal  Rulings,  page  400),  it  was  held  that  a  Registrar  acting 
under  Sections  73,  74  and  75  of  the  Registration  Act  was  a  '  Court' 
within  the  meaning  of  Section  469  of  the  old  Criminal  Procedure  Code, 
but  that  the  Sub-Registrar  was  not.  The  Indian  Evidence  Act  was  in 
force  aS  the  date  of  that  ruling,  and  it  must  be  supposed  that  the  Judges 
had  in  view  the  definiton  of  'Court'  in  Section  3  of  that  Act.  The 
Judges  there  point  out  that  the  Registrar  is  a  Judge,  because  he  deter- 
mines a  question  between  the  parties  and  the  document  is  given  in 
evidence  before  him  as  to  its  being  executed. 

"  The  duties  of  a  registering  officer  are  defined  in  Section  34  of  the 
Indian  Registration  Act.  Even  supposing  a  Sub-Registrar  to  be  a  'Court' 
within  the  meaning  of  Section  3  of  the  Evidence  Act,  I  doubt  if  the  docu- 
ment can  be  said  to  be  'given  in  evidence  in  any  proceeding  before  him.' 
The  Sub-Registrar  has  only  to  inquire  upon  certain  points.  If  execution 
be  denied,  he  cannot  register  and  has  no  power  to  take  evidence  whether 
or  not  the  document  was  really  executed,  but  he  may  examine  witnesses 
(Section  35)  as  to  the  identity  of  the  parties  before  him,  but  on  no  other 
point.  He  cannot,  therefore,  take  any  evidence  with  respect  to  the  docu- 
ment itself,  and  I  doubt,  therefore,  whether  the  document  can  be  said  to  be 
'given  in  evidence  in  a  proceeding  before  him.' 

"  OQ  these  grounds  it  appears  to  me  that  the  sanction  of  the  Sub- 
Registrar  was  not  necessary  for  the  entertainment  of  the  complaint,  and 
as  the  point  is  one  of  importance,  I  refer  the  matter  for  the  orders  of  the 
High  Court." 

Rama  Bau,  for  the  accused. 

The  Court  (TURNER,  C.J.,  and  HUTCHINS,  J.)  delivered  the  following 

JUDGMENT. 

The  Sub-Registrar  is  not  a  Court. 

For  certain  purpose  it  has  been  declared  that  the  term  "  Judicial 
proceedings  "  shall  include  proceedings  before  Registering  officers,  namely, 
in  order  to  bring  those  proceedings  within  the  purview  of  Section  228, 
Indian  Penal  Code  ;  and  for  other  similar  purposes  it  has  been  declared  that 
Registrars  are  and  that  Sub-Registrars  are  not  to  be  deemed  a  Court, 
namely,  to  extend  to  the  Registrar  the  power  of  punishing  for  contempt. 
These  provisions  [5]  do  not  constitute  Registering  officers  "  Courts  " 
generally,  and,  on  the  other  hand,  they  would  be  unnecessary  if  the 
legislature  regarded  such  officers  as  "  Courts."  The  Joint  Magistrate's 
order  is  set  aside  and  he  is  directed  to  proceed  with  the  inquiry.  , 
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APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur   J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan, 

Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt  and 

Mr.  Justice  Parker. 


GOVINDAYTAR  (Plaintiff  No.  2),  Appellant  v.  DoRASAMl  AND 

OTHERS  (Defendants),  Respondents*      [9th  October,  1884. 

and  29th  April,  1887.] 

Hindu  Law — Adoption  among  Brahmans— Datta  Homam,when  it  may  be  dispensed  with. 

The  ceremony  of  Datta  Homam  is  not  essential  to  a  valid  adoption  among 
Brahmans  in  Southern  India,  when  the  adoptive  father  and  son  belong  to  the 
same  gotra.  Singamma  v.  Bamanuja  Charlu  (1)  approved  and  followed. 
Slwshinath  Ghose  v.  Krishnasunderi  Dasi  (2)  considered. 

[Appr.,  24  B.  218  (223) ;  R.,  24  B.  473  (480)  ;  13  M.  214    (219)  ;  27  M.   538   (539)  =  14 
M.L.J.  340;  D.,  15  Ind.  Gas.  184  =  11  M.L.T.  187  =  (1912)  M.W.N.  173.] 

SECOND  appeal  from  the  decree  of  H.  Wigram,  District  Judge  of 
Coimbatore,  in  Appeal  Suit  No.  279  of  1883,  affirming  the  decree  of 
T.  Ramasami  Ayyangar,  District  Munsif  of  Coimbatore,  in  Original  Suit 
No.  579  of  1882. 

This  was  a  suit  by  the  plaintiffs  for  the  recovery  of  certain  lands 
conveyed  to  them  by  defendant  No.  4,  the  widow  of  one  Sulur  Subba 
Ayyar,  deceased.  Defendant  No.  1  contended  that  he  was  the  heir  of 
the  deceased  Sulur  Subba  Ayyar,  being  his  son  by  adoption.  The  parties 
were  Brahmans  ;  and  defendant  No.  1  belonged  previously  to  his  adoption 
to  the  same  gotra  as  the  late  Sulur  Subba  Ayyar. 

The  Lower  Courts  found  that  the  adoption  of  defendant  No.  1  was 
valid,  although  the  ceremony  of  Datta  Homam  had  not  been  performed. 

The  plaintiffs  preferred  this  second  appeal. 

This  second  appeal  came  on  for  hearing  before  Collins,  C.  J.,  and 
Kernan,  J.,  who  referred  to  the  Full  Bench  the  question  of  the  validity 
of  the  adoption  of  defendant  No.  1. 

[6]  Bhashyam  Ayyangar  and  Desika  Charyar,  for  appellant. 

The  Acting  Advocate-General  (Hon.'  Mr.  J.  H.  Spring  Branson)  and 
Kama  Rau,  for  respondents. 

The  arguments  adduced  on  the  second  appeal  appear  sufficiently  for 
the  purposes  of  this  report  from  the  judgment  of  the  Court. 

The  Full  Bench  (COLLINS,  C.J.,  KERNAN,  MUTTUSAMI  AYYAR, 
BRANDT  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT.? 

The  question  which  is  referred  to  the  Full  Bench  in  this  second  appeal 
is  whether  Datta  Homam  is  an  imperative  part  of  a  valid  adoption  in 
Southern  India.  That  ceremonial  adoption  is  not  indispensable  among 
Sudras  may  now  be  taken  to  be  concluded  by  authority.  So  it  was  held  by 
the  Privy  Council  in  1879  in  regard  to  Bengal,  in  Indromoni  Chowdhrani 
v.  Behari  Lai  Mullick  (3)  and  by  the  late  Supreme  Court  of  Madras  in  the 
case  of  VceraperumaU  Pillay  v.  Narain  Pillay  (4) ;  Singamma  v.  Ramanuja 
Charlu  (1),  decided  by  the  High  Court  of  Madras  in  1868,  is  also  an 


(1)  4  M.H.aR.  165. 
(3)  7  I.A.  24. 


Second  Appeal  No.  405  of  1884. 
(2)  6  C.  381. 
(4)  Strange's  Notes  of  Cases,  117. 
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authority,  and  in  GTiandramala  v.  Muktamala  (1),  the  only  doubt  appeared  1887 

to  be  if  it  was  correct  law  in  regard  to  the  three  higher  classes  only.     In  APRIL  29. 
support  of  the  course  of  decisions,  there  is  also  the   fact  that   Sudras    are 

incompetent  to  recite  Vedic  texts  and  that  such  texts  are  prescribed  for  the  FULL 

performance  of  Datta  Homam. 1  BENCH. 

Thus,  giving  and  taking,  evidenced  by  an  overt  act,  are  the  only  \\  M.  5 
elements  of  a  legal  adoption  among  Sudras,  but  it  must  be  observed  that  (P.B.)  = 
any  overt  act  is  not  sufficient.  In  Shoshinath  Ghose  v.  Krishnasunderi  n  ind.  Jar. 
Dasi  (2),  the  Judicial  Committee  observed  as  follows  : — "All  that  has  been  409. 
"  decided  is  that  among  Sudras  no  ceremonies  are  necessary  in  addition  to 
"  the  giving  and  taking  a  child  in  adoption. The  mode  of  giving  and  taking 
"  a  child  in  adoption  continues  to  stand  on  Hindu  law  and  on  Hindu 
"  usage,  and  it  is  perfectly  clear  that  amongst  the  twice-born  classes,  there 
"  could  be  no  such  adoption  by  deed,  because  certain  religious  ceremonies, 
"  the  Datta  Homam  in  particular,  are  in  their  case  requisite.  The  system 
"  of  adoption  seems  to  have  been  borrowed  by  the  Sudras  from  these 
"  twice-born  classes,  whom  in  practice,  as  appears  by  several  of  the  cases, 
"  they  imitate  as  much  as  they  can,  adopting  those  purely  ceremonial 
"  [7]  and  religious  services  which,  it  is  now  decided,  are  not  essential 
"  for  them  in  addition  to  the  giving  and  taking  in  adoption."  "  It  would 
"  seem,  therefore,  that  according  to  Hindu  usage  which  the  Courts  should 
"  accept  as  governing  the  law,  the  giving  and  taking  in  adoption  ought  to 
"  take  place  by  the  father  handing  over  the  child  to  the  adoptive  mother 
"  and  the  adoptive  mother  declaring  that  she  accepts  the  child  in  adop- 
tion." The  contest  in  that  case  was  whether  a  mere  execution  of  deeds 
was  an  overt  act  sufficient  to  constitute  an  adoption,  and  the  decision-  is 
an  authority  for  the  proposition  that  any  overt  act  is  not  sufficient,  but 
that ;  there  must  be  corporeal  delivery  of  the  child  by  a  person  competent 
to  give,  to  a  person  competent  to  take,  accompanied  by  the  declaration 
on  the  one  side,  I  give  the  child  in  adoption,  and  on  the  other,  I  take  the 
child-in  adoption. 

Although  the  parties  to  the  case  before  the  Privy  Council  were  Sudras, 
whilst  the  parties  to  the  case  before  us  are  Brahmans,  the  rule  as  laid 
down  by  the  Privy  Council  in  1880  clears  a  good  deal  of  the  way  to  a  cor- 
rect decision,  and  scf  far  as  it  goes,  it  is  equally  applicable  to  Brahmans. 
It  shows  further  that  in  laying  down  the  rules,  the  Judicial  Committee 
had  before  them  what  actually  takes  place  when  a  formal  adoption  is 
made  with  ceremonies,  and  that  they  rejected  as  superfluous  the  merely 
ceremonial  observances  as  contra-distinguished  from  the  specific  secular  act 
and  declaration  which  constitute  the  form  in  which  the  intention  to  give 
and  to  take  is  manifested  during  the  ceremonial.  The  matter  in  contest 
then  with  special  reference  to  Brahmans  is  this,  viz.,  whether  the  omis- 
sion to  perform  Datta  Homam  invalidates  an  adoption  which  is  good  in 
other  respects. 

The  first  question  for  consideration  is  whether  we  should  now. 
depart  from  the  decision  in  Singamma  v.  Ramanuja  Charlu  which  was 
passed  in  1868.  Adoption,  it  is  conceded,  is  a  religious  act  at  least 
among  Brahmans,  and  the  object  with  which  it  is  made  is  in  part  to, 
secure  a  son  in  order  to  prevent  the  extinction  of  the  spiritual  benefit 
which  is  believed  to  arise  from  the  performance  by  a  son  of  funeral  and 

(1)  6  M.  20.  (2)  6  C.  381  (389-389). 
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1887  annual  obsequies.  It  is  desirable  in  a  matter  like  this  that  there  should 
APRIL  29.  be  no  divergence  between  the  custom  obtaining  in  the  country  and  the  law 
laid  down  by  Courts  of  Justice.  Again,  some  doubt  has  been  thrown  upon 
FULL  the  case  cited,  by  the  observation  of  the  Judicial  Committee  in  their 
BENCH,  latest  decision,  that  Datta  Homam  is  requisite  in  the  case  of  Brahmans. 
[8]  Further  ,in  Venkata  v.  Subhadra  (1)  decided  by  a  Division  Bench  of 
11  *•  '  this  Court  in  1883,  it  was  considered  that  among  Brahmans  Datta  Homam 
was  essential  and  that  the  decision  of  the  High  Court  at  Calcutta  (2)  on 
Ind.  Jur.  j.ne  pojnt  wa8  probably  right.  It  should  be  remembered  that  in  Singam- 
ma  v.  Ramanuja  Charlu  the  point  was  not  argued  on  botb  sides,  and 
that  Jagannada  who  was  cited  in  that  case  is  no  authority  in  Southern 
India.  Adverting  to  his  ooinion  as  to  whether  an  adoption  by  purchase 
is  valid,  Colebrooke  observed  as  follows  : — "The  Pundits  in  Southern 
"  India,  I  perceive,  make  great  use  of  the  authority  of  Jagannada,  the 
"  compiler  of  the  digest  which  was  translated  by  me.  We  have  not  here 
"  the  same  veneration  when  he  speaks  in  his  own  name  or  steps  beyond 
"  the  strict  limits  of  the  compiler's  duty,  and  as  his  doctrines  which  are 
"  commonly  taken  from  the  Bengal  School  or  sometimes  originate  with 
"  himself  differ  very  frequently  from  the  authorities  which  heretofore  pre- 
"  vailed  in  the  South  of  India,  I  am  sorry  that  the  Pundits  should  have 
"  been  furnished  with  means  of  adopting  in  their  answers  whatever  doc- 
"  trines  rnav  happen  to  be  best  accommodated  to  the  bias  they  may  have 
"  contracted  ;  and  I  should  regret  that  Jagannsda's  authority  should  super  - 
"  sede  that  of  the  much  abler  authors  of  the  Mitakshara,  Smriti  Chandrika 
"and  Madhavya."  (See  Strange's  Hindu  Law  of  the  edition  of  1830,  page 
178).  As  to  early  English  writers  on  Sanskrit  law  they  were  guarded  in  the 
expression  of  an  opinion  as  to  whether  Datta  Homam  was  necessary  among 
Brahmans.  Sir  Thomas  Strange  said  that,  even  with  regard  to  the  sacrifice 
by  fire,  important  as  it  may  be  deemed  in  a  spiritual  point  of  view,  it  is  so 
with  regard  to  the  Brabmans  only.  (Strange's  Hindu  Law,  Vol.  I,  page 
95.)  As  to  Colebrooke,  he  thought  that  an  inadvertent  omission  of  some 
of  the  ceremonies  ought  not  to  invalidate  an  adootion,  but  a  wilful  dis- 
regard of  them  all  might.  (Vol.  II,  Strange's  Hindu  Law,  page  155.) 
As  to  Ellis,  he  thought  that  Datta  Homam,  though  proper  in  all  cases, 
was  not  indispensable  if  the  person  adopting  and  the  boy  adopted,  were 
of  the  same  gotra,  and  "  if  of  different  gotra,  it  was  necessary."  (Vol. 
II,  Strange's  Hindu  Law,  page  104.)  In  these  circumstances  and  in  the 
face  of  so  much  conflict  of  opinion,  it  might  [9]  be  desirable  to  direct  an 
inquiry  as  to  actual  usage  and  deal  with  the  question  with  reference  to 
the  result  of  such  inquiry. 

Another  question  is  whether  there  is  enough  in  the  texts  current  in 
this  Presidency  to  warrant  an  inquiry  as  to  usage.  The  two  leading  trea- 
tises on  adoption  which  are  often  referred  to  in  this  Presidency  are  the 
Dattaka  Mimamsa  and  the  Dattaka  Chandrika,  though  when  there  is  a  con- 
flict between  them,  the  latter  is  accepted  as  binding  in  preference  to  the 
former.  Buh  on  the  point  now  under  consideration,  both  commentaries 
agree  as  to  the  necessity  for  observing  the  prescribed  form.  ID  section 
II,  sloka  17  of  Dattaka  Chandrika  (3),  the  commentator  says  that,  in  case 
no  form  as  propounded  should  be  observed,  the  adopted  son  is  entitled 
only  to  assets  sufficient  for  marriage.  In  section  V.  sloka  56,  Dattaka 

IK  7  M   548. 

(2)  The  case  alluded  to  was  probably  Bhairabnath  Sye  v.  Makes  Chandra  Bhadury, 
4  B.L.R.A.J.  162  .Reporter's  note). 

(3)  Stokes'  Hindu  Law  Books,  p.  640. 
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Mimamsa  (1),  the  commentator  observes  that  "  the  filial  relation  is  occa-        1887 
sioned  only  by  ceremonies,  and  that,  of  gift,  acceptance,  burnt  sacrament,    APRIL  29. 
and  so  forth,  should   either   be   wanting,    the   filial   relation    even  fails." 
Again,  in  II,   Strange's  Hindu  law,    pages   120-122,  Vidiaranayana,  the 
celebrated   author  of  the   Madhavya,  is  referred  to  as  speaking  of  two    BENCH. 
kinds  of  adoption,  viz.,  Nitya  Datta  (permanent  or  regular,  adoption)  and      t7TjT"n 
Anitya  Datta  (temporary  adoption)  and    of  the   former  as  consisting  in  ' 

the  regular  adoption  made  with    the  prescribed  ceremonies,  and  of  the 
latter  as  an  adoption  made  without  those  formalities.     This  conveys  the        *  ' 
impression  that,  where  a  complete  change  of  paternity  and  family  is  in- 
tended to  be  brought  about  by  adoption,    the  adoption  should  be    of   the 
kind  called  Nitya  Datta. 

The  Smritis  and  Sutras  usually  cited  are  those  of  Caunakha, 
Vasishta  and  Baudhayana.  Caunakha's  is  quoted  in  Dattaka  Mimamsa, 
Section  V,  sloka  1,  and  a  burnt  offering  is  part  of  the  form  prescribed  by 
him  for  adoption.  The  same  is  the  case  with  the  procedure  enjoined  by 
the  others.  (See  Vasishta,  Chapter  15.  sloka  6 ;  Parisishta  Prasna,  7th 
Adhyaya ;  or  Baudhayana,  Vol.  XVII,  Sacred  Books  of  the  Bast.)  Both 
Manu  and  Caunakha  declare  that  one  who  is  eligible  for  adoption  should 
be  the  reflection  or  have  the  resemblance  of  a  son,  and  the  commentators 
apparently  thought  that  as  adoption  is  made  partly  to  secure  spiritual 
benefit  arising  from  the  performance  of  obsequies,  the  prescribed  ceremony 
was  necessary  to  ensure  to  the  adopted  son  competency  to  perform  [10] 
those  obsequies  with  efficacy.  The  original  texts  convey  the  impression 
that  Datta  Homam  may  probably  be  an  essential  part  of  a  valid  adoption 
as  a  general  rule  and  that  in  a  proper  case  there  is  sufficient  ground  for 
directing  an  inquiry  as  to  usage. 

Although  the  general  rule  may  be  as  indicated  above,  there  is  reason  to 
think  that  there  are  exceptions  to  it.  There  is  a  text  of  Manu  to  the  effect 
that,  if  among  several  brothers,  one  has  a  son,  that  son  is  the  son  of  all. 
The  translation  by  Ellis  of  the  ritual  of  Datta  Homam  which  will  be  found 
in  Vol.  II,  Strange's  Hindu  Law.page  218,  may  also  be  here  referred  to;  the 
author  of  the  ritual,  it  is  observed  by  Ellis,  states  that  regard  is  had  to 
adoption  from  a  different  gotra  ;  and  as  already  remarked,  Ellis  -con- 
siders the  performance  of  Datta  Homarn,  though  proper  in  every  case, 
to  be  not  necessary  when  the  adopted  child  is  of  the  same  gotra.  See- 
ing that  when  the  gotra  is  the  same  the  person  adopted  belongs  before 
adoption  to  the  same  general  family  and,  as  being  descended  from  the 
same  original  ancestor,  is  in  a  sense  already  a  member  of  the  adopter's 
family,  he  may  be  regarded  as  fit  to  be  affiliated  by  gift  and  acceptance 
without  any  ceremony,  for  in  his  case  adoption  operates  only  to  trans- 
fer him  from  one  to  another  line  of  descent  from  the  common  original 
ancestor.  Again,  it  may  also  be  necessary  to  exact  nothing  more  than  a 
botia  fide  observance  of  the  ceremonial  in  compliance  with  the  prescribed 
procedure,  and  to  avoid  comolicating  the  law  of  adoption  with  the  sub- 
tleties of  ceremonial  law.  To  this  extent  we  may  adhere  safely  to  the 
decision  in  Singamma  v.  Ramanuja  Gharlu. 

In  the  case  before  us  the  adopted  son  was.  prior  to  the  adoption,  a 
dayadi  of  Sulur  Subba  Ayyar  and  therefore  of  the  same  gotra.  It  ap- 
pears further  that  defendant  No.  4  waived  her  right  to  object  to  the  adop- 
tion under  a  special  agreement  and  the  plaintiff  is  not  the  reversioner  but 

(1)  Stokes'  Hindu  Law  Books,  p.  598. 
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a   purchaser    from  her.     On   these  special  grounds,   we  dispose  of  the 
second  appeal,  which  will  be  dismissed  with  costs. 


118  M.  11. 

[11]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


PUBUSHOTTAMA  (Plaintiff),  Appellant  v.  BAJU  (Defendant), 
Respondent*      [15th  July,    1887.] 

Rent  Recovery  Act  (Madras)— Act   VIII  of  1865,   Section  9— Joint  shrotriyamdars— 
Distinct  contract  by  tenant  in  respect  of  a  share. 

The  plaintiff  was  one  of  two  joint  shrotriyamdars.     In  fasli  1288  the  defendant 
accepted  a  patta  from  and  executed  a  muchalka   to   him  in  respect  of    the  halt 
share  of  the  plaintiff.     The  plaintiff  sued  to  enforce  acceptance  of  a  patta  and 
execution  of  a  muckalka  for  fasli  1290  and  for  arrears  of  rent  : 
Held,  that  the  suit  lay  without  joinder  of  the  other  joint  shrotriyamdar. 

SECOND  appeal  against  the  decree  of  S.  T.  MacCarthy,  District 
of  Chingleput,  in  Appeal  Suit  No.    18   of   1886  reversing  the  decree  of 
V.  Kuppusami  Ayyar,  Additional  District  Munsif  of  Poonamalle,  in  Original 
Suit  No.  30  of  1885. 

This  was  a  suit  to  enforce  the  acceptance  by  the  defendant  of  a  patta 
tendered  to  him  by  the  plaintiff,  and  the  execution  by  the  defendant  of  a 
mucbalka  for  fasli  1290  and  recover  Bs.  267-2-7,  being  the  amount  of 
ayan  tirvai  and  road-cess  and  interest  for  the  same  fasli. 

The  plaintiff  alleged  that  he  was  shrotriyamdar  of  a  moiety  of  the 
village  of  Sunampett  and  that  the  defendant  was  a  mirasi  tenant  holding 
under  him.  The  defendant  pleaded  inter  alia  that  he  was  not  bound  to 
execute  a  muchalka,  and  that  the  patta  tendered  was  not  a  proper  one, 
and  further  denied  the  plaintiff's  title. 

The  Court  of  first  instance  passed  a  decree  in  favour  of  the  plaintiff, 
but  this  decree  was  reversed  on  appeal  by  the  District  Judge  on  the 
ground  that  the  plaintiff  could  not  sue  alone. 

The  plaintiff  preferred  this  second  appeal. 

Ramasami  Mudaliar,  for  appellant. 

The  two  shrotriyamdars  have  been  receiving  their  shares  of  tirvai 
from  the  raiyats  separately,  and  in  fact  there  was  an  agree-  [12]  ment  by 
the  defendant  to  pay  the  plaintiff  bis  moiety  of  the  tirvai  now  sued  for. 

Srirangacharyar,  for  respondent. 

The  two  shrotriyamdars  constitute  one  landlord  under  the  Eent 
Eecovery  Act  and  one  of  them  is  not  entitled  to  enforce  acceptance  of  a 
patta  by  the  tenants  in  respect  of  the  proportionate  rent  payable  to  him. 
Krishnama  v.  Gangarau  (1).. 

The  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

It  is  urged  by  the  appellant's  pleader  and  admitted  for  the  respondent 
that  for  fasli  1288  the  respondent  accepted  a  patta  from  the  appellant,  and 
executed  a  muchalka  in  respect  of  the  half  share  of  the  shrotriyam  claimed 
in  the  present  suit.  This  being  so,  there  was  a  distinct  contract  and 
holding  in  respect  of  that  share,  and  all  that  was  decided  in  the  case 
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reported  in  Krishnamav.  Gangarau  (1)  was  that  where  the  tenant  held  the 
land  under  several  shrotriyamdars  and  under  a  joint  contract,  and  the 
shrotriyamdars  might  be  regarded  as  a  single  landlord,  then  none  of  the 
shrotriyamdars  could  tender  a  patta  for  acceptance  otherwise  than  in  con- 
junction with  the  others. 

We  set  aside  the  decree  of  the  Lower  Appellate  Court  and  remand 
the  appeal  for  rehearing.  Costs  of  this  second  appeal  will  abide  and 
follow  the  result. 


11  H.  12  =  11  Ind.  Jar.  413. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Gollins,  Kt.t  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


KHADAR  (Plaintiff,}  Appellant  v.  SUBRAMANYA  AND  ANOTHER 
(Defendants),  Respondents*     [18th  April  and  llth  July,  1887.] 

Rmt  Recovery  Act  (Madras)— Act  VIII  of  1865,  Sections,  3,  9,  79,  80—  Yeomiah 
lands— Unregistered  holder  rendering  service  and  granting  pattas — Estoppel  by 
acquiescence  of  person  entitled  to  the  yeomiah  holding. 

A  yeomiahdar  diedleiving  a  brother  who  was  then  out  of  India.  Shortly 
before  his  death,  he  made  an  invalid  assignment  of  his  holding  to  a  third  person 
who  performed  the  service,  and  granted  pastas  of  the  land.  The  holding  was 
resumable  [13]  on  failure  of  the  service.  The  brother  of  the  late  yeomiahdar 
returned  after  three  years  and  obtained  registration  of  his  title.  He  now  filed 
this  puic  to  enforce  acceptance  of  pattas  tendered  by  him  to  the  raiyats  who  had 
already  accepted  pattas  from  and  executed  muchalkas  to  the  assignee  : 

Held,  that  the  suit  was  not  maintainable,  as  under  the  circumstances  the 
plaintiff's  conduct  jusbined  the  tenant's  belief  that  the  assignee  was  entitled  to 
collect  rent  from  them  until  the  assignment  was  questioned  by  the  plaintiff  and 
notice  of  his  title  given  to  them. 

SECOND  appeal  against  the  decree  of  J.  Hope,  District  Judge  of 
South  Arcot,  in  Appeal  Suit  No.  71  of  1885,  reversing  the  decree  of  W.  S. 
Meyer,  Acting  Head  Assistant  Collector  of  South  Arcot,  in  Summary  Suit 
No.  3  of  1884. 

This  was  a  summary  suit  by  the  landlord  under  Section  9  of  the 
Eent  Eecovery  Act  to  enforce  the  acceptance  of  a  patta.  The  tenants 
defended  the  suit  alleging  inter  alia  that  they  had  previously  accepted  a 
patta  for  the  same  Fasli  from  one  Khadar  Moidin. 

The  land  in  question  was  service  yeomiah,  which  was  held  till  1881 
by  the  plaintiff's  brother.  Shortly  before  his  death  in  that  year,  the  late 
yeomiabdar  executed  a  deed  of  assignment  to  Khadar  Moidin,  which, 
however,  was  now  held  to  be  invalid.  The  plaintiff  was  at  Singapore 
when  the  death  of  the  late  yeomiahdar  took  place  ;  Khadar  Moidin  accord- 
ingly entered  into  possession  and  performed  the  yeomiah  service  to 
Government  and  granted  pattas  to  tenants,  but  he  never  got  a  registered 
title.  The  plaintiff  returned  from  Singapore  and  the  yeomiah  was  regis- 
tered in  his  name  on  2nd  April  1884  ;  in  May  the  tender  of  the  pattas  by 
therplaintiff  to  the  defendants  took  place,  the  refusal  of  which  occasioned 
the,  present  suit. 

The  Court  of  first  instance  passed  a  decree  in  favour  of  the  plaintiff* 
but  this  decree  was  reversed  by  the  District  Judge  who  observed:^-"  There 

*  Second  Appeal  No.  2  of  1886. 
(1)  5  M.  229. 
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was  no  de  jure  yeomiahdar  at  all  prior  to  April  1884,  but  there  was  a  de 
facto  one  to  whom  all  the  raiyats  paid  their  kist  and  it  would  be  a  great 
hardship  if  they  had  to  pay  them  over  again." 

The  plaintiff  preferred  this  second  appeal. 

Rama  Ran,  for  appellant. 

Seshagiri  Ayyar,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently 
for  the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS, 
C.J.,  and  MuTTUfAMi  AYYAR,  J.). 

JUDGMENT. 

[14]  The  appellant  is  the  registered  holder  of  a  service  yeomiah 
at  Bhuvanigiri  in  the  district  of  South  Arcot,  and  the  respondents  are 
raiyats  holding  some  of  the  yeomiah  lands  and  are  as  such  under  an 
obligation  to  pay  the  assessment  due  to  Government  to  the  yeomiahdar. 
The  yeomiah  was  formerly  held  by  the  appellant's  brother,  Mohammad  Ali 
Bibi,  and  he  died  in  April  1881  when  the  appellant  was  in  Singapore.  The 
service  was  since  performed  for  some  time  by  the  deceased's  brother-in-law, 
Khadar  Moidin  Saheb,  apparently  under  a  deed  of  assignment  which  was 
executed  in  his  favor,  but  the  yeomiah  was  never  registered  in  his 
name.  For  Fasli  1283,  the  respondents  accepted  a  patta,  from  him, 
executed  a  muchalka  in  his  favour,  and  paid  him  the  assessment  due  by 
them.  On  the  2nd  April  1884,  the  yeomiah  was  registered  in  the  appellant's 
name  under  the  Proceedings  of  the  Board  of  Revenue,  No.  1202,  and  on  the 
22nd  May  1884,  the  appellant  tendered  the  patta  F,  but  the  respondents 
refused  to  accent  it  on  two  grounds,  viz.,  that  they  had  previously  accepted 
a  patta  from  Khadar  Moidin  for  the  same  Fasli,  and  that  the  village  cess 
should  not  be  included  in  the  patta  and  the  road-cess  payable  by  them 
was  half  an  anna  and  nob  one  anna  in  the  rupee  as  entered  in  the  patta. 
The  Head  Assistant  Collector  disallowed  the  first  objection  and  decreed  the 
acceptance  of  r,he  patta  with  the  modification  that  the  charge  on  account  of 
the  road-cess  was  half  an  anna  instead  of  one  anna  in  the  rupee.  On  appeal, 
the  Judge  held  that  the  first  ground  of  defence  was  good  in  law  and 
observed  that  the  kist  due  for  Fasli  1283  had  been  paid  to  Khadar  Moidin 
before  May  1884  in  pursuance  of  an  arrangement  which  had  been  in  force 
for  three  years,  and  which  Government  had  not  seen  fit  to  question. 
The  only  ground  argued  in  support  of  the  second  appeal  is  that  the  pre- 
vious acceptance  of  a  patta  from  one  who  was  neither  a  registered  yeomiah- 
dar nor  lawfully  entitled  to  the  yeomiah  was  no  valid  defence  as  against 
the  appellant,  the  lawful  owner.  It  is  conceded  that  the  kist  payable 
to  Government  was  originally  assigned  to  a  former  yeomiahdar.  It 
is  also  not  disputed  that  as  between  the  appellant  and  Khai-ir  Moidin, 
the  former  is  the  lawful  owner.  We  take  the  finding  of  the  Judge  to  be 
in  substance  that  the  assignment  in  favour  of  Khadar  Moidin  was,  in  the 
special  circumstances  of  the  case,  only  voidable  by  the  appellant,  and 
that  until  it  was  avoided  by  him  and  notice  of  his  claim  was  given  to  the 
respondents,  they  were  [15]  entitled  to  treat  the  assignee,  in  the  absence 
of  any  interference  on  the  part  of  Government  as  a  person  entitled  to 
recovor  rent  from  them  either  under  Section  79  or  Section  80  of  Act  VIII 
of  1865.  It  vvas  held  by  the  majority  of  the  Judges  of  this  Court  in 
Gouse  v.  Sundara  (1)  that  the  term  inamdar  or  landholder,  as  defined  in 
Section  3,  includes  his  heirs  or  legal  representatives  and  assignees  in  cases 


(1)  8  M.  394. 
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in  which  the  assignment  amounts  to  a  valid  transfer  of  the  assignor's  entire 
interest.  The  yeomiah  in  question  was  a  service  yeomiah  liable  to  be 
resumed  by  Government  on  discontinuance  of  the  service.  The  perfor- 
mance  of  the  service  first  by  the  appellant's  brother  during  his  life  and 
after  his  death  by  Khadar  Moidin  until  the  appellant  returned  from 
Singapore  and  insisted  on  his  right  as  lawful  owner  was  an  act  beneficial  to 
him  ;  otherwise  the  Crown  might  have  resumed  the  yeomiah.  It  is  not 
alleged  that  the  appellant  made  any  arrangement  for  the  enjoyment  of  the 
yeomiah  or  the  performance  of  the'service  during  his  stay  at  Singapore  and 
gave  notice  of  it  to  the  respondents  either  when  his  brother  or  Khadar 
Moidin  entered  into  possession  or  until  he  returned  from  Singapore.  There 
is  reasonable  ground  for  the  inference  that  the  appellant  intended  to  allow 
the  assignment  to  continue  in  force  in  his  own  interest  until  he  should 
be  able  to  return  from  Singapore  and  to  render  the  service  which  he  was 
bound  to  render.  We  cannot  say  that  the  Judge  was  in  error  in  holding 
that  the  appellant's  own  conduct  was  such  as  to  justify  the  respondents' 
-belief  that  the  assignee  was  authorized  to  collect  rent  from  them  until  the 
assignment  was  questioned  by  the  appellant  and  a  notice  of  his  title  was 
given  to  thorn.  We  dismiss  the  second  appeal  with  costs. 


11  M.  16. 
[16]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


PERUMAL  AND  ANOTHER  (Defendants  Nos.  1  and  2,)  Appell  ants, 

v.  KAMASAMI  CHETTI  AND  OTHERS  (Plaintiffs),  Bespondents* 

[19th  April  and  llth  July,  1887] 

.Indian  Easement  Act— Act  7 of  1882,  Sections  6,  7, 17— Natural  streams— Surface  water 
— Rights  of  riparian  owners. 

The  owners  of  a  tink  fed  by  natural  streams,  which  depended  for  their  supply 
on  natural  rainfall  and  surface  water,  sued  for  ati  injunction  to  restrain  superior 
riparian  owners  from  damming  the  streams  or  interfering  with  the  supply  of 
water,  over  which  the  plaintiffs  claimed  a  right  of  easement.  The  issue  as  to 
the  ownership  of  the  land  on  which  the  streams  rose  was  undecided  : 

Held,  (1)  The  Easement  Act  only  declared  the  existing  law  as  to  easement 
over  water  ; 

(2)  An  easement  can  therefore  be  acquired  in  regard  to  the  water   of  the  rain- 
fall.    But  surface  water  not  flowing  in  a  stream  and  not  permanently  collected 
in  a  pool,  tank  or  otherwise  is  not  a  subject  of  easement  by  prescription,  though 
it  may  be  the  subject  of  an  express  grant  or  contract  ; 

(3)  It  is  the  natural  right  of  every  owner  of  land  to   collect   or    dispose    of    all 
water  on  the  surface  which  does  not  pass  in  a  denned  channel ; 

(4)  Riparian  owners  ara  entitled  to  use  and  consume  the  water  of   the    stream 
for  drinking  and  household  purposes,  for  watering  their  cattle,  for  irrigating  their 
land,  and  for  purposes  of  manufacture,  subject  to  the  conditions  (i)  that  the  use 
is  reasonable,  (ii)  that  it  is  required  for  their  purposes  as  owners  of  the  land,  and 
(iii)  th*t  it  does  not  destroy  or  render  useless  or  materially  diminish  or  affect  the 
application  of  the  water  by  riparain  owners  below  the  stream  in  the  exercise  either 
of  their  natural  right  or  their  right  of  easement  if  any  ; 

(5)  It  was  therefore  necessary  to  ascertain  where  the  streams  rose,  and  the  course 
source  and  length  of  their  tributaries. 

*  Second  Appeal  No.  966  of  1835. 
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SECOND  appeal  against  the  decree  of  A.  J.  Mungalam  Filial,  Sub- 
ordinate Judge  of  Madura  (West),  in  Appeal  Suit  No.  366  of  1885,  modify- 
ing the  decree  of  T.  A.  Krishnasami  Ayyar,  District  Munsif  of  Sivaganga, 
in  Original  Suit  No.  227  of  1883. 

The  plaintiffs  are  the  trustees  of  a  certain  temple,  and,  as  such,  the 
owners  of  a  tank  fed  by  two  natural  streams,  which  are  supplied 
[17]  by  the  natural  rainfall  and  surface  water  of  the  district.  The  plaint 
prayed  for  a  decree  directing  the  removal  of  an  embankment  erected  across 
the  streams  by  the  defendants  and  for  a  perpetual  injunction  restraining  the 
defendants  from  interfering  with  the  flow  of  water  to  the  plaintiffs'  tank. 
Both  the  lower  Courts  held  that  the  plaintiffs  had  acquired  a  right  to- 
easement  from  immemorial  user  of  the  water  in  the  streams  and  decreed 
as  prayed. 

The  defendants  preferred  this  second  appeal. 

Subramania  Ayyar  and  Bhashyam  Ayengar  for  appellants  argued 
that  the  Indian  Easements  Act  re-produced  the  English  law  OQ  the  subject 
and  cited  Madras  Railway  Company  v.  Zemindar  of  Carvatenagarum  (1) 
and  Angell  on  Water  Courses,  ed.  6th,  p.  142. 

Rama  Rau  for  respondents  argued  that  Section  6  of  the  Indian 
Easements  Act  created  a  departure  from  English  law  and  relied  on  Ami 
Jagirdar  v.  Secretary  of  State  for  India  (2),  Rayappan  v.  Virabhadra  (3), 
Ramessur  Persad  Narain  Singh  v.  Koonj  Behari  Pattuk  (4),  Khoorshed 
Hossein  v.  Teknarain  Singh  (5). 

The  further  arguments  adduced  on  this  appeal  appear  sufficiently,  for 
the  purpose  of  this  report,  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  MUTTUSAMI  AYYAE,  J.) 

JUDGMENT. 

The  plaintiffs  are  the  trustees  of  the  Ariyakudi  temple  in  the  district  of 
Madura  and  defendants  Nos.  1  and  2  are  the  managers  of  another  temple, 
called  Iluppagudi  temple,  in  the  same  district.  The  Dharmasanam 
village  of  Ariyakudi  belongs  to  the  former  and  the  village  of  Kurichiyend- 
al,  which  adjoins  it  on  the  north,  belongs  to  the  latter.  The  tank  A  of 
Ariyakudi  in  the  Commissioner's  plan  is  supplied  by  channels  C  and  D, 
which  take  their  rise  in  the  tract  of  land  lying  between  1  and  G2  and  G3 
and  flow  in  a  defined  course,  first,  through  Kurichiyendal,  then  through 
Ariyakudi,  and,  after  uniting  together,  fall  into  the  Ariyakudi  tank,  being 
fed  on  their  way  by  small  channels,  Cl,  C2,  Dl  and  D2,  which  rise  also  in 
the  same  tract  of  land.  The  rain  annually  falling  on  this  tract  flows  into 
the  tributaries  and  the  main  channels  C  and  D  and  constitutes  the  source 
from  which  the  Ariyakudi  tank  receives  its  supply.  It  is  found  by  the 
Courts  below  that  these  channels  have  existed  for  more  than  thirty 
years,  in  fact  from  time  immemorial,  and  that  thay  are  natural  streams, 
[18]  which  have  had  a  continuous  and  defined  course,  until  they  ter- 
minated in  the  tank  A.  The  District  Munsif  found  further  that  the 
land,  in  which  the  streams  originate,  is  wholly  included  in  the  village  of 
Kurichiyendal  and  does  not  belone,  as  alleged  by  the  plaintiffs,  partly  to 
Ariyakudi  and  partly  to  Kurichiyendal.  On  this  question,  however,  the 
Subordinate  Judge  considered  it  unnecessary  to  record  a  finding.  Both 


(1)  1 1.  A.  364  (385). 
(4)  4  C.  633, 


(2)  5  M.  226. 

(5)    2  O.L.R.  141. 
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Courts  concurred  in  the  opinion  that  the  plaintiffs  had  acquired  a  right  of 
easement  from  immemorial  enjoyment  and  decreed  the  claim.  The 
-decrees  appealed  against  declared  and  directed  (i)  that  channels  C  and  D 
in  the  plan  annexed  belong  to  the  plaintiffs  ;  (ii)  that  defendants  should 
in  no  way  interfere  with  the  said  channels  ;  (iii)  that  defendants  Nos.  1 
and  2  do  remove  the  bund  G2  and  G3,  which  prevents  water  from  flowing 
into  channels  C  and  D  ;  (iv)  that  the  portions  of  the  said  channels,  which 
were  filled  up  with  earth  by  defendants,  be  dug  again  and  restored  to 
their  former  position  ;  (v)  that  defendants  Nos.  1  and  2  do  pay  the 
expenses,  which  may  be  incurred  in  removing  the  bund  and  digging  the 
channel  as  aforesaid ;  (vi)  that  they  be  restrained  from  interfering  either 
with  the  rain  water  that  continues  to  flow  into  channels  C  and  D  or  with 
the  flow  of  water  into  the  Ariyakudi  tank  by  means  of  those  channels  ; 
(vii)  that  they  do  pay  to  plaintiffs  their  costs  ;  and  (viii)  that  defendants 
do  bear  their  own  costs.  From  these  decrees  defendants  Nos.  1  and  2 
have  preferred  this  second  appeal. 

The  first  objection  argued  before  us  is  that  the  supply  of  water, 
which  the  plaintiffs  claim,  is  only  casual,  intermittent,  and  exclusively 
dependent  upon  the  rainfall  on  the  defendants  land  and  that  the  plaintiffs' 
claim  cannot  be  supported.  It  is  undoubtedly  the  natural  right  of  every 
owner  of  land  to  collect  and  dispose  of  all  water  on  the  surface  which 
does  not  pass  in  a  defined  channel.  Assuming  that  an  easement  may  be 
acquired  in  regard  to  such  right  (and  we  shall  presently  consider  whether 
it 'may  be  acquired),  we  are  of  opinion  that  it  is  perfectly  immaterial 
whether  the  supply  is  permanent  or  intermittent  or  dependent  on  springs 
which  never  fail,  or  on  casual  or  periodical  rainfall.  It  would  be  alto- 
gether unreasonable  to  hold  in  this  country,  many  parts  of  which  depend 
upon  annual  rainfall  for  their  irrigation,  that  no  right  of  easement  can  be 
acquired  in  relation  to  it,  because  there  may  be  failure  of  rain  in  parti- 
cular years  or  during  the  time  of  cultivation,  and  to  that  extent  the 
supply  may  be  precarious  or  casual.  [19]  It  is  explained  in.  the  Ease- 
ment Act — Act  V  of  1882, —  which  only  declared  the  law  administered  in 
this  country  on  the  subject,  that  a  natural  stream  is  a  stream  whether 
permanent  or  intermittent,  tidal  or  tideless,  on  the  surface  of  the  land  or 
underground,  which  flows  by  the  operation  of  nature  only  and  in  a 
natural  and  known  course.  We  must,  therefore,  overrule  the  objection 
that  no  easement  can  be  acquired  in  regard  to  the  water  of  the  rainfall. 

The  next  objection  urged  upon  us  is  that  the  first,  second,  and  third 
items  of  relief  decreed  to  the  plaintiffs  are  in  excess  of  the  right  of 
easement,  which  is  found  to  have  been  acquired  by  them.  The  accustomed 
user  of  that  right  is  according  to  the  finding  confined  to  the  uninterrupted 
flow  of  rain  water  that  falls  on  the  tract  of  land  between  HH  and  G2,  G3 
into  channels  C  and  D  and  their  tributaries,  and  then  through  the  former 
to  the  Ariyakudi  tank  A  in  their  usual  course.  As  an  easement  is  a 
limiting  right  or  a  right  in  alieno  solo,  the  relief  awarded  should  certainly 
not  be  more  extensive  than  what  is  necessary  to  its  beneficial  enjoyment.  As 
.riparian  owners,  defendants  Nos.  1  and  2  are  entitled  to  use  and  consume 
the  water  of  the  streams  C  and  D  for  drinking  and  household  purposes, 
for  watering  their  cattle,  and  even  for  irrigating  their  land,  or  for  purposes  of 
manufacture,  provided  they  exercise  their  right  subject  to  the  conditions. 
viz.,  (i)  that  the  use  is  reasonable;  (ii)  that  it  is  required  for  their  purposes  as 
; owners  of  the  land  ;  and  (iii)  that  it  does  not  destroy  or  render  useless  pr 
materially  diminish  or  affect  the  application  of  the  water  by  riparian 
owners  below  the  stream  in  the  .exercise  either  of  their  natural  right  or 
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right  of  easement,  if  any — Embtey  v.  Owen  (1) — The  first  and  second 
items  of  relief  decreed  to  the  plaintiffs  should,  therefore,  he  modified,  so  a& 
to  SHVO  the  first  and  second  defendants'  natural  rights  as  riparian  owners. 
The  direction  that  r,he  embankment  G2,  G3.  he  removed  because  it  is  new, 
goes  likewise  beyond  the  necessity  of  the  case.  All  that  the  plaintiffs 
are  entir.led  to  claim  is  that  so  much  ot  r.he  embankment  as  prevents  the 
flow  of  water  in  its  accustomed  course  to  the  Ariyakudi  tank  across  the 
bund  should  be  removed.  Any  other  direction  is  in  excess  of  the  plaint- 
iffs' right  and  bad  in  law.  In  this  respect  also  the  decree  must  be 
modified. 

Tne  next  objection  which  is  urged  in  support  of  this  appeal  [20] 
refers  to  the  principle  that  no  easement  can  be  acquired,  unless  the  user 
is  of  right  and  not  in  pursuance  of  an  agreement  with  or  by  permission 
of  the  dominant  owner,  express  or  implied,  which  negatives  the  existence 
of  a  right  or  subjecr.s  it  to  a  condition  OQ  the  fulfilment  of  which  it  ceases. 

In  the  case  before  us  there  was  no  express  agreement  between 
the  dominant  and  the  servieot  owners,  but  it  is  suggested  that  a  con- 
ditional agreement  may  and  ought  to  ba  implied  from  the  facts  found, 
viz.,  that,  from  time  immemorial,  there  had  been  no  wet  cultivation 
at  all  in  Kuriohiyendal,  until  a  few  years  ago,  that,  though  during 
the  lasn  few  years,  there  has  been  some  wet  cultivation,  it  has  not 
been  considerable,  and  that  defendants  Nos.  1  and  2  now  desire  to 
extend  such  cultivation  by  running  up  the  bund  G2,  G3.  and  there- 
by diverting  the  streams  C  and  D  into  the  Kurichiyendal  tank. 
The  user  which  the  plaintiffs  and  their  predecessors  have  had  from  time 
immemorial,  under  these  circumstances,  must,  it  is  contended,  be 
treated  as  limited  to  the  period  during  which  the  defendants  and  their 
predecessors  did  not  choose  to  extend  their  wet  cultivation.  It  is  also 
said  that  the  owners  of  Kurichiyendal  could  never  have  intended  not  to 
extend  their  wet  cultivation  for  all  time  to  come,  and  that  is  is  reasonable 
to  infer  that  the  user  was  originally  permitted  only  so  long  as  theydid  not 
convert  their  dry  land  into  wet  cultivation  ;  but  it  is  conceded  that,  if 
the  channels  C  and  D  took  their  rise  beyond  the  land  of  defendants  Xos.  1 
and  2  and  then  flowed  through  it  to  the  Ariyakudi  tank,  no  such  inference 
can  he  drawn,  because  appropriation  of  the  water  by  a  riparian  owner 
lower  down  from  time  immemorial  would  deprive  a  riparian  owner  who 
holds  land  higher  up  ot  the  natural  advantages  arising  from  the  situation  of 
his  land.  This  is  inconsistent  with  the  contention  that  immemorial  enjoy- 
ment may  be  presumed  to  be  permissive ;  for,  if  the  user  must  be  taken 
to  be  not  of  right  in  the  one  case,  because  the  owner  of  the  upper  land 
recently  desired  to  irrigate  it  for  the  first  time,  it  must  be  equally  so  in  the 
other.  The  appellants'  pleader  overlooks  the  fact  that,  in  order  that  such 
inference  may  be  drawn,  there  must  be  some  evidence,  apart  from  a  recent 
desire  to  extend  wet  cultivation,  indicating  a  mutual  understanding,  when 
the  user  originated,  and  during  its  continuance  that  it  was  only  permissive 
and  not  of  right.  It  must  be  borne  in  mind  that  the  enjoyment  for  pur- 
poses of  irrigation  of  water  flowing  in  a  natural  stream  by  a  riparian 
[21]  owner  of  lower  land  from  time  immemorial  stands  upon  a  different 
footing  from  the  enjoyment  of  water  flowing  in  an  artificial  stream  originat- 
ing in  the  mode  of  occupation  or  cultivation  of  a  person's  property  and 
from  the  very  nature  of  the  case  presumably  of  a  temporary  character 
and  liable  to  variation.  On  this  point  we  may  refer  to  Arkwright 

(I)  6  Kxch.  358. 
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v.  Gell  (1),  in  which  the  stream  in  dispute  was  an  artificial  water-course, 
which  was  made  with  the  sole  object  of  getting  rid  of  a  nuisance  to 
certain  mines  and  enabling  their  owners  to  get  at  the  ore,  which  lay 
within  the  mineral  field  drained  by  it.  It  was  pointed  out  in  that  case  that 
the  flow  of  water  through  that  water-course  was,  from  the  very  nature  of 
the  case,  of  a  temporary  character,  having  its  continuance  only  whilst  the 
convenience  of  the  mine  owners  required  it  ;  that,  in  the  ordinary  course, 
it  would  most  probably  cease  when  the  mineral  ore  above  its  level  should 
have  been  reached;  and  that  the  right  of  user  was,  therefore,  intended  to 
endure  only  so  long  as  the  water-course  continued  there.  In  Masonv.  Hill  (2) 
on  the  other  hand,  in  which  the  water-course  in  dispute  was  a  natural 
stream,  it  was  observed  that  the  first  title  to  water  was  a  gift  from  nature, 
and  that  it  was  to  be  tried  by  ascertaining  in  the  first  place  where,  by  the 
laws  of  nature,  the  water  would  flow,  and,  if  a  secondary  title  to  it  be 
claimed,  whether  there  has  been  such  a  user  of  it  from  which  grant  may  be 
presumed.  The  user  must  no  doubt  have  been  by  a  paroy  claiming  aright 
thereto  not  by  stealth  nor  by  permission  nor  in  any  other  way  which 
would  negative  a  grant.  Upon  the  facts  found  in  this  case,  the  user 
cannot  be  said  to  have  been  otherwise  than  under  a  claim  of  right.  With 
reference  to  the  contention  that  the  right  to  flowing  water  is  publici  juris, 
and  that  the  first  person  who  can  get  possession  of  the  stream  and  aoply 
it  to  a  useful  purpose  has  a  good  title  against  all  the  world,  it  was  held  in 
Mason  v.  Hill  (2)  that  it  was  true  only  in  the  sense  that  neither  the  owner 
of  the  land  below  can  pen  back  the  water  nor  the  owner  of  the  land  above 
divert  it  to  bis  prejudice.  As  it  is  found  in  the  case  before  us  that 
channels  G  and  D  are  natural  streams  and  that  the  plaintiffs  have  used 
them  from  time  immemorial  for  irrigating  their  land,  there  can  be  no  doubt 
that  defendants  can  neither  prevent  nor  diminisu  the  flow  of  such  water 
as  enters  the  channel  in  its  accustomed  course. 

[22]  It  is  then  urged  that  the  defendants  are  entitled  to  use  the 
rain  water  falling  upon  the  surface  of  their  land  for  any  purpose  useful  to 
them,  and  that  any  right  which  the  plaintiffs  have  acquired  by  prescrip- 
tion must  be  taken  to  have  been  acquired  subject  to  such  right.  It  is 
contended  on  the  other  hand  that  the  plaintiffs'  right  extends  to  all  the 
rain  water  which  falls  on  the  defendants'  land  mentioned  above  and 
percolates  into  or  otherwise  enters  the  channels  G  and  D.  It  is  provided 
by  Section  17,  clause  C  of  the  Indian  Easements  Act  V  of  1882  that  no- 
easement  can  be  acquired  by  prescription  to  surface  water  not  flowing  in 
a  stream  and  not  permanently  collected  in  a  pool,  tank,  or  otherwise.  In 
Rawstron  v.  Taylor  (3)  it  was  held  that  the  plaintiff,  who  claimed  a  right 
of  easement  by  prescription,  had  no  right  to  surface  water  which  had  no- 
defined  course,  for  the  plaintiff  had  no  right  to  water  in  alieno  solo,  and 
natural  water-courses  were  like  ways  of  necessity,  and  the  right  to  have  a 
stream  running  in  its  natural  direction  did  not  depend  on  a  supposed  grant, 
but  was  jure  naturce.  Broadbent  v.  Ramsbotham  (4)  was  decided  on  the 
same  ground.  Chasemore  v.  Richards  (5)  decided  that  in  the  case  of  rain 
water  sinking  into  the  ground  to  various  depths  and  then  flowing  and 
percolating  through  underground  strata  in  courses  which  were  not  defined 
but  continually  varied  was  not  the  subject  of  an  easement  by  prescription. 
In  Robinson  v.  Krishnama  Chariyar  (6),  decided  m  1870,  this  Court  consi- 
dered the  principles  laid  down  in  the  English  cases  were  applicable  to- 


(1)  5  M.  &  W.  203,  231. 

(3)  11  Exch.  382. 

(5)  7  H.  and  Gas.  349. 


(2)  5  B.  and  Ad.  17. 
(4)  11  Exch.  602. 
(6)  7  M.H.C.B.  44. 
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this  country  and  the  Easement  Act  has  adopted  them.  According,  there- 
fore, both  to  decision  and  legislation  it  is  clear  that  surface  water  not 
flowing  in  a  stream  and  not  permanently  collected  in  a  pool,  tank,,  or 
otherwise  is  not  a  subject  of  easement  by  prescription. 

Ib  may,  however,  be  a  subject  of  express  grant  or  other  contract  as 
mentioned  in  Section  7,  illustration  (g).  The  reason  why  underground 
water  not  running  in  a  defined  stream  is  not  a  subject  of  prescrip- 
tion is  that  there  is  no  visible  means  of  knowing  to  what  extent,  if 
any  at  all,  the  supply  to  the  plaintiffs'  tank  would  be  affected  by 
water  percolating  in  and  out  of  defendants'  land,  and  the  reason 
why  surface  water  not  running  in  a  stream  or  collected  in  a  pool, 
tank,  or  otherwise  is  not  a  subject  of  prescriptive  right  is  that  there 
is  no  right  of  water  in  alieno  solo,  except  to  the  extent  that  the  right 
[23]  to  the  uninterrupted  flow  of  a  natural  stream  in  its  usual  defined 
course  is  jure  naturae.  While  it  is  clear,  therefore,  on  the  one  hand,  that 
this  right  would  extend  to  all  the  minor  channels  which  run  into  the  main 
channels  C  and  D  in  defined  courses  forming  their  feeders  or  tributaries, 
it  is  equally  clear,  on  the  other  that  it  will  extend  no  further.  The  de- 
claration that  the  defendants  Nos.  1  and  2  are  not  entitled  at  all  to  the 
rain  water  falling  on  the  surface  of  their  land  between  HH  and  G2,  G3 
before  it  enters  or  percolates  into  the  channels  C  and  D  or  their  feeders 
and  becomes  thereby  part  of  them  cannot  be  supported.  In  the  view, 
however,  which  we  take  of  the  case,  it  is  necessary  to  direct  the  Subordi- 
nate Judge  to  return  a  finding  on  the  fifth  issue,  and  also  to  show  on  the 
plan  annexed  to  the  decree  the  name,  if  any,  of  the  source,  the  course,  and 
the  lengths  of  each  of  the  several  tributaries  or  minor  channels,  which 
are  visible  and  flow  into  the  channels  0  and  D  across  the  land  of  defend- 
ants Nos.  1  and  2. 


11  M.    23. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Muttusami  Ayyar. 


NAGARA.JA  (Plaintiff),  Appellant  v.  KASIMSA  AND  OTHERS 
(Defendants),  Respondents*      [19th  April,  1887.] 

Rent  Recovery  Act  —  Madras  Act  VIII  of  1865,  Sections  9,  10,  11. 

A  summary  suit  by  a  landlord  to  enforce  the  acceptance  of  a  patta  under  the 
Madras  Rent  Recovery  Act  should  not  be  dismissed  on  a  finding  by  the  Appellate 
Court  that  the  patta  tendered  was  not  a  proper  patta.  The  Appellate  Court  ought 
to  pass  the  dacree  which  the  Court  of  First  Instance  should  have  passed. 

SECOND  appeal  against  the  dacree  of  J.  A.  Davis,  Acting  District  Judge 
of  Tanjore,  in  Appeal  Suit  No.  499  of  1884,  reversing  the  decree  of  P. 
W.  Moore,  Acting  Sub-Collector  of  Tanjore,  in  Summary  Suit  No.  51  of 
1884. 

This  was  a  summary  suit  under  Section  9  of  the  Madras  Bent  Kacovery 
Act  to  enforce  the  acceptance  of  a  patta  by  the  defendant  from  the  plaint- 
iff. The  defence  to  the  suit  was  that  the  [24]  defendant  was  by  custom 
liable  to  pay  for  his  nanjai  lands  a  fixed  grain  rent  and  not  ascording  to 
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amani,  and  that  if  he  was  to  pay  by  varam,  the  landlord's  share  should        1887 
be  so  fixed  as  not  to  exceed  on  an  average  the  fixed  grain   rent    paid   APRIL  19. 
hitherto. 

The  Sub-Collector  passed  a  decree  in  favour  of  the  plaintiff,  but  his 
.decree  was  reversed  and  the  suit  dismissed  on  appeal  by  the  District 
Judge  on  the  ground  that  there  was  evidence  of  a  customary  payment  of 
a  fixed  grain  rent. 

Rama  Ban,  for  appellant. 

Mr.  Norton,  Venkatrama  Ayyar  and  Seshagiri  Ayyar,  for  respondents. 

The  further  facts  of  this  case  and  the  arguments  adduced  on  appeal 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 
.Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAR,  J.). 

JUDGMENT. 

Two  questions  are  argued  in  support  of  this  second  appeal.  The  first 
is  that  the  Judge  is  in  error  in  dismissing  the  suit  on  the  ground  that  the 
patta  tendered  was  not  a  proper  patta,  and  we  consider  this  objection  to 
be  well  founded.  It  is  provided  by  Section  10,  clause  3,  Act  VIII  of  1865, 
that  "  if  the  Collector  shall.be  of  opinion  that  the  patta  tendered  is  not  a 
proper  one,  he  shall  decide  what  patba  ought  to  ba  offered  and  shall  then 
pass  a  judgment  ordering  the  defendant  to  accept  such  patta  and  to  execute 
a  muchalka  in  accordance  with  it."  As  the  appellate  authority  revising 
the  decree  of  the  Court  of  First  Instance,  the  Judga  ought  to  have  passed 
the  decree  which  the  first  Court  should  have  passed  upon  the  facts  found 
by  him.  The  decree  must,  therefore,  ba  amended  so  as  to  bring  it  into 
conformity  with  the  provision  of  law  indicated  above. 

The  next  objection  taken  to  the  decree  is  that  the  rate  of  rent  is  not 
ascertained    by  the   Judge  in  accordance   with   the    rules   contained   in 
Section  11  of  the  Act.     Although  the  Sub-Collector  found  that  no  contract 
was  proved  to  pay  a  fixed  grain  rent,  the  Judge  considered  that  there  was 
.evidence  of  customary   payment  of  a  fixed  amount  of  grain   per  pangu. 
We  entertain,  no  doubt, that  the  Judge  intended  to  find  that  a  contract  to 
pay  grain  rent  was  evidenced  by  custom.    It  is  then  said  that  the  evidence 
on   record    only    shows  that   when   the   whole    village  was   rented,  the 
total  rent  in  grain  was  fixed  at  11  kalams  per  pangu  for  nanjai  and  that  it 
is  not  sufficient   for  inferring  a  contract  with  each  raiyat  to   accept  rent 
at  the   average  rate.     It  appears  that  in  Summary  Suit    No.  15  of  1874, 
-65  per  cent,  of  the  nett  out-turn  was  [25]  taken  tc  represent  the  melvaram 
by  the  Assistant  Collector,  Mr.  Forbes,  and  by  the  Judge  on  appeal.     It  is 
stated  in  the  judgment  then  recorded  that  the  defeadant,  Kasim  Bowfchen, 
agreed  to  be  bound  by  the  rate  collected  when  the  village  was  previously 
under  amani  management  for  several  years.     Again,  there  was  another 
summary  suit  in  1875  against  a  different    tenant,  and  the   decision    as  to 
the  rate   appears   to  have   been   the    same  as   in    1874.     In  the   lease 
granted  to  certain  raiyats  in  September  1876  for  ten  years,   there  is   a 
provision  that  the  rate  of  11  kalams  par  pangu  is  payable  only  during  the 
time  the  lease  is  in  force,  and  that  on    the   expiration   of    the   lease,   the 
lands  may  ba  taken  under  amani  as  per  custom  observed  during  the  time 
of  management  by  the  late  maharajah  and  during  attachment  by  Govern- 
ment.   Further,  in  1882,  similar  suits  were  brought  against  some  raiyats, 
and  the  amani  rate  was  adopted.     It  is  no  doubt  true  that  the  defendant 
was  not  a  party  to  any  of  these  suits,  but  they  negative  a  general  custom 
jn  the  village  to  pay  11  kalams  per  pangu  for  nanjai  and  show   that  if 
jbhat  rate  was  ever  paid  by  particular  raiyats,  it  was  paid  under  a  special 
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1887        agreement  on  the  understanding  that  on  the  expiration  of  the  period  fixed 

APRIL  19,    by  the  agreement,  the  amani  system   was  to  be   reverted  to  according  to 

custom.     It  is  not  clear  then  on  what  specific  custom  the  Judge  relies, 

APPEL-     what  was  its  duration,   and  whether  it   affords  a  reasonable  ground  for 

LATE       presuming  that  there  was  a  contract  with   the  defendant   to  accept   rent 

CIVIL.      a^    H  kalams   per   pangu.     We   are   not   prepared   bo   hold  that  if    an 

average  rate  per  pangu  were  accepted  only  in  the  event  of  the  whole  village 

11  M.  23.  being  taken  on  lease,  it  would  preclude  the  landlord  from  claiming  more 
than  the  average  rent  when  he  has  to  make  a  separate  settlement  with 
each  raiyat  in  respect  of  his  holding.  We  shall  therefore  refer  the  following 
issues  for  trial : — 

Whether  it  was  the  amani  or  the  ijara  system  that  was  the 
customary  system  of  management  in  the  village  prior  to  1874,  and  what 
was  the  rate  of  melvaram  paid  under  each  system  ? 

Whether  the  rate  of  11  kalams  per  pangu  was  overpaid  when  the 
entire  village  was  not  rented  out.  and  if  so,  for  how  many  years  ?  The 
finding  will  be  returned  in  three  months,  when  ten  days  will  be  allowed 
for  filing  objections.  Each  party  will  be  at  liberty  to  adduce  fresh 
evidence. 


11  M.  26  (P.O.)  =  141. A.  160  =  5  Sar.  P.C.J.  51  =  11  Ind.  Jur.  393. 
[26]  PRIVY  COUNCIL. 
PRESENT : 

Lord  Hobhouse,  Sir  Barnes  Peacock,  Sir  Richard  Baggallay, 
and  Sir  Richard  Couch. 

[On  appeal  from  the  High  Court  of  Madras.} 


MlNAKSHl  NAIDU  (Defendant),  Appellant  v.  SUBRAMANYA 
SASTRI  (Petitioner),  Eespondent.     [16th  June,   1887.] 

Act  XX 0/1863  (Religious  Endowments),  Section  10  —  Appellate  jurisdiction — Order  of 
District  Judge  filling  vacancy  on  committee  not  appealable. 

It  is  not  to  be  assumed  that  there  is  a  right  of  appeal  in  every  matter  which 
comes  under  the  consideration  of  a  Judge  ;  such  right  must  be  given  by  the 
enacted  law,  or  equivalent  authority. 

The  High  Court  has  no  jurisdiction  to  hear  an  appeal  from  the  order  of  a 
District  Judge  made  by  him  on  petition  pursuant  to  Section  10  of  Act  XX  of 
1863  (Religious Endowments),  appointing  a  member  to  fill  a  vacancy  in  a  com- 
mittee. Neither  that  Act,  nor  the  general  law,  gives  any  right  of  appeal,  which 
therefore  does  not  exist,  from  such  an  order. 

In  a  cause  which  a  Judge  is  competent  to  try,  if  the  parties  without  objection 
join  issue  and  go  to  trial  upon  the  merits,  the  defendant  cannot  subsequently 
dispute  his  jurisdiction  upon  the  ground  of  irregularities,  which,  if  objected  to  at 
the  proper  time,  might  have  led  to  the  dismissal  of  the  suit.  But  when  the 
Judge  has  no  jurisdiction  over  the  subject-matter  of  a  suit,  the  parties  cannot 
by  their  mutual  consent  convert  it  into  a  proper  judicial  process. 

Ledgard  v.  Bull  (t)  referred  to  and  followed. 

[P.,  19  M.  285  (287)  ;  26  M.  176  (178)  =  12  M.L.J.  264  (266)  ;  9  A.W.N.  (1889)  7  ;  1 
L.B.R.  277  ;  121  P.R.  1907  =  51  P.W.R.  1907  ;  Appr.,  2  C-L  J.  384  =  9  C.W.N. 
956  (960)  ;  R.,  13  B.  650  (652) ;  23  B.  22  (26)  ;  25  C.  146  (151)  ;  31  C.  849  (853) 
=  8  C.W.N.  705  (707);38  C.  639  (669)  ;  39  C.  353  (373)  =  14  C.L.J.  £52  ;  11  M.  220 
(231)  (F.B.)  =  12  Ind.  Jur.  49;  11  M.  319  (321)  ;  13  M.  211(213);  22  M.  172 
(173)  ;  23  M.  314  (317)  =  10  M.L.J.  51  ;  24  M.  95  ;  33  M.  323  (326)  =  20  M.L.J. 

(1)  131.  A.  134=9  A.  191. 
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718  =  6    M.L.T.   121   36  M.  16   (17)  =  10  Ind.  Cas.    879  =  21  M.L.J.  613  =  (1911)      _ 

2  M  W.N.    13:5   O.L-J.    611;  7   C.L.J.    152    (166);   14   C.L.J.  489    (492)  ;  17      JUNE  16. 

G.L.J.  605  (607)  =  13  Ind.  Cas.  170  ;  U.B.R.  (1892-i896),  Civil,   447  ;  3  L.B.R. 

203;    1     M.L.J.    537;  9  M.L.J.    173;  10  M.L.J.    51    (53) ;  9   N.L.R.    33(34);       PRIVY 

36P.R.   1902  =  22   P.L.R.    1902  (F.B.)  ;  2  8.L.R.   37   (41);    D,,  26   M.    85 ;   9  nmrnnT 

A.  W.N.    168;    10   M.L.J.  398.]  UOUNCIL. 

APPEAL  from  an  order  (llth  November  1881)  of  the  High  Court,      m^j2' 
affecting   to   reverse    an   order  (10th    February   1881)    of    the    District         '  ''"" 
Court  of  Madura,  made  under  Section  10  of  Act  XX  of  1863,   an  Act  "to*  s       pcj 
enable  the  Government  to  divest  itself  of  the  management  of  religious 
endowments."  ~~ 

The  order  of  the  District  Court  of  Madura,  to  which  this  appeal 
related,  appointed  a  member  to  fill  a  vacancy  in  the  committee  manag- 
ing the  Minakshi  Sundraswrar  Devasbhanam  in  Madura,  that  being  a  reli- 
gious endowment  within  the  scope  of  Act  XX  of  1863,  of  which  Section  10 
is  as  follows  : — 

"  Whenever  any  vacancy  shall  occur  among  the  members  of  a 
committee  appointed  as  above,  a  new  member  shall  be  elected  Co  fill 
the  vacancy  by  the  persons  interested  as  above  provided.  The  [27] 
remaining  members  of  the  committee  shall  as  soon  as  possible  give  public 
notice  of  such  vacancy,  and  shall  fix  a  day  which  shall  not  be  later  than 
three  months  from  the  date  of  such  vacancy  for  an  election  of  a  new 
member  by  tbe  persons  interested  as  above  provided  under  rules  for  elec- 
tions whicn  shall  be  framed  by  the  Local  Government,  and  whoever  shall 
be  then  elected  under  the  said  rules  shall  be  a  member  of  the  committee 
to  fill  such  vacancy.  If  any  vacancy  as  aforesaid  shall  not  be  filled  up  by 
such  election  as  aforesaid  within  three  months  after  it  has  occurred,  the 
Civil  Court  on  the  application  of  any  person  whatever  may  appoint  a  per- 
son to  fill  the  vacancy,  or  may  order  that  the  vacancy  be  forthwith  filled 
up  by  the  remaining  members  of  the  committee,  with  which  order  it  shall 
then  be  the  duty  of  such  remaining  members  to  comply,  and  if  this  order 
be  not  complied  with  the  Civil  Court  may  appoint  a  member  to  fill  the 
said  vacancy." 

On  the  8th  December  1880  Ponnambalam  Pillai  and  twenty  three 
other  inhabitants  of  Madura  informed  Mr.  P.  P.  Hutchins,  District  Judge, 
by  petition,  that  Gurusami  Sastryalvone  of  the  five  members  of  the  com- 
mittee, had  died  on  the  5th  September  preceding,  and  that  the  surviving 
members  had  taken  no  steps  to  fill  up  the  vacancy. 

The  following  order  was  consequently  made  on  the  10th  February 
1881  :— 

A  vacancy  occurred  some  months  ago  on  the  committee  of  the 
Minakshi  Sundraswrar  Devasthanam  by  the  decease  of  Gurusami  Sastryal. 
The  committee  failed  to  fill  it  up  within  the  allotted  period,  and  petitions 
were  presented  to  this  Court  to  take  the  matter  into  its  own  hands.  I  sent 
for  the  lists  of  voters,  and,  as  a  preliminary  step  for  rny  own  satisfaction, 
I  endeavoured  to  ascertain  the  wishes  of  the  public  by  appointing  a  date 
for  the  registration  of  votes. 

The  election  was  held  on  the  28th  December  last. 

The  tellers  recorded  300  votes  for  Minakshi  Naik  ;  141  for  Subba- 
ragava  Sastry,  son  of  the  late  Gurusami  Sastry  ;  13  for  Vakil  Dorasami 
Ayar ;  and  8  for  Eamia  Munian,  a  Patnul  Chetti. 

Subsequently,  I  heard  Mr.  Scott  for  the  last-named  candidate, 
Mr.  French  for  the  second,  and  Mr.  Pole  for  the  first.  I  at  once  intimated 
that  I  should  not  appoint  the  second,  as  I  thought  him  too  young,  nor  the 
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1887        third,  because,  apart  from  other  objections,  it  would  not  be  becoming  for 
JUNK  16.    me  to  put  a  second  vakil  of  my  own  [28]    Court  on  the   committee.     The 

remaining  candidates  were  Minakshi  Naik  and  Eamia  Munian  Chetti,  and  I 

PRIVY      8aid   that  I   should  probably   appoint   the  former,  unless  the   pamphlet 

COUNCIL,  referred  to  by  Mr.  French,  as  subversive  of  the  worship   of  Siva  and    as 

bearing  Minakshi  Naik's  signature,  should  show  that  he  would  not  be  a 

L  M.  26     prOper  person  for  the  office.     I  find  nothing  whatever  in  that  publication 

which  can  possibly  be  construed  into  hostility  to  the  worship  of  Siva. 

Mr.  Scott  has  repudiated  tha  election  as  an  indication  of  the  popular 
5  Sap.  P.C.J.  Opinjon>  an(j  perhaps  it  may  be  so.    Very  probibly,  the  result  is  more  due 
to  better  party  organization  than  to  real  public  feeling.     But  I  am  quite 
Ind.  Jar.     gati8fied   that   some  of  the  complaints    were   groundless  and   that   the 
*93'         Patnul  Chetti's  adherents  had  free  access  both  into  the  palace  and   to 
the   tellers'  tables,  and  that  the  proceedings  were   conducbei  in  a  per- 
fectly impartial   way — at  all  events,  the  election  is  sufficient  to    support 
the  preference  which  I  should   naturally  give  to  one  with  whose  quali- 
fications I  am  personally  acquainted  than  to  one  of  whom  I  know  nothing 
except  that  he  cannot  read  Tamil.     I  say  this  without  intending  to  cast 
the  slightest  slur  on  Ramia  Munian  Chetti's  character  which  seems  to  be 
well  guaranteed,  and  notwithstanding   my  natural  desire  that   so  large   a 
section  of  the   population  as  the   silk-weavers  should  be  represented   on 
the  committee. 

Since  hearing  the  argument,  another  candidate  has  come  forward  in 
Mr.  Rama  Row,  the  Treasury  Deputy  Collector.  I  at  once  wrote  to 
him  that  I  should  be  glad  to  appoint  him  if  he  was  about  to  retire,  as  I 
felt  sure  that  his  official  habits  and  experience  would  be  of  great  benefit 
to  the  institution.  He  is,  however,  unable  to  assure  me  that  he  will 
retire  very  shortly,  and  I  do  not  think  it  desirable  that  a  public  official 
of  his  standing,  and  far  less  a  magistrate,  should  ba  on  the  committee. 

I  have  read  the  Tinnevelly  judgment,  but  it  does  not  support  the 
objections  to  the  appointmant  of  a  Vishnuvite.  The  great  Tirumal  Naik 
himself,  to  whom  the  pagoda  owes  its  chief  grandeur,  was,  I  believe, 
of  that  sect.  The  two  members  last  elected  held  tha  same  opinions,  and 
so  have  many  others  entrusted  with  great  authority  by  the  committee. 
They  all  worship  Siva  as  well  as  Vishnu. 

It  is  accordingly  ordered  that  Minakshi  Naidu  be  and  he  hereby 
is  appointed  to  be  a  member  of  the  committee  for  the  [29]  management 
of  the  Minakshi  Sundraswrar  Devasthanam  of  Madura  vice  Gurusami 
Sastryal  deceased. 

On  the  21st  April  1881  the  respondent  presented  a  petition  to  the 
High  Court  of  Madras  praying  that  the  order  of  the  Civil  Judge  might  be 
rescinded,  that  one  G.  Subramanya  Sastry  might  be  appointed,  or  that  a 
new  election  might  take  place. 

On  the  8th  August  the  respondent  presented  a  petition  to  the 
successor  in  office  of  the  District  Judge  of  Madura,  praying  that  he 
would  take  further  evidence  in  the  matter  for  submission  to  the  High 
Court,  or  would  cancel  the  order  of  his  predecessor.  Upon  this  the 
District  Judge  passed  the  following  order: — 

"  Looking  to  the  wording  of  Mr.  Hutching'  order,  I  find  it  to  be 
perfectly  clear  that  this  is  not  an  election  under  the  Act  with  which 
I  could  exercise  any  interference.  Mr.  Hutchins  was  exercising  his  power 
under  Section  10  of  the  Act,  and,  for  his  own  satisfaction,  held  an  election, 
as  a  test  of  the  wishes  of  the  people  ;  his  order  was,  no  doubt,  passed  in 
consideration  of  the  wishes  of  the  people  as  expressed  in  the  election, 
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but  it  can  only  be  upset  by  an  appeal   to  the   High    Court.     The  petition        1887 
is  dismissed.  "  JUNE  16. 

On  the  llth  November  1881,   the  High  Court  (TURNER,  CJ.,    and        

MUTTUSAMI  AYYAR,  J.)  made   an  order   cancelling   the  appointment   of      PRIVY 
this  appellant,  and  directing  the  District  Judge  to    make  a   new    appoint-  COUNCIL, 
ment  guided  by  the  observations  contained  in  the  following  judgment : —     44~u~*tt 

"  The  institution  is  admittedly,  at  present,  devoted  to  the  worship   of       pr\ 
Siva,  and  in  accordance  with  the  letter  and  spirit  of  the  Act  its  concerns      '  '  *'"*' 
should  be  directed  by  persons  of  the  same  persuasions — persons  whose  reli-        '    'p  r  T 
gious  convictions  will  be  enlisted  in  support  of  their  fiduciary  office.    We 
shall  set  aside  the  appointment  made  by  the  Judge,   not  because   we  en-          ~ 
tertain  any  doubt  of  the  fitness  of  the  gentleman  selected  on  the  score  of 
integrity  and  reputation,  but  because  he  has  pronounced  himself  actively 
in  favor  of  the  cult  of  Vishnu. 

"  We  shall  not,  however,  take  it  upon  ourselves  to  make  an  appoint- 
ment, but  shall  direct  the  Judge  to  do  so,  having  regard  to  the  considera- 
tion we  have  mentioned.  Each  party  will  bear  his  own  costs  of  this 
appeal." 

The  same  Judges,  on  the  20th  September  1882,  rejected  a  petition 
of  review  under  Section  623  of  the  Code. 

Minakshi  Naidu  then  applied  under  Section  600  of  the  Code  for 
[30]  a  certificate  in  order  to  appeal  to  Her  Majesty  in  Council,  making  it 
the  first  of  his  grounds  that  the  order  of  the  District  Court  of  Madura  was 
final.  On  20th  April  1883  the  Judges  holding  that  they  could  nob  give 
leave  to  appeal  in  this  case,  rejected  the  application.  However,  on  the  9th 
February  1884  he  obtained  special  leave  to  appeal. 

On  this  appeal  Mr.  J.  D.  Mayne  appeared  for  the  appellant. 

Mr.  B   V.  Doyne,  for  the  respondent. 

For  the  appellant  it  was  argued  that  the  High  Court  was  wholly 
without  jurisdiction  to  reverse  or  vary  the  order  of  the  Civil  Court.  By 
Section  10  of  Act  XX  of  1863,  the  Civil  Court,  meaning  the  officer  holding 
the  post  of  District  Judge,  was  directed  to  appoint,  upon  default  of  an 
appointment  having  been  made  by  the  remaining  members  of  the  commit- 
tee. In  conforming  to  the  Act  he  was  not  acting  as  Judge  of  a  Court  vest- 
ed with  a  jurisdiction  in  a  suit  of  any  kind,  nor  did  he  recognise  a  right. 
He  was  only  in  this  manner  a  persona  designata.  No  jurisdiction  to  the 
High  Court,  or  to  any  Court,  was  given  to  hear  an  appeal  from  an  order 
made  under  Section  10  ;  nor  was  there  a  jurisdiction  given  by  the  general 
law. 

Eeference  was  made  to  Section  2  of  Act  X  of  1877,  the  code  then  in 
force,  where  "decree"  was  defined  ;  also  to  Section  11,  explaining  "civil 
suit"  to  be  where  a  right  is  contested  ;  also  Sections  588  and  622.  The 
amendment  of  the  latter  section  by  Section  92  of  Act  XII  of  1879  and 
its  appearance  as  amended  in  the  present  Code  (Act  XIV  of  1882)  was 
also  referred  to. 

Eeference  was  also  made  to  Rajah  Amir  Hasan  Khan  v.  Sheo  Baksh 
Singh  (l),  Maharaja  Dhiraj  Mahtab  Ghand  Bahadur  ofBurdwan,  in  re  (2), 
Sankar  Dobay,  in  re  (3),  and  Anthony  v.  Dupont  (4).  In  the  last  case  the 
Madras  High  Court  had  interfered  under  Section  622,  but  there  was  no 
other  precedent  for  such  a  course.  In  re  Venkateswara  (5),  that  an  appeal 
does  not  exist  in  the  nature  of  things  and  that  a  right  to  appeal  from  any 


(1)  11  I.  A.  237. 
(3)  4  B.  L.  R.  65=  5  B.  L.  R. 
(4)  4  M.  217. 

App.  59. 

(2)  2  B.  L.  R. 
(5)  10  M.  98. 

217  (181  &301). 
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1887       decision  of  any  tribunal  must  be  given  by  express  enactment     appear- 
JUNB  16.    ed  in  Sand  Back  Charity  Trustees  v.  North  Staffordshire  Railway  Com- 
pany (1)  ;  and  by  the  Indian  law  appeals  were  allowed  in  suits  of  a  Civil 
PRIVY      [31]  nature,  where  they  were  not  disallowed,  but  a  suit  there  must  be; 
COUNCIL,   in  other  words,  there  musb  be  parties,  there  must  be  a  right  presented  to  a 
~T~        Court,  and  a  decision  thereupon.     All  these  elements  were  wanting  here. 
'          Lastly,  it  could  nob  be  concluded  that  the  objection   to  the  jurisdiction 
j  '      7"      had  been  waived.     As  the  High  Court  had    uo  jurisdiction  to  entertain 
'   '     -  J  the  appeal,  no  waiver  in  that  Court  could  operate.     Neither  express,   nor 
'  implied,  consent  of  the  parties  could  give  jurisdiction  to  a  Court  which  did 
I  d  Jar      n°k  P083088  it  bv  law — Ledgard  v.  Bull  (2). 

3g3  Mr.  R.  V.  Doyne  was  called  upon  only  in  reference  to  the  question  of 

jurisdiction,    which,  it  was  intimated,   would  be   disposed  of  before  the 
order  would  be  discussed  on  its  merits. 

For  the  respondent,  Mr.  R.  V.  Doyne  contended  that  under  the 
general  powers  of  superintendence  which  the  High  Court  possessed  as  the 
successor  of  the  Sadr  Diwani  Adalat,  the  jurisdiction  to  hear  the  appeal 
had  been  duly  exercised,  and  that  such  authority  having  really  existed  in 
the  court,  the  objection  as  bo  the  jurisdiction  was  now  t*ken  too  late ;  an 
argument  to  which  was  added  that  the  appellant  by  applying  for  a  review 
had  himself  invoked  it. 

Raference  was  made  to  Regulation  V  of  1802,  preamble  ;  Charter 
Act,  24  &  25  Vic.,  c.  104,  sections  9  and  15;  Letters  Patent  of  1865,  clauses 
15  and  16  ;  Code  of  Civil  Procedure,  Act  X  of  1877,  Section  622. 

An  application  might  be  distinguished  from  a  suit,  but  the  order  of  the 
Judge  when  made  fell  under  Saction  622,  not  being  such  an  order  as  was 
excluded  from  appeal  by  Section  588,  which  gave  an  appeal  from  specified 
orders,  excluding  other  orders  of  a  similar  class.  The  appoint  merit,  how- 
ever, amounted  to  a  decree  within  the  meaning  of  the  definition  in  the  code  ; 
and  it  was  hardly  correct  to  apply  the  expression  that  unless  an  Act 
creating  a  right  gave  an  appeal  there  could  be  none,  inasmuch  as  the 
superintending  power  of  the  High  Court  made  it  rather  that  there  would 
be  an  aopeal,  unless  it  bad  been  expressly  taken  away. 

Counsel  for  the  appellant  was  not  called  upon  to  reply. 

JUDGMENT. 

Thair  Lordships'  judgment  was  delivered  by 

SIR  RICHARD  BAGGALLAY. — This  is  an  appeal  against  an  order  of  the 
High  Court  of  Madras,  which  cancelled  an  order  of  the  [32]  District 
Judge  of  Madura  appointing  the  present  appellant  to  fill  up  a  vacancy 
in  the  committee  of  a  pagoda  in  the  Madras  Presidency. 

The  appointment  was  made  by  the  District  Judge  under  the  provi- 
sions of  Section  10  of  Act  XX  of  1863,  entitled  "An  Act  to  enable 
the  Government  to  divest  itself  of  the  management  of  Religious  Endow- 
ments," and  commonly  known  as  the  Pagoda  Act.  By  that  Act  it  was 
provided  that  the  local  Government  should  appoint  one  or  more  com- 
mittees in  every  division  or  district  to  take  the  place,  and  to  exercise 
the  powers  of,  the  Board  of  Revenue  and  the  local  agents,  under  the 
regulations  thereby  repealed,  that  the  members  of  suoh  committees 
should  be  appointed  from  among  persons  professing  the  religion  for  the 
purposes  of  which  the  temple,  or  other  religious  eatablishmsnt;,  was 
founded  or  should  be  maintained,  and  in  accordance,  so  far  as  could  be 

(1)  L.  R.  3  Q.  B.  Div.  1,  at  p.  4.  (2)  13  I.A.  134  =  9  A.  191. 
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ascertained,  with  the  general  wishes  of  those  who  were  interested  in  the        1887 
maintenance  of  such  temple   or  religious   establishment,   and    that  the     JUNE  16. 
appointments  should  be  for  life  ;  Section  10  provided  for  supplying  vacan- 
cies  in  the  following  terms  :  "  Whenever  any  vacancy  shall  occur  among 
the  members  of  a  committee  appointed  as  above,  a  new  member  shall  be  COUNCIL, 
elected  to  fill  the  vacancy  by  the  persons  interested   as  above  provided.     \\~vToK 
The  remaining  members  of  the  committee  shall,  as  soon  as  possible,  give      /pn\=, 
public  notice  of  such  vacancy,  and  shall  fix  a  day,  which  shall  not  be  later  . , .  1   \OQ^ 
than  three  months  from  the  date  of  such  vacancy,  for  an  election  of  a    _  '   '„  Q  . 
new  member  by  the  persons  interested,  as  above  provided,  under  rules  for          '-,11* 
elections  which  shall  be  framed  by  the   local  Government,  and  whoever    .   .  % 
shall  be  then  elected  under  the  said  rules  shall  be  a  member  of  the  com- 
mittee to   fill   such    vacancy.     If   any  vacancy  as  aforesaid  shall  not  be 
filled  up  by  such  election  as  aforesaid  within  three  months  after  it   has 
occurred  the  Civil  Court,  on  the  application  of  any  person  whatever,  may 
appoint  a  person  to  fill  the  vacancy,  or  may  order  that  the  vacancy  be 
forthwith  fillei  up  by  the  remaining  members  of  the  committee,  with 
which  order  it  shall  then  be  the   duty  of  such  remaining  members  to 
.comply ;  an i  if  this  order  be  not  complied  with,  the  Civil  Court  may 
appoint  a  member  to  fill  the  said  vacancy." 

The  interpretation  clause  provided  that  the  expression  "  Civil  Court" 
should  mean  the  principal  Court  of  Original  Civil  Jurisdiction  in  the 
district  in  which  the  temple  was  situatei. 

[33]  The  committees  appointed  under  the  Act  appear  to  have  varied 
in  number ;  in  the  case  under  consideration  a  committee  of  five  was 
originally  appointed.  There  hid  been  changes  from  time  bo  time,  anl,  on 
the  5th  September  1830,  Gurusami,  one  of  the  then  five  members  of  the 
committee,  died. 

The  period  of  three  months  expired  on  the  6fch  Dacember  1880,  and 
several  applications  were  thereupon  mide  to  the  District  Judqe  at  Madura 
to  take  such  course  as  he  might  deem  advisable.  Ha  accordingly  issued 
a  notice  that,  unless  an  election  was  held  before  the  end  of  the  year,  he 
would  take  the  matter  into  his  own  hands.  An  election  did  in  fact  take 
place  on  the  28th  Dacember  1880,  and  at  suoh  election,  tellers,  appointed 
by  the  District  Juige,  attended  and  reported  bo  him  the  result  ;  the  present 
aopellant  obtained  the  largest  number  of  votes,  and  by  an  order  of  the 
District  Judge,  dated  lOoh  February  1881,  was  appointed  to  fill  the 
vacancy  in  the  committee.  As  the  three  months  from  the  death  of 
Gurusami  had  expired  before  the  election,  the  power  and  the  duty  of 
appointing  his  successor  bad  devolved  upon  the  District  Judge ;  the  object 
of  the  Judge,  in  permitting  an  election  to  take  place  after  the  expiration  of 
the  three  months,  was,  as  he  states,  to  satisfy  his  own  mind  as  to  who 
would  be  the  proper  person  for  him  to  select. 

The  Judge  having  appointed  the  appellant  on  the  10th  of  February 
1881,  a  petition  of  appeal  was  presented  to  the  High  Court  by  persons, 
who  were  either  interested  as  candidates,  or  were  in  favor  of  other  candi- 
dates. The  substantial  grounds  of  the  appeal  were  that  the  Madura  tem- 
ple was  devoted  to  the  worship  of  Siva,  and  that  the  present  appellant  was 
a  Vishnuvite.  The  High  Court  agreeing  with  the  petitioners,  discharged 
the  order  of  the  District  Judge. 

From  that  order  of  the  High  Court  the  present  appeal  is  brought,  and 
the  question  has  now  been,  for  the  first  time,  raised  whether  the  High 
Court  had  jurisdiction  to  deal  by  way  of  appeal  with  the  order  of  the 
District  Judge.  It  should  be  mentioned  that  after  the  High  Court  had 
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1887  decided  adversely  to  the  present  appellant,  a  petition  of  review  was  brought 

JUNE  16.  before  that  Court,  and  they  declined  to  further  interfere.     During  the  pro- 

oeedings  in  the  High  Court  it  was  never  suggested  that  that  Court  had  no 

PRIVY  jurisdiction  to  deal  with  the  question  until    an  application  was  made    for 

COUNCIL,  leave  to  appeal  to  the  Queen   in  Council,  when  it  was  [34]    inferentially 

stated;   it  was,  however,  then  too  late   for  the  High  Court  to  entertain 

11  **•  M     the  question. 

On  the  4th   March   ]884,  leave  was   given  to  the  appellant  by  Her 
™  Majesty  in  Council  to  enter  and  prosecute  his  present  appeal. 

When  the  app3al  was  opened,  it  appeared  to  their  Lordships  desirable 
that  the  question  of  the  jurisdiction  of  the  High  Court  to  entertain  an 
nr'  appeal  from  the  order  of  the  District  Judge  should  be  first  taken  into  con- 
sideration, as,  if  that  objection  should  prevail,  it  would  be  unnecessary  to 
go  into  the  disputed  questions  by  which  the  merits  of  the  case  were  sur- 
rounded ;  and  with  the  question  of  jurisdiction  alone  their  Lordships  now 
proposed  to  deal. 

In  approaching  the  consideration  of  this  question,  their  Lordships 
j  cannot  assume  that  there  is  a  right  of  appeal  in  every  matter  which  comes 
1  under  the  consideration  of  a  Judge  ;  such  right  must  be  given  by  statute, 
lor  by  some  authority  equivalent  to  a  statute.  The  first  question  which 

(arises  in  the  present  case  is  whether  any  right  of  appeal  is  given  by  the 
Pagoda  Act  itself.  There  is  nothing  in  the  Act  which  would  suggest  it, 
unless  it  is  to  be  found  in  Section  10,  to  the  terms  of  which  their  Lord- 
ships have  already  referred.  Sections  14  to  20  of  the  Act  provide  for  the 
interference  of  the  Court  by  way  of  suit  in  certain  cases,  but  they  are  entirely 
limited  to  cases  which  may  be  classified  as  breaches  of  trust  or  neglect  of 
duty.  There  is  no  other  provision  whatever  for  the  institution  of  suits  in 
the  Pagoda  Act  itself.  In  the  opinion  of  their  Lordships  the  tenth  section 
places  the  right  of  appointing  a  member  of  the  committee  in  the  Civil 
Court  not  as  a  matter  of  ordinary  civil  jurisdiction,  but  because  the  officer 
who  constitutes  the  Civil  Court  is  sure  to  be  one  of  weight  and  authority, 
and  with  the  best  means  of  knowing  the  movements  of  local  opinion 
and  feeling,  and  one  can  hardly  imagine  a  case  in  which  it  would  be  more 
desirable  that  the  discretion  should  ba  exercised  by  a  person  acquainted 
with  the  district  and  with  all  the  surroundings.  The  exercise  of  the 
discretion  being  so  placed  in  the  District  Judge  their  Lordships  are 
unable  to  find  anything  in  the  tenth  section  which  confers  a  right  of 
appeal. 

It  has  however  been  suggested  that,  though  there  may  be  no  right  of 
appeal  under  the  Pagoda  Act  itself,  yet  a  right  of  appeal  must  be  found  in 
the  general  law,  and  their  Lordships'  attention  has  been  particularly 
directed  to  Section  540  of  Act  X  of  1877,  which  [35]  gives  a  general 
right  of  appeal  from  decrees  of  Courts  exercising  original  jurisdiction  ;  the 
jurisdiction  conferred  by  the  code  (Section  10)  is  to  try  suits  of  a  civil 
nature.  The  Act  of  1877  contained,  in  its  interpretation  clause,  a 
declaration  of  the  meaning  of  the  word  "  decree,  "  as  used  in  that  Act,  but 
this  interpretation  was  modified  by  Act  XII  of  1879,  and,  as  modified,  the 
interpretation  is  as  follows  : — 

'  Decree*  means  a   formal  expression  of   an  adjudication  upon  any 

(right,  claim,  or  defence,  set  UD  in  a  Civil  Court  where  such  adjudication 
decides  the  suit  or  the  appeal."  In  the  opinion  of  their  Lordships  there 
was  no  civil  suit  respecting  the  appointment,  and  it  would  be  impossible 
to  bring  an  order  made  by  the  District  Judge  pursuant  to  Section  10  of 
the  Pagoda  Act  within  the  definition  of  a  decree  as  contained  in  the  coder 
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and  no  other  general  law  has  been  suggested.     Mr.  Doyne,  in    the  course        1887 
of  his  argument,  contended  that  if  a    person,  very  improper  and  unfit  by    JUNE  16. 
reason  of  his  religious   qualifications,  or   moral  conduct,  was  appointed, 
there  must  be  a  right,  either  by   appeal  against  the  Judge's  order,   or  by      PRIVY 
suit,  or  in  some  other  way,  to  remove  the  person  so  appointed.     There  is  COUNCIL, 
force  in  this  argument,    but  whether  a  person  so   improperly    appointed 
could,  as  has  been   suggested,  be  removed  by  proceedings  equivalent  to 
proceedings  by  quo   warranto   in  England,    or  whether,  upon  a  full  con-       f.c.)  = 
sideration  of  the  merits,  the   appellant   could   be  considered   as  a  person 
improperly  appointed,  are  questions  upon  which  their  Lordships  are  not  P.C.J, 

called  upon  to  express  an  opinion.     In  their  opinion  it  is  clear  that  there 
is  no  appeal  from  that  which  was  a  pure   discretion  vested  in  the  District  ' 

Judge.  893- 

It  has  been  suggested,  and  it  is  not  right  altogether  to  pass  that 
suggestion  over,  that,  by  reason  of  the  course  pursued  by  the  present 
appellants  in  the  High  Court,  they  have  waived  the  right  which  they 
might  otherwise  have  had,  to  raise  the  question  of  want  of  jurisdiction. 
But  this  view  appears  to  their  Lordships  to  be  untenable.  No  amount  of 
consent  under  such  circumstances  could  confer  jurisdiction  where  no 
jurisdiction  exists.  Upon  this  point,  it  may  bo  convenient  to  refer  to  the 
judgment  of  their  Lordships  delivered  by  Lord  Watson  in  the  comparatively 
recent  case  of  Le dgard  v.  Bull  (1),  as  it  in  very  concise  terms  deals  with 
the  circumstances  under  which  there  can  be  a  waiver  of  a  right  to  [36] 
complain  of  a  want  of  jurisdiction.  Their' Lordships  say  : — "  The  defend- 
ant pleads  that  the  re  was  no  jurisdiction  in  respect  that  the  suit  was 
instituted  before  a  Court  incompetent  to  entertain  it ;  and  that  the  order 
of  transference  was  also  incompetently  made.  The  District  Judge  was 
perfectly  competent  to  entertain  and  try  the  suit  if  it  were  competently 
brought ;  and  their  Lordships  do  not  doubt  that  in  such  a  case  a 
defendant  may  be  barred  by  his  own  conduct  from  objecting  to  irregu- 
larities in  the  institution  of  the  suit.  When  the  Judge  has  no 
inherent  jurisdiction  over  the  subject-matter  of  a  suit,  the  parties 
cannot,  by  their  mutual  consent,  convert  it  into  a  proper  judicial  process, 
although  they  may  constitute  the  Judge  their  arbitrator,  and  be  bound 
by  his  decision  on  the  merits  when  these  are  submitted  to  him.  But 
there  are  numerous  authorities  which  establish  that  when,  in  a  cause 
which  the  Judge  is  competent  to  try,  the  parties  without  objection  join 
issue  and  go  to  trial  upon  the  merits,  the  defendant  cannot  subsequently 
dispute  his  jurisdiction  upon  the  ground  that  there  were  irregularities  in 
the  initial  procedure,  which,  if  objected  to  at  the  time,  would  have  led  to 
the  dismissal  of  the  suit."  In  the  present  case  there  was  an  inherent 
incompetency  in  the  High  Court  to  deal  with  the  question  brought  before 
it,  and  no  consent  could  have  conferred  upon  the  High  Court  that  juris- 
diction which  it  never  possessed. 

Having  regard  to  all  the  circumstances  of  the  case,  their  Lorships 
will  humbly  advise  Her  Majesty  to  allow  the  appeal,  to  discharge  the 
order  of  the  High  Court,  and  to  dismiss  the  appeal  to  the  High  Court 
without  costs.  There  will  be  no  costs  of  the  present  appeal. 

Solicitors  for  the  appellant:  Messrs.  Gregory,  Roivcliffes  &  Co. 

Solicitor  for  the  respondent :  Mr.  R.  T.  Tasker. 
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11  M.  37  (F.B.). 
[37]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J,  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 
Kernan,  Mr.  Justice  MiUtusami  Ayijar,  Mr.  Justice  Brandt,  and 
Mr.  Justice  Parker. 


REFERENCE  By  THE  BOARD  OP  REVENUE  UNDER  SECTION 
OP  THE  INDIAN  STAMP  ACT,  1879.*      [29bh  July,  1887.] 


46 


Stamp  Act— Act  I  of  1879,  Sections  3,  31,  51. 

Allowance  for  spoiled  stamps  may   be  made  under  Section  51  of  the  Stamp  Act 
when  a  stamped  instrument  has  been  endorsed  by  the  Collector  under  Section  31. 

CASE  referred  to  the  High  Ciurt  by  the  Board  of  Revenue  under 
Section  46  of  the  Stamp  Act — Act  I  of  1879. 

The  reference  was  made  as  follows — 

"  On  the  15th  April  last  Mr.  Straith,  on  behalf  of  the  North  Travan- 
core  Land  Planting  Society,  forwarded  two  deeds  of  transfer  to  the 
Collector  of  Madras,  and  applied,  under  Section  30  of  the  Stamp  Act,  for 
adjudication  of  the  stamp-duty  leviable  upon  them.  The  Collector 
adjudicated ;  the  amount,  Rs.  40  was  levied  from  Mr.  Straith,  and  pay- 
ment of  the  full  duty  was  certified  to  under  Section  31. 

"  A  clerical  error  was  subsequently  discovered  in  the  deeds,  and 
the  instruments  having  thereby  become  useless,  Mr.  Straith  now  asks  for 
a  refund  of  the  Rs.  40,  so  levied  from  him  and  certified  to  under 
Section  51. 

"The  Board  therefore  beg  to  submit  the  following  question  for  the 
orders  of  the  High  Court : — 

"  Can  a  refund  of  stamp-duty  levied  and  certified  to  under  Section 
31  of  the  Stamp  Act,  be  claimed  und^r  the  orovisions  of  Section  51  ?' ' 

The  Acting  Government  Pleader  (Mr.  Powell]  for  the  Board  of 
Revenue. 

The  Full  Bench  (COLLINS,  C.J.,  KERNAN,  MUTTUSAMI  AYYAR, 
BRANDT  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

Section  31  of  the  Sbamp  Act  provides  that  any  instrument  upon 
which  an  endorsement  has  been  made  under  that  section  shall  be  deemed 
to  be  "  duly  stamned,"  and  may  be  anted  upon  as  if  it  had  been  originally 
duly  stamoed.  Under  Section  3,  [38]  clause  10.  "  duly  stamped"  as 
applied  to  an  instrument  means  stamped  or  written  upon  an  impressed 
stamp  in  accordance  with  the  law  in  force  in  British  India  when  such 
instrument  was  executed  or  first  executed. 

Our  answer,  therefore,  is  that  allowance  may  be  made  under 
Section  51  of  the  Sbamp  Act  for  instruments  endorsed  under  Section  31  of 
that  Act. 


•  Referred  Case  No.  1  of  1887. 
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11  H.  38  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,    Mr.  Justice   Kernan, 

Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt,  and 

Mr.  Justice  Parker. 


DEFERENCE   UNDER   SECTION  49  OF  THE   INDIAN   STAMP   ACT,   1879.* 

[29th  July,  1887.J 

Stamp  Act— Act  I  of  1879,  s.  49. 

A  bail-bond  was  executed  to  a  District  Munsif,  who  expressed  no  doubt  as  to 
the  amount  of  duty  to  be  paid  and  made  no  application  to  have  the  case  referred. 
The  District  Judge  referred  the  case  to  the  High  Court  : 

Held,  that  the  District  Judge  was  not  authorised  to  make  the  reference. 

CASE  stated  to  be  referred  for  the  decision  of  the  High  Court  by  J.  D. 
.Goldingham,  District  Judge  of  Bellary,  under  Section  49  of  the  Stamp  Act, 
in  the  matter  of  a  bail-bond  executed  to  the  District  Munsif  of 
Naraindeverkerry.  The  District  Munsif  expressed  no  .doubt  as  to  the 
amount  of  duty  to  be  paid,  and  made  no  application  to  have  the  case 
referred  to  the  High  Court. 

Counsel  were  not  instructed. 

The   Full    Bench    (COLLINS,    C.J.,    KERNAN,    MUTTUSAMI    AYYAR, 

BRANDT,  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

It  is  not  explained  how  this  reference  comes  to  be  made  by  the 
District  Judge  :  it  should  have  baen  made,  if  at  all,  by  the  District  Munsif 
through  the  District  Judge  ;  but  it  does  nob  clearly  aooear  that  there  are 
grounds  for  such  a  reference  under  Section  49.  The  District  Munsif  had 
apparently  no  doubt  as  to  the  amount  of  stamp  duty  payable  on  the 
instrument  ;  and  it  is  in  such  case  only  that  a  Court  is  authorized  to  make 
a  reference  under  Section  49  of  the  Stamp  Aot. 

The  reference  is  therefore  returned  to  the  District  Judge. 


11  M.  39^  (F.B .). 
[39]  APPELLATE  CIVIL— PULL  BENCH. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Jttstice,  Mr.  Justice  Kernan, 
?-  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt,  and  Mr.  Justice  Parker. 


EEFERENCE  BY  THE  BOARD  OF  EEVENUE  UNDER  SECTION  46 
OF  THE  INDIAN  STAMP  ACT,  1879. t     [29fch  July,  1887.] 

Stamp  Act— Act  I  of  1879,  Section  3.  d   13— Mortgage  —Indemnity  bond. 

An  'agreement  entered  into  by  the  Secretary  of  State  and  a  salt  contractor 
recited  that  the  contractor  h»a  deposited  certain  promissory  notes  to  secure  the 
due  fulfilment  of  the  contract  and  provide  1  that  the  promissory  notes  should 
be  returned  on  the  due  fulfilment  of  the  contract  : 

Held,  that  the  agreement  was  a  mortgage  as  defined  by  the  Stamp  Act. 

CASE  referred  to  the  High  Court  by  the  Board   of  Ravanue  under 
Section  46  of  the  Stamp  Act. 


FULL 
BENCH. 

11  M.  38 
(F.B.). 


*  Referred  Case  No.  3  of  1887. 


t  Referred  Case  No.  4  of  1887. 
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The  reference  was  made  as  follows  : — 

"  The  Assistant  Commissioner  of  Salt  and  Abkari  Revenue,  Tinne- 
velly  division,  impounded  under  Section  33  of  Act  I  of  1879  and  forwarded 
to  the  Collector,  a  document,  purporting  to  be  a  mortgage  with  possession 
of  property  valued  at  Rs.  2,000.  The  agreement  was  drawn  on  a  stamp 
of  the  value  of  Rs.  10. 

"  The  Collector  considering  the  document  to  be  a  mortgage  and  also- 
an  indemnity  bond  for  a  further  (indefinite)  amount,  ruled  that  it  should 
be  stamped  with  aggregate  duty,  viz.,  Rs.  20+ Rs.  5,  or  Rs.  25  in  all. 

"Tie  Board  are  of  opinion  that  the  document  is  a  moitgage-deed 
and  should  bavo  a  stamp  of  Rs.  20,  but  that  the  indemnity  clause  being 
incidental  to  all  mortgage- deeds  is  not  liable  to  a  separate  duty — vide  Befer- 
erence  by  the  Board  of  Revenue  (1). 

"  The  Board  have  refunded  the  proportionate  penalty  levied  on  the 
indemnity  clause  of  the  document  under  Section  42,  but  have  no  power 
under  the  Act  to  revise  the  adjudication  as  to  the  stamp  duty  and  to  order 
a  refund  of  the  duty  improperly  levied.  They  have,  therefore,  resolved  to 
refer  the  case  to  the  High  Court  under  Section  46,  and  will,  in  case  of  the 
judgment  of  the  High  Court  being  in  accordance  with  their  opinion,  order 
a  refund  of  the  excess  duty  levied." 

[40j  The  agreement  in  question,  to  which  the  Secretary  of  State  for 
India  in  Council  and  Rozario  Fernando  therein  called  tbe  contractor  were 
parties,  related  to  the  carriage  of  salt.  It  was,  inter  alia,  recited  that 
"  the  contractor  has  lodged  in  the  treasury  of  Salt  Circle  Office  Govern- 
ment promissory  notes  ....  as  security  for  the  due  and  faithful  perfor- 
mance by  the  contractor  of  this,  his  contract ;  "  and  it  was,  inter  alia>T 
witnessed  that  "  upon  the  completion  of  this  contract  to  the  satisfaction 
of  the  Deputy  Commissioner,  the  Deputy  Commissioner  will  cause  to  be 
returned  and  delivered  up  to  the  contractor  the  said  promissory  notes  to 
the  value  of  Rs.  2,000,  so  deposited  by  the  contractor  as  security  for  the 
due  and  faithful  performance  of  this,  his  contract." 

The  Acting  Government  Pleader  (Mr.  Powell)  for  the  Board  of 
Revenue. 

The  Full  Bench  (COLLINS,  C.J.,  KERNAN,  MUTIUSAMI  AYYAK, 
BRANDT,  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

The  judgment  of  the  High  Court  is  in  accordance  with  the  opinion  of 
the  Board  of  Revenue. 


11  M.  40  (F.B.). 

APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt  and 

Mr.  Justice  Parker. 


REFERENCE  BY  THE  BOARD   OF  REVENUE  UNDER  SECTION 
46  OF  THE  INDIAN  STAMP  ACT,  1879.*     [29th  July,  1887.] 

Stamp  Act— Act  I  of  1879,  Sections  5,  14,  35,  37,  39. 

A  deed  of  release  was  endorsed  on  a  deed  of  conveyance  for  Rs.  100.  The 
conveyance  bore  an  impressed  stamp  for  one  rupee,  but  the  endorsement  was 
unstamped : 

*  No.  5  of  1887. 
(1)  1  M.  133. 
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Held,  that  the  conveyance  was  valid  and  that  the  release  could  be  validated 
on  payment  of  the  deficient  stamp  daty  aad  the  penalty  under  Section  39  of  the 
Stamp  Act. 

CASE  referred  to  the  High  Court  under  Section  46  of  the  Stamp  Act. 

The  reference  was  made  as  follows  :  — 

"  The  Sub-Begisbrar,  Ootacamund,  impounded,  under  Section  35, 
clause  2,  of  the  Indian  Stamp  Act,  and  forwarded  to  the  Collector, 
[41 J  a  document  purporting  to  contain  two  instruments,  one  a  convey- 
ance written  on  the  face  of  the  paper  and  one  a  release  written  on  the  back 
of  the  paper.  The  document  bore  a  stamp  of  one  rupee. 

''  The  Collector  considered  that  the  conveyance  required  a  stamp  of 
one  rupee,  and  that  therefore  the  release  is  not  entitled  to  the  benefit  of 
the  proviso  to  Section  37,  being  written  not  only  in  contravention  of 
Section  13  but  also  in  contravention  of  Section  5  of  the  Act.  The  Collector 
doubted  whether  he  could  validate  the  release  by  a  certificate  under 
Section  39  on  payment  of  deficient  stamp  duty  and  penalty,  or  whether  he 
should  order  the  release  to  be  executed  over  again  on  a  stamped  paper. 

"  The  Board  feel  doubt  on  the  following  points. 

(a)  Whether  the  first   instrument   should   b9  considered  to  have 

been  written,  executed,  and  stamped  according  to  law.  The 
Board  think  that  it  should,  and  would  regard  section  14  of 
the  Act  as  only  invalidating  the  second  instrument.  The 
first  instrument  was  duly  stamped  and  written  in  accord- 
ance with  the  terms  of  section  12;  and  the  existence  of  the 
second  instrument  on  the  back  does  not  appear  to  invalidate 
the  first. 

(b)  Whether   the    second  instrument   can  be   validated  on   pay- 

ment of  the  deficient  stamp  duty  and  the  penalty  under 
section-339. 

"The  Board  think  it  can,  though  obviously  it  might  be  very  incon- 
venient that  it  should  be  possible  that  two  valid  instruments  should 
be  written,  the  one  on  the  face  and  the  other  on  the  back  of  a  stamped 
paper. 

"  The  Board,  feeling  some  doubts  on  the  case,  have  resolved  to  refer 
it  to  the  High  Court." 

The  Acting  Government,  Pleader  (Mr.  Powell)  for  the  Board  of 
Revenue. 

The  Full  Bench  (COLLINS,  C.  J.,  KERNAN,  MUTTUSAMI  AYYAR,, 
BRANDT,  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

As  to  both  questions,  the  High  Court  agrees  in  the  view  expressed 
by  the  Board. 


1887 

JULY  29. 

FULL 
BENCH. 

11  M .  40 

(F.B.) 
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JULY  12.  [42]  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

VENKATACHALA  (Defendant  No.   1),  Appellant  v.  KUPPUSAMI 
CIVIL-  (Pontiff),   Respondent*     [12th  July,  1887.] 

11  M.  42.      civil  Procedure  Code,  Sections  81,  53— Public  right— Amendment  of  plaint. 

A  sued  for  an  injunction  to  restrain  interference  with  his  right  to  graze* 
cattle  on  the  bed  of  a  certain  tank.  The  other  raiyats  of  the  village  in  whom  the 
same  right  vested  were  originally  joined  as  plaintiffs,  but  the  plaint  was  amended 
under  Section  53  of  the  Code  of  Civil  Procedure,  and  their  names  were  struck  off 
the  record.  A  proved  no  special  damage  : 

Held,  (1)  that  the  fact  that  the  other  raiyats  of  the  village  have  similar  rights 
does  not  make  A's  right  a  public  right  in  the  sense  that  no  action  can  be  brought 
upon  it  unless  special  damage  is  proved  ; 

(2)  that  the  right  claimed  vests  in  A  severally  as  well  as  jointly  with  the  other' 
raiyats,  and  the  amendment  of  the  plaint  was  not  contrary  to  the  provisions  of 
Sections  31  or  53  of  the  Code  of  Civil  Procedure. 
[R.,  5  Bom.  L.B.  116  (H7)  ;  8  C.W.N.  425  (427.  430)  (P.C.)] 

SECOND  appeal  against  the  decree  of  D.  Irvine, '  District  Judge  of 
Trichinopoly,  in  Appeal  Suit  No.  69  of  1885,  confirming  the  decree  of 
W.  Gopalacharyar,  District  Munsif  of  Kulitalai,  in  Original  Suit 
No.  472  of  1884. 

This  was  a  suit  for  an  injunction  to  restrain  defendants  from  inter- 
fering with  plaintiff's  right  to  graze  his  cattle  and  cut  trees  lor  agri- 
cultural purposes  in  the  bed  of  the  Periayeri  (big  tank)  of  Toraiyur.  The 
plaintiff  was  one  of  the  raiyats  and  the  first  defendant  was  the  Zamindar 
of  Toraiyur.  The  plaintiff  first  brought  the  suit  in  conjunction  with 
other  raiyats,  but  on  the  objection  of  the  first  defendant  that  the  suit  was 
bad  for  misjoinder,  the  Court  directed  the  amendment  of  the  plaint  by 
striking  out  the  names  of  the  other  plaintiffs.  The  suit  was  then  gone 
into  on  the  merits,  and  a  decree  was  passed  by  the  District  Munsif 
in  favour  of  the  plaintiff  which  was  confirmed  on  appeal  by  the  District 
Judge. 

Defendant  No.  1  preferred  this  second  appeal. 

Ramachandra  Rau  Saheb,  for  appellant. 

Mr.  Parthasaradhi  Ayyangar,  for  respondent. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  [43]  report  from 
the  judgment  of  the  Court  (MUTTUSAMI  AYYAE  and  PAEKER,  JJ.) 

JUDGMENT. 

Three  objections  are  taken  to  the  decree  of  the  Judge,  and  the  first 
of  them  is  that  the  right  which  is  the  subject  of  the  present  suit  is  a  public 
right,  and  that  in  the  absence  of  special  damage  no  suit  ought  to  have 
been  brought  upon  it.  The  respondent's  case  was  that  as  a  raiyat  of  the 
village  of  Toraiyur,  he  was  entitled  to  graze  his  cattle  on  the  tank-bed 
and  the  fact  that  the  other  raiyats  of  the  village  have  similar  rights  does 
not  make  his  right  a  public  right  in  the  sense  that  no  action  can  be 
brought  upon  it  unless  special  damage  is  proved.  As  observed  by  the 
Judge,  the  right  in  contest  is  one  which  vests  in  the  respondent  and  the 
other  raiyats  jointly  and  severally.  The  next  objection  taken  in  appeal  is 

*  Second  Appeal  No.  692  of  1886. 
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that  the  respondent  ought  not  to  have  bean  permitted  to  amend  the  plaint 
and  that  his  suit  ought  to  have  been  dismissed.  The  amendment  allowed 
consisted  in  striking  out  the  names  of  nine  other  persons  which  appeared 
in  the  original  plaint  as  those  of  co-plaintiffs  and  allowing  the  plaint  to 
stand  as  one  framed  for  the  purpose  of  e3tablishing  the  respondent's  right 
alone.  The  right  claimed  vests,  as  already  observed,  severally  as  well  as 
jointly  in  the  respondent  and  the  other  raiyats,  and  the  amendment  made 
is  not  in  our  judgment  contrary  to  the  provisions  either  of  Section  31 
or  53. 

As  to  the  merits,  we  sea  no  reason  to  interfere,  and  upon  the  facts 
found,  the  decision  is  right. 

We  dismiss  this  second  appeal  with  costs. 


1887 
JULY  12. 

APPEL- 
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CIVIL. 

11  H.  42. 


11  M.  43. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


NARAYANASAMI  AND  OTHERS  (Defendants)  Appellants  v. 

KUPPUSAMI  (Plaintiff),  Respondent.* 
[22nd  October,  1886,  and  19th  April,  1887.] 

—  Adoption  —  Only  son  given  in  adoption,  by  widow. 

A  widow  is  competent  to  give  in  adoption  whenever  the  husband  is  legally 
competent  to  give,  and  when  there  i3  no  express  prohibition  from  him. 

[41]  Three  prinsiple^  appaac  to  regulate  tb.9  power  to  give  in  adoption  :  (1) 
the  son  is  the  joint  property  of  the  father  and  the  mother  for  the  purposes  of  a 
gift  in  adoption,  (2)  when  thera  is  a  competition  between  the  father  and  the 
mether,  the  former  has  the  predominant  interest  or  a  potential  voice,  and  (3) 
after  the  father's  death  the  property  survives  to  the  mother. 

The  adoption  of  aa  only  sin  is  not  invalid  —  Chinna  Gaundan  v.  Kuinara 
Gaundan  (1),  followed. 

[&ffr.,  22  M.  398  (407)  (P.O.)  ;  N.P.,  14  B.  249  (F.B.)  ;  5  C.P.L.B.  26  (32)  ;  F.  ,18  M. 
53  (59,  60)  ;  Appr.,  14  A.  67  (94)  (F.B);  R.,  19  B.  428  (474)  ;  16  M.  384  (395)  :  19 
M.  497  (498)  =  6M.L.J.  90=1  Bom.  L.^R.  144  (147,  152).] 

APPEAL  against  the  decree  of  R.  Vasudeva  Eau,  Subordinate  Judge 
of  Negapatam,  in  Original  Suit  No.  46  of  1883. 

This  was  a  suit  to  recover  family  property  brought  by  Kuppusami, 
who  claimed  as  the  adoptive  son  of  Nagalinga  Pillai.  Narayanasami,  de- 
fendant No.  3,  claimed  to  hold  the  property  in  dispute  as  the  adoptive  son 
of  an  undivided  brother  of  Nagalinga  Pillai.  Both  adoptions  were  put  in 
issue  ;  and  it  was  contended  that  the  adoption  of  Kuppusami  could  not  be 
valid  in  that  he  was  an  only  son,  and  that  his  father  was  dead  at  the  time 
when  the  adoption  was  alleged  to  have  taken  place.  The  Subordinate  Judge 
found  that  both  the  adoptions  setup  were  valid  and  decreed  accordingly. 

Against  this  decree  the  defendants  appealed  and  the  plaintiff  filed  a 
Memorandum  of  Objections. 

Bhashyam  Ayyangar  and  Desikacharyar,  for  appellants. 

Subramanya  Ayyar  and  Kaliyanarama  Ayyar,  for  respondents. 

*  Appeal  No.  90  of  1885. 
(1)  1  M.H.C.E.  54. 
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The  further  facts  of  the  case  and  the  arguments  adduced  on  the 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the  judgments 
of  the  Court  (COLLINS,  C.J.,  and  MDTTUSAMI  AYYAE,  J.). 

JUDGMENT. 

There  were  two  brothers  at  Negapatam   Sattiya  Pillai  and  Nagalinga 
Pillai,  who  constituted  together  a  joint  Hindu  family  owning  the  property 
now  in  litigation.  Each  of  the  hrothers  married  several  wives,  but  neither 
of  them  had  any  male  issue.     Nagalinga,  the  younger  brother,  died  about 
the  10th  November,  1876,  leaving  him  surviving  two  widows,  Subbu  Laksh- 
mi  and  Sundaram  ;  and  Sattiya  Pillai's  branch  of  the  family  consisted  of 
Sattiya  Pillai  and  his   two  wives,  Parvati   and  Sornam,  and  a  daughter 
named  Annam.     The  real  parties  to  this  appeal   are  two  minors  named 
Kuppusami,  the  plaintiff,  and  Narayanasami,  defendant  No.  3.     It  was 
alleged  for  the  former,  that,  about  15  days  prior  to  his  death,  Nagalinga 
Pillai  adopted  him,  that  he  had'since  lived  in  coparcenary  with  Sattiya  Pillai, 
that  Sabtiya  Pillai   died  on   the  21st  January  1883  without  male  issue, 
natural  [43]  or  adopted,  and  that,  as  the  only  surviving  male  coparcener  of 
the  jointHindu  family,  he  was  solely  entitled  to  the  propertynow  in  dispute. 
The  factum  and  validity  of  the  adoption  were  denied  for  and  by  the  apoel- 
lants.     The  two  brothers  had  a  sister  named  Ponnammal,   who  had  four 
sons  named  (1)  Appadorai  Piliai,  (2)  Govinda  Pillai  (3)  Singaravelu  Pillai 
and  (4)  Kayaroganam  Pillai,  who  had  formed  together  another  joint  Hindu 
family,  which,  according  to  Subbu   Lakshmi's  evidence,  was  possessed  of 
property   of    70,000  or   80,000  rupaes   value.     Of    these    four   brothers, 
Govinda  Pillai  died  first,  Appadorai  Pillai  died  in   1875,  Singaravelu  died 
in   1881,  and  Kayaroganam  died  in  1883.     la  this  family,    none  of  the 
brothers,   except  Appadorai  Pillai,  had   male  issue  and   even   he   had   an 
only  son — the  respondent — when  he  died  in  1875.     In  advertence  to  this 
circumstance,   the  appellants   contended  that  the  respondent's  adoption, 
even  if  true,  was  invalid  for  two  reasons,  viz.,  first  because  he  was  the  only 
son  of  his  father  and  as  such  not  eligible  for  adoption,  and.  secondly,   for 
the  reason  that,  assuming  that  a  father  was  competent  to  give  his  only  son 
in  adoption  so  as  to  validate  it  when  it  was  made,  the  mother  was  certainly 
not  entitled  to  do  the  same  either  with  or    without  the  consent  of  his 
kinsmen  in  the  absence  of  his  permission.     Aoart  from  denying  the  res- 
pondent's adoption,  the  appellant  alleged  that  Narayanasami  was  adopted 
by  Sattiya  Pillai  the  day  previous  to  his  death,  viz.,  the  20th  January,  1883, 
and  that,  by  virtue  of   such  adoption,   he  was  exclusively  entitled  to  the 
property  in  suit.     We  may  also  mention  here  that  the  respondent's  natural 
mother,  Vedam,  is  the  sister  of  Nagalinga's  widows  and  that  the  third 'defend- 
ant's natural  father,  Eamasami  Pillai,   is    Sattiya  Pillai's  first   cousin  on 
the   mother's   side   and   a  cousin  in    the  second   degree  on  the    father's 
side.     The  questions   raised  for  decision  in  the  suit   were,  whether  the 
alleged  adoptions  or  either  of  them  were  or  was  true,  and  whether  the  res- 
pondent's adoption  was  invalid  on  either  of  the  grounds   suggested  on  be- 
half of  the  appellants. 

The  Subordinate  Judge  has  found  that  both  adoptions  are  true  and 
valid  and  decreed  to  each  of  the  rival  claimants  a  moiety  of  the  property  in 
dispute.  To  this  decree,  both  parties  object,  the  appellants,  so  far  as  it  up- 
holds the  respondent's  adoption,  and  the  latter,  so  far  as  it  recognizes  the 
adoption  of  the  third  appellant.  We  shall  consider  first  whether  the 
appeal  can  be  supported  and  then  deal  with  the  Memorandum  of  Objec- 
tions. 

32 


IY.] 


NAEAYANASAMI  V.  KUPPUSAMI 


[46]  [Their  Lordships  here  set  out  and  discuss  the  evidence  as  to  the 
adoption  of  the  respondent.  The  judgment  then  proceeds  as  follows  : — ] 

Upon  considering  the  whole  evidence,  we  are  not  prepared  to  hold 
that  the  Subordinate  Judge  was  wrong  in  considering  the  respondent's 
adoption  as  sufficiently  proved. 

The  next  contention  is  that  the  adoption  is  invalid  either  because 
the  respondent  was  the  only  son  of  his  father  or  because  there  was  an 
implied  prohibition,  which  rendered  his  mother  incompetent  to  give  him 
in  adoption.  As  to  the  first  ground  of  objection,  it  was  not  pressed  and 
we  are  content  to  hold  by  decided  cases.  The  question  was  considered 
in  this  Presidency  in  1862,  and  after  consideration  the  High  Court  then 
came  to  the  conclusion  that  it  was  concluded  by  authority,  Ghinna  Goun- 
dan  v.  Kumara  Goundan  (l).  In  Eegular  Appeal  70  of  1882,  this  deci- 
sion was  followed.  Again,  the  Judicial  Committee  referred  to  the  deci- 
sion in  1862  and  to  the  decision  in  Raje  V.  A.  Nimbalkar  v.  Jayavantrav 
M.  Banadive  (2),  as  showing  that  the  maxim  "  Quod  fieri  non  debuit 
factum  valet  "  had  received  a  limited  application  in  Southern  and  Western 
India,  in  Srwnati  Uma  Deyi  v.  Gokoolanund  Das  Mahapatra  (3).  We 
are  not  prepared  to  depart  from  the  course  of  decisions  in  this  Presi- 
dency, and  we  holdthen  that  the  adoption  of  an  only  son,  if  actually  made, 
is  valid,  however  sinful  the  act  may  be  on  strict  religious  considerations. 

As  to  the  second  ground  of  objection,  according  to  the  original  texts 
of  Hindu  Law,  the  prohibition  of  the  adoption  of  an  only  son  is  made  in 
order  that  the  family  of  the  giver  may  not  thereby  become  extinct,  but 
not  with  reference  to  any  distinction  between  the  power  of  the  father  and 
after  his  death  of  the  mother  to  give  an  only  son  in  adoption.  As 
was  contended  by  the  pleader  for  the  respondent,  the  texts  suggest 
a  disqualification  rendering  one  ineligible  for  adoption  whether  he 
is  given  by  the  father  or  the  mother.  Vasishta  says  "an  only  son 
let  no  man  give  or  take  ;  for  he  is  destined  to  prolong  the  line  of  his 
ancestors"  (Dattaka  Chandrika,  section  1,  sloka  29)  (4).  Caunaka  says, 
"By  no  man  having  an  only  son  is  the  gift  of  a  son  ever  to  be  made.  By 
a  man  having  several  sons  such  gift  is  to  be  anxiously  made,"  (Dattaka 
[47]  Chandrika,  Sections  1-29),  The  texts  contain  a  suggestion  as  to 
who  ought  not  to  be  adopted  and  therefore  either  given  or  taken  in 
adoption.  If  the  husband  then  can  give  an  only  son  in -adoption  on  the 
ground  that  the  texts  are  only  directory  or  rest  on  theological  consider- 
ations, the  same  reasoning  applies  by  whomsoever  that  son  is  given. 
The  general  rule  is,  as  suggested  in  Dattaka  Chandrika,  section  1,  slokas 
31  and  32,  that  the  mother  can  give  whenever  the  father  can  legally  give, 
for  what  is  not  expressly  prohibited  by  him  is  tacitly  permitted  by  him. 
Three  principles  appear  to  regulate  the  power  to  give :  (1)  a  son  is  the 
joint  property  of  the  father  and  the  mother  for  the  purposes  of  a  gift  in 
adoption ;  (2)  when  there  is  a  competition  between  the  father  and  the 
mother,  the  former  has  a  predominant  interest  or  a  potential  voice  ;  and 
(3)  after  the  father's  death,  the  property  survives  to  the  mother. 

According  to  Manu,  chap.  IX,  p.  168  (5)  the  father  or  the  mother  may 
give.  According  to  Yajnavalkya  who  is  followed  in  Dattaka  Chandrika, 
he,  whom  his  father  or  mother  gives,  is  a  son  given.  According  to  Va- 
sishta— "  let  not  a  woman  either  give  or  take  a  son,  unless  with  the  con- 
sent of  the  husband."  The  author  of  the  Dattaka  Chandrika  interprets 

(1)  1  M.  H.  0.  E.  54.  (2)  4  B.H.C.R.A.C.  191. 

(3)  51.  A.  40  (53).  (4)  Stokes'  Hindu  Law  Books,   p. 636. 

(5)  Institute  of  Manu  by  Jones,  Ed.  4,  p.  252. 
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this  text  with  reference  to  that  of  Yajnavalkya  and  deduces  the  theory 
of  implied  consent  in  the  absence  of  express  prohibition.  According 
to  the  Mitakshara,  chap.  I,  Section  XI  (l),  he,  whom  bis  father  or  mother 
gives  for  adoption,  shall  be  considered  as  a  son  given.  In  the  note  to 
Mitakshara,  chap.  I,  Section  XI,  several  interpretations  of  the  passage 
"whom  his  father  or  mother  gives"  are  noticed  by  the  translator. 
According  to  the  Mitakshara,  the  particle  "Cha"  in  the  original  text  is 
conjunctive  and  both  the  father  and  the  mother  must  join  in  the  gift. 
According  to  Bulambatta,  the  particle  is  used  in  a  disjunctive  sense.  Accord- 
ing to  Smribi  Chandrika,  he,  whom  his  father  or  mother  affectionately 
gives  as  a  son,  is  a  given  son  or  dattama  (Smriti  Chandrika,  chap.  X,  3)  (2.) 

According  to  Dattaka  Chandrika,  where  there  is  no  express  prohibi- 
tion, women  are  considered  to  be  independent  on  the  authority  of  Yajna- 
valkya. The  theory  of  implied  prohibition  in  the  absence  of  express 
authority  cannot  then  be  supported  in  [48]  principle  in  regard  to  tbe  gift 
of  a  son  in  adoption.  We  are  then  referred  to  the  decision  of  the 
Bombay  High  Court  in  Lakshmappa  v.  Ramava  (3)  and  in  Somasekhara 
Raja  v.  Subhadra  Maji  (4.)  In  Western  India,  Dattaka  Mimansa  is  a 
binding  authority  and  according  to  it  no  adoption  can  be  made  for 
the  husband  after  his  death  without  his  express  authority. 

The  Mayukha  Kaustubba  and  other  treatises  of  soecial  authority  in 
Bombay  introduced  the  theory  of  implied  authority,  on  the  ground  that  an 
adoption  by  a  widow  was  a  meritorious  act,  which,  unless  forbidden  by  the 
husband,  might  be  taken  to  have  been  sanctioned.  As  a  limitation  of  the 
theory  founded  on  the  character  of  adoption  as  a  meritorious  act,  they  held 
that  the  adoption  of  an  only  son  was  a  sinful  act  and  that  it  did  not  come 
within  the  rule  of  implied  authority.  It  followed  then  that  in  the  absence 
of  express  authority  from  the  husband,  a  widow  can  neither  give  nor  take 
an  only  son  in  adoption.  In  Southern  India,  however,  the  theory  of 
implied  authority  from  the  husband  to  adopt  has  not  been  recognized. 
There  must  be  either  the  express  permission  of  the  husband,  or  what  is 
equivalent  to  it  the  authority  of  his  sapindas  ;  otherwise  tbe  widow  is  not 
competent  to  adopt.  The  meritorious  character  of  an  adoption  as  a 
religious  act  was  not  accepted  as  the  basis  of  a.general  presumption  of  law 
and  the  limitation  suggested  in  connection  with  it  has  likewise  no  applica- 
tion in  this  Presidency.  We  must  hold  then  on  the  authority  of 
Dattaka  Chandrika,  and  Yajnavalkya  that  the  widow  is  competent  to  give 
whenever  the  husband  is  legally  competent  to  give  and  when  there  is  no 
express  prohibition  from  him.  The  result  is  that  this  appeal  must  fail, 
and  we  accordingly  dismiss  it  with  costs. 

[The  Memorandum  of  Objections  was  also  dismissed  with  costs,  their 
Lordships  having  ruled  that  the  Subordinate  Judge  was  right  in  holding 
that  appellant  No.  3  had  been  duly  adopted  as  alleged.] 


(1)  Stokes,  p.  415;  Mandlik,  p. 
(3)  12  B.H.C.R.  364. 


468.     (2)  Ed.  by  Kristnasawmy  Iyer,  pp.  139  140. 
(4)  6  B.  524. 
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[49]  APPELLATE  CIVIL— FULL  BENCH.  ..Aram  89. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice  Kernan,'         FULL 
Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt  and  BENCH. 

Mr.  Justice  Parker.  

11  M.  49 

MINAKSHI  AND  ANOTHER  (Defendants),  Appellants  v.  (F.B.)  = 

RAMAMADA  (Plaintiff's  Representative),  Respondent*  **  Ind-  Jar' 

[3rd  September,  1886  and  29bh  April,  1887.]  **9« 

BinduLaw — Adoption — DattakaMimansa,  Section  V,slokasl6-1Q—Dattaka  Chandrika, 
Section  II,  sloka  7 — Yajnavalkya,  Chapter  II,  verse  128 — Mitakshara,  Chapter  I, 
Section  XI,  paragraph  I — Smriti  Chandrika,  152. 

It  is  a  general  rule  of  Hindu  Law  that  there  can  be  no  valid  adoption  unless  a 
legal  marriage  is  possible  between  the  person  for  whom  the  adoption  is  made  and 
the  mother  of  the  boy  who  is  adopted,  in  her  maiden  state. 

P.P.,  15  M.L.J.  211;  F.,  32  B.  619  =  10  Bom.L.R.  948;  R.,  17    A.  294    (F.B.)  ;  22 
B.  973  ;  14  M.  459  (460)  ;   18  M.  397  (399)  ;  20  M.  283  (289).] 

SECOND  appeal  against  the  decree  of  J.  Hope,  District  Judge  of 
Chingleput,  in  Appeal  Suit  No.  98  of  1879,  reversing  the  decree  of  the 
District  Munsif  of  Trivellore,  in  Original  Suit  No.  677  of  1878. 

This  was  a  suit  to  set  aside  an  adoption. 

A  widow  acting  under  the  authority  of  her  deceased  husband  adopt- 
ed a  boy  with  whose  mother  he  could  not  have  contracted  a  legal 
marriage.  , 

Tbe  father  of  the  deceased  man  brought  this  suit  against  the  widow 
and  the  adoptive  son  to  have  the  adoption  set  aside  as  invalid,  on  the 
ground  of  affinity  batwean  the  natural  mother  and  the  adoptive  father. 
The  District  Munsif  dismissed  the  suit  on  the  ground  chat  the  adoption 
contravened  no  rule  of  Hindu  Law,  bub  his  decree  was  reversed  on  appeal 
by  the  District  Judge. 

The  defendants  preferred  this  second  appeal. 

Mr.  Shephard,  for  appellants. 

Bhashyam  Ayyangar,  for  respondent. 

The  second  appeal  came  on  for  hearing  before  (KERNAN  and  MuTTU- 
SAMI  AYYAR,  JJj,  who  made  the  following 

ORDER  : — Mr.  Shephard  maintains  that  there  has  been  a  mistrans- 
lation of  some  of  the  important  texts,  and  that  the  cases  in  this  Court 
adopting  the  general  rule,  viz.,  "  that  a  boy  cannot  be  legally  adopted 
whose  mother  the  adopter  could  not  have  married,"  [50]  is  not  only  not 
absolute  but  has  no  legal  foundation.  We  refer  the  decision  of  this 
appeal  to  a  Full  Bench. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court. 

The  Acting  Advocate-General  (Hon.  J.  H.  Spring  Branson),  Ananda- 
charlu  and  Ramasami  Ayyangar,  for  appellants. 

Bhashyam  Ayyangar  and  Subba  Ban,  for  respondent. 

JUDGMENT. 

The  suit,  which  is  the  subject  of  this  second  appeal,  was  brought  by 
one  Appa  Sastri  to  set;  aside  ao  adoption.  Appa  Sastri  had  two  sons  : 
Kachappa  Sastri  was  the  elder  and  Krishna  Sastri  was  the  youngei?.  On 

*  Second  Appeal  No.  267  of  1882. 
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1887  the  19th  September  1876,  Krishna  Saabri  died,  leaving  a  widow  named 
APRIL  29.  Minakshi  Ammal ;  and  Kaohappa  Sastri  died  in  June  1877,  leaving  a  minor 
son.  In  August  1877  Minakshi  Ammal  adopted  defendant  No.  2,  Chin- 
FrjLL  nappien.  Ttis  admitted  that  his  mother  was  a  sagofcra  of  Krishna  Sastri 
BENCH  an^  ^  'l9  found  by  the  Courts  below  that  Krishna  Sastri  authorized  his 
wife  to  adopt,  that  the  plaintiff  gave  his  sanction  to  the  adoption,  and  thafc 
11 II.  49  defendant  No.  2  was  accordingly  adopted  by  defendant  No.  i.  The 
(F.B.)=i  plaintiff's  case  was  that,  as  no  legal  marriage  was  possible  between 
11  Ind.  Jar.  Krishna  Sastri  and  the  mother  of  defendant  No.  2  in  her  maiden  state, 
**9-  the  adoption  was  invalid.  The  District  Munsif  held  that  the  Hindu 
Law  contains  no  such  prohibition  as  is  mentioned  above  and  upheld  the 
adoption  ;  but,  on  appeal,  the  District  Judge  set  aside  the  adoption  on  the 
ground  that  the  plaintiff's  contention  was  well  founded.  The  defendants 
preferred  this  second  appeal,  and  the  question  referred  to  the  Full  Bench  is 
whether  it  is  a  rule  of  Hindu  Law  that  there  can  be  no  valid  adoption 
unless  a  legal  marriage  is  possible  between  the  person  for  whom  the 
adoption  is  made  and  the  mother  of  the  boy  who  is  adopted,  in  her  maid- 
en state.  It  is  conceded  that  among  Brahmans  marriage  is  prohibited 
between  persons  of  the  same  gotram.  la  Caunaka's  texb  cited  in  Dattaka 
Mimansa,  section  V,  sloka  16  (1),  and  in  Dattaka Chandrika,  section  II,  sloka 
7  (2),  it  is  stated  that,  in  order  that  one  may  be  eligible  for  adoption,  one 
should  bear  "the  reflection  of  a  son."  This  phrase  was  interpreted  by  both 
commentators  to  denote  the  capability  to  have  been  begotten  by  the  adopt- 
er through  appointment  and  so  forth;  Dattaka  Mimansa,  section  V,  verse 
16,  and  Dattaka  Chandrika,  section  II,  sloka  8.  In[51]sloka  17,  the  author 
of  the  Dattaka  Mimana  observes  that  the  brother,  paternal  and  maternal 
uncles,  the  daughter's  son  and  the  sister's  son  are  excluded,  and  in  sloka 
18,  he  states  that  prohibited  connection  is  common  to  them  all,  and 
reiterates  the  proposition  that  prohibited  connection  exists  whenever  there 
is  unfitness  to  be  begotten  by  the  individual  himself  by  appointment.  In 
the  next  paragraph  he  says  that  when  the  mutual  relation  between  a  bride 
and  a  bridegroom  bears  analogy  to  that  of  father  or  mother,  such  marriage 
is  a  prohibited  connection  ;  and  in  support  of  that  proposition,  he  cites  a 
passage  from  Grihyaparisishta  describing  prohibited  connection  in  the 
case  of  marriage.  That  passage  is  as  follows : — "  The  mutual  relation 
between  a  couple  being  analogous  to  the  one  being  the  father  or  mother 
of  the  other,  connection  is  forbidden ;  as  for  instance,  the  daughter  of  the 
wife's  sister  and  the  sister  of  the  paternal  uncle's  wife.  "  In  sloka  20,  the 
"  commentator  states  that,  "  in  the  same  manner  as  in  the  above  text  of 
"  the  Grihyaparisishta  prohibited  connection  is  excepted  in  the  case  of 
"  marriage,  so  in  the  case  in  question  (one  who,  if  begotten  by  the  adopter, 
"  would  have  been  the  son  of)  a  prohibited  connection  musr,  be  excepted, 
'*  in  other  words,  such  person  is  to  be  adooted  as  with  the  mother  of 
"  whom  the  adopter  might  have  carnal  knowledge."  The  Sanskrit  words 
which  are  rendered  carnal  knowledge  are  "  Patiyogam.  " 

The  contention  in  support  of  this  second  appeal  is  that  these  words 
are  not  correctly  translated  and  that  the  original  Smriti  contains  no  allu- 
sion to  the  possibility  of  a  legal  marriage  or  to  fitness  to  be  begotten 
through  appointment. 

There  is  a  learned  criticism  on  this  point  in  Mandlik's  translation  of 
Yajnavalkya,  pages  478-486  ;  and  the  arguments  adduced  by  the  appel- 
lants' pleader  were  similar  to  those  to  be  found  in  that  book.  The  first 

(1)  Stokes'  HindusLaw  Books,  p.  590.  (2)  16,,  p.  638. 
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contention  is  that  the  interpretation  placed  by  the  commentators  on  the        1887 
original  Smritis  is  not  warranted.     The  words  in  those  Smritis  are  "  Putra    APRm  29. 

Sadrisa"  and  "Putra   Chayavaham,"  and  their  literal  meaning  is  that  the        

child  taken  in  adoption  should  be  one  that  is  like  a  son  born,  or  that  is  the       FULL 
reflection  of  such  son.  The  authors  of  those  Smritis,  Gaunaka  and  Manu,     BENCH. 

did  not  explain  in  what  respect  there  should  be  a  likeness  or  resemblance,        

and  the  commentators  supplied  the  omission  by  analogy.  In  doing  so,  they    11  M.  19 
took  as  a  guide  the  ancient  Hindu  Law  which  regulated  "niyoga"    or  ttje      (P.B.)  = 
practice  of  begetting  a  child  [52]  by  appointment,  and  considered  that  the  11  Ind.  Jar. 
likeness  or  resemblance  consisted  in  "fitness  to  be  begotten  by  self  through        M9. 
niyoga."  There  is  this  justification  for  the  analogy,  viz.,  that  the  object  in 
permitting  niyoga  to  the  extent  to  which  it  was  recognized  by  the  ancient 
law,  was  to  provide  a  substitute  for  the  son    of  the  body  and   thereby   to 
prevent  the  extinction  of  that  spiritual  benefit  which  was  believed  to  arise 
from  the  performance  by  a  son  of  funeral  and  annual  obsequies.     It  cannot 
be  denied  that  niyoga,  howmuchsoever  it  was  censured  by  Manu  and  others, 
prevailed  in  former  times  and  was  recognized  by    ancient    Hindu  Law    as 
a  cause  of  filiation,  though  it  was  considerably  restricted.     Of  the  twelve 
descriptions    of  sons,  Kshetraja  was  one  and  such    a  son  ranked  in    the 
ancient    law    above   the   given    son.     See    Mitakshara,    chaps.    I,     XI, 
paragraph  (l)  and  Smriti  Chandrika,  chap.  X,  section  4  (2). 

The  suggestion  made  by  the  appellants' pleader  that  we  should  now 
see  whether  the  commentator's  interpretation  by  analogy  was  justifiable 
cannot  be  adopted.  It  should  be  remembered  that  in  several  instances 
the  commentaries  themselves  have  become  new  law-sources,  owing  to  the 
adoption  of  the  opinion  expressed  therein  by  the  people  as  part  of  the  cus- 
tomary law.  It  is  not  possible  to  say  beforehand,  except  by  reference  to 
actual  usage,  whether  the  opinion  of  the  commentator  on  any  particular 
point  is  part  of  the  Hindu  Law  as  received  by  the  people  ;  and  the  only 
course  open  to  Courts  of  Justice  is,  as  pointed  out  by  Muttusami  Ayyar,  J.,in 
the  Sivaganga  case — Muttu  Vaduganadha  Tevar  v.  Dora  Singha  Tevar  (3) 
to  take  the  commentaries  which  are  accapted  generally  as  authoritative 
as  containing  the  law  applicable  to  the  parties,  unless  they  show  by  clear 
evidence  that  in  some  special  matter  the  usage  of  the  people  is  not  in 
accord  with  them. 

Another  argument  is  that  in  Dattaka  Mimansa,  section  II,  sloka  20, 
there  is  mistranslation.  Though  the  correct  translation  is  as  suggested  by 
Mandlik,  and  though  the  Sanskrit  word?  in  the  original  mean  no  doubt 
"with  the  mother  with  whom  niyoga  is  "possible"  instead  of  "with  the 
mother  of  whom  the  adopter  might  have  had  carnal  knowledge,"  we  do  not 
consider  that  the  rule  as  laid  down  by  Sutherland  (4)  has  led  to  any  sub- 
stantial error.  According  to  the  commentaries,  the  rule  is  that  niyoga  must  be 
[53]  possible  between  the  adoptive  father  aad  the  mother  of  the  child 
taken  in  adoption ;  but  according  to  the  inference  drawn  by  Sutherland, 
it  is  equivalent  to  saying  that  legal  marriage  must  be  possible.  Prohibited 
connection  in  the  casa  of  marriage  has  reference  to  the  relationship  in  which 
the  couple  between  whom  marriage  is  proposed  stand  irrespective  of 
marriage  and  when  the  girl  selected  for  marriage  13  a  maiden.  But  prohi- 
bited connection  in  the  case  of  niyoga  has  reference  to  the  relationship 
between  a  married  woman  and  the  person  who  is  appointed  to  beget  a 
child  upon  her.  In  comparing  the  law  of  prohibited  connection  in  the 

(1)  Stokes'  Hindu  Law  Books,  p.  410, 

(2)  Edition  by  Kristnasawmy  Iyer,  pp.  139-140. 

(3)  3  M.  290  (339).  (4)  Sutherland's  Liw  of  Adoption,  p.  223  (Synopsis). 
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1887       one  case  with  that  in  the  other,  it  is  necessary  to  bear  in  mind  the  theory 

APRIL  29.    that  by  marriage  a  woman  passes  into  her  husband's  family,  or,  as  the 

writers  on  Hindu  Law  say,  her  gotram  becomes  that  of  her  husband.     It 

FULL       should   also  be  remembered  that  the  rules  of  prohibited  connection  had  a 

BENCH,     common  object  in  both  cases,  viz.,  the  prevention  of  incest. 

In  the  case  of  marriage  there  are  three  prohibitions,  viz. — 

(i)  The  couple  between  whom  marriage  is  proposed  should  not 

be  sapindas  ; 
*   **'  (ii)  They  should  not  be  sagotras  ;  and 

(iii)  There    should  be    no  Viruddha  Sambandha     or  contrary 

relationship,  that  is,  such  relationship  as  would  render  sexual 

connection  between  them  incestuous. 

This  contrary  relationship  is  denned  as  consisting  in  the  couple  being 
so  related  to  each  other  that  by  analogy  the  one  is  the  father  or  the 
mother  of  the  other,  as  for  instance,  the  daughter  of  the  wife's  sister  and 
the  sister  of  the  paternal  uncle's  wife.  Now  the  rules  as  to  the  person 
eligible  for  appointment  to  beget  a  child  are  to  the  following  effect : — 
According  to  Manu,  chap.  IX,  verse  59  (l),  a  brother  or  a  sapinda  relation 
can  alone  be  appointed.  The  brother  or  sapinda  mentioned,is  the  brother 
or  sapinda  of  the  woman's  husband  who  by  reason  of  marriage  is  in  law 
her  own  brother  or  sapinda.  As  a  sapinda  his  gotram  must  ba  the  same 
as  that  of  her  husband,  and  as  the  marriage  between  her  and  her 
husband  must  be  taken  to  have  been  in  accordance  with  the  law 
as  to  prohibited  relationship,  sbe  could  not  have  been  in  her  maiden 
state  a  sapinda  of  the  person  declared  eligible  for  appointment. 
There  is,  therefore,  no  conflict  between  the  law  of  marriage  and 
[54]  the  rule  prescribed  by  Manu  as  to  niyoga.  Yajnavalkya  declares 
in  chap.  II,  verse  128  (2),  that  a  sapinda  or  sagotra  or  some  other  person 
may  be  appointed  to  beget  issue.  In  Mitakshara,  chap.  1,  sec.  XI,  verse 
1  (3),  the  son  of  the  wife  is  defined  to  be  one  begotten  on  a  wife  by  a  kins- 
man of  her  husband  or  some  other  relative.  In  Dattaka  Mimansa,  sec.  V, 
verse  16  (4),  the  commentator  says  theperson  appointed  may  be  a  brother, 
a  near  or  distant  kinsman  and  so  forth,  and,  as  a  justification  for  introducing 
the  words  "  so  forth,"  he  observes  as  follows  : — "  Nor  is  such  appointment 
of  one  unconnected  impossible,  for  the  invitation  of  such  may  take  place 
under  this  text."  "  For  the  sake  of  seed,  let  some  Brahmana  be  invited  by 
wealth."  As  to  the  sapinda  or  sagotra  of  herhusband,  he  could  nothave  been 
her  sapinda  or  sagotra  when  she  was  a  maiden,  as  already  explained.  As  to 
some  other  person,  the  proper  construction  is,  some  person  like  the  others 
previously  specified,  in  the  sense  that  sexual  intercourse  with  him  would 
not  be  incestuous  under  the  marriage  law.  Thus,  there  is  no  conflict 
between  the  law  of  appointment  as  to  the  person  eligible  for  appointment 
and  the  law  of  marriage  as  to  the  person  eligible  for  marriage.  The  object 
in  both  was  that  the  sexual  intercourse  authorized  by  law  should  not  be 
incestuous,  and  the  religious  foundation  for  the  rule  is  that  the  offspring 
of  incest  is  outcaste  and  not  competent  to  offer  funeral  or  annual  oblations 
with  efficacy.  The  point  in  the  analogy  consists  in  securing  a  son  'com- 
petent to  perform  those  oblations  and  the  analogy  holds  good  whether  it 
is  considered  in  connection  with  the  law  of  appointment  or  the  law  'of 
marriage.  Marriage,  nfyoga  and  adoption  were  alike  ordained  from  a 

(1)  Institutes  of  Manu  by  Jones,  Ed.  4,  p.  238. 

(2)  Mandlik,  pp.  218,  219.  (3)  Stckes'  Hindu  Law  Books,  p.  410. 
(4)16.,  p.  590. 
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religious  point  of  view  by  ancient  writers  on  Hindu  Law  for   the  produc-       1887 
tion  of  a  son  competent  to  offer  annual  and  funeral  oblations  with  efficacy,     APBIL  29. 
and  Sutherland  referred  to  the  law  of  marriage  as  to  what  is   and  is  not 
incestuous  connection,  probably  because  it  is  the  law  now  in  force  ;  whilst       FULL 
the  commentators  referred  to  the  law  of  appointment  and  explained  it  by    BENCH. 

reference  to  the  law  of  marriage  because  the  object  common  to  marriage 

and  niyoga  was  alike  to  prevent  incest.  It  does  not  seem  to  us  that  in  **  M>  * 
substance  there  is  any  error  whether  the  rule  of  prohibited  connection  which 
is  taken  as  a  guide  is  taken  from  the  one  or  other,  provided  special  cases  of  *  ndt  Jur< 
[55]  deviation  from  the  rule  referable  to  other  ancient  practices  are  ™9' 
recognized  as  exceptions  to  the  general  rule  when  they  are  proved  by 
usage.  As  to  the  argument  that  the  expression  "  Viruddha  Sambandba" 
or  contrary  relationship  or  prohibited  connection  is  applied  by  writers  on 
Hindu  marriage  to  relationship  other  than  sapinda  or  sagotra  relationship, 
— it  is  perfectly  true ;  but  it  does  not  follow  that  sapinda  and  sagotra 
relationship  does  not  render  the  connection  equally  incestuous.  It  would 
be  monstrous  to  say,  and  there  is  no  authority  for  the  statement,  that  a 
brother  might  be  appointed  to  beget  a  child  upon  his  sister  for  her  hus- 
band ;  and  marriage  is  prohibited  among  Brahmans  in  Southern  India 
between  a  girl  and  a  boy  who  are  of  the  same  gotra,  because  they  stand 
to  one  another  in  the  relation  of  brother  and  sister  as  being  descended 
from  the  same  paternal  ancestor. 

Another  objection  is  that,  according  to  this  rule,  the  adoption  of  a 
daughter's  son,  of  a  sister's  son,  and  of  a  brother  is  not  permitted,  whilst 
according  to  usage  it  is  permitted.  In  the  case  of  the  two  former,  the 
special  usage  is  referable  to  the  ancient  law  of  Putrika  Putra ;  and  in  the 
case  of  a  brother,  if  a  special  usage  is  proved,  it  may  be  referable  to  the 
ancient  practice  of  regarding  the  eldest  brother  as  a  father.  On  this  point, 
however,  we  do  not  consider  it  necessary  to  express  any  opinion  in  the 
absence  of  evidence  as  to  usage.  But  these  special  cases  do  not  seem  to 
us  to  negative  the  applicability  of  the  rule  under  consideration  as  a  general 
rule.  The  case  before  us  is  not  one  referable  to  any  authorized  ancient 
practice  or  text  ;  nor  was  there  any  plea  or  evidence  of  a  special  usage. 
We  are  therefore  of  opinion  that  this  second  appeal  cannot  be  supported 
and  that  it  must  be  dismissed  with  costs. 


11  M.  56. 

[56]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


EATHNASAMI  AND  OTHERS  (Defendants),  Appellants  v.  SUBRAMANYA 
(Plaintiff),  Respondent*      [20th  January  and  llth  July,  1887.] 

Transfer  of  Property  Act— Act  IV  of  1882,  Sections  130, 135, 1^6.  137 —Limitation  Act — 
Act  XV  o/1877,  Scliedule,  II,  Article  116— Apportionment, 

A  sued  as  assignee  of  a  registered  bond  (payable  in  3872)  hypothecating  land 
in  the  mofussil. 

B,  A's  assignor,  was  a  vakil  practising  in  the  High  Court.  B  had  obtained  an 
assignment  of  the  obligee's  interest  in  the  bond  sued  on  and  also  another  bond 
for  Ks.  3,000  between  the  same  parties,  after  the  1st  July  1882  for  Bs.  4,500.  B 
had  previously  purchased  the  two  bonds  at  a  sale  in  execution  of  the  decree  of  a 

*  Appeal  No.  37  of  1886. 
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Mofussil  Court  for  Ra.  5  each.  A's  assignment  from  B  purported  to  be  made  to 
A  in  payment  of  certain  debts  owed  to  him  by  B.  No  interest  has  been  paid  on 
the  bond  and  no  tender  had  been  made  to  the  plaintiff. 

Held, — That  the  creditor's  personal  remedy  was  passed  by  Article  116  (I); 
and  on  the  evidence,  that  therewas  no  consideration  for  the  bond  sued  on  or  that 
it  had  failed. 

Per  cur, — The  true  construction  of  Section  136  of  the  Transfer  of  Property 
Act  appears  to  us  to  be  that  t be  officers  mentioned  in  it  habitually  exercising  their 
functions  in  a  particular  Court  are  precluded  from  buying  any  actionable  claim 

cognizable  by  that  Court We  are  referred  to  no  evidence  on  the  record  as 

showing  that  B  practised  as  a  pleader  regularly  in  the  Subordinate  Court  at 
Negapatam,  and  we  must  therefore  overrule  the  contention  that  the  assignment 
to  him  is  inoperative  altogether.  There  is,  however,  no  doubt  that  the  assign- 
ments to  him  and  by  him  are  governed  by  Section  135,  and  that  under  Section 
137  the  person  to  whom  a  debt  is  transferred  takes  it  subject  to  the  liabilities  to 
which  the  transfer  was  subject  at  the  date  of  the  transfer. 

Upon  the  facts  of  the  case  B  was  clearly  not  entitled  to  recover  more  than 
Rs.  4,500,  whatever  might  be  due  on  the  document  (21.  As  he  was  the  purchaser  of 
an  actionable  claim,  Section  135  of  the  Transfer  of  Property  Act  applied  to  him, 
and  he  could  not  recover  more  than  the  price  he  paid  and  the  interest  due  thereon. 

There  is  no  foundation  for  the  suggestion  that  where  two  actionable  bonds  are 
brought  together  for  Rs.  4,500  and  only  Rs.  950  are  recovered  upon  one  of  them 
the  assignee  is  precluded  from  recovering  the  difference,  but  that  he  must  sub- 
mit to  a  loss  arising  from  an  apportionment. 

[R.,  16  A.  315  (317)  (F.B.);    18  A.  265    (267)  (P.B.);  21  C.  568  (582)  (F.B  ) ;  13  M.  225 
(234)  (F.B,);  19  M.  100  (103);  26  M.  686  (714)  (F.B .);  7  O,C.  108  (11H.] 

APPEAL  against  the  decree  of  T.  Ganapati  Ayyar,  Subordinate  Judge 
of  Kumbakonam,  in  Original  Suit  No.  35  of  1884. 

[57J  This  was  a  suit  by  the  assignee  of  a  registered  hypothecation 
bond  for  Es.  7,250  (filed  as  exhibit  A),  dated  22nd  April  1871,  and  payable 
on  30th  June  1872.  The  land  hypothecated  belonged  to  the  defendants 
and  was  situated  in  the  mofussil. 

The  obligee  of  exhibit  A  assigned  it  under  exhibit  B,  dated  22nd 
November  1871,  to  Namaswaya  Mudali,  who,  in  turn,  assigned  it  together 
with  another  bond  under  exhibit  C,  dated  8th  July  1882,  for  Es.  4,500  to 
Arunachala  Chetti,  benamee  for  Dorasami  Ayyar,  a  vakil  practising  in  the 
High  Court.  Arunachala  Chetti  and  Dorasami  Ayyar  assigned  it  again 
together  with  other  bonds  to  the  plaintiff  under  exhibit  D,  dated  22od 
July  1884,  the  transfer  being  professedly  made  in  discharge  of  previous 
debts  owing  by  Dorasami  Ayyar  to  the  assignee.  The  original  deeds 
were  not  handed  over  on  these  assignments,  and  before  the  date  of  exhibit 
C,  Dorasami  Ayyar  had  purchased  exhibit  A,  together  with  another  bond 
for  the  sum  of  Es.  3,000  made  between  the  same  parties  as  exhibit  A, 
and  mentioned  in  it  as  still  outstanding,  at  a  Court  sale  held  in  execution 
of  a  decree.  The  purchase  money  paid  by  Dorasami  Ayyar  was  Es.  5  for 
each  bond.  On  the  bond  for  Es.  3,000  Dorasami  Ayyar  recovered  in 
1880,  as  a  compromise,  the  sum  of  Es.  950.  No  interest  had  been 
paid  on  the  bond  A  and  no  tender  had  been  made  to  the  plaintiff 
before  action. 

The  Subordinate  Judge  passed  a  decree  in  favour  of  the  plaintiff 
for  the  full  amount  sued  for,  declaring  the  defendants  personally 
liable. 

Defendants  Nos.  2,  3,  and  4  preferred  this  appeal. 

Bhashyam  Ayyangar  and  Desikacharyar,  for  appellants. 

Mr.  K.  Brown  and  Rama  Bau,  for  respondent. 

(1)  See  also  Seshayya  v.  Annamma,  10  M.  100  (Reporter's  note). 

(2)  See  Subbammalv.  Venkatrama,  10  M.  289  (Reporter's  note). 

40 


RATHNASAMI  V.   SUBBAMANYA 


11  Mad.  59 


The   following  cases    were  among  those    cited   in    the    argument : 

Bajanikanth  Nag  Rai  Chowdhuri  v.  Hari  Mohan  Guha  (l),  Modun 
MohunDut  v.  Futtarunnissa  (2),  Grish  Chandra  v.  Kashisauri  Debi  (3). 

The  rest  of  the  arguments  adduced  on  this  appeal  appear  sufficiently 
for  the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS, 
>C.  J.,  and  MUTTUSAMI  AYYAE,  J.) 

JUDGMENT. 

One  Aiyavu  Nayak,  deceased,  his  nephew,  defendant  No.  1, 
and  his  grand  nephew,  defendant  No.  2,  formed  [58]  together  a  joint 
Hindu  family  which  owned  in  1871,  among  other  property,  some  12 
velies  of  land  in  the  village  of  Keelaperambur  situated  in  the  district 
of  Tanjore.  The  decree  which  is  the  subject  of  this  appeal  purports  to 
.enforce  a  hypothecation  bond  (Exhibit  A)  which  Aiyavu  Nayak,  the 
defendant  No.  1,  and  the  mother  and  guardian  of  defendant  No.  2 
executed  in  favour  of  one  Velayuda  Udayan  for  Es.  7,250  on  the  22nd  April 
1871.  That  bond  secured  the  debt  on  the  land  mentioned  above  and 
provided  for  its  re-paymenb  before  the  30th  June  1872  with  interest  at  9  per 
.cent.?per  annum.  The  consideration,  as  recited  in  the  document,  consist- 
,ed  of  three  distinct  items,  viz.,  Es.  2,000  and  Es.  752i,  principal  and 
interest  due  on  a  prior  hypothecation  bond  (Exhibit  Al),  which  was  exe- 
cuted by  Aiyavu  Nayak  in  favour  of  the  obligee  on  the  25th  September  1867, 
and  Es.  4,497i  received  for  the  purposes  of  paying  off  a  debt  owing  to  the 
Branch  Bank  of  Madras  at  Negapatam,  and  discharging  the  assessment 
due  to  Government  by  the  joint  family. 

In  the  bond  (Exhibit  A)  which  is  the  subject  of  the  present  litigation, 
allusion  is  made  to  another  hypothecation  bond  for  Es.  3,000  which  was 
executed  on  the  10th  December  1865  in  regard  to  some  six  velies  of  land 
belonging  to  Aiyavu  Nayak's  family  in  the  village  of  Velanpudncoody, 
still  as  outstanding.  Document  A  was  transferred  first  by  the  obligee  to 
one  Namaswaya  Mudali  on  the  23rd  November  1871,  again  by  Namaswaya 
to  one  Arunachala  Chefcti,  benamee  for  Dorasami  Ayyar,  on  the  8th 
July  1882,  and  lastly  by  Arunachala  aud  Dorasami  to  the  respondent 
—the  plaintiff— on  the  22nd  June  1884  by  Exhibits  B,  C,  and  D.  The 
property  under  hypothecation  is  partly  in  the  possession  of  the  second 
defendant  or  first  appellant  who  obtained  a  decree  for  a  third  share  of  the 
property  belonging  to  his  family  in  the  partition  suit  No.  153  of  1876  on 
the  file  of  the  Sub-Court,  and  partly  in  the  possession  of  defendants  Nos.  3 
to  5,  who  claim  to  have  purchased  the  hypothecated  land  on  the  9th 
December  1874.  The  respondent  brought  the  present  suit  to  recover 
Es.  17,151,  being  principal  and  interest  said  to  be  due  to  him  as  the 
last  assignee  of  the  hypothecation  bond  (Exhibit  A.)  His  case  was  that 
the  several  transactions  evidenced  by  Exhibits  A  to  D  were  real  and  binding 
•on  the  defendants, and  the  Subordinate  Judge  decreed  the  claim, disallowing, 
however,  so  much  of  the  interest  as  exceeded  the  principal.  By  his  decree 
he  made  defendants  Nos.  [59]  1  and  2,  and  all  their  property  responsible 
for  the  claim,  and  directed  the  sale  of  the  12  velies  of  land  under  hypothe- 
cation in  default  of  payment ;  and  defendants  Nos.  2,  3,  and  5  have  pre- 
ferred this  appeal.  The  objections  urged  in  its  support  are  (1)  that  there 
was  no  consideration  for  Exhibit  A,  or  that  there  was  a  failure  of  consi- 
deration, if  any  ;  (2)  that  the  document  is  not  binding  on  the  first  appel- 
lant who  was  a  minor  in  1871 ;  (3)  that  the  claim  to  a  personal  decree  is 
Jaarred  by  limitation  ;(4)  that  Exhibits  B  to  D  were  merely  speculative, and 
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the  consideration  alleged  for  them  was  either  nominal  or  fictitious ; 
and  (5)  that  the  claim  is  invalid  under  Act  IV  of  1882,  or  at  all  events  in 
respect  of  more  than  the  pi'oportionate  amount  paid  by  the  respondent's 
assignor  with  reference  to  the  two  hypothecation  bonds  which  formed  the 
subject  of  the  assignment  (Exhibit  C)  in  bis  favour. 

As  to  the  preliminary  objection,  that  the  claim  to  recover  the  debt 
otherwise  than  by  the  sale  of  tbe  property  under  hypothecation  is  barred 
by  limitation,  we  are  of  opinion  that  it  must  prevail.  The  bond  A  was 
payable  on  or  before  the  30bh  June  1872,  and  the  present  suit  was  brought 
in  June  1884,  a  few  days  before  the  expiration  of  12  years,  whilst  tbe 
statutory  period  prescribed  by  Article  116  of  the  second  schedule  of  the 
Limitation  Act  for  a  suit  to  recover  the  debt  due  on  a  registered  bond  like 
A  is  six  years.  Article  132  applies  only  to  the  remedy  against;  the  hypo- 
thecated property.  So  it  was  held  by  the  Privy  Council  with  reference 
to  tbe  corresponding  article  in  the  second  schedule  of  Act  IX  of  1871  in 
Ramdin  v.  Kalka  Pershad  (l).  The  words  used  in  that  Act  are,  "  For 
money  charged  upon  immoveable  property,"  whilst  the  words  used  in 
Article  132  of  Act  XV  of  1877  are  "  To  enforce  payment  of  money  charged 
upon  immoveable  property,"and  the  language  employed  in  both  appears  to 
refer  to  suibs  in  which  the  plaintiff  seeks  to  enforce  the  charge.  The  case 
of  Pestonji  Bezonji  v.  Abdool  Rahiman  Bin  Shaik  Budoo  (2)  decided  that 
Article  ]  32  in  AcfcXV  of  1877  applied  only  to  the  remedy  against  immove- 
able property  and  not  to  every  remedy  which  the  instrument  carried  with 
it.  It  is  no  doubt  provided  by  Secbion  43,  Act  X  of  1877,  that  a  person 
entitled  to  more  than  one  remedy  in  respect  of  the  same  causa  of  action 
may  sue  for  all  or  any  of  tbe  remedies,  that  if  he  omits  (except  with  the 
leave  of  the  [60]  Court  obtained  before  the  first  hearing)  to  sue  for  any  of 
such  remedies,  he  shall  not  afterwards  sue  for  the  remedy  so  omitted,  and 
that  for  the  purposes  of  that  section,  an  obligation  and  a  collateral 
security  for  its  performance  shall  be  deemed  to  constitute  but  one  cause 
of  action.  But  it  does  not  necessarily  follow  from  this  that  the  same 
period  of  limitation  was  intended  to  be  prescribed  for  the  enforcement 
of  both  remedies,  and  the  intention  was  to  prevent  several  suits  for  several 
remedies  unless  there  was  some  special  cause  in  which  case  liberty  was 
reserved  for  the  party  concerned  to  obtain  leave  of  the  Court  to  institute 
different  suits.  The  decree  appealed  against  cannot  then  be  supported  so 
far  as  it  makes  the  first  and  second  defendants  and  their  general  property 
liable  for  the  claim. 

The  next  objection  taken  in  appeal  is  that  assuming  that  there  was 
consideration  to  support  documents  A  to  D,  the  claim  is  bad  in  whole  or 
in  part  under  Act  IV  of  1882.  This  Act  came  into  force  on  the  1st  July 
1882  and  it  cannot  apply  either  to  the  assignment  B,  which  is  dated 
November  1871,  or  to  the  purchase  by  Dorasami, the  respondent's  assignor, 
of  the  hypothecation  bond  A  for  Es.  5  at  the  Court  sale  held  in  execu- 
tion of  the  decree  in  Original  Suit  No.  15  of  1873,  on  the  2nd  March  1878. 
It  is  then  argued  that  the  assignment  (Exhibit  C),  dated  the  8th  July  1882, 
was  made  for  the  benefit  of  Dorasami,  though  ostensibly  in  the  name  of 
Arunachala,  and  that  as  Dorasami  was  a  vakil  of  the  High  Court,  the 
assignment  of  an  actionable  claim  in  his  favor  was  contrary  to  the 
provisions  of  Section  136  of  Act  IV  of  1882.  That  section  provides  ithat 
"no  Judge,  Pleader,  Mukhtar,  Clerk,  Bailiff  or  other  officer  connected  with 
Courbs  of  Justice  can  buy  any  actionable  claim  falling  under  the  jurisdiction 
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of  the  Court  in  which  he  exercises  his  functions."  An  actionable 
claim  is  defined  by  Section  130  to  be  "  a  claim  which  the  Civil  Courts 
recognize  as  affording  grounds  for  relief  whether  a  suit  for  its  enforcement 
is  or  is  not  actually  pending  or  likely  to  become  necessary."  The  Subor- 
dinate Judge  confines  this  prohibition  to  cases  where  bonds  which  are 
actionable  are  attached  and  sold  in  execution  of  decrees  of  Courts  of 
Justice,  but  we  do  not  consider  that  such  is  the  proper  scope  of  the 
section.  The  words  "  falling  under  the  jurisdiction  of  the  Court"  do  not 
mean  "in  execution  of  decrees."  Nor  is  there  anything  in  Section  136  to 
suggest  that  the  sale  contemplated  by  it  is  only  a  Court  sale.  It  is  urged  by 
the  appel-[6l]  lants'  pleader  that  a  vakil  of  the  High  Court  is  entitled  to 
practise  as  well  in  every  Subordinate  Court  as  in  the  High  Court,  and  that 
he  is  not  at  liberty  to  buy  an  actionable  claim  anywhere  in  this  Presidency. 
But  we  are  unable  to  accept  this  suggestion  either,  for  it  goes  beyond  the 
words  "the  Court  in  which  he  exercises  his  functions."  The  true  con- 
struction appears  to  us  to  be  that  the  officers  mentioned  in  Section  136 
habitually  exercising  their  functions  in  a  particular  Court  are  precluded 
from  buying  any  actionable  claim  cognizable  by  that  Court.  The  intention 
was  probably  not  to  place  them  in  a  position  in  which  they  may  be 
tempted  to  use  the  influence  or  the  information  which  they  may  acquire 
by  virtue  of  their  possible  connection  with  the  transaction  of  business  in 
the  Court,  to  the  prejudice  of  persons  who  might  have'  to  resort  to  it  for 
the  adjudication  of  actionable  claims.  We  are  referred  to  no  evidence 
on  the  record  as  showing  that  Dorasami  Ayyar  practised  as  a  pleader  regu- 
larly in  the  Subordinate  Court  at  Negapatam,  and  we  must  therefore  over- 
rule the  contention  that  assignment  C  is  inoperative  altogether.  There  is, 
however,  no  doubt  that  the  assignments  C  and  D  are  governed  by 
Section  135,  and  thab  under  Section  137  the  person  to  whom  a  debt  is 
transferred  takes  it  subject  to  the  liabilities  to  which  the  transferor  was 
subject  at  the  date  of  the  transfer.  Assuming  that  the  hypothecation  A 
is  a  valid  transaction  as  against  the  appellants,  the  subsequent  partition 
and  purchase  on  which  the  appellants  rely  must  be  taken  to  have  been 
made  subject  to  it.  On  the  22nd  March  1878  Dorasami  bought  the 
hypothecation  bond  A  and  the  hypothecation  bond  for  Es.  3,000,  of  the 
10th  December  1865,  for  Es.  5  each  at  the  Court  sale  held  in  execution  of 
the  decree  in  Original  Suit  No.  15  of  1873  on  the  file  of  the  Subordinate 
Court.  This  is  proved  by  the  sale  account  (Exhibit  V)  the  list  of  attach- 
ment (Exhibit  VI),  and  Dorasami  Ayyar's  receipt  (Exhibit  X),  which  was 
admitted  in  evidence  on  appeal.  This  being  so,  it  must  be  taken  that,  by 
the  Court  sale,  the  right  to  recover  the  entire  amount  due  to  the  judgment- 
debtor,  Velayuda  Udayan,  under  those  documents  passed  to  Dorasami 
Ayyar,  although  he  paid  no  more  than  Es.  10  for  them.  But  it  is  shown 
by  the  assignment  B  that  the  two  documents  purchased  by  Dorasami  were 
included  in  the  four  bonds  assigned  by  the  judgment-debtor  Velayuda 
Udayan  to  Namaswaya  alias  Chokku  Mudali  of  Peralam  in  November  1871. 
This  prior  assignment  placed  Dorasami  in  this  [62]  predicament,  viz., 
unless  he  showed  that  the  prior  assignment  was  a  colorable  transaction,  or 
obtained  its  transfer,  his  purchase  for  Es.  10  at  the  Court  sale  was  ineffec- 
tual. He  ventured,  however,  to  institute  Original  Suit  No.  125  of  1880 
against  defendants  Nos.  1  and  2,  and  Aiyavu  Nayak  and  three  others  to 
recover  from  them  and  by  the  sale  of  the  hypothecated  property  Es.  7,050, 
which  he  said  was  due  upon  the  hypothecation  bond  forEs.  3,000  of  the  10th 
December  1865.  But  whilst  that  suit  was  pending,  he  entered  into  a  com- 
promise with  the  defendants  therein  and  accepted  from  them  Es.  950  in  full 
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satisfaction  of  hia  claim.  Thus  Dorasami's  speculation  in  regard  to  the  hy- 
pothecation bond  of  Dacember  1865  was  successful  to  this  extent,  viz.,  that 
he  recovered  Rs.  950  upon  a  bond  for  which  he  had  piid  Rs.  5  as  its  price. 
However,  in  July  1882,  he  succeeded  in  obtaining  from  Namaswaya  an  as- 
signment of  the  two  bonds  purchased  at  the  Cours  sale,  for,  as  it  alleged. 
Rs.  4,500,  whilst  the  amount  due  upon  them  was  over  Rs.  16,000.  He 
took  the  transfer  C  not  in  his  own  name,  but  in  the  name  of  Arunachala, 
a  Nattukotai  merchant  or  money-lender  with  whom,  it  would  seem, 
Dorasami  had  dealings.  It  is  not  clear  why  Dorasami  did  not  take  the 
assignment  in  his  own  name,  but  it  was  probably  because  of  his  having 
instituted  Original  Suit  No.  125  of  1880  and  accepted  Rs.  950  in  satis- 
faction of  his  claim  under  one  of  those  documents.  By  the  desire  of 
Dorasami,  Viaravan  Chetty,  the  principal  of  Arunachala,  instituted  Original 
Suit  No.  31  of  1883  in  the  Subordinate  Court  at  Negapatam,  the  bond 
sued  upon  being  again  the  hypothecation  bond  of  r.he  10th  Dacember  1865, 
and  the  amount  claimed  therein  being  Rs.  5,000 ;  but  the  Subordinate 
Judge  of  Negapatam  dismissed  the  claim.  It  would  appear  that  the 
original  bond  was  not  forthcoming  at  the  trial  of  that  suit  and  that 
Namaswaya  banded  to  Dorasami  only  a  registered  copy.  Dorasami's 
connection  with  the  assignment  C,  his  agreement  with  Arunachala  that  if 
the  suit  failed,  Dorasami  was  to  pay  him  back  Rs.  4,500  advanced  for  C, 
and  if  the  suic  succeeded,  the  latter  was  to  pay  the  excess  to  the  former, 
the  institution  by  Dorasami  and  the  result  of  Original  Suit  No.  125  of 
1880,  and  the  suspicious  character  of  the  evidence  produced  at  the  trial 
to  prove  the  loss  of  the  original  bond  were  referred  to  by  the  Subor- 
dinate Judge  in  support  of  his  decision.  Thus  Dorasami's  scheme  of 
improving  his  position  as  purchaser  by  the  assignment  C  failed  and  ended 
[63]  in  a  loss  so  far  as  it  related  to  the  documenc  of  the  10th  December 
1865.  It  is  to  be  observed,,  however,  that  Dorasami  purchased  also  docu- 
ment A  for  Rs.  5  and  got  it  included  in  the  two  documents,  of  which  the 
assignment  C  was  taken  for  Rs.  4,500  in  the  name  of  Arunachala.  After 
tbe  dismissal  of  Original  Suit  No.  31  of  1883,  Dorasami  and  Arunachala 
assigned  the  hypothecation  bond  A  on  the  22nd  June  1884,  to  the  respond- 
ent— plaintiff — who  is  Dorasami's  wife's  brother,  and  whose  son  is 
Dorasami's  son-in-iaw.  Document  D,  which  evidences  this  assignment, 
recites,  and  it  is  the  plaintiff's  case  that  the  consideration  for  it  was 
the  liquidation  of  two  prior  debts  amounting  to  Rs.  16,000  and 
odd. 

Upon  the  foregoing  facts  Doraaami  was  clearly  not  entitled  to  recover 
more  than  Rs.  4,500  whatever  might  be  tbe  amount  due  upon  document 
A.  The  respondent's  case  was  that  the  assignment  C  was  takan  by 
Namaswaya  bona  fide  and  for  value.  That  being  so,  as  the  purchaser  of 
document  A  at  the  Court  sale  Dorasami  bought  nothing,  for,  the  interest 
of  Velayuda,  the  judgment-debtor,  had  been  transferred  to  Namaswaya 
seven  years  previous  to  ttie  purchase.  As  the  assignee  of  Namaswaya 
under  Exhibit  D,  he  paid  only  Rs.  4,500  for  the  bond  A  and  another  docu- 
ment. As  he  was  the  purchaser  of  an  actionable  claim  Section  135  of 
Act  IV  of  1882  applied  to  him,  and  he  could  not  recover  more  than 
the  price  he  oaid  and  the  interest  due  thereon.  As  to  the  contention 
that  R*.  4,500  was  paid  for  two  bonds,  and  that  a  proportionate  part 
is  alone  recoverable  on  document  A,  we  cannot  accede  to  it.  The 
intention  indicated  by  Section  135  is  to  prevent  traffic  in  actionable  claims 
by  rendering  the  difference  betwean  the  amount  of  the  claim  and  the  ac- 
tual price  paid,  irrecoverable  by  action,  and  thereby  removing  the  motive 
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for  unconscionable  dealing  in  such  claims.  There  is  therefore  no  founda- 
tion for  the  suggestion  that  when  two  actionable  bonds  are  bought  to- 
gether for  Es.  4,500,  and  only  Rs.  950  are  recovered  upon  one  of  them, 
the  assignee  is  precluded  from  recovering  the  difference,  but  that;  he  must 
submit  to  a  loss  arising  from  an  apportionment.  The  intention  of  the 
legislature  was  only  to  take  away  the  profit  or  discount  which  might  tend 
to  encourage  speculative  purchases,  and  it  is  therefore  reasonable  to  hold 
that  the  assignee  may  recover  the  whole  of  the  difference  between  wnat 
he  paid  for  the  two  documents  and  what  he  actually  recovered  UOOM  one 
of  them. 


It  is  urged  for  the  respondent  that  whatever  might  be  the  sum 
paid  by  Arunachala,  the  respondent  who  accepted  the  assignment  D,  in 
satisfaction  of  prior  debts,  is  entitled  to  recover  what  is  due  under  docu- 
ment A  under  Section  135,  clause  (b).  If  the  respondent  were  the 
first  assignee,  we  might  support  toe  contention  ;  but  as  the  third  assignee, 
he  could  only  take  what  his  assignor  was  competent  to  assign,  viz.,  his 
right  to  recover  what  he  had  actually  paid  together  with  interest.  In 
the  view  that  documents  A  to  D  evidenced  real  transactions,  the  respond- 
ent could  recover  no  more  than  Rs.  3,550  and  the  interest  due  upon  it. 

[Their  Lordships  next  proceed  to  review  the  evidence  in  detail  and 
conclude  as  follows  :  —  ] 

Having  regard,  however,  to  the  whole  evidence,  we  are  of  opinion 
that  no  money  was  paid  when  the  hypothecation  bond  (Exhibit  A)  was 
executed,  that  neither  Velayuda  nor  Namaswaya  paid  the  debt  due  to 
the  Bank  or  to  Saviri  Muthu  Nadan,  that  the  consideration  for  Exhibit  A, 
if  any,  failed,  and  that  che  circumstances  in  which  the  several  assignments 
were  made  and  the  meagre  and  unsatisfactory  evidence  as  to  the 
payment  of  value  for  them  strengthen  that  conclusion.  On  this  ground 
the  respondent's  claim  must  fail.  We  therefore  set  aside  the  decree  of 
the  Subordinate  Judge  and  direct  that  the  suit  be  dismissed  with  costs 
throughout. 


11  M.  64  =  12  Ind.  Jar.  15. 
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KUNHALI  BEARI  (Defendant  No.  10),  Appellant  v.  KESHAVA 
SHANBAGA  (Plaintiff),   Respondent*      [28th  July  &  24th  August,  1887.  J 

Hindu  law  —  Decree  against  "father  —  Sale  of  ancestral  estate    in   execution  of  money 
decree  —  Son's  rights  and  liabilities. 


A  purchased  the  half  sli^ra  of  the  judgment-debtors  in  certain  immoveable 
family  property,  at  a  court-sale  held  in  execution  of  money  decrees  against  B  and 
his  brother,  who  were  members  of  an  undivided  Hindu  family.  B's  undivided  son 
sued  A  —  B  and  the  remaining  members  of  his  family  being  also  joined  as  defend- 
ants—to recover  a  share  in  the  land,  alleging  that  his  interest  was  not  bound  by 
the  sale  ;  but  he  did  not  prove  that  the  debt  for  which  the  decrees  were  passed 
was  immoral,  and  ic  appeared  that  A  had  bargained  and  paid  for  the  entire 
estate.  [65]  The  plaintiff  was  a  minor  at  the  time  of  the  sale,  and  B  was  not 
the  managing  member  of  the  iamily  : 


•  Second  Appeal  No.  849  of  1886, 
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1887  Held,  that    the   Court-sale    was    binding  on    the    plaintiff's   share — Nannmi 

AUQ  24  Babuasin  v.  Modhun  Mohun  (L.R.,  13  I. A.,  1 ;   8.0. 1.L.B.  13  Gal.  21)  discussed 

and  followed  (1).  • 

APPFL        Cp-    2  O.P.L.R.  234  ;  Appr..  28  B.  383  (390)  ;  R.,  12  M.   309  (311)  =  13  Ind   Jur.  292  ; 
2L  M.    '^2  (224);  4    Bom.L.R     5S7(60l);16    C.P.L.B.  19  (23j  ;  Cons.,   16   M. 
LATE  99  (102)  ;  D.,  13  M.  51  (53).] 

UIVIL.  SECOND  appeal  against  the  decree  of  C.  Venkoba  Charyar,  Subordinate 

11  M.  64=    Ju^J?9  °f  South  Canary,  in  Aooeal    Suit,  No.  19  of    1886,    confirming    the 

12  Ind  Jur   decree    of  ,1.  P.  Earaaadez,  District  Munsif  of  Kasargod,  in  Original  Suit, 

18.       '  No.  325  of  1884. 

This  was  a  suit  by  the  plaintiff  to  recover  a  share  of  family  property 
belonging  to  him  and  defendants  Nos.  1  to  9  jointly.  The  plaintiff  and 
defendants  Nos.  6  to  9  are  the  sons,  and  defendants  Nos.  2  and  3  are  the 
brothers,  and  defendants  Nos.  4  and  5  are  the  nephews  of  defendant  No.  1, 
and  they  constitute  together  with  him  a  joint  Bindu  family  which  is 
governed  by  the  Mitakshara  law. 

Defendant  No.  10  had  purchased  the  property  in  suit  at  a  Court-sale 
held  in  execution  of  money  decrees  obtained  against  defendants  Nos.  1 
and  2,  and  he  pleaded  that  the  decrees  and  sale  were  binding  on  the 
plaintiff.  It  was  not  shown  that  the  debt  for  which  the  decrees  were 
passed  were  immoral. 

The  District  Munsif  decreed  in  favor  of  the  plaintiff,  and  his  decree 
was  confirmed  on  appeal  by  the  Subordinate  Judge,  who  observed  that 
"  it  is  admitted  that  the  debt  was  a  mere  personal  debt  of  the  father,  and 
there  is  nothing  to  show  why  and  for  what  purpose  it  was  contracted," 
and  expressed  an  opinion  that  the  principles  laid  down  in  Sura]  Bunsi 
Koer's  case  (2)  were  not  applicable  to  a  suit  brought  in  the  lifetime  of  the 
father. 

Defendant  No.  10  preferred  this  second  appeal. 

Srinivasa  Ran,  for  appellant. 

Gopala  Bau,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  ourpose  of  this  report,  from  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAR  and  PARKER,  JJ.). 

JUDGMENT. 

The  appellant  (defendant  No.  10)  is  the  purchaser  at  a  Court-sale. 
The  respondent  (plaintiff)  and  defendants  Nos.  6  to  9  are  the  five  sons 
of  defendant  No.  1,  defendants  Nos.  2  and  3  [66]  are  his  brothers, 
and  defendants  Nos.  4  and  5  are  his  brother's  sons.  The  resoondent 
and  defendants  Nos.  1  to  9  are  Konkani  Brahmans  residing  in  South 
Canara  and  constituting  together  a  joint  Hindu  family,  which  is 
governed  by  the  Mitakshara  law.  One  Kunhali  Beari  obtained  money 
decrees  against  the  defendants  Nos.  1  and  2  in  Original  suits,  Nos.  176 
and  177  of  1863  and  No.  108  of  1865,  on  the  file  of  the  District  Munsif  of 
Vitla,  and  in  their  execution  the  judgment-creditor  brought  to  sale  the  first 
and  second  defendants'  half-share  of  the  property  in  suit  ;  and  one  Maine 
Beari  purchased  it  for  Rs.  340  on  the  7tn  March  1874  and  re-sold  it  to  the 
aopellant  in  April  1876.  It  is  conceded  that  the  half-share  was  separat- 
ed either  under  process  of  the  Court  or  by  consent,  and  is  now  in  the 
appellant's  possession.  The  respondent  was  a  minor  at  the  time  of  the 

(1)  Seo  also  Simbhunath  Pandii/  v.  Gala*)  Sinqh.  It  1.4.  77.  Petta:hi  Chettiar  v. 
Sniqili  Veera  Pandia.  ib.  p.  81.  Doulfit  Rain  v.  Mchr  Chani,  ib.  p.  1S7  — (Reporter's 
Note). 

(2)  6  I.A.  88. 
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attachment  and  sale.  Of  the  three  decrees,  in  execution  of  which  the  sale     AUG.  24. 

took  place,  the  decree  in  original  suit  108  of  1865  was  alone  passed  against        

defendants  Nos.  1  and  2,  and  of  the  half-share  purchased  at  the  Court-sale     APPEL- 
a  moiety  or  a  quarter-share  belonged  to  the  respondent's  father,  and  the       LATE 
respondenb  would  be  entitled  on   partition  to  a  sixth   part  therein    or  to      CIVIL 

twenty-fourth  share  of  the  entire  family  property.  The  respondent  institut-         ' 

ed  the  present  suit  to  set  aside  the  sale  so  far  as  it  affected  his  undivided  11  M.  64  = 
interest  and  both  the  Courts  below  upheld  his  claim.  It  was  not  shown  12  Ind.  Jnr. 
that  the  debt,  for  which  decrees  were  passed,  was  vicious  or  immoral,  and  13. 
the  contention  in  second  appeal  is  that  the  respondent's  interest  also  passed 
by  Ithe  court-sale.  We  are  of  opinion  that  it  is  well  founded,  The 
distinction,  which  was  formerly  made  between  a  mere  money  decree  and 
a  decree  which  executed  a  pre-existing  mortgage  of  ancestral  property,  was 
not  considered  to  ba  sound  by  the  Privy  Council  in  Nanomi  Babuasin  v. 
Modhun  Mohun(\.}.  It  was  held  in  that  case,  irrespective  of  the  distinc- 
tion that,  if  the  purchaser  bargained  and  paid  for  the  entire  estate, 
including  the  father's  and  the  sons'  interests  therein,  the  purchaser  was 
at  liberty  to  defend  his  title  upon  any  ground  which  would  have  justified 
tha  sale  had  the  sons  been  brought  in  to  defend  their  interests  in  execution 
proceedings.  It  was  observed  that  "all  the  sons  can  claim  is  that, 
nob  being  parties  to  the  sale  or  execution  proceedings,  they  ought 
not  co  be  barred  from  trying  the  fact  or  [67]  the  nature  of  the 
debt  in  a  suit  of  their  own.  Assuming  they  have  such  a  right,  it  will 
avail  them  nothing  unless  they  can  prove  that  the  debt  was  net  such  as 
to  justify  the  sale."  In  the  case  before  us,  there  is  no  doubt  that  the 
purchaser  bargained  and  paid  for  the  first  defendant's  quarter-share  which 
included  the  sons'  interest  also,  and  the  debt  was  proved  to  be  neither 
immoral  nor  vicious  nor  illusory.  As  ruled  by  this  Court  in  Narasanna  v. 
Gurappa  (2),  which  followed  the  decision  of  the  Privy  Council,  the  respond- 
ent's interest  must  be  taken  to  have  passed  by  the  court-sale.  It  is  now 
argued  for  him  that  the  Privy  Council's  decision  is  not  applicable  to  a 
case  in  which  the  father  was  not  the  managing  member  of  the  joint  family. 
The  ratio  decidendi  is  not  that  the  father  was  sued  as  the  head  or  represent- 
ative, of  the  joint  family  as  between  him  and  his  brother,  but  that",  the 
father  had  power  to  sell  also  the  son's  interest  in  ancestral  property  to 
pay  his'own  antecedent  debts,  which  are  neither  vicious  nor  immoral  and 
which  it  is  the  son's  pious  duty  to  discharge.  It  is  then  suggested  that 
the  son's  pious  obligation  can  only  arise  after  the  father's  death,  and  that 
there  can  be  no  valid  sale  during  his  lifetime.  If  the  suggestion  were 
adopted,  it  would  negative  the  father's  power  to  sell  the  son's  interest  at 
all  during  his  life,  and  it  is  inconsistent  with  the  course  of  decisions  that 
recognize  such  power.  Again,  it  is  admitted  that  if  the  father  is  the  man- 
aging member  of  a  joint  Hindu  family,  which  consists  of  himself,  his 
brothers  and  sons,  he  can  then  sell  the  son's  interest  for  his  personal  debts 
which  are  not  immoral  or  vicious,  but  it  is  nob  shown  how  he  can  then 
take  advantage  of  the  son's  obligation  which  is  to  arise  only  after  his  death. 
The  true  foundation  for  the  pious  obligation  is  the  relation  between  father 
and  son  as  such  and  it  is  the  son's  pious  duty  to  pay  his  debt,  whether  he 
is  a  managing  co-parcener  or  nob  at  his  death,  or  when  he  contracted  the 
debt.  The  test  is  whether  the  father  has  a  dispasing  oower  over  the  son's 
share,  and  this  power  he  has  whether  he  or  his  brother  is  the  managing 
member  of  the  joint  family. 

(1)  13  C.  21.  (2)  9  M.  424  (428). 
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1887  Our  attention  is  next  drawn  to  two  decided  case*,  viz.,  Basa  Mai  v. 

AUG.  24.     Maharaj   Singh  (1)  and    Jagabhai  Lalubhai  v.   Vijbhukandas    Jagjivan- 

das  '2).     In  the  latter  case  the  defendant  obtained  a  money  decree  against 

two  brothers,  Jagjivandas  D*yaram  and  [68]  Dayabhai  Dayaram.  Both 
were  in  possession  of  family  property  as  managing  members  of  a  joint 
Hindu  family.  They  had  firms  at  Surat  and  Baroda,  in  which  they 
were  jointly  interested.  The  business  of  the  firms  was  the  family  business 
and  the  decree-debt  was  contracted  in  the  course  of  that  business.  In 
12  Ind.  Jar.  execution  of  his  decree,  the  defendant  in  that  case  attached  some  ancestral 
18«  property  of  both  the  judgment-debtors  ;  and  the  sons  of  Jagjivandas  sued 
to  set  aside  the  attachment  on  the  ground  that  by  reason  of  their  father's 
death  before  the  attachment,  his  interest  in  ancestral  property  survived  to 
them  and  ceased  to  be  liable  in  their  hands  for  the  payment  of  his  per- 
sonal debts.  The  District  Judge  held  that  the  son's  shares  were  not  liable, 
but  the  High  Court  reversed  the  decree.  Adverting  to  the  above  decision 
of  the  Privy  Council  in  Nanomi  Babuasin  v.  Modhun  Mohun,  West  J., 
observed  :  "  By  this,  the  disposition  of  the  family  estate  or  a  disposal  of 
it  under  proceedings  taken  against  the  father  alone  is  made  to  affect  the 
son's  as  well  as  the  father's  interest,  except  so  far  as  the  son  can  establish, 
in  a  proceeding  taken  for  that  purpose,  that  the  voluntary  disposal  was 
made  under  circumstances  which  deprived  the  father  of  the  disposing 
power,  or  that  the  enforced  disposal  was  on  account  of  an  obligation  to 
which  the  son  was  not  subject.  The  father  is  in  fact  made  the  represent- 
ative of  his  family,  both  in  transactions  and  suits,  subject  only  to  the 
right  of  the  sons  to  prevent  the  entire  dissipation  of  the  estate  by 
particular  instances  of  wrong-doing  on  the  father's  part."  This  decision 
then  is  an  authority  for  the  view  that,  as  between  the  father  and  son,  the 
father  is  the  representative  of  his  branch  of  the  family,  that,  as  against 
the  son,  he  has  a  disposing  power  in  regard  to  the  share  of  the  family 
property  belonging  to  that  branch,  and  that  the  son  can  only  invalidate 
the  sale  in  execution  by  showing  that  is  was  on  account  of  an  obligation 
to  which  he  was  not  subject  under  Hindu  law.  The  fact  of  Jagjivandas 
and  his  brother  Dayabhai  having  been  in  possession  of  family  pro- 
perty as  managers  of  a  joint  Hindu  family  is  referred  to  as  one  of  the- 
circumstances  showing  that  the  debt  decreed  in  that  case  was  a  family 
debt.  In  Basa  Mai  v.  Maharaj  Singh,  the  son  brought  the  suit  to  set 
aside  the  court-sale,  alleging  that  the  mortgage  on  which  the  decree  was 
founded  was  executed  by  the  father  to  raise  money  for  immoral  purposes. 
The  facts  found,  however,  were  that  the  property  which  was  sold  was 
ancestral,  that  it  was  in  the  son's  possession,  [69]  and  that  a  considerable 
portion  of  the  money  advanced  was  required  by  the  father  for  the  payment 
of  revenue,  but  that  the  father  made  it  necessary  for  him  to  borrow  by 
imprudent  and  extravagant  proceedings  and  that  the  purchaser  had 
knowledge  of  the  son's  claim.  The  Subordinate  Judge  held  that  the  son's 
share  did  not  pass  by  the  sale,  but  the  High  Court  held  that  it  did,  obser- 
ving that  the  son  failed  to  show  that  the  debt  was  immoral,  whilst  the 
decree  and  the  sale  certificate  showed  that  the  sale  was  of  the  entirety  of 
the  interest  in  the  execution  of  a  decree  against  the  father.  In  its  judg- 
ment, however,  the  Court  referred  to  the  decisions  of  the  Privy  Council  in 
Girdharee  Lall  v.  Kantoo  Lall  (3)  Deendyal  Lall  v.  Jugdeep  Narain 
Singh  (4).  Suraj  Bunsi  Koer  v.  Sheo  Prosad  Singh  (5),  Bissessur  Lall  Sahoo' 


(1)  8  A.  205  (213). 
(4)  4  I.A.  247. 


(2)  11  B.  37. 
(5)  6  I.A.  88. 
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v.  Maharajah  Luchmessur  Singh  (1),  Muttayan  Chettiar  v.  Sangili    Vira        1887 
Pandia  Chinnatambiar  (2),  Baboo  Hurdey  NarainSahu  v.  Reader  Perkash     AUG.  24, 
Misser  (3),  Nanomi  Babttasin    v.    Modhun  Mohun,    and    concluded    as 
follows  : — "  It  seems  to  us  that  two  broad  rules   are  deducible   from    the     APPEL- 
foregoing  authorities.     First,  when  a  decree  is  made  against  the  father  and       LATE 
manager  of  a  joint  Hindu  family  in  reference  to  a  transaction   by  which      CIVIL. 
he  has  professed  to  charge  or  sell  joint  ancestral  property,  and  a  sale  has 
takea  place  in    execution   of   such    decree  of  the  joint  ancestral  property  * 
without  any  limitation  as  to  the  rights  and  interests  sold,  the  rights   and  12  Ind-  Jnr 
interests  of  all  the  co-parceners  are  to  be  assumed  to  have  passed  to  the         *&• 
purchaser  and  they  are  bound  by  the  sale,  unless  and  until  they  establish 
that  the  debt  incurred  by  the  father,  and  in  respect  of  which   the   decree 
was  obtained  against  him,  was  incurred  for  immoral  purposes  of  the  kind 
mentioned  by  Yajnavalkya,  chap.  II,  sloka  47  (4),  and  Manu,  chap.  VIII, 
sloka    159    (5),    and   one   which   it  would  not  be  their  pious  duty  to  dis- 
charge.    Next, — if,    however,    the  decree,    from   the    form    of  the    suit, 
the-  character  of    the  debt   recovered  by  it,  and  its  terms,  is  to  be  inter- 
preted as  a  decree  against  the  father  alone  and   personal  to   himself,    and 
ail  that  is  put  up  and  sold    is  his   right,    title    and    interest  in   the   joint 
ancestral   estate,    then    the    auction-purchaser  acquires  no  more  than  the 
[70]    father's    individual  right  and    interest — the  right  to  demand  par- 
tition to  the  extent  of  his  share." 

The  contention  in  the  case  before  us  is  that  the  father  must  be  the 
managing  member  of  the  joint;  family  consisting  of  himself  and  of  his 
brothers  and  that  the  Privy  Council's  decisions  are  otherwise  not  appli- 
cable ;  but  the  facts  of  the  case  last  cited  do  not  show  that  the  father 
had  a  brother  and  that  the  question  was  discussed  with  reference  to  bis 
position  as  managing  member  in  relation  to  Che  brother.  The  term 
"  manager  "  is  probably  used  in  the  decision  to  exclude  the  case  of  a 
divided  son.  As  to  the  Privy  Council's  decisions,  the  first  case  noticed 
by  the  Allahabad  High  Courtis  that  oiAppovierv.  Bama  Subba  Aiyan(6). 
That  case  is  important  only  as  embodying  the  explanation  by  Lord 
Westbury  of  the  notion  of  a  joint  Hindu  family,  and  it  is  otherwise  not 
pertinent  to  the  question  now  under  our  consideration.  The  next  is 
Girdharee  Lall  v.  Kantoo  Lall  (7).  The  property  in  dispute  in  that  case 
was  acquired  by  one  Kunhya  Lai,  who  had  two  sons,  Bhikari  Lai,  the 
elder,  and  Bujrung  Sale,  the  younger.  Upon  the  death  of  the  father,  the 
elder  son,  Bhikari,  became  the  manager  of  the  joint  Hindu  family  and 
had  a  son,  named  Kantoo  Lall.  The  two  brothers  became  heavily  indebt- 
ed, granted  bonds  and  other  charges  on  the  property  which  they  had 
inherited  from  their  father.  On  being  much  pressed  by  their  creditors,  they 
sold  the  lands  then  in  dispute  and  applied  most  of  the  sale-proceeds  in 
discharge  of  their  debts.  About  this  time,  the  younger  brother  had  also  an 
infant  son.  Then  both  Kantoo  Lall,  the  son  of  the  elder  brother  Bhikari 
Lall,  and  the  son  of  the  younger  brother,  instituted  a  suit  torecover  the  lands 
on  the  ground  that  the  sale  by  their  fathers  was  in  excess  of  their  rights 
under  r.he  Mitila  law,  which  is  the  same  as  the  Mitakshara  law  as  to  the 
son's  liability.  The  Privy  Council  held  that  the  suit  must  fail  on  the 
grounds  that  the  debt  was  not  shewn  to  be  immoral  and  that  the  ancestral 
property  which  descends  to  a  father  under  the  Mitakshara  law  is  not 

(1)6  LA.  233.  (2)  9I.A.  128.  (3;  111. A.  26. 

(4)  Mandlik's  Translation,  p.  205. 

(5)  Jones'  Institutes  of  Manu,  Ed.  IV.,  p.  198. 

(6)  11  M.  I.  A.  75.  (7)  1  I.  A.  321. 
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1887       exempted  from  liability  to    pay  his  debts    because  a  son    is  born  to  him. 

AUG.  24.     They  made  no  distinction  between  the  claim  of  the  son  of  the  younger  bro- 
ther and  that  of  Kantoo  Lall,  because  the  younger   brother    was    not  the 

APPEL-     managing  member  of  the  joint    family,  but  dealt  with  both  claims  alike 
LATE       with  reference  to  the  pious  duty    of  sons  to  pay  their    fathers'  debts.    In 

CIVIL.       [71]  support  of  their  opinion  the  Judicial    Committee  referred  to  the  rule 

of  Hindu  law  as  stated  by  Lord  Justice  Knight  Bruce,  viz.,  the  freedom    of 

11  H.  64=    fcbe  gon   frotn  the  obligation  to  discharge  the    father's  debt  has  respect    to 

12  lad.  Jur.  fae   nature   of    the   debt   and  not    to   the    nature  of  the   estate,  whether 

ls-          ancestral  or  acquired    by  the  creator  of  the  debt,  and  applying    it    to  the 

case  before  them  in  which  the  debt  was  not  shown  to  be  immoral  declined 

to  set  aside  the  sale  in    1874.     This  decision    is    then    a    clear    authority 

against  the  contention    that  the  pious    obligation  which  arises  only  after 

the  father's    death  cannot  be   referred    back   to  validate    a    sale  by  the 

father,  and  that  unless    the    father    is  the    managing    member,  the  rule 

founded  on  the  pious  duty  of  the  POQ  cannot  be  applied. 

The  third  case  is  Muddun  Thakoor's  case.  He  purchased  at;  a  sale  in 
execution  of  a  decree  against  the  two  fathers  named  in  Girdharee  Lall  v. 
Kantoo.  Lall.  The  Judicial  Committee  upheld  the  sale  as  against  Kantu 
Lai  and  his  cousin  ;  the  principle  on  which  this  decision  rested  being  that 
the  purchaser  in  execution  was  not  bound  to  go  behind  the  decree 
or  further  back  than  to  see  that  there  was  a  decree  against  the  two 
fathers,  that  the  property  sold  was  property  liable  to  satisfy  the  decree  if 
the  decree  had  been  properly  given  against  them,  and  that  if  he  made  an 
inquiry  to  that  extenc  and  then  purchased  the  estate  under  an  execution 
bona  fide  and  for  value,  the  sale  was  not  liable  to  be  set  aside  at  the  suit 
of  the  sons. 

The  fourth  case  was  Deendyal  v.  Jugdeep  Narain  Singh.  In  that 
case  the  contest  had  no  reference  to  the  father's  position  as  the  managing 
coparcener  of  a  joint  family  of  brothers.  The  decree  was  against  the  father 
alone  and  it  was  in  terms  what  is  designated  a  money  decree,  though  the 
document  on  which  it  was  based  was  a  hypothecation  bond  and  there  was 
an  averment  after  decree  that  the  dobt  decreed  was  a  family  debt.  The 
Judicial  Committee  held  that  t,he  interest  which  passed  by  the  sale  in 
execution  was  the  right,  title  and  interest  of  the  father  as  an  individual 
coparcener,  and  that  that  interest  amounted  only  to  a  right  to  demand 
partition,  and  not  to  a  specific  share  in  any  particular  portion  of  the  pro- 
perty of  the  joint  family.  In  the  result,  it  treated  the  theory  of  the  pious 
obligation  of  the  son  as  immaterial  under  the  circumstances  of  that  case, 
and  the  right  of  the  purchaser  as  limited  to  that  of  the  father  as  an 
individual  coparcener.  The  principle  then  on  which  it  seems  to  rest  was 
[72]  that  if  a  creditor  had  desired  to  make  the  son's  interest  liable,  he 
should  have  made  him  a  party  to  the  suit,  and  shown  in  the  suit  that  the 
debt  was  a  family  debt ;  that  otherwise  the  right;,  title  and  interest  of  the 
judgmeot-debnor,  which  alone  it  was  competent  to  him  to  bring  to  sale, 
must  be  taken  to  be  the  interest  of  the  father  as  an  individual,  and  that 
it  is  not  competent  to  the  purchaser  to  go  behind  the  decree  and  seek  to 
extend  the  interest  liable  to  ba  sold  by  a  reference  after  decree  and  sale 
either  to  the  character  of  the  debt  as  a  family  debt  or  of  the  transaction 
on  which  the  suit  was  founded  as  a  hypothecation  of  joint  family  propertv. 
The  decision  in  Kantoo  Lall's  case  pointed  out  that  the  decree  against  the 
father  should  be  given  effect  to  with  reference  to  the  exposition  of  Hindu 
law  by  Lord  Justice  Knight  Bruce  that  the  freedom  of  the  son  from  the 
obligation  to  pay  his  father's  debt  had  reference  to  the  nature  of  the  debt 
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.and  nob  to  the  nature  of  the  property  sold  as   ancestral    or   self -acquired.        1887 
The  decision  in  Deendyal's  case  proceeded   on  the   other  hand   upon  the     AUG.  24. 
view  that  the  interest  that  passes  by  the  Court  sale  is  what  is  liable  to  be 
sold  as  the  individual  property  of  the  judgment-debtor,  strict  regard  being     APPEL- 
had  to  the  frame  of  the  suit,  and  to  the  terms   of  the  decree  in  relation  to       LATE 
the  coparcenary  law  and  the  law  of  procedure.  CIVIL. 

The  fifth  case  is  Suraj  Bunsi  Koer's  case.  In  that  case  there  was  a 
decree  against  the  father,  and  ifi  gave  effect  to  a  mortgage  executed  by  **  M.  64= 
bim.  But  when  the  mortgaged  property  was  attached  in  execution,  the  *2  Jnd.  Jap, 
son  objected  to  bhe  attachment  on  the  ground  that  the  debt  was  not  *9- 
binding  on  him.  His  objection  was,  however,  overruled  and  he  was 
referred  to  a  regular  suit.  With  notice  of  the  son's  claim  the  purchaser 
bought  the  property  at  the  sale  held  in  execution,  and  the  contest  was 
whether  in  that  state  of  facts  the  sale  was  binding  on  the  son.  It  must 
be  remembered  that  one  of  the  facts  found  in  that  case  was  that,  if  the 
creditor  had  instituted  the  inquiry  which  he  was  bound  to  have  instituted 
as  ruled  in  Hitnooman  Persaud's  case  (1),  be  should  have  seen  that  the 
necessity  for  the  debt  was  the  father's  improper  and  immoral  way 
of  life  which  required  the  expenditure  of  funds  not  derivable  from 
his  regular  income,  and  that  it  was  conceded  that  the  son  had  established 
against  the  execution  creditor  a  case,  which,  if  he  had  been  the  purchaser 
at  the  execution  sale,  would  have  entitled  the  [73]  son  to  full  relief 
against  him.  The  contest  was  thus  narrowed  to  the  point  whether 
he  was  entitled  to  the  same  relief  as  against  the  purchaser,  and  as 
the  latter  had  notice,  the  Judicial  Committee  distinguished  it  from 
Muddun  Thakoor's  case  and  upheld  the  sale  only  to  the  extent  of  the 
father's  interest  in  the  oroperty  sold.  In  their  judgment,  the  Judicial 
Committee  referred  to  Kantoo  Lall's  case  and  Muddun  Thakoor's  case  and 
approved  of  the  principle  laid  down  in  the  former,  viz.,  that  the  freedom  of 
the  son  as  far  as  regards  ancestral  property,  from  the  obligation  to  discharge 
the  father's  debts,  under  Hindu  law,  can  be  successfully  pleaded  only  by 
a  consideration  of  the  invalid  nature  of  the  father's  debts  adding,  however, 
that  that  case  went  beyond  the  decision  of  the  Sudder  Dewany  Adawlut 
in  treating  the  son's  obligation  to  pay  his  father's  debts  unless  con- 
tracted for  immoral  purposes  as  a  sufficient  answer  to  his  suit  to  set  aside 
the  sale.  As  to  Muddun  Thakoor's  case,  they  approved  of  the  principle  on 
which  it  was  decided,  viz.,  that  a  purchaser  at  an  execution  was  not  bound 
to  go  further  back  than  to  see  that  there  was  a  decree  against  the  father, 
and  that  the  property  was  liable  to  satisfy  the  decree,  and  that  if  he 
instituted  inquiry  on  both  these  paints  and  purchased  bona  fide  and  paid 
value,  the  entire  property  including  the  son's  interest  would  pass  by  the 
•court-sale.  They  deduced  two  propositions  as  established  beyond  doubt. 
viz.,  "  (I)  that  when  joint  ancestral  property  had  oassed  out  of  a  joint 
family,  either  under  a  conveyance  executed  by  a  father  in  consideration  of 
an  antecedent  debt,  or  in  order  to  raise  money  to  pay  off  an  antecedent 
•debt,  or  under  a  sale  in  execution  of  a  decree  for  the  father's  debt,  hissons, 
by  reason  of  their  duty  to  pay  their  father's  debts,  cannot  recover  that 
property  unless  they  show  that  the  debts  were  contracted  for  immoral 
purposes  and  that  the  purchasers  had  notice  that  they  were  so  contracted  ; 
(II)  that  the  purchasers  at  an  execution  sale,  being  strangers  to  the  suit, 
if  they  had  not  notice  that  the  debts  were  so  contracted,  are  not  bound  to 
make  inquiry  bsyond  what  appears  on  the  face  of  the  proceedings." 

(1)  6  M.  I.  A.  393  (424). 
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1887  The  sixth  case  is  that  of  Bissessur  Lall  Sahoo  v.  Maharajah  Luchmes- 

Auo:24.  sur  Singh.  In  that  case  the  joint  Hindu  family  consisted  of  two  minors, 
Mosaheb  and  Chuman,  the  sons  of  Ramnath  Dass,  the  son  of  Nath  Dass. 
APPEL-  The  creditor  brought  three  suits  in  respect  of  rent  due  from  members  of 
LATE  the  joint  family.  In  one,  the  widows  of  Nath  Dass  and  Ramnath 
ClVIL  Dass  were  impleaded  as  the  guardians  [74]  of  the  two  minors,  and  the 
rent  claimed  accrued  due  in  respect  of  the  Mouzah  of  Rudarpore  which  was 
1111.64=  leased  to  Nath  Dass  and  Ramnath  Dass,  since  deceased.  A  decree  was 
12  Ind.  Jar.  passed  against  the  minors,  but  it  contained  a  direction  that  it  was  to  be 
IS.  executed  against  th^  property  of  the  deceased  lease-holders  and  not  against 
the  person  and  self-acquired  property  of  the  judgment-debtors.  In  the 
other  two  suits  also,  decrees  were  passed  for  rent  due  beyond  what  was 
decreed  in  the  first  suit.  A  Mouzah  called  Muddunpore  was  sold  in  exe- 
cution of  all  the  three  decrees  for  Rs.  35,000,  and  the  guardians  of  the 
minors  made  no  objection  to  the  sale  at  that  time.  It  was  found  that  the 
Mouzab  sold  was  the  property  of  the  joint  family.  In  the  second  suit,  one 
of  the  two  sons  mentioned  in  the  first  suit  as  minors.  Mosaheb,  was  alone 
impleaded  as  the  heir  of  Nath  Dass  and  the  rent  claimed  was  in  respect  of 
the  Mouzah  of  Ramnugger.  The  decree  directed  that  it  was  to  be  executed 
against  the  property  left  by  the  deceased  lease-holder  of  Ramnugger, 
Nath  Dass,  and  not  against  the  person  or  self-acquired  property  of  the 
defendant.  The  third  decree  was  passed  in  a  suit  in  which  the  widow  of 
Nath  Dass  was  impleaded  as  the  guardian  of  Mosaheb,  and  it  contained  a 
similar  direction  as  to  the  property  against  which  ib  was  to  be  executed.  The 
second  and  third  decrees  were  informally  drawn  uo.  Three  years  after  the 
sale  of  the  Mouzah  of  Muddunpore,  Mosaheb  and  Chuman  sold  their  alleged 
right  to  recover  from  the  purchaser  the  difference  between  the  amount  of 
the  first  decree,  Rs.  8,000,  and  Rs.  35,000,  for  which  the  Mouzah  of 
Muddunpore  was  sold.  The  contention  was  that  that  Mouzah  was  not 
liable  to  be  sold  in  execution  of  the  second  and  third  decrees.  The  Privy 
Council  held  that  whatever  irregularity  there  might  have  been  in  drawing 
up  the  decrees,  they  were  substantially  decrees  in  respect  of  a  joint  debt  of 
the  family  and  against  the  representative  of  the  family  and  may  be  properly 
executed  against  the  family  property.  The  principle  of  this  decision  is 
then  that  in  execution  procedings,  the  Courts  will  look  at  the  substance  of 
the  transaction  and  will  not  be  disposed  to  set  aside  an  execution  upon 
mere  technical  grounds,  when  they  find  that  it  is  substantially  right. 

The  next  case  is  Muttayan  Chettiarv.  Sangili  Vita  Pandia.  In  that 
case  the  rule  laid  down  in  Kantu  Lai's  was  held  to  apply  even  when  the 
ancestral  estate  affected  by  it  was  an  impartible  zamindari. 

[75]  The  eighth  case  is  that  of  Hurdey  Narain  Sahu  v.  Rooder 
Perkash  Misser.  In  it  there  was  only  a  money-decree  against  the  father, 
and  the  Privy  Council  applying  the  principle  laid  down  in  Deendyal's  case, 
held  that  nothing  more  than  the  right  of  the  father  to  demand  partition 
of  his  share  passed  by  the  court-sale.  They  said  that  the  decree  was  an 
ordinary  one  for  the  payment  of  money  and  that  that  case  was  distin- 
guishable from  the  cases  where  the  father,  being  a  member  of  a  joint  family 
governed  by  the  Mitakshara  law,  had  mortgaged  the  family  property  to 
secure  a  debt  and  the  decree  had  been  obtained  upon  the  mortgage  and  for 
the  realization  of  the  debt  by  means  of  the  sale  of  the  mortgage  property. 
Thus  the  decision  in  Deendyal's  case  was  reconciled  with  the  dictum  in 
Suraj  Bunsi  Koer's  case  by  recognizing  a  distinction  between  a  money- 
decree  and  a  decree  which  directed  the  sale  of  specific  property  in 
execution  of  a  previous  mortgage  by  the  father. 
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The  last  case  is  that  of  Nanomi  Babuisin  v.  Modhun  Mohun,  in  which.        1887 
also  there  was  only  a  money -decree  against  the  father    and  the  sons  were     AUG.  24. 
not  impleaded  in  the  suit  as  defendants.     It  was  held  that  the  debt   not 
being  immoral  or  vicious,  the  entire  anaestral  property  which  was  attached      APPEL- 
and  sold  passed  by  the  court-sale.     The  grounds  01    which  the  decision        LATE 
rests  are  (l)  thtt  the  father's    disposing  power  extended   to  the  son's    in-      CIVIL. 
terest  also  if  the  debt   was   not  contracted  for  an  immoral  purpose ;    (2) 
that  the  purchaser  at  the  court-sale  bargained  and  paid  for  the  entire  es-    **  "•  64= 
tate  ;  and  (3)  that   assuming  that   the   sons  might  impeach  the  sale   by    2  Ind-  ^ap 
reason  of  their  not  having  been  imoleaded,  thay  could  only  do  so  by  showing          *&• 
that  the  debt  was  contracted  for  immoral   purposes,  and  that  as  the  debc 
was  found  in  that  case  to  bj  a  family-debt,  their  right  was  of  no    avail  to 
them. 

From  the  foregoing  decisions  it  is  clear  that  the  son  cannot  set  up  his 
vested  interest  as  a  coparcener  with  his  father  in  respect  of  ancestral  es- 
tate for  the  purpose  of  denying  the  father's  power  to  alienate  it  for  an 
antecedent  debt  or  against  his  creditor's  remedies  for  his  debt  if  such  debt 
has  not  been  contracted  for  an  immoral  purpose.  This  rule  is  deduced 
from  the  principle  that  the  freedom  of  the  son  from  the  obligation  to  pay  his 
father's  debt  has  reference  to  its  nature  as  immoral  or  vicious,  and  not  to 
that  of  the  estate  as  ancestral  or  otherwise.  The  contention  that  there  was 
no  family  necessity  for  the  debt  or  that  it  was  only  the  personal  debt  of  the 
[76] father  or  that  the  pious  obligation  arose  only  on  the  father's  death  and 
that  it  could  not  ba  referred  back  to  the  date  of  the  sale  cannot  be  upheld. 
The  answer  given  to  it  by  the  Privy  Council  is,  destructive  as  it  may  be  of 
independent  coparcenary  rights  in  the  sons,  the  decisions  have  established 
the  principle  that  the  sons  cannot  set  up  their  rights  against  their  father's 
alienation  for  an  antecedent  debt  or  against  his  creditor's  remedies  for 
their  debt  if  not  tainted  with  immorality. 

Another  proposition  which  is  delucible  is  that  it  is  immaterial 
whether  the  decree  against  the  father  is  a  money-decree  or  one  founded 
on  a  mortgage  and  containing  a  direction  for  the  sale  of  the  mortgaged 
property.  The  reason  is  that  it  being  held  that  the  father  has  a  dispos- 
ing power  over  ancestral  property  in  respect  of  his  antecedent  debt  which 
is  not  tainted  with  immorality,  the  Court  can  sell  in  execution  whatever 
he  can  lawfully  sell,  and  the  entire  property  will  pass  by  such  sale.  As 
to  the  contention  that  the  son  was  not  a  party  to  the  suit  or  the  decree, 
the  answer  is,  all  the  sons  can  claim  is  that  not  being  parties  to  the 
sale  or  execution  proceedings,  they  ought  not  to  be  debarred  from  trying 
the  fact  or  the  nature  of  the  debt  in  a  suit  of  their  own,  and  it  will  avail 
them  nothing  unless  they  can  prove  that  the  debt  was  not  such  as  to- 
justify  the  sale.  i 

As  to  the  contention  that  the  father  is  not  the  managing  member  of' 
the  entire  joint  family  it  is  to  ba  observed  that  the  father's  disposing  power 
does  not  rest  on  his  position  as  such  and  that  in'  Kantoo  LcilVs  case  it 
was  held  to  have  bean  possessed  both  by  Bhikari  Lil  and  his  brother, 
though,  as  between  them,  the  former  was  alone  the  managing  coparcener. 
The  principle  is  that  by  reason  of  the  disposing  power  mentioned  above, 
the  father  represents  his  sons  also  in  transactions  and  suits,  provided  that 
the  power  is  properly  exercised. 

The  only  cases  then,  in  which  trie  son's  interest  is  not  affected  by 
the  court-sale  are,  (1)  where  the  debt  is  immoral,  and  (2)  when  the 
purchaser  does  not  bargain  and  pay  for  the  entire  estate.  The  reason  is 


ii  Mad.  77  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1887       that  in  the  one  cage  the  father  has  no  disposing  power  at  all,  and  in    the 

Auo.  24.     other  that  power   is  exercised  only   to  create   a  smaller  interest  than  it 

ext.ends  to.     The  result  is  that  the  contention  of  the  rasp  indent's  pleader  in 

APPEL-     tne  case  before  us  must  fail.     We  reverse  the  deoraes  of  the  Courts  below 

LATE       and  dismiss  the  suit  with  costs  throughout. 
CIVIL. 

11*764  =  11M.77. 

12lnd.Jur.  [77]   APPELLATE  CIVIL. 
15. 

Before  Mr.  Justice  Kernzn  and  Mr.  Justice  Brandt. 


THIAGARAJA  AND  OTHERS  (Defendants],  Appellants  v.  GIYANA 

SAMBANDHA  PANDARA  SANNADHI  (Plaintiff),  Respondent.* 

[15th  February,  1887.] 

Right  of  occupancy — Permanent  cultivator— Paracudi — Burden  of  proof — Form  of  suit. 

The  defendants'  ancestors  or  predec3s-?ors  in  title  were  the  cultivating  tenants 
of  the  lands  of  a  certain  temple  from  a  date  not  later  than  1827, in  which  year  they 
were  so  described  in  the  paimaish  accounts.  In  1830,  they  executed  a  rnuchalka 
to  the  Collector,  who  then  managed  the  temple,  whereby  they  agreed  among  other 
things  to  pay  certain  dues  They  were  described  in  the  muchalka  as  pnrncudis.  In 
1857,  the  plaintiff's  predecessors  took  over  the  management  of  the  temple  from, 
and  executed  a  muchalka  to,  the  Collector,  whereby  he  agreed  among  other  things 
not  to  eject  the  raiyats  as  long  as  they  paid  kist.  In  1832,  the  dues  (which  were 
payable  separately,)  having  fallen  into  arrear,  the  manager  of  the  temple  sued 
to  eject  the  defendants  : 

Held,  (1)  that  the  suit  was  not  bad  for  misjoinder  ; 

(2i  tha";  the  harden  o!  proving  the  permanent  character  of  the  tenure  set  up 
by  the  defendants  lay  on  them  ; 

(3)  that  there  wa*  nothing  ti  show  tha1;  the  defendants  were  more  than  te- 
nants from  year  to  year.  Chockalinga  Pillai  v.  Vythvalingi  Pundara  Siinnady,  6- 
M.H.C.R.,  164,  and  Krishnasami  v.  Varadaraja,  I.L.R.,  5  Mad.,  345,  discussed 
and  distinguished. 

[Appr.,  8  C.W.N.  545(552)  <P.C.^  =  27  M.  291  (299)  =  14  M.L.J.    203 ;  D.,   16  M.  137 
(138);  16  M.  271  (273).] 

APPEALS  against  the  decrees  of  R.  Vasudeva  Rau,  Subordinate  Judge 
of  Negapatam,  in  Original  Suits  Nos.  106  and  107  of  1880. 

These  were  suits  by  the  plaintiff  as  sole  Adhinam  trustee  of  a  mattam 
to  which  a  certain  r.emple  was  attached  to  eject  the  defendants  from 
lands  in  the  village  of  Sandapnttur  belonging  to  the  temola  and  to 
recover  arrears  of  rent,  &o.  The  defendants  or  their  ancestors  had  been  in 
possession  of  the  lands  in  question  ai  all  events  since  1827,  in  which 
year  they  were  described  as  cultivating  raiyats  in  the  paimaiah  accounts. 
In  1830,  they  had  executed  a  muchalka  for  the  lands  to  the  Government, 
whose  rights  under  it  were  subsequently  transferred  to  the  plaintiff's 
predecessor. 

In  the  muchalka,  the  executants, therein  described  as  paracudis,  agreed 
to  cultivate  the  lands,  no  term  being  fixed  for  their  holding  :  they  further 
agreed  to  pay  certain  sums  as  kist  and  swamibhogam,  [78]  and  it  wa& 
provided  that  attachment  was  co  be  made  if  the  payments  fell  into  arrear* 
In  1857,  the  plaintiff's  predecessor  took  over  the  management  of  th& 
temple  from  the  Collector  and  executed  to  him  a  muchalka,  to  which 
neither  the  defendants  nor  their  ancestors  were  parties,  agreeing  among 
other  things  not  to  eject  the  raiyats  as  long  as  they  paid  kist,  &c.  In 

'  Appeals  Nos.  106  and  107  of  1882. 
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1882,  the  payment  having  fallen  into  arrear,  the  plaintiff  brought  these        1887 
suits.  FEB.  15. 

The  Subordinate  Judge  of  North  Tanjore  decreed  for  the  plaintiff 
and  the  defendants  preferred  this  appeal.  APPEL- 

Mr.  Shatv,  for  appellants.  LATE 

Rama  Rau,  for  respondent.  CIVIL. 

The  arguments  adduced  on   this   aopeal  appear  sufficiently  for  the        

purpose  of  this    report  from  the  judgments  of  the  Court  (KERN AN  and     11  M.  77. 
BRANDT,  JJ.). 

JUDGMENTS. 

KERNAN,  J. — The  principal  question  is,  are  the  appellants  (tenants  of 
the  village  of  Sandaputtur)  entitled  to  a  right  of  permanent  occupancy  ? 

The  ancestors  of  the  defendants  and  after  them  the  defendants  have 
been  in  possession  as  cultivating  raiyats  since,  at  all  events,  1827 — see 
paimaish  account,  18th  May  1827.  In  January  1830,  a  much alka  (exhibit 
A)  was  executed  by  the  tenants  of  the  village,  ancestors  of  the  defendants, 
agreeing  to  cultivate  the  lands,  and  to  pay  the  rants  as  therein  reserved 
to  the  Collector  on  behalf  of  the  temple. 

In  that  muchalka,  no  term  is  fixei  for  tenure,  and  the  persons  signing 
the  muchalka  are  therein  called  paracudis.  Prima  facie,  '  paracudis " 
are  cultivators  without  occupancy  rights — see  the  description  given  in 
Krishnasami  v.  Varadaraja  (1). 

By  exhibit  A,  the  parties  signing  agree  to  cultivate  the  wet  and  dry 
lands  from  fasli  1830  as  per  paimaish  fasli  1826.  Tne  lands  and  the 
rates  are  specified  and  tin  period  of  payment;  and  the  whole  kist  and 
swamibhogam.  It  is  provided  "  as  wa  have  thus  agreed  to  pay,  we  will, 
as  long  as  the  lands  ara  in  our  possession,  pay  the  said  instalments  of  kist 
and  swamibhogam."  It  is  provHel  that  attachment  i*  to  be  made  if 
arrears  accrue.  Provision  is  made  for  higher  rates  on  cultivation  of  betel, 
itc.,  and  for  payment  of  teerva  on  cultivated  waste  and  for  payment  of 
swatantrams  to  village  servants  an  I  for  sanding  men  daily  and  fortnightly 
to  [79]  festivals  to  carry  articles,  and  that  Government  should  remit  on 
account  of  drought  or  flood. 

There  is  nothing  in  tha1".  rnuchalka  to  lead  to  the  conclusion  that  the 
cultivators  were  more  than  tenants  from  year  to  year. 

In  the  yoar  1857,  the  Government,  delivered  over  to  the  predecessor 
of  the  plaintiff  all  the  rights  to  the  temple  and  temole  lands,  including  of 
«ourse  the  rights  under  the  muchalka  (exhibit  A).  On  the  7th  December, 
1857,  a  muchalka  was  executed  by  plaintiff's  predecessor  to  the  Collector. 
In  it  there  is  a  special  clause  that  the  plaintiff's  predecessor  should  not 
eject  any  of  the  raiyats  so  long  as  they  paid  the  kist  properly  payable  by 
them.  The  plaintiffs  or  those  whom  they  represent  were  not  parties  to 
the  muchalka  of  1857,  and  can  derive  no  benefit  from  it.  They  could  not 
enforce  that  clause. 

In  Ghockalinqa  Pillai  v.  Vythealinga  Pundara  Sunnady  (2)  and  in 
Krishnasami  v.  Varadaraja  (1),  the  muchalka  to  the  Collector  contained 
similar  clauses  ;  yet  in  each  case  it  was  not  considered  that  such  clause 
did  not  operate  to  give  the  right  of  permanent  occupancy. 

The  defendants'  ancestors  and  the  defendants  themselves  have  paid 
swamibhogam  to  the  temple  and  kist  to  Government  from  1827. 

During  that  period  there  was  no  large  or  substantial  amount  spent  on 
reclamation ;  although  it  was  so  alleged,  the  evidence  was  insufficient  to 

(I)  5  M.  345.  (2)  6  M.H.C.R.  164  (168). 
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1887       prove  the  allegation.     No  act  is  found  to  have  been  done  in  respect  of  the 
FEB.  15.     lands  which  would  show  a   consciousness    by   the   cultivators   that   they 

occupied  on  more  than   the  ordinary  terms  of  tenancy  from  fasli  to  fasli. 

APPEL-     The  sale  in  1880  by  defendants  Nos.  11    and    18   were   after   former   suit 
LATE      commenced. 

CIVIL.  The  tenants  were  bound  to  do  service  for  the  temple  by  assisting  at 

the  car  nrocession  to  drag  the  car.     But  this  obligation  was   part  of  their 
11  M.  77.    reut  services. 

If  the  cultivators  were  ejected  by  the  plaintiff,  they  need  not  give 
their  future  service. 

It  is  contended  that  long  possession  is  evidence  of  right  of  occupancy. 
But  when  the  right  of  uossession  or  right  to  continue  in  possession  is 
proved,  as  in  this  case,  to  have  arisen  under  a  written  instrument  which 
does  noc  provide  for  right  of  permanent  occupancy,  then  the  right  to 
possession  must  prima  facie  follow  [80]  the  terms  of  the  instrument  in  the 
absence  of  any  subsequent  agreement. 

If  the  defendants  rely  on  a  right  of  occupancy  created  after  that  ins- 
trument, then  it  lies  on  them  to  prove  the  grant,  oral  or  written,  of  such 
right,  or  circumstances  from  which  such  grant  could  ba  legally  presumed. 
There  is  no  such  grant  either  alleged  to  have  been  made,  nor  are  there  any 
circumstances  proved  from  which  such  a  grant  or  right  of  occupancy  could 
be  presumed. 

Whenever  a  tenant  or  raiyat  gets  possession  of  land  for  one  year  and 
continues  in  possession  at  the  expiration  of  that  year,  he  is  pnma  facie 
held  to  so  continue  on  the  terms  of  his  lease.  Therefore  the  defendants 
must  all  be  held  to  have  continued  by  their  ancestors  or  by  themselves 
to  hold  each  succeeding  year  on  the  terms  of  the  muchalka  of  1826.  The 
result  is  that  each  of  the  cultivators  is  only  tenant  from  year  to  year. 

Krishnasami  v.  Varadaraja  (] )  is  in  its  circumstances  different  from 
this.  In  that  case  there  was  no  muchalka  proved  as  here.  There  was  an 
order  passed  by  the  Collector  to  allow  the  particular  paracudi  into  posses- 
sion to  cultivate.  Here  the  muchalka  of  1826  is  clearly  only  from  year 
to  year  at  the  outside. 

In  that  case  defendant  No.  4  and  all  the  other  defendants  were 
members  of  one  family.  The  plaintiff  in  that  suit  had  previously  brought 
a  suit  against  defendant  No.  4  to  eject  him,  and  it  was  decided  in  that 
suit  that  defendant  No.  4  was  entitled  to  a  permanent  right  of  occupation. 
As  regards  defendant  No.  4,  therefore,  the  plaintiff's  right  was  at  an  end, 
being  res  judicata. 

As  regards  the  other  defendants,  it  was  held  that  the  adjudication  in 
the  former  suit,  in  which  their  relation  succeeded  in  respect  of  a  right 
claimed  by  them,  and  the  fact  that  there  was  no  muchalka  produced,  and 
the  deed  of  transfer  by  the  Collector  to  the  plaintiff  (in  terms  the  same  as 
the  transfer  in  this  case)  and  long  possession  paying  rent,  were  circum- 
stances which  created  such  evidence  of  right  of  occupancy  as  to  throw  on 
the  plaintiff  the  onus  of  proving  that  such  defendants,  other  than 
defendant  No.  4,  were  nofe  entitled  to  such  occupancy  right. 

I  think  that  the  defendants  are  not  entitled  to  the  occupancy  right 
which  they  claim  ;  and,  inasmuch  as  due  notice  to  quit  was  given,  the 
plaintiff  is  entitled  to  maintain  the  ejectment. 

[81]  The  tenants  of  property  held  under  a  Mutt  are  not  entitled  to 
the  protection  of  the  Rent  Act.  as  the  plaintiff  is  not  a  land-holder  within 

(1)  5  M.  345. 
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the  meaning  of  the  Act,  and  the  defendants,  however  willing  they  may  be        1887 
to  pay   an  increased  rent,  cannot  have  such  rent  fixed  under  the  Kent  Act.     FEB.  15. 

There  has  been  no  misjoinder  of  defendants,  as  they  all  derived  jointly 
under  the  muchalka  of  1830  under  which  the  kist  and  swamibhogam  were     APPEL- 
reserved  in  fixed  rates  at  total  amounts  specified.  LATE 

For  convenience  sake  each  head  of  a  family  holding  separate  part  of      CIVIL. 
the  demised  land  has  had  the  kist  and  swamibhogam  fixed  and  the  amount 
has   been   paid    separately   by   him.     The  tenants  arranged   the  holding    ** ".  77. 
amongst  themselves  and  there  was  not  a  separate  demise  of  each  parti- 
cular lot  to  the  separate  holder. 

Defendants  Nos.  11,  18,  19  and  21  sold  their  holdings  to  defendants 
Nos.  98  and  99,  respectively,  and  should  not  have  been  made  parties  to 
this  suit.  As  regards  them,  this  suit  should,  I  think,  be  dismissed.  And 
inasmuch  as  the  plaintiff  insisted  on  retaining  them  as  defendants  after 
their  written  statements  alleged  that  they  parted  with  their  interest,  I 
think  the  plaintiff  should  pay  their  costs. 

As  regards  the  rent  due.  we  are  not  able  to  say  that  the  plaintiff 
satisfactorily  proved  how  much  rent  is  due.  The  books  of  the  temple  and 
accounts  have  not  been  sent  up.  Moreover,  we  think  that  when  the 
plaintiff  has  for  so  long  a  period  received  swamibhogam  from  the  several 
tenants  separately,  an  account  should  be  taken  by  the  Subordinate  Judge 
of  the  sum  due  by  each  tenant  and  that  the  decree  should  be  modified  by 
directing  each  tenant  to  pay  the  rent  due  by  him. 

Defendant  No.  20  died  before  this  suit  was  filed.  Ha  is  named  a 
defendant  in  error. 

The  defendants,  except  Nos.  11,  18,  19,  20  and  21,  should  pay  the 
costs  of  this  appeal. 

No.  107  of  1882.  This  is  a  suit  similar  in  its  facts  and  circumstances 
to  suit  No.  106  to  eject  the  tenants  of  the  village  of  Keelavelu,  and  there- 
fore the  judgment  in  No.  106  applies  of  this  suit. 

The  36th  and  37th  defendants  soil  part  of  their  lands  to  the  87th 
defendant  and  the  rest  of  their  holding  to  Nad'ir-ija  Padayaohi  before  this 
suit  was  filed,  and  were  nob  then  in  pos- [82] session  of  the  lands. 
This  suit  is  to  ba  dismiss  i  as  against  the  36th  and  37th  defendants 
with  costs. 

The  defendants  in  this  Court,  except  the  36&h  and  37th  defendants, 
are  to  pay  the  plaintiff's  costs  to  this  appeal. 

BRANDT,  J. — The  plaintiff,  as  sola  Adhinam  trustee  of  the  temple  of 
Vytbinatha  Swatni  at  Vathur  in  Sheali  taluk,  has  brought  the  two  suits, 
out  of  which  these  appeals  have  arisen  to  eject  the  defendants,  who  are 
cultivating  raiyats  from  the  lands  of  two  vilkges,  which  admittedly  belong 
to  the  temple  ;  and  to  recover  arrears  of  swamibhogam  alleged  to  be  due 
to  the  temple.  The  first  suit  (No.  106)  relates  to  the  lands  of  the  village 
of  Sandaputtur  and  the  second  suit  (No.  107)  relates  to  the  lands  of 
Keelavelu. 

The  defendants  pleaded  in  the  first  place  that  the  suit  in  each  case 
was  bad  for  misjoinrter  of  many  defendants,  each  of  whom  paid  his 
swamibhogam  separately,  and  who  ought  to  .have  been  separately  sued. 

In  the  first  suit  (No.  106),  defendantNo.il  alleged  that  he  had 
sold  his  interest  to  one  Marimuttu  Padayachi,  and  defendants  Nos.  18,  19 
and  21  stated  that  thev  had  sold  their  interest  to  Munnaru  Padayachi. 
Defendant  No.  20  is  said  to  have  died.  In  the  second  suit  (No.  107), 
defendants  Nos.  36  and  37  stated  that  they  had  sold  their  interest  to 
Nadaraja  Padayachi  and  to  Sornam.  In  each  of  these  cases  the  vendees 
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were  joined  as  defendants  to  this  suit.  One  Chinnasawmi  Naik  was  also 
added  as  defendant  to  the  second  suit.  Defendants  Nos.  38  and  54  are 
dead  and  the  suit  was  withdrawn  as  against  some  others.  The  defendants 
chiefly  insisted  that  they  had  a  permanent  right  of  occupancy  :  that  they 
had  been  in  possession  of  the  lands  for  a  very  long  time  and  had  improved 
them  at  a  great  expense  ;  and  they  were  not  liable  to  be  ejected.  They 
further  stated  that  very  little  of  the  swamibhogam  was  in  arrears,  and 
that  when  it  was  tendered,  the  plaintiff  refused  to  receive  it. 

The  judgment  of  the  Subordinate  Judge  was  substantially  the  same 
in  both  suits.  In  each  case  he  found  that  the  suit  was  not  bad  for  mis- 
joinder,  because  all  the  defendants  claimed  under  one  or  two  persons  in 
each  case,  who  bad  executed  a  muchalka  in  January  1830  consenting  to 
hold  the  lands  upon  certain  terms.  The  Subordinate  Judge  decided  that 
the  defendants  had  made  no  substantial  improvements,  and  had  no  per- 
manent right  of  occupancy,  but  were  tenants  from  year  to  year.  He  there- 
fore decreed  [83]  that  the  defendants  should  be  ejected  from  the  lands  in 
question  in  each  suit ;  that  the  plaintiff  should  be  placed  in  possession, 
with  mesne  profits,  and  arrears  of  rent,  and  costs  of  the  suit,  and  that  such 
mesne  profits,  arrears  of  rent,  and  costs  to  ba  paid  by  all  the  defendants 
in  the  first  suit,  and  by  certain  specified  defendants  in  the  second  suit. 

The  objection  of  misjoinder,  though  mentioned  at  the  hearing,  was 
not  one  of  the  original  grounds  of  appeal.  It  is  sufficient  to  say  that,  as 
all  the  defendants  in  each  case  claim  by  inheritance  or  by  purchase  or 
otherwise  under  one  and  the  same  person,  or  under  one  of  two  parsons 
who  executed  the  mnchalka  in  each  case  in  January  1830,  the  plaintiff 
had  a  common  cause  of  action  against  the  defendants  in  each  case  and 
was  not  obliged  to  sue  them  separately.  Hence  the  objection  of  misjoin- 
der on  the  ground  of  separate  payment  of  swamibhogatn  by  the  several 
defendants  cannot  be  allowed. 

The  principal  question  raised  by  these  appeals  is,  whether  the  defend- 
ants had  a  right  of  permanent  occupancy,  or  whether  they  were  merely 
tenants  from  year  to  year  ? 

Defendants  rely  very  much  on  their  possession  of  the  lands  by  them- 
selves, or  by  those  under  whom  they  claim  from  the  1st  of  January  1830, 
if  not  from  a  still  earlier  date.  But  mere  length  of  tenure  for  any  period 
will  not  give  a  right  of  permanent  occupancy  to  a  raiyat,  who  has  been  let 
in  as  a  tenant  from  year  to  year.  Sir  Colley  Scotland  in  Chockalinga  Pillai 
v.  Vythealinga  Pundara  Sunnady(\.)  admitted  that  the  decision  in  Venkata- 
ramanier  v.  Ananda  Chetty(%)  had  gone  too  far  in  laying  down  too  broad- 
ly a  pattadar's  right  of  occupation,  and  it  was  admitted  by  Turner,  C.J., 
in  Krishnasami  v.  Varadaraja  (3)  that  the  period  of  occupation,  which 
should  confer  upon  the  raiyat  a  permanent  tenure,  could  only  be  settled 
by  legislation.  In  the  case  of  Krishnasami  v.  Varadaja  (3)  there  were 
other  circumstances,  besides  mere  length  of  tenure,  which  justified  the 
Court  in  throwing  the  burden  of  proof  upon  the  plaintiff,  and  among  other 
circumstances  was  a  decision  of  the  Sudr  Court  in  1861  recognizing  a  per- 
manent title  in  defendant  No.  4,  to  whom  all  the  other  defendants  were 
related.  In  the  present  case  no  such  circumstances  are  found,  and  it  may 
[84]  be  observed  that  no  custom  in  the  defendant's  favour  has  either  been 
alleged  or  proved. 


(1)6MH.C.R.  164(171). 


(3)  5  M.  345  (357). 
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The  muchalka  of  the  1st  January  1830  does  nob  tend  to  show  that        1887 
the  tibia  of  those  who  executed  them  was  permanent.     On   the  contrary,     FEB.  15. 
there  are  some  expressions  which  favour  a   contrary    supposition  ;   and   if 
there  are   expressions    which  indicate  an  inbention  that  the  occupation     APPEL- 
should  ha  for  more  than  one  fasli,  they  are  fas  Sir  Colley  Scotland  said  of       LATE 
similar    expressions   in    a   muchalka   in   Chockalinga   Pillai's    case)   (l)      CIVIL. 
indefinite  as  to  an>  period  of   time  except    that  of  the  fasli,  and  clearly 
therefore  did  nob  bind  the  will  of  either  parby  beyond  the  currency  of  each     **  "•  ^- 
fasli  while  the  tenancy  remained  undetermined.     The  defendants  say  that 
their  tenancy  was  not  created  by  this  muchalka,  bub  that  it  existed  before 
thab  as  a  right  of    permanent  occupancy.     The    defendants'  predecessors 
in  title  may  have  been  in  possession  before  1830.  But  if  they  had  a  perma- 
nent right  of  occupancy,  they  would  probably  have  taken  care  to  have  that 
right  expressly    recognized   in  the  muchalkas  of  1830.     At  present  the 
permanency  of  their  title  before  1830   has  not  been  proved. 

In  the  muchalka  executed  in  favour  of  Government  by  the  plaintiff's 
predecessor  on  the  7th  December  1857,  he  promised  to  respect  the  rights 
and  privileges  of  the  paracudis  according  to  the  customs  of  the  respective 
villages,  and  of  the  country  ;  and  thit,  as  long  as  they  should  pay  the 
kist  properly,  he  would  no"  eject  them.  But  he  did  not  thereby  admit 
that  the  raiyats  had  any  oermanenb  right  in  the  soil,  or  thab  the  swami- 
bhogam  was  to  be  the  same  for  ail  ages.  The  passage  in  question  amounbs 
to  little  more  than  an  engagement  to  respect  the  rights  of  the  raiyats, 
whatever  those  rights  might  be. 

In  the  result  it  appears  to  me  that  the  defendants  have  not  shewn 
that  tbey  had  any  higher  title  than  that  of  cultivating  tenants  from  year  to 
year.  That  being  their  tenure,  the  ulaintitf  was  at  liberty  (as  decided  in 
Ckokalinga  Pillai's  ca.se  (1) )  to  enhance  the  rent  and  after  due  notice  to 
•root  the  defendants  at  tbe  end  of  the  fasli  for  non-payment.  Notice  has 
now  been  given,  and  the  decision  of  the  Subordinate  Judge  as  to  the  eject- 
ment of  the  defendants  must  be  upheld. 

I  agree  thab  the  evidence  as  to  the  alleged  improvements  is 
[85]  unsatisfactory,  and  nothing  can  be  allowed  bo  the  defendants  on  that 
account. 

I  agree  that  suit  No.  106  as  againsb  tbe  defendants  Nos.  11  and  18, 
and  his  son  and  brother,  defendants  Nos.  19  and  21,  who  had  sold  their 
lands,  should  be  dismissed  with  costs.  I  would  make  the  same  order 
as  to  the  defendants  Nos.  36  and  37  in  suit  No.  107. 

I  agree  also  that  the  Subordinate  Judge  should  be  directed  to  inquire 
how  much  is  due  from  each  of  the  defendants,  and  that  on  receipt  of  his 
return  the  decree  should  direct  each  tenant  to  pay  the  swamibhogam  due 
by  him. 

The  defendants,  except  those  as  to  whom  the  suit  has  been  dis- 
missed or  withdrawn,  or  who  have  died,  must  pay  all  the  plaintiff's  costs. 


(1)  6  M  H.C.R.  164  (168,  171). 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


SUPPU  AND  OTHERS  (Defendants  Nos.  3  to  6),  Appellants  v. 
GoviNDACHARYAK  (Plaintiff],  Respondent. "'' 
[16bh  July,  1887.] 

Civil  Procedure  Code,  Sections  514.  521,  522 — Award,  appeal  against  decree  in  terms  of — 
Extension  of  time  for  presenting  award — Evidence. 

Where  a  decree  purports  to  h*ve  been  made  in  terms  of  an  award  under 
Section  52-2  of  the  Coda  of  Civil  Procedure,  an  appeal  lies  against  it  if  there  was 
no  award  in  fact  or  in  law, 

An  order  extending  the  time  for  the  presentation  of  an  award  upon  an  applica- 
tion presented  within  time  is  no*;  b\d  in  Uw  by  reason  of  its  having  been  made 
after  thn  expiry  of  the  term  which  it  purports  to  extend. 

It  is  not  a  v.*liJ  objection  to  an  award  that  the  arbitrators  have  not  acted  in 
strict  conformity  with  the  rules  of  evidence. 


18  M.  423  (433)  (F.B.);  9 
M.  334  (385) ;  D.,  17   B. 


[P.,  2  N.L.R.  81  ;  R,  20  B.  596  (605)  ;  25  C.  757  (773i  (P.B.) 
Bom.  L.R.  757  (763)  (P.O.)  ;  5  O.C.  13  (14)  ;  Expl.,  15 
357  (361).] 

APPEAL  against  the  order  of  K.  R.  Krishna  Menon,  Subordinate 
Judge  of  Tinnevelly. 

Original  Suit  No.  62  of  1884,  on  the  file  of  the  Subordinate  Court  at 
Tinnevelly,  was  at  the  instance  of  both  parties  referred  to  arbitration. 
On  the  10th  October  1885,  after  the  expiry  of  the  time  fixed  for  making 
the  award,  an  application  for  the  extension  [86]  of  the  time  was  granted, 
and  the  arbitrators  presented  their  award  on  20th  March  1886.  The 
defendants  objected  to  the  award  as  being  invalid  on  the  grounds  that 
the  extension  of  time  was  illegal,  and  further  that  the  arbitrators  had 
not  proceeded  according  to  the  rules  of  legal  evidence.  The  Subordinate 
Judge  overruled  these  objections  and  passed  a  decree  in  the  terms  of  the 
award.  The  defendants  preferred  this  appeal. 

Subramanya  Ayyar,  for  respondent,  objected  that  no  appeal  lay  and 
cited  MonjiPremji  Set  v.  Maliyakel  Koyassan  Koya  Haji,  I.L.R.,  3  Mad., 
59,  and  Micharaya  Guruvu  v.  Sadasiva  Parama  Guruvu,  I.L.R.,  4  Mad., 
319. 

Sankara  Nayar,  for  appellant. 

An  appeal  lies  in  such  a  case  as  this — Pugardin  v.  Moidin,  I.  L.  R., 
6  Mad.,  414.  The  test  is  whether  the  award  was  properly  made,  if  not 
there  is  an  apueal — Lachman  Das  v.  Brijpal,  I.L.R.,  6  All.,  174.  The 
extension  of  time  was  irregular  and  illegal,  Civil  Procedure  Code, 
Sections,  514,  521,522 — Simson  v.  Venkatagopalam,  I.  L.  R.,  9  Mad.,  475. 
Another  objection  is  that  the  award  should  have  been  rejected  on  the 
ground  of  the  misconduct  of  the  arbitrators  in  the  improper  admission  of 
evidence — Pureshnath  Dey  v.  Nobin  Chunder  Dutt,  12  W.  R.,  93. 

Subramanya  Ayyar  for  respondent. 

The  extension  of  time  was  not  irregular,  Civil  Procedure  Code, 
Section  514 — Ramaya  Goundanv.  Ramaswami  Ambalam,  7  M.  H.  C.  R., 
173  ;  Pugardin  v.  Moidin,  I.  L.  R  ,  6  Mad.,  414.  The  Court  interfered 
in  revision  in  Simson  v.  Venkatagopalam,  I.  L.  R.,  9  Mad.,  475. 

[BRANDT,  J.  --  The  Court  interferes  where  there  is  no  award  in  fact 
or  in  law.] 

•  Appeal  No.   123  of  1886. 
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That  is  not  the  present  case.  The  rales  of  evidence  do  not  apply  to 
arbitrators.  Evidence  Act,  Section  1,  Harvard  v.  Wilson,  I.L.R.,  4  Cal., 
231  ;  Russell  on  Awards,  sixth  Edition,  p.  310. 

The  further  arguments  adduced  on  this  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (MUTTUgAMI 
AYYAR  and  BKANDT,  JJ.) 

JUDGMENT. 

The  preliminary  objection  has  been  taken  that  no  appeal  lies  under 
Section  522. 

That  section  presupposes  the  existence  of  an  award  as  the  basis 
of  the  decree,  and  it  cannot  apply  to  a  case  in  which  there  has  been 
no  award  in  law  or  in  fact.  It  is  urged  that  there  was  [87]  no  award 
in  law  in  this  case,  first,  because  the  time  originally  fixed  for  making  the 
award  was  in  two  instances  extended  after  the  expiration  of  the  period 
previously  fixed,  and,  secondly,  because  the  award  shows  on  its  face  that  it 
does  not  rest  on  legal  evidence.  As  to  the  first  objection  we  see  no  reason 
to  think  that  the  order  made  by  the  Subordinate  Judge  upon  an  applica- 
tion for  an  extension  of  time  presented  within  time  was  bad  in  law  by 
reason  of  its  being  made  after  the  expiry  of  the  term  which  it  purported 
to  extend.  Section  514  provides  that  the  Court  may,  if  it  thinks  fit,  grant 
a  further  time,  and  from  time  to  time  enlarge  the  period  for  the  delivery 
of  the  award,  while  Section  521  enacts  that  no  award  shall  be  set  aside, 
except  on  certain  specified  grounds,  and  that  no  award  shall  be  valid  un- 
less made  within  the  period  allowed  by  the  Court. 

There  is  then  no  ground  for  holding  the  award  to  be  invalid  upon  the 
ground  suggested.  The  case  of  Simson  v.  Venkatagopalam  (l)  is  only  an 
authority  for  the  proposition  that  time  should  not  be  extended  so  as  to 
validate  an  award  which  the  arbitrators  had  no  jurisdiction  to  make  when 
they  made  it.  On  referring  to  the  award  itself,  we  see  no  objection  on  the 
face  of  it  such  as  to  vitiate  it.  It  is  alleged  that  there  is  no  legal  evidence 
on  which  the  arbitrators  were  entitled  to  recognise  the  plaintiff's  claim  to 
the  extent  to  which  they  decreed  it.  But  the  award  contains  a  distinct 
statement  that  the  claim,  so  far  as  it  was  allowed,  was  proved  to  the  satis- 
faction of  the  arbitrators  ;  nor  is  it  a  valid  objection  to  an  award  that  the 
arbitrators  have  not  acted  in  strict  conformity  to  the  rules  of  evidence. 
We  see  no  reason  to  think  that  the  award  on  which  the  decree  appealed 
against  rests  is  bad  in  law,  and  we  dismiss  this  appeal  with  costs. 


11  M.  88. 
[88]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


VENKATASAMI  AND  ANOTHER  (Defendants  Nos.  and  23),  Appellants 
v.  SUBRAMANYA  (Plaintiff),  Respondent*     [25th  July,  1887.] 

Transfer  of  Property  Act — Act  IV  of  1882,  Sections   1,  67,   86—89 — Usufructuary  mort- 
gage, dated  •iQth  April  1882,  sued  on  in-lSSl—Form  of  decree. 

In  a  suit  filed  in  1884  on  a  usufructuary  mortgage,  dated  20th  April  1882,  a 
decree  w*s  passed  for  the  payment  of  tho  mortgage-money,  or  in  default  for  the 
sale  of  the  mortgage  property  : 
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*  Appeal  No.  22  of  1886. 
(1)  9  M.  475. 
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Held,  (semble  under  the  Transfer  of  Property  Act)  that  the  decree  for  sale    was 
the  right  decree. 

[N.P.,  11  A.  367  (370)  ;  21  0.  677;  Disappr.,  12  M.  109.] 

APPEAL  against  the  decree  of  Mr.  Justice  Handley,  a  Judge  of  this 
High  Court,  in  Civil  Suit  No.  293  of  1884. 

This  was  a  suit  on  a  usufructuary  mortgage,  dated  the  20fch  April 
1882.  The  mortgage-deed  was  admitted  by  the  contending  defendants 
who,  however,  argued,  inter  alia,  that  the  plaintiff  could  not  "obtain  a 
decree  for  foreclosure  or  sale,"  as  to  which  Handley,  J.,  observed,  "  even 
if  that  would  be  so  under  the  Transfer  of  Property  Act,  which  I  doubt, 
the  Act  does  not  apply  to  this  case  for  the  mortgage  sued  on  is  dated 
before  ib  came  into  force."  The  learned  Judge  held  that  the  plaintiff's 
case  was  established,  and  passed  a  decree  for  the  sum  claimed,  and  in 
default  of  payment  in  six  months,  for  the  sale  of  the  mortgage  property  as 
prayed  in  the  plaint. 

The  defendants  preferred  this  appeal  on  the  ground  (among  others) 
that  the  Transfer  of  Property  Act  was  applicable  and  in  any  case  the 
plaintiff  as  usufructuary  mortgagee  was  not  entitled  to  sue  for  foreclosure 
or  sale. 

Mr.  Subramanyam  and  Appadorai  Mudaliar,  for  appellants. 

Anandacharlu  and  Visvanadha  Ayyar,  for  respondent. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the  pur- 
pose of  this  report  from  the  judgment  of  the  Court  (MOTTUSAMI  AYYAR 
and  BRANDT,  JJ.)  Their  Lordships  after  [89]  discussing  the  evidence  and 
expressing  an  opinion  upon  it  in  accordance  with  that  of  Handley,  J., 
proceed  as  follows  : — 

JUDGMENT. 

Then  comes  the  question  whether  the  decree  under  appeal  is  open  to 
objection  in  so  far  as  it  orders  a  sale  of  the  property  under  mortgage  in 
default  of  payment  in  six  months. 

It  is  urged  that  such  direction  is  bad  in  law  under  clause  (a)  of  Sec- 
tion 67  of  the  Transfer  of  Prooerty  Act — Ace  IV  of  1882 — which  provides 
that  nothing  therein  contained  "shall  be  deemed  to  authorize  a  simple 
mortgagee  as  such  to  institute  a  suit  for  foreclosure,  or  an  usufructuary 
mortgagee  as  such  to  institute  a  suit  for  foreclosure  or  sale,  or  a  mort- 
gagee by  conditional  sale  as  such  to  institute  a  suit  for  sale." 

What  is  the  precise  effect  of  the  limitations  contained  in  the  fore- 
going clause  ? 

The  suggestion  that  no  decree  either  for  foreclosure  or  sale  can  be 
lawfully  made  in  a  suit  based  on  a  usufructuary  mortgage  is  on  the  face 
of  it  absurd.  The  intention  is  to  indicate  the  specific  remedy  which,  in 
the  absence  of  an  express  contract,  is  available  in  regard  to  each  of  the 
transaction  defined  by  Section  58,  viz.,  simple  mortgage,  mortgage  by 
way  of  conditional  sale,  usufructuary  mortgage,  and  English  mortgage. 

Section  67  provides,  first,  that  a  simple  mortgagee  is  not  at  liberty  to 
sue  for  foreclosure,  and  implies  thereby  that  he  can  only  ask  for  sale,  for 
the  contract  as  defined  in  Section  58,  Clause  (b),  provides  only  for  sale,  and 
discloses  no  intention  that  the  property  should  in  any  event  vest  absolutely 
in  the  mortgagee  or  that  the  mortgagor  should  be  divested  of  the  estate 
otherwise  than  under  a  sale.  Similarly,  a  mortgagee  by  conditional  sale 
is  not  entitled,  in  the  absence  of  an  express  contract,  to  institute  a  suit 
for  sale,  for  the  contract  provides  for  the  mortgage  ripening  into  a  sale  in 
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default  of  payment,  and  implies  an  intention  on  the  part  of  the  mortgagee 
to  take  the  mortgaged  property  in  satisfaction  of  the  debt  when  that  event 
has  happened.  His  remedy  is  accordingly  confined  to  a  suit  for  foreclo- 
sure. Section  88,  paragraph  2,  excepts  a  mortgage  by  way  of  con- 
ditional sale  from  the  class  of  cases  in  which  the  Court  may  pass  a 
decree  for  sale  in  a  suit  for  foreclosure.  An  usufructuary  mortgagee  as 
denned  by  Section  58,  Clause  (d),  may  retain  possession  of  the  mortgaged 
property  until  his  debt  is  re-paid,  and  may  appropriate  the  rents  and  profits 
accruing  from  the  property,  either  in  lieu  of  interest  or  in  payment  of  the 
[90]  principal  or  partly  in  lieu  of  interest  and  partly  in  payment  of 
principal. 

Whether  the  mortgagee  is  at  liberty  to  claim  foreclosure  as  of  right 
will  depend  upon  the  terms  of  the  particular  contract,  but  the  contract  as 
defined  by  the  Act  does  not  imply  an  intention  that  the  mortgagee  may 
at  his  option  insist  upon  either  remedy  as  in  the  case  of  an  English  mort- 
gage. Section  67,  Clause  (a),  provides  that  the  usufructuary  mortgagee 
is  not  entitled  as  such,  in  the  absence  of  an  express  contract!  to  the  con- 
trary, to  institute  a  suit  for  foreclosure  or  sale.  It  implies  that  he  can 
sue  only  for  the  one  or  for  the  other,  and  not  for  the  one  or  the  other  in 
the  alternative.  That  this  is  the  true  construction  is  clear  from  Sections 
86 — -89,  the  language  of  which  and,  in  particular,  the  words  in  Section 
86,  "shall  transfer  the  property  to  the  defendant;  and  shall,  if  neces- 
sary, put  the  defendant  into  possession  of  the  property,"  include  usufruc- 
tuary mortgages  among  transactions  upon  which  the  mortgagee  may 
institute  a  suit  for  foreclosure  or  a  suit  for  sale. 

It  is  important  to  bear  in  mind  the  distinction  that  exists  between 
the  power  of  the  Court  to  decree  a  sale  in  a  suit  for  foreclosure,  and  the 
right  of  the  usufructuary  mortgagee  as  founded  on  the  contract.  The 
second  paragraph  of  Section  83  deals  with  such  power  and  is  taken  from  44 
and  45  Viet.,  c.  41,  Section  25.  It  was  a  power  constantly  exercised  by 
Courts  of  Equity  in  England,  and  it  may  ba  that  it  is  inserted  in  this 
Act  with  reference  to  a  notion  which  was  commonly  held  in  this  country, 
that  a  mortgage  was  intended  to  be  only  a  security  and  to  be  always 
redeemable.  In  exercising  this  power  the  Court  is  authorized  to  impose 
such  terms,  as  it  thinks  fit  to  prevent  injustice  or  unfairness  to  the 
mortgagee. 

The  usufructuary  mortgage,  which  is  the  subject  of  the  present 
suit,  was  not  in  the  nature  of  a  mortgage  by  way  of  conditional  sale. 
The  decrea  for  sale  was  the  only  one  which  the  plaintiff  was  entitled  to 
claim  and  the  Court  was  at  liberty  to  make.  We  must  overrule  the 
objection  taken  in  appeal  to  the  form  in  which  the  decree  has  been  made, 
and  dismiss  the  appeal  with  costs. 


1887 
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1887  11  M.  91  =  12  Ind.  JUP.  13. 

AUG.  16.  [91]  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

PTVTT          AMMAKANNCJ  (Plaintiff),  Appellant  v.  APPU  (Defendant],  Respondent.'"' 

f2.lst  April  and  16th  August,  1887.] 

Hindu  Law — Maintenance  of  son's  widow — Self-acquired  property, 
12  Ind.  Jur. 

._  A  Hindu  is  under  no  obligation  to  maintain   his  adult  son  or  his  son's  widow 

out  of  his  self-acquired  property.  Thus  a  daughter-in-law  can  enforce  no  claim 
for  maintenance  against  the  salf-aoquirei  property  of  her  fa,ther-in-law  which  has 
passed  to  his  grandson,  unless  the  facher-in-law  showed  by  conduct  or  otherwise 
an  unequivocal  intention  that  it  should  be  taken  subject  to  the  obligation  of 
providing  for  his  support. 

[Cons.,  2-2  M.  305  (306)  =9  M.L.J.  14.] 

SECOND  appeal  againsb  the  decree  of  J.  Hope,  District  Judge  of  South 
Arcot,  in  Appeal  Suit  No.  215  of  1885,  reversing  the  decree  of  C.  Sury 
Ayyar,  District  Munsif  of  Cuddalore,  in  Original  Suit  No.  192  of  1885. 

This  was  a  suit  brought  by  a  widow  againsb  her  husband's  nephew 
to  recover  maintenance  out  of  the  self -acquired  property  of  her  father-in- 
law  now  in  the  hands  of  the  defendant. 

The  District  Munsif  decreed  as  prayed,  but  his  decree  was  reversed 
on  apceal  by  the  District  Judge. 

The  plaintiff  preferred  this  second  appeal. 

Mahadeva  Ayyar,  for  appellant. 

Rama  Rau,  for  respondent. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.) 

JUDGMENT. 

"  The  appellant,  Ammakannu  Ammall,  is  the  widow  of  the  undivided 
brother  of  Eagava  Pillai,  the  son  of  one  Srinivasa  Piilai,  and  the  father  of 
che  minor  respondent  named  Appu  alias  Lokanada  Pillai.  The  appel- 
lant's husband  predeceased  his  father  and  the  finding  is  that  it  was  the 
latter  who  acquired  the  property  now  in  the  respondent's  possession. 
The  appellant's  case  was  that  as  between  her  and  the  respondent  the 
[92]  property  in  question  was  ancestral,  that  her  father-in-law  was  bound 
to  maintain  her,  and  that  she  was  entitled  to  a  decree  for  maintenance 
against  the  respondent  and  to  have  it  charged  on  the  property  in  his 
hands.  The  respondent's  contention  was  that  his  grandfather  satisfied 
the  appellant's  claim  in  full  during  his  lifetime  and  that,  at  all  events,  her 
maintenance  was  not  a  charge  on  the  property  which  is  in  his  possession. 
It  was  found  that  the  plea  of  satisfaction  was  not  proved,  but  the  Judge 
was  of  opinion  that  the  claim  itself  could  nob  be  supported  under  Hindu  law. 
He  observed  that  the  property  in  dispute  was  acquired  by  the  appellant's 
father-in-law,  that  he  was  under  no  obligation  to  provide  for  her 
maintenance  out  of  his  self-acquired  property,  and  that  the  respondent's 
father  and  the  respondent  inherited  it  from  him  in  regular  course  of 
succession  free  of  such  obligation.  It  is  argued  in  support  of  this  second 
appeal  that  a  father-in-law  is  bound underHindu  law  to  support  his  widowed 
daughter-in-law  irrespective  of  any  ancestral  or  joint  property  vesting  in 

*  Second  Appeal  No.  785  of  1886. 
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him   on  his  son's  death   by  survivorship,  and  that  for  the  purposes  of  the       1887 
present  suit  the  property  which  the  respondent   and  his   father  inherited     AUG.  16. 
from  bis  grandfather  ought  to  be  treated  as  ancestral.  ~ 

"  As  to  the  first  contention,  we  are   inclined  to  argee  with  the   Judge     APPEL- 
that,  according  to  Hindu    law,  a  father    is  under    no    legal  obligation   to       LATE 
maintain  his  adult  son  or  the  son's  widow   out  of    his   self-acquired    pro-      CIVIL, 
perty.  It  is  stated  by  the  author  of  Smriti  Chandrika  (Krishnasawmi  Iyer's 
translation,   Chapter  XI,  Section  I,  §  34)  that  the  duty  of  maintaining  a    ! 
coparcener's  widow,   whether  the  survivor  is  a   father   or  a    brother,    is  *2  Indl  <*Q 
dependant  on   his  taking  by   survivorship  coparcenary   property.     Again,         **• 
"  where  there  is   no  property  but  what  has  been  self-acquired,"  says  the 
Mitakshara,  "the  only  parties  whose  maintenance  out  of  such  property  is 
imperative  are    aged  parents,    wife  and  minor   children  "   (see  Mitakshara 
on  Subtraction  of  Gift).  The  decisions  in  support;  of  this  view  are  collected 
in  Mr.  Mayne's  learned  Treatise  on  Hindu  Law,  §§  375    and  376.     The 
first  contention  cannot  therefore  be  supported. 

"With  reference  however  to  the  second  contention,  it  must  be  borne 
in  mind  that  the  suit  which  is  the  subject  of  this  second  appeal  was  brought 
not  by  the  son's  widow  against  her  father-in-law  but  by  the  uncle's  widow 
against  her  husband's  nephew.  It  is  not  sufficient  to  show  that  the  pro- 
perty in  question  was  acquired  by  the  appellant's  father-in-law,  that  her 
husband  had  no  vested  [93]  interest  in  it  by  birth,  and  that  as  he  pre- 
deceased his  father  he  bad  also  acquired  no  interest  in  it  by  inheritance, 
but  it  is  necessary  to  go  a  step  further  and  to  inquire  whether  the  pro- 
perty was  burthened  with  the  appellant's  maintenance  by  her  father-in-law 
before  it  descended  to  the  respondent's  father.  If  it  was,  it  ceased  to  be 
self-acquired  property  as  against  the  aopellant  on  its  descent  from  her 
father-in-law  to  her  brother-in-law.  If  the  former  who  acquired  the  pro- 
perty and  who  was  competent  to  alienate  it  at  his  pleasure  subjected  it 
to  her  maintenance,  either  by  express  declaration  or  by  conduct,  the  heir 
could  only  take  it  subject  to  the  appo:ntment  made  by  the  person  who 
acquired  the  property.  This  question  was  not  considered  by  the  Judge, 
though  the  plea  of  satisfaction  by  the  grandfather  set  up  by  the  respond- 
ent, and  the  averment  in  the  plaint  that  the  appellant  had  lived  in  the 
family  as  one  of  its  members  until  1879  suggest  that  the  parties  believed 
that;  the  father-in-law  desired  to  support  her.  The  finding  therefore  that 
the  property  was  acquired  by  Srinivasa  Pillai  and  that  the  appellant's 
husband  predeceased  him  is  not  sufficient;  in  law  for  the  disposal  of  this 
appeal.  We  shall  ask  the  Judge  to  try  the  following  issue  upon  such 
evidence  as  the  parties  may  adduce,  and  return  a  finding. 

"  Whether  the  respondent's  grandfather  manifested  by  his  conduct 
or  otherwise  an  unequivocal  intention  that  his  self-acquired  property 
should  be  taken  subject  to  the  obligation  of  providing  for  the  support  of 
his  widowed  daughter  in-law." 

[The  District  Judge  returned  a  finding  to  the  effect  that  no  such 
intention  had  been  manifested.  This  was  accepted  by  their  Lordships, 
who  accordingly  dismissed  the  second  appeal.] 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


[Yol. 


PULAMADA  AND  OTHERS  (Defendants],  Appellants  v,  BAVUTHU 
AND  OTHERS  (Plaintiffs),  Respondents.* 
[18th  July  and  5th  August,  1887.] 

Civil  Procedure  Code,  Sections  50,  53—  Amendment  of  plaint  —  Change  in  form    of  suit, 
the  cause  oj  action  being  unchanged. 

The  plaintiffs  alleged  that  the  defendants  had  encroached  on  the  bed  of  a  tank, 
raised  embankments,  and  cultivated  crops  which  interfered  with  the  plaintiffs' 
supply  of  water ;  and  they  prayed  for  a  decree  ejecting  the  defendants  from  the 
land  encroached  on  and  restraining  them  from  interfering  with  it : 

Held,  that  the  Court  was  not  precluded  by  Section  53  of  the  Code  of  Civil 
Procedure  from  passing  a  decree  declaring  the  plaintiffs'  right  to  the  water  of  the 
tank,  directing  the  defendants'  embankments,  &c.,  to  be  removed,  and  regulating 
the  cultivation  of  their  lands  ;  but  that  the  defendants'  liberty  of  cultivation 
should  not  be  restricted  more  than  was  necessary  to  secure  the  plaintiffs'  supply 
of  water. 

[R,,  U.B.R.  (1897—1901)  231  (236).] 

SECOND  appeal  against  the  decree  of  S.  Gopalacharyar,  Subordinate 
Judge  of  Madura  (East),  in  Appeal  Suit  No.  520  of  1884,  reversing  the 
decree  of  P.  S.  Gurumurthi  Ayyar,  District  Munsif  of  Tirumangalam,  in 
Original  Suit  No.  100  of  1883. 

The  plaintiffs  alleged  that  they  were  owners  of  some  of  the  land  in 
a  certain  village,  and  that  the  rest  of  the  village  belonged  to,  or  was  in 
the  occupation  of,  the  defendants  :  that  the  land  was  irrigated  by  a  tank 
of  which  the  water-spread  was  about  3i  gulies :  that  the  defendants  had 
encroached  on  gulies  2-4-1  and  made  wells  and  embankments  and  raised 
wet  crops,  and  thus  prevented  the  full  accumulation  of  water  in  the  tank 
and  diminished  the  supply  of  water  for  the  plaintiffs.  The  plaint  prayed 
for  a  decree  ejecting  the  defendants  from,  and  preventing  them  from 
interfering  with,  the  land  encroached  on. 

The  District  Munsif  dismissed  the  suit,  but  the  Subordinate  Judge 
on  appeal  passed  a  decree  declaring  the  plaintiffs'  right  to  be  supplied 
with  water  from  the  tank,  directing  that  the  defendants'  land  be  restored 
to  its  former  condition,  and  restricting  its  cultivation  to  certain  specified 
crops. 

[95]  The  defendants  preferred  this  second  appeal. 

Subramanya  Apyar,  for  appellants. 

Rama  Ran,  for  respondents. 

The  further  facts  of  this  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  MUTTCSAMI  AYYAR,  J.). 

JUDGMENT. 

The  suit  from  which  this  second  appeal  arises  was  in  the  nature  of  an 
ejectment  brought  by  the  respondents  against  the  appellants.  The  plaint, 
as  originally  framed,  prayed  for  a  decree  restraining  the  defendants  from 
interfering  with,  and  ejecting  them  from,  2-4-1  gulies  of  land  in  their 
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possession  lying  in  the  bed  of  the  tank  in  the  village  of  Vattuvappatty  in 
the  district  of  Madura. 

The  respondents'  case  was  that  they  and  defendants  Nos.  3,  7,  13, 19 
and  20  owned  wet  lands  under  that  tank  ;  that  3i  gulies  was  its  original 
area  ;  that  defendants  6-10  encroached  upon  it  in  1285,  and  that  by  dig- 
ging wells  on  andusing  the  portion  encroached  upon  as  they  liked,  narrow- 
ed the  water- spread,  prevented  the  tank  on  which  the  respondents' 
land  depended  for  irrigation  from  receiving  its  usual  supply,  and  thereby 
caused  to  them  loss  of  produce.  The  appellants  who  resisted  the  claim 
contended  that  the  land  in  suit  was  their  ancestral  property,  that  it  did 
not  form  part  of  the  water-spread  of  the  tank  in  question,  that  the 
respondents  owned  no  wet  land  under  it,  and  that  the  tank  was  not  an 
old  reservoir.  They  also  denied  the  alleged  encroachment,  pleaded  limi- 
tation in  bar  of  the  claim  and  alleged  that  the  tank  never  exceeded  one 
guli  in  extent. 

The  District  Munsif  found  that  for  more  than  12  years  before  suit, 
the  extent  of  the  tank  had  consisted  only  of  one  and  odd  gulies,  and  that 
the  land  in  dispute  had  not  been  submerged  during  thai;  period,  and  upon 
that  finding,  he  came  to  the  conclusion  that  the  suit  was  barred,  and 
dismissed  it  with  costs. 

Thereupon  the  plaintiffs  preferred  an  appeal  and  they  urged  that  the 
nature  of  their  claim  was  misapprehended  by  the  Court  of  First  Instance, 
and  that  they  were,  at  all  events,  entitled  to  a  declaration  that  defendants 
were  not  at  liberty  to  use  the  land  in  dispute  in  the  way  they  have 
done  since  Fasli  1285,  viz.,  raising  garden  crops,  and  that  they  were 
bound  to  raise  only  such  crops  as  they  used  to  raise  prior  to  1285. 
This  contention,  the  appellant  [96]  opposed  on  the  ground  that  no  relief 
should  be  decreed  in  appeal,  which  was  not  claimed  in  the  plaint.  The 
Subordinate  Judge  decided  that  the  relief  claimed  before  him  was  includ- 
ed in,  and  formed  part  of,  the  case  disclosed  by  the  plaint.  On  this 
view  he  remitted  three  issues  for  trial,  viz.,  (1)  whether  the  plaintiffs  owned 
nunja  lands  depending  for  their  water-supply  on  the  tank  in  question  ; 
(2)  whether  the  defendants  interfered  with  the  tank  so  as  to  diminish  its 
water-spread ;  (3)  whether  the  right  of  the  defendants  was  only  of  a  quali- 
fied nature  as  alleged  by  the  plaintiffs,  and  whether  the  plaintiffs'  claim 
as  founded  thereon  was  barred  by  limitation.  On  the  first  issue,  he  found 
that  the  plaintiffs  owned  nunja  lands  which  were  entitled  to  a  regular 
supply  of  water  from  the  tank  through  the  two  sluices  or  openings  now 
in  existence.  On  the  second  issue  he  found  that  the  extent  of  the  tank 
consisted  originally  of  3-8-3  gulies,  that  its  water-spread  extended  at  pre- 
sent only  to  1-4-2  guli,  that  gulies  2-4-1  lying  to  the  east  of  the  present 
water-spread  were  submerged  until  8  or  9  years  before  suit,  and  that  they 
since  ceased  to  be  submerged,  because  the  tank  ceased  to  receive  its 
usual  supply  in  consequence  of  the  defendants  having  raised  the  level 
of  their  lands  and  of  the  embankments  erected  by  them  subsequently 
to  1285.  On  the  third  issue  he  held  that  the  respondents'  claim  was 
good  and  not  barred  by  limitation  so  far  as  it  related  to  the  securing 
of  the  usual  supply  of  water  in  the  tank  and  to  the  restoration  of  its 
capacity.  Upon  these  findings  he  was  of  opinion  that  it  was  necessary 
to  direct  defendants  Nos.  6  to  10  and  21  to  24  to  restore  their  lands 
to  their  original  level,  and  to  use  them  as  they  did  before  1285,  and 
decreed  that  the  lands  be  reduced  in  level  as  specified  in  the  decree,  that 
no  vegetation  or  crops  other  than  those  mentioned  in  Exhibit  F,  viz., 
cucumber,  pagal,  melons,  and  gourds  be  raised,  and  that  they  might  raise 
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such  crops  only  when  they  could  do  so  without  obstruction  to  the  flow 
of  water  into  the  tank  or  retention  of  water  by  it.  Defendants  8 — 10  and 
22 — 24  have  preferred  this  second  appeal. 

The  first  objection  taken  in  suoport  of  this  second  appeal  is  that 
the  Subordinate  Judge  allowed  the  suit  as  originally  framed  to  be  altered 
in  appeal  into  a  different  suit.  It  is  no  doubt  provided  by  the  proviso 
to  Section  50  of  the  Code  of  Civil  Procedure  that  the  plaint  cannot  be 
altered  so  as  to  convert  a  suit  of  one  character  into  a  suit  of  another  and  in- 
consistent character.  But  weobservd  [97]  that  the  ground  of  action,  viz., 
the  unauthorized  diminution  of  the  extent  of  the  tank-bed  so  as  to  diminish 
its  capacity  and  the  supply  of  water  available  to  the  plaintiff,  was  through- 
out the  same.  Though  the  respondents'  prayer  for  ejectment  of  the  appel- 
lants and  for  an  injunction  restraining  all  interference  with  the  lauds  in 
question  on  their  part  was  not  one  which  could  be  granted,  this  did  not 
preclude  the  Subordinate  Judge  from  decreeing  a  relief  less  than  what  they 
claimed.  The  specific  right  and  its  infraction  alleged  were  noc  altered  in 
appeal  and  we  cannot  therefore  say  that  the  procedure  of  the  Subordinate 
Judge  is  in  construction  of  the  provisions  of  Section  53. 

Another  objection  urged  on  behalf  of  the  appellants  is  that  the  lands 
in  suits  are  their  private  property  and  that  the  Subordinate  Judge  has 
recorded  no  finding  to  the  contrary.  We  are  nob  prepared  to  attach 
weight  to  this  contention.  The  Suboidinate  Judge  has  distinctly  found, 
as  facts,  that  the  extent  of  the  tank  was  reduced  from  more  than  three 
gulies  to  about  one  guli,  that  though  this  reduction  took  place  more  than 
12  years  before  suit,  it  did  not  prejudice  the  respondents'  right  until  the 
appellants  raised  subsequently  to  1285  the  level  of  their  lands  and  put  up 
embankments  so  as  to  prevent  the  tank  from  receiving  and  retaining  its 
usual  supply  of  water.  We  cannot  then  say  that  the  appellants'  lands 
did  not  form  part  of  the  tank-bed,  or  that  they  were  held  otherwise  than 
subject  to  the  condition  that  they  shall  not  so  enjoy  them  as  materially 
to  diminish  the  capacity  of  the  tank  and  diminish  the  supply  of  water 
available  for  lands  depending  upon  such  supply  for  their  irrigation. 

The  third  question  argued  in  second  appeal  is  that  so  long  as  appel- 
lants' lands  continue  on  their  former  level,  the  restriction  imposed  in 
regard  to  the  specific  crops  which  the  appellants  are  to  raise  and  the 
time  when  they  are  to  raise  them,  is  an  unwarranted  interference  with  free- 
dom of  enjoyment.  The  respondents'  pleader  is  unable  to  show  that  this 
objection  is  not  well  founded  and  concedes  that  the  decree  under  appeal, 
requires  to  be  modified.  The  restriction  goes  beyond  what  is  necessary 
for  the  protection  of  the  respondents'  rights,  and  it  cannot  be  assumed 
that  because  the  appellants  raised  four  specific  crops  prior  to  1285,  they  are 
not  at  liberty  to  raise  other  crops  hereafter,  provided  they  do  so  without 
diminishing  'the  supply  of  water  available  in  the  tank  for  the  respondents' 
land.  We  therefore  amend  the  decree  of  [98]  the  Subordinate  Judge  in 
this  respect  and  confirm  it  in  other  respects.  As  both  parties  have  suc- 
ceeded and  failed  in  part  we  direct  that  each  bear  their  costs  in  this 
Court. 
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Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt.  APPEL- 

LATE 

QUEEN-EMPRESS  v.  ENGADU  AND  OTHERS.*  CRIMINAL 

[23rd  August,  1887.] 

11  M   98  = 

Criminal  Procedure  Code,  Sections  6},  167, 170,  344 — Bemand  of  prisoners  in  custody 

the  police.  '    2  Weir  14 

The  right  construction  of  Section  1G7  of  the  Code  of  Criminal  Procedure  is 
that  in  proceedings  before  the  police  under  chapter  XIV,  the  period  of  remand 
cannot  exceed  in  all  fifteen  days,  including  one  or  more  remands. 

[P.,  23  B.  32  (34).] 

CASE  reported  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure  by  G.  Stokes,  Acting  District  Magistrate 
of  Cuddapah. 

The  case  was  reported  as  follows  : — 

"  These  are  dacoity  cases.  The  prisoners  were  remanded  for  fifteen 
days  under  Section  167  of  the  Code  of  Criminal  Procedure.  The  police 
applied  for  a  remand  for  the  collection  of  further  evidence  for  a  further 
period,  but  the  Sub-Magistrate  refused  to  grant  any  further  remand  on 
the  authority  of  the  ruling  of  the  High  Court,  communicated  with  G.O., 
No.  3092,  dated  22nd  November  1883,  and  directed  the  prisoners  to  be 
released.  As  the  ruling  in  question  seems  to  me  to  be  highly  dangerous 
to  the  administration  of  public  justice  and  unnecessary,  and  as,  with  all 
deference,  I  think  it  founded  on  a  mistaken  view  of  the  law,  I  make  this 
reference. 

"  These  three  dacoities  were  committed,  the  first  at  Kallur  in 
Chandragiry  taluk,  North  Arcot  district,  the  second  in  the  limits  of 
Srirangarajapaliem  village,  Pullampet  taluk,  i.e.,  on  the  road  from  Eajempet 
to  Rayachoti,  and  third  at  Ghatluin  Mad  an  apalle  taluk,  Cuddapah  district. 
The  distance  of  the  scene  of  offence  in  the  first  case  from  that  in  the 
second  I  am  unable  to  state,  but  it  can  [99]  hardly  be  less  than  three 
days'  journey  at  the  shortest  by  road  and  rail.  The  distance  of  that  of  the 
second  from  that  of  the  third  is  seventy  miles  by  road.  In  the  first  case, 
the  persons  attacked  were  inhabitants  of  Kurnool,  journeying  to  Madras. 
In  the  second,  coral  merchants  of  the  Vayalpad  taluk,  whose  houses  are 
as  far  from  the  scene  of  crime  as  Ghatlu.  In  the  third  they  were 
inhabitants  of  Madanapalle,  which  is  close  to  Ghatlu. 

"  The  above  cases  came  to  light  by  some  of  the  stolen  property  being 
found  in  the  possession  of  the  accused.  The  prisoners  were  arrested 
with  property  in  Kadiri  taluk  at  a  place,  I  believe,  about  fifty  miles  from 
Ghatlu.  The  result  of  the  ruling  to  which  I  call  attention  would  be  that 
the  police  had  to  get  the  owner  of  property  and  have  it  identified,  had  to 
collect  all  the  evidence  as  to  the  commission  of  the  offence  and  identity 
of  prisoners,  and  to  work  up  the  case  within  fifteen  days  ;  but  in  the 
above  cases  it  is  at  once  obvious  that  this  is  quite  impossible,  and  any 
one  at  all  conversant  with  the  detection  of  dacoity  cases  will  know,  that: 
unless  it  is  a  very  unskilfully-contrived  crime,  it  is  impossible  to  get  the 
evidence  together  much  under  one-and-a-half  months ;  yet  until  the 
evidence  is  got  together  no  charge  sheet  can  be  put  in  under  the  Criminal 
Procedure  Code,  and,  consequently,  there  is  no  Magistrate  having 
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jurisdiction  in  the  case  who  can  remand  for  more  than  fifteen  days.  The 
AY?_28'  Prisoners  arrested  must  be  released  with  the  certainty  that  they  will  not 
APPEL-  '°r  ye,ars  ^  ever  be  caught  again. 

The  remarks  which  I  have  now  to  make  I  desire  to  make  with  all 
LATE       respect  to  the  learned  Judge,  who  made  the  ruling.     In  my  oninion,  the 
CRIMINAL,  ruling  is  clearlv  wrong.     It  proceeds  on  the  contrast  between  the  Sections 
11  M~~98=    ^^  a      ^^  °f  ^ne  Code  of  Criminal  Procedure.     I  would  submit,  with  all 
2  Weir  142     Deference,  Mat  Me  words  '  from  time  to  time  for  a  period  not  exceeding 
fifteen  days'  mean  exantly  the  same  as  the  words  '  for  a  term  not  exceeding 
fifteen  days  at  a  time.'     That  they  wore  intended  to  do  so  I  entertain  no 
doubt,  for  let  us  consider  the  old  law,  the  evil,  an^  the  remedv.     The  sec- 
tion corresponding  to  167  of  the  former  Criminal  Procedure  Code  contained 
no  mention  of  a  time  to  which  the  remand  was  limited.     The  result  was 
that  a  Magistrate  in  Bombav  held  that  he  could  remand  for  an  indefinite 
period.  The  High  Court  ruled  on  revision  in  Reg  v.  Surkyavalad  Dhaku  (1) 
that  remand  in  this  case   [100]  was  governed  by  the  same  rule  as  con- 
tained in  the  section  corresponding  to  Section  344  of  the  present  Criminal 
Procedure  Code.  I  submit   that   by  the   true  rules  of   interpretation   of 
statures   on  this   state  of   facts,  the    Droper    interpretation    is  that  the 
legislature  intended   in  adding  to  Section    167  of   the   Code   of  Criminal 
Procedure  not  to  change  but  to  clear  the  law. 

"  This  view  is,  I  would  respectfully  submit,  borne  out  by  the  discussion 
which  preceded  the  passing  of  the  Code  of  Criminal  Procedure.  It  will 
be  observed  that  in  the  bill,  as  originally  drafted,  the  words  used  were  '  for 
a  term  not  exceeding  fifteen  days  in  the  whole.'  The  words  '  in  the  whole' 
were  struck  out  by  the  select  committee,  and  it  was  stated  in  their  report 
the  section  had  been  altered  so  as  to  leave  the  existing  law  intact." 
Prisoners  were  not  represented. 

The  Acting  Government  Pleader  (Mr.  Powell),  for  the  Crown. 
The  further  facts  and  arguments  in  this  case  appear  sufficiently,  for 
the  purpose  of  this  report,  from  the  judgments  of  the  Court  (KERN AN  and 
BBANDT,  JJ.). 

JUDGMENTS. 

KERNAN,  J. — The  ruling  of  the  23rd  October  1883  pronounced  by  a 
Judge  sitting  in  the  Admission  Court  was  as  follows  : — "  The  referring 
officer  is  right.  The  construction  of  Section  167  is  that  in  proceedings 
before  the  police  under  chapter  XIV,  the  period  of  remand  cannot  exceed 
in  all  fifteen  days,  including  one  or  more  remands. 

"  In  proceedings  under  chapter  XXIV,  Section  344,  much  larger  power 
of  remand  is  given,  not  exceeding  fifteen  days  at  a  time. 

"  The  contrast  between  the  sections  is  very  clear." 

The  Third-class  Magistrate,  on  the  2nd  and  6th  December  1886,  in 
two  cases  having  recorded  that  the  fifteen  days'  remand  against  the  pri- 
soners expired  that  day,  and  that  he  was  not  authorized  to  grant  remand 
for  a  time  exceeding  fifteen  days  under  Section  167,  directed  the  prisoners 
to  be  set  at  liberty. 

The  Acting  District  Magistrate  refers  the  case  to  have  the  above 
ruling  considered  on  the  ground  that  Section  167  authorizes  the  Magistrate 
to  remand  from  time  to  time  for  a  term  not  exceeding  fifteen  days  at  a 
time. 

We  think  the  ruling  of  1883  is  right.  The  Magistrate  might  from 
time  to  time  remand,  but  the  sum  of  the  periods  of  remand  cannot  exceed 

(1)  5B.H.C.  Cr.C.31. 
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"  a  term  of  fifteen  days."     The  words  "  at  a  time  "  do  not  occur  in  Section 
167  after  "  fifteen  days."  Where  it  was  intended  by  [101]  the  Code   that     APQ-  23> 
remand  might  be  made  for  fifteen   days  "  at  a  time,"    the  Code  expressly      AppwT.. 
says  so  (see  Section  344  in  the  second  paragraph  or  proviso).  The  power  of 
remand  under  Section  167  is  given  to  detain  the  prisoners  in  custody  while 
the  police  make  the  investigation,  and  in  a  proper  case  to  prepare  to  com-  CRIMINAL, 
mence  the  inquiry.  .  Section  167  gives  the  Magistrate  discretion  (recording 
bis  reasons)  to  remand  from  time  to  time,  but  limits  the  period  for  the  exer-    11  M.  98  = 
cise  of  that  discretion  to  fifteen  days.     Daring  the  period  of  investigation  2  Weir  142. 
by  the  police,  evidence  usually  is  not  brought  before  the  Magistrate,  as  the 
inquiry  has  not  bean  begun.     If  the  construction  of  Section  167  is  as  con- 
tended for  by  the  Magistrate,  the  prisoner  might  find  himself  in  custody 
for  months  before  any   witness  is  confronted  with  him,  or  any  evidence 
recorded  by  the  Magistrate.     Such  construction  would  cause  great  griev- 
ance and  would  then  be  wholly  unnecessary,  for  Section  170  authorizes 
the  police  officer,  if  there  is  evidence  or  reasonable  ground  of  suspicion,  to 
forward  the  accused  to  a  Magistrate  empowered  to  take  cognizance  of  an 
offence  on  police  report.  Then,  under  Section  344,  an  application  might  be 
made  for  cause  shown  as  specified  there  to  the  proper  Magistrate  to  post- 
pone the  commencement  of  the  inquiry  and  remand  the  prisoner. 

Section  344  requires  cause  for  the  remand  to  be  shown,  whereas 
Section  167  gives  a  discretion  to  the  Magistrate,  merely  directing  him  to 
record  his  reason  and  give  notice  to  the  District  Magistrate.  Apparently, 
the  police  officer  thought  there  were  good  grounds  for  the  charge,  but  he 
asked  five  days'  remand  to  charge-sheet  witnesses. 

The  prisoner  was  not  forwarded  under  Section  170.  The  Third-class 
Magistrate,  apparently,  was  not  authorized  to  act  on  a  police  report  and 
was  not  authorized  to  make  an  order  under  Section  344.  At  all  events, 
the  application  for  remand  was  under  Section  167  and  not  under  Section  344. 
We  do  not  agree  with  the  Magistrate  and  we  make  no  order. 

BRANDT,  J. — Under  an  order  made  under  Section  167,  Criminal  Proce- 
dure Code,  the  accused  person  is  detained  in  the  custody  of  the  police,  or  in 
such  other  custody  as  the  Magistrate  making  the  order  thinks  fit.  Ordi- 
narily, no  doubt,  he  will  be  in  the  custody  of  the  police. 

•  Such  detention  is  altogether  different  from  the  custody  in  which 
an  accused  person  is  kept  under  remand  given  under  Section  344,  [102] 
Criminal  Procedure  Code,  which  is  the  custody  provided  by  the  legislature 
for  under-trial  prisoners. 

In  the  former  case,  the  accused  is  not  placed  before  a  Magistrate  for 
trial  or  for  the  purpose  of  an  inquiry  by  a  Magistrate  with  a  view  to 
commitment,  but  to  enable  the  police  to  complete,  if  possible,  or,  at  least, 
to  proceed  with,  their  investigation. 

The  intention  of  the  legislature — having  regard  to  Sections  61  and 
167  and  to  the  requirements  of  justice  generally — is  that  an  accused 
person  should  be  brought  before  a  Magistrate  competent  to  try  or  commit 
with  as  little  delay  as  possible — Manikam  v.  The  Queen  (l).  There  may 
be  cases  in  which  no  evidence  may  be  available  within  sixteen  days  from 
the  date  of  an  accused  person's  arrest,  but  such  should  be  and  probably 
are  rare,  and  such  evidence  as  may  then  be  available  should  be  placed 
before  a  Magistrate  competent  to  hold  an  inquiry  or  try.  The  Magis- 
trate has  then  power  under  Section  344,  Criminal  Procedure  Code,  to 
postpone  without  limit  (provided  that  the  accused  be  not  remanded  for 

(1)  6  M.  63. 
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•  .  trial  for  the  purpose  of  obtaining  further  evidence  which  it  appears  likely 

may  bo  obtained  if  time  is  given,  or  for  other   reasonable  cause,    and  if  no 

LATE       such  evidence  is  then  forthcoming  and  if  it  is  not  shown  that  any  is  likely 

CRIMINAL,  to  be  obtained,  it  appears  only  reasonable  that  the  accused  person  should 

.       -T"~~~  _     no  longer  be  retained  in    custody  ;    there  is  nothing  to  prevent  his  being 

re-arrosced,  if  evidence  be  subsequently  secured. 

Weip  142>  Beading  the  two  Sections  167   and  344  together  and   having  regard 

to  the  other  considerations  above  stated.   I  concur  in  the  opinion  of  my 
learned  colleague. 


11 H.  103. 
[103]  APPELLATE    CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


BAJARATHNAM  (Defendant),  Appellant  v.  SHEVALAYAMMAL  (Plaintiff}, 

Respondent*      [12th  August,  1887.] 
Limitation  Act  (Act  XV  of  1877),  Section  15 — Period  of  injunction  included. 

A  member  of  a  firm  sued  for  a  partnership  debt  and  obtained  a  decree  ;  he  died 
before  execution.  In  a  suit  brought  by  his  widow  an  injunction  was  issued 
restraining  his  partner  from  realising  the  partnership  assets.  Subsequently,  a 
receiver  was  appointed  for  the  partnership  assets,  and  he  applied  for  execution  of 
the  above  decree  : 

Held,  that  the  time  during  which  the  injunction  was  in  force  was  not  to  be 
excluded  in  computing  the  period  of  limitation. 

[R.,  26  M.  780  (786)  =  13  M.L.J.  412 ;  7  Ind.  Gas. 886  (888).] 

APPEALS  against  the  orders  of  C.  W.  W.  Martin,  District  Judge  of 
Salem,  dated  18th  March  1885,  and  made  in  Appeal  Suits  Nos.  98,  99, 
100  of  1884,  reversing  the  order  of  District  Munsif  of  Salem,  dated  31st 
March,  1884,  and  made  on  execution-petitions  in  Original  Suits  Nos.  131 
of  1877,  20  of  1879,  and  621  of  1879. 

In  the  case,  from  which  appeal  No.  119  of  1885,  was  pref erred, tt  he 
facts  were  as  follows  : — 

A  and  B  were  partners.  On  6th  December  1879  A  obtained  a  decree 
in  a  suit  brought  by  him  on  behalf  of  the  partnership,  A  died  on  31st 
.December  1879  while  the  decree  was  unexecuted.  On  4th  October  1880 
A's  widow  instituted  Original  Suit  No.  17  of  1880,  on  the  file  of  the 
District  Court  of  Salem  against  B  to  wind  up  the  partnership.  On  29th 
October  1880,  the  plaintiff  obtained  an  injunction  against  B,  restraining 
him  for  realising  the  partnership  assets.  On  20th  September  1882,  a 
decree  was  passed  apportioning  the  assets  bat  ween  plaintiff  and  defendant, 
and  on  23rd  February  1883  a  receiver  was  appointed.  On  28th  May  1883, 
the  receiver  applied  for  the  execution  of  the  decree  obtained  by  A  on 
behalf  of  the  partnership  on  6th  December  1879. 

The  facts  of  the  other  cases  were  similar  and  the  Court  disposed  of 
all  these  cases  together. 

[104]  The  District  Munsif  held  that  the  receiver's  applications  were 
barred  by  limitation ;  but  his  decree  was  reversed,  on  appeal,  by  the 
District  Judge,  who  set  out  the  reasons  for  his  decision  as  follows  : — 

*  Appeal  against  Order  No.  119  of  1886. 

72 


.!¥.] 


RAJARATHNAM  V.  SHBVALAYAMMAL 


11  Mad.  105 


"  I  am  of  opinion  that  the  principles  on  which  the  judgment  of 
the  Madras  High  Court  proceeds  in  Shunmugam  v.  Moidin  (I),  when 
taken  with  the  principles  on  which  the  decision  in  Kalyanbhai  Dipchand 
v.  Ghanasham  Lai  Jadunathji  (2)  rests,  make  it  justifiable  to  find  that 
the  present  applications  are  nob  barred.  The  Madras  judgment  says  'an 
order  prohibiting  the  collection  of  debts  is  an  order  prohibiting  their 
collection  by  suits  or  otherwise.' 

"  The  last  two  words  include  collection  by  execution-process,  and, 
while  that  order  existed,  the  plaintiff  was  not  bound  to  proceed  by  execu- 
tion-process any  more  than  she  was  bound  to  proceed  by  suit.  If  she  were 
not  bound,  and,  if,  in  consequence,  no  laches  are  to  be  imputed  to  her,  all 
the  argument  by  which  the  Bombay  High  Court,  following  the  decisions  in 
Issurree  Dassee  v.  Abdool  Khalak  (3).  Hurronath  Bhunjo  v.  Chunnilall 
Ghose  (4),  Paras  Earn  v.  Gardner  (5),  has  evaded  the  perpetration  of  a 
monstrous  injustice  apply  to  this  case,  i.e.,  that  an  application  to  execute 
made  by  a  decree-holder  after  the  removal  of  an  obstacle  is  an  application 
for  the  continuation  of  the  former  proceedings.  Though  it  is  argued  that 
there  were  no  former  proceedings  in  this  case,  because  the  present  appli- 
cations are  the  first  applications  for  execution,  I  think  it  unnecessary  to 
limit  the  term  former  proceedings  to  proceedings  in  execution  ;  the  whole 
course  of  the  suit  from  its  institution  to  its  close  by  satisfaction.limitation 
or  otherwise,  constitutes  the  proceedings  in  the  suit,  and  the  continuation 
of  the  proceedings  is  their  continuation  from  the  point  at  which  bhey  were 
brought  to  a  standstill  by  the  injunction. 

"  The  ruling  of  the  Bombay  Court  I  regard,  therefore,  as  holding  that 
Section  15  of  the  Limitation  Act  only  alludes  to  suits,  because  it  is 
necessary  to  make  a  positive  rule  to  meet  cases  which  had  not  already 
been  brought  into  Court,  while  there  was  no  such  necessity  after 
cases  had  been  brought  into  Court  because  time  ceased  to  run  with 
the  stay  of  proceedings. 

[105]    "  I  reverse  the  order  of  the  Munsif  in   all  these  cases  and 
remand  the  suits  to  ba  again  restored  to  their  original  numbers  in  the  file 
and  to  be  tried  on  their  merits  de  novo." 
The  defendants  preferred  these  appeals. 

Ramasami  Mudaliar,  for   appellant  in  appeal  against  order  106. 
Kistnasami  Chettyar,  for  appellant  in  appeals  against  orders  119  and 
120. 

Mr.  Norton,  for  respondents. 

The  arguments  adduced  on  these  appeals  appear  sufficiently,  for  the 
purpose  of  this  report,  from  the  judgment  of  the  Court  (MuTTUSAMI 
AYYAR  and  BRANDT,  JJ.). 

JUDGMENT. 

It  is  conceded  that,  if  the  time  during  which  the  injunction  issued  in- 
Original  Suit  17  of  1880  was  in  force  could  net  be  deducted,  the  applications 
for  execution  in  the  cases  bafore  us  would  be  barred  by  limitation.  The 
only  section  under  which  the  time  can  be  excluded  is  Section  15  of  Act 
XV  of  1877.  That  section  is  applicable  only  to  suits  and  Section  3  declares 
that  a  suit  does  not  include  an  appeal  or  an  application.  Toere  can  be  no 
doubt  -that  it  is  Sch.  II,  Art.  179,  that  is  applicable  to  execution 
of  decrees,  and,  even  assuming  that  Art.  138  may  apply,  the  period 
must  be  taken,  in  the  absence  of  an  express  statutory  direction,  to  continue 
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Aua.  12,  As  to  the  cases  referred  to  by  the  District  Judge,  we  are  of  opinion  that 

.  they  are  not  in  point,   inasmuch  as  there  were  admittedly  no  previous 

""  applications    for  execution,  which  those  now  under   consideration  might 

LATE  be  taken  to  continue  or  revive. 

CIVIL.  \Ve  set  aside  the  order  of   the  District  Judge  and  restore  that  of  the 

District  Munsif. 
11  M.  103. 

11  H.  106. 

[106]  APPELLATE  CIVIL. 
Before  Mr.  Justice,  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


MAHOMED  (Defendant  No.  50),  Appellant  v.  KRISHNAN 
AND  OTHERS  (Plaintiffs  and  Defendant  No.  3),  Respondents.* 
[23rd  November,  1886  and  16th  August,  1887.] 

Civil  Procedure  Code,   Section  54— Amendment  of  plaint—Multifarious  suit— Malabar 
law—Stanom. 

A  suit  was  brought  by  the  junior  members  of  a  tarwad,  which  consisted  of  three 
stanoms  and  three  tavaries,  against  the  karnavan  and  others,  including  certain 
persons  to  whom  he  hid  alienated  som^  tarwad  property.  The  plaint,  as  origi- 
nally framed,  prayed  (1)  for  the  removal  of  the  karnavan,  (2)  for  a  declaration 
that  defendants  Nos  2  to  8,  the  senior  anandravans,  had  forfeited  their  right  of 
succession  to  him,  (3)  for  the  appointment  of  the  plaintiff  in  his  place,  (4)  for 
a  declaration  that  bis  alienations  were  invalid  as  against  the  tarwad,  and  (5)  for 
possession  of  the  property  alienated.  Subsequently,  the  plaint  was  amended  by 
the  order  of  the  Court  by  striking  out  items  2  and  5  of  the  prayer,  and  finally 
the  plaintiffs  further  amended  the  plaint  and  sued  only  for  a  declaration  that 
the  alienations  in  question  were  invalid.  The  lower  Court  passed  the  declaratory 
decree  prayed  for  : 

Held,  that  the  lower  Court  was  wrong  in  allowing  the  plaint  to  be  amended 
after  the  first  hearing,  because  the  case  on  which  the  decree  was  passed  was 
essentially  different  from  that  disclosed  in  the  plaint ;  and  that  the  appeal  must  be 
allowed  accordingly. 

Per  cur, — The  suit  was  not  bad  for  multifariousness — Vasudeva  Shanbahga  v. 
Kuleadi  Narnapai  (7  M  H.C.R.,  290),  considered. 

The  plaintiffs  were  competent  to  maintain  the  suit  as  dealt  with  by  the  lower 
Court  if  there  was  collusion  between  the  seuior  anandravans  and  the  alienees  and 
the  stani  for  the  time  being — Rani  Anund  Koer  v.  The  Court  of  Wards  (L.R.,  8 
I.A..  22),  considered. 

Rights  of  members  of  a  stanom  inter  se,  considered. 

[N.F .,  6C.W.N.  585  (589) ;  9  C.P.L.R.  125  (126) ;  1  P.R.  1905  =  83  P.L.R.  1905; 
P-  11  Bom.  L.R.  34  =  5  M.L.T.  230  ;  R-,  16  B  608  (611) ;  15  M.  19  (22);  25  M. 
736  (746)-12M.LJ.  103.] 

APPEALS  against  the  decree  of  M.  C.  Gooalan  Nayar,  Acting  Subordi- 
nate Judge  of  North  Malabar,  in  Original  Suit  No.  3  of  1883. 

This  suit  was\>riginally  brought  by  the  junior  membars  of  a  Nayar 
family  in  North  Malabar,  called  the  Vayoth  tarwad,  (1)  to  remove  defend- 
ant No.  1  from  the  office  of  karnavan.  (2)  to  declare  that  defendants 
Nos.  2  to  8  had  forfeited  their  right  of  [107]  succession  to  him,  (3)  to 
appoint  plaintiff  No.  1  to  succeed  him,  (4)  to  declare  several  alienations  by 
defendant  No.  1  invalid  as  against  the  tarwad,  and  (5)  to  get  possession  of 
certain  properties. 

•  Appeals  Nos.  105,  106  and  116  of  1885. 
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The  defendants  pleaded,  inter  alia,  that  the  Vayoth  tarwad  was  not 
a  tarwad  in  the  ordinary  acceptance  of  the  terra,  bat  that  it  consisted  of 
three  stanoms  and  subsidiary  tarwads. 

The  then  Subordinate  Judge  of  North  Malabar  (V.  P.  de  Rozario) 
framed  the  issues  which  were  raised  by  the  parties  on  the  3rd  July  1883  ; 
hut  his  successor  (Ramachandra  Avyar)  was  of  opinion  that  the  suit;  was 
bad  for  misjoinder,  and  on  llth  February  1884  he  raade  an  order,  direct- 
ing thab  the  plaint  be  amended.  The  plaintiffs,  in  accordance  with  this 
order,  relinquished  their  second  and  fifth  claims  for  relief  ;  subsequently 
they  relinquished  also  the  first  and  third  claims  for  relief  and  prayed  only 
for  a  declaration  that  some  of  the  alienations  mentioned  in  the  original 
plaint  were  invalid  as  against  the  tarwad. 

It  was  admitted,  for  the  purposes  of  the  suit,  that  the  constitution  of 
the  tarwad  was  as  described  by  the  defendants. 

The  Subordinate  Judge  passed  a  declaratory  decree  as  prayed  in  the 
amended  plaint,  and  against  this  decree  some  of  the  defendants,  whose 
title  was  affected  by  it,  filed  the  present  appeals. 

Sankara  Menon,  for  appellant  in  appeal  105. 

Sankaran  Nayar,  for  appellant  in  appeal  106. 

Bhashyam  Ayyangar  and  Anantan  Nayar,  for  appellants  in  appeal 
116. 

Ambrose  and  Gopalan  Nayar,  for  respondents. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  these 
appeals  appear  sufficiently,  for  the  purpose  of  this  report,  from  the  judg- 
ment of  the  Court  (MuTTUSAMi  AYYAR  and  PARKER,  JJ.) 

JUDGMENT. 

The  respondents  are  the  junior  members  of  a  Nayar  family  in 
North  Malabar,  called  the  Vayoth  tarwad,  and  the  appellants  are 
persons  in  possession  of  portions  of  the  property  in  suit  which  were 
demised  to  them,  some  on  kanom  and  others  on  otti  by  the  first  de- 
fendant. According  to  the  plaint,  as  originally  framed  by  the  respondents, 
their  case  was  that  the  property  in  litigation  belonged  to  their  tarwad 
and  that  their  karnavan  alienated  it  in  the  appellants'  favour  and  in 
favour  of  others  who  have  not  appealed  from  the  decree  of  the  Subordinate 
Judge  otherwise  than  for  tarwad  purposes.  They  alleged  also  that  the 
[108]  first  defendant  was  their  karnavan  and  that  defendants  Nos.  2  to  8 
were,  though  senior  anandravans,  inimical  to  their  tarwad.  They  prayed, 
first,  for  the  removal  of  the  first  defendant  from  the  office  of  karnavan,  se- 
condly, for  a  declaration  that  defendants  Nos.  2  to  8  had  forfeited,  by 
hostility  to  their  tarwad,  their  right  of  succession  to  management,  thirdly, 
for  the  appointment  of  the  first  respondent  as  karnavan,  fourthly,  for  the 
several  alienations  impeached  in  the  plaint  being  declared  invalid  as  against 
their  tarwad,  and  fifthly,  for  possession  of  the  properties  mentioned  in 
the  schedule  annexed  to  the  plaint  together  with  future  porapad,  subject, 
however,  to  compensation  being  made  for  improvements  if  any. 

The  alienations  which  the  respondents  sued  to  set  aside  were  48  in 
number  and  embraced  213  items  of  property.  Defendants  Nos.  1  to  16 
were  members  of  the  tarwad  and  defendants  17  to  46  were  alienees  in 
possession  of  the  property  mentioned'in  the  plaint.  The  respondents'  claim 
was  resisted  on  several  grounds,  and  one  of  them  was  that  the  Vayoth  tar- 
wad was  not  a  Malabar  family  in  the  ordinary  sense  of  the  term,  but  that 
it  consisted  of  three  stanoms  and  three  illakur  houses  or  subsidiary  tarwads. 
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1887  The  plaint  was  filed  on  the  31st  January  1883,  and  the  late  Sub- 

AUQ.  IB.  ordinate  Judge,  Mr.  de  Eozario,  recorded  the  issues  which  had  to  be 
determined  in  this  case  on  the  3rd  July  1883  ;  but  Mr.  Kamacbandra  Ayyar, 
who  succeeded  him,  considered  that  tbe  suit  was  bad  for  misjoinder,  and 
that  tbe  prayers  in  tbe  plaint  for  a  declaration  that  defendants  2  to  8  are 
not  competent  to  succeed  defendant  No.  1  in  management  and  for 
possession  of  the  property  in  dispute  rendered  the  claim  multifarious.  He 
held,  however,  on  the  authority  of  Vasudeva  Shanbhaga  v.  Kuleadi 
Namapai  (1),  that  the  alienees  were  properly  impleaded  as  defendants,  and 
directed  on  the  llth  February  1884  that  the  two  items  of  relief,  mentioned 
above,  be  omitted  and  the  plaint  amended.  On  the  13th  idem,  the  respond- 
ents put  in  a  petition  accordingly,  giving  up  their  claim  to  those  items 
of  relief  and  also  to  the  removal  of  defendant  No.  1  from  his  possession 
as  karnavan.  On  the  19th  August  and  30th  September  they  withdrew 
their  claim  as  against  some  of  the  alienees  and  the  lands  in  their  posses- 
sion. Prior  to  the  trial,  defendants  Nos.  1,  2,  4,  and  5  died  and  defendant 
No.  3  [109]  succeeded  the  first.  As  amended,  the  suit  was  altered  into 
one  for  a  declaration  that  some  of  the  alienations  mentioned  in  the 
plaint,  including  those  in  the  appellants'  favour,  were  not  binding  on  the 
respondents  or  their  tarwad,  but  the  ground  of  their  claim  remained  the 
same.  At  the  conclusion  of  the  trial,  however,  their  pleader  admitted, 
for  the  purposes  of  the  present  suit  and  without  prejudice  to  their  right 
to  obtain  the  declaration,  that  the  suit  might  be  proceeded  with  on  the 
assumption  that "  Vayoth  was  a  stanom,  and  that  Palliyil,  Kanhirot,  and 
Kavullafcan  Vidu  or  houses  are  three  tavarais  subordinate  thereto."  He 
conceded  also  that  the  three  tavarais  had  been  managing  their  affairs 
separately  and  independently  for  the  last  thirty-five  years. 

The  Subordinate  Judge  considered  further  that  it  was  abundantly 
proved  that  such  was  really  the  case  and  applying  to  the  alienations  in 
contest  the  law  applicable  to  the  disposal  of  stanom  property,  as  laid  down 
by  the  late  Sadr  Court  in  1853  in  Manavicrema  Nalam  Rajah  v.  Soobra- 
maneyem  Putter  and  others  (2)  and  by  the  High  Court  in  Chemminikara 
Muppil  Nair  v.  Kiliyanat  Ukona  Menon  (3),  and  Venkateswara  lyan  v. 
Shekhari  Varma  (4),  he  set  aside  the  alienations  in  favour  of  the  appellants 
and  declared  them  invalid  beyond  the  lifetime  of  defendant  No.  1.  Thus 
the  ground  of  decision  was  that  the  alienations  which  the  decree  invalidat- 
ed were  of  stanom  property,  and  that  the  alienor  was  a  stanomdar  for 
the  time  being,  while  the  respondents  were  members  of  one  of  the  affiliated 
tarwads. 

The  appellant,  in  Appeal  No.  105  of  1885,  is  defendant  No.  50,  who 
is  the  representative  of  the  original  defendant  No.  35.  On  the  3rd  March 
1875,  lands  165  to  170  were  demised  to  him  by  defendant  No.  1  on  kanom 
under  documents  228  and  229  for  Es.  1,500.  The  Subordinate  Judge 
held  that  both  the  documents  were  fraudulent  and  collusive  and  declared 
them  to  be  invalid. 

Tbe  appellant,  in  Appeal  No.  106  of  1885,  is  defendant  No.  28.  The 
respondents'  claim  as  against  him  was  that  defendant  No.  1  executed  in 
his  favour  two  kanom  documents,  220  and  223,  and  that  both  were 
invalid.  The  Subordinate  Judge  upheld  document  220  on  the  ground  that 
it  only  renewed  tbe  kanom  which  was  granted  [110]  by  a  former 
stani,  Imbichunni  Nayar,  in  1863  under  document  221.  He  set  aside 


(1)  7  M.H.C.R.  290. 
(3)  1  M.  88. 


(2)  S.  D.  Mad.  (1853)  214. 
(4)  3M.  384  =  81  A.  143. 
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however  document  223,  whereby  defendant  No.    1  demised    in  1874  items        1887 
of  land  157  to  164  on  kanom  for  Ks.  260-13-0,  and   considered  that  there     AUG.  16. 
was  no  prior  kanom   of  Es.    147-4-0    as   alleged    therein,    and   that  no 
necessity  was  shown  for  the  cash  payment  of  Es.  100.  APPEL- 

Tbe  appellants,  in  Appeal  No.  116  of  1885,  are  defendants  Nos.  8  and  LATE 
12  and  as  against  them  the  respondents  claimed  to  set  aside  five  documents  CIVIL. 
39,  51,  52,  and  54  executed  in  the  name  of  defendant  No.  8  and  document 
40  executed  in  the  name  of  defendant  No.  12.  Document  39  is  an  otti  **  "•  106 
executed  by  defendant  No.  1  on  12bh  October  1878"  for  Bs;  7,300  in  regard 
to  items  of  land  54  to  75  for  the  term  of  thirtv-six  years.  The  Subordinate 
Judge  upheld  it  as  a  simple  kanom  of  Es.  1,462-8-0  in  regard  to  items  of 
property  54  to  75  and  declared  it  otherwise  invalid.  Document  51  is  an 
otti  of  a  perpetual  character  for  Es.  580  granted  in  June  1882  in  respect 
of  items  of  land  76  to  82.  The  Subordinate  Judge  upheld  it  as  a  simple 
kanom  for  Es.  9-8-0  in  regard  to  those  lands  and  set  it  aside  in  other 
respects.  Document-  52  is  a  kanom  for  Es.  400  granted  on  the  17th 
April  1880  in  respect  of  items  of  land  83  and  84,  and  the  Subordinate 
Judge  upheld  it  as  a  valid  kanom  for  Es.  250  and  cancelled  it  in  other 
respects.  Document  54  is  a  demise  on  kanom  of  paramba,  No.  142, 
for  Es.  100  and  purports  to  have  been  executed  in  April  1877  for 
the  term  of  twenty-four  years,  and  the  Subordinate  Judge  set  it  aside 
as  wholly  invalid.  Document  40  is  an  otti  granted  by  defendant  No.  1 
for  Es.  550  on  lands  85  and  120  to  123  in  March  1881,  and  the  Sub- 
ordinate Judge  upheld  it  as  a  kanom  for  Es.  .148-12-0  and  declared  it  to  be 
otherwise  invalid.  The  several  appellants  contend  that  the  decree  of  the 
Subordinate  Judge  ought  to  be  set  aside  so  far  as  they  are  against  them. 
Several  objections  are  taken  to  the  decree  and  some  of  them  are  common 
to  all  the  appeals.  The  first  objection  is  that  the  suit  is  bad  for  misjoinder 
of  parties.  It  is  argued  that  each  of  the  alienees  has  a  distinct  interest  in 
some  of  the  items  of  property  specified  in  the  Schedule  annexed  to  the 
plaint  and  no  interest  whatever  in  the  rest  of  the  property  in  litigation, 
that  the  cause  of  action  in  regard  to  each  is  separate,  and  that  the  union 
of  several  such  causes  of  action  in  one  suit  is  contrary  to  Section  45  of  the 
Code  of  Civil  Procedure.  But  it  was  held  by  a  Full  Bench  of  this  Court 
[111]  in  Vasudeva  Shanbhaga  v.  Kuleadi  Narnapai  and  others  (1)  that  a 
similar  suit  brought  against  the  alienees  of  a  deceased  member  of  a  joint 
Hindu  family  for  the  recovery  of  family  property  illegally  alienated  was 
not  bad  for  multifariousness.  Assuming  that  the  respondents  are  entitled 
to  institute  the  present  suit  in  respect  of  stanom  property,  we  see  no  dis- 
tinction in  principle  between  it  and  the  case  cited  above.  In  our  judgment, 
it  makes  no  difference  whether  the  right  enforced  is  that  of  a  co-parcener 
or  a  reversioner,  for  the  object  in  both  is  to  reduce  to  possession  a  vested 
interest  as  well  in  property  illegally  ah'enated  as  in  the  property  held  by 
the  managing  member  or  by  the  tenant  for  life.  In  the  view  that  the 
primary  ground  of  action  is  the  interest  vested  in  possession  as  regards  the 
whole  of  the  property  in  suit,  there  is  a  unity  of  title,  and  the  claim  made 
is  one  in  respect  of  the  same  cause  of  action.  Taking  it  then  that  a  rever- 
sioner can  claim  the  whole  property  to  which  the  reversion  extends  in 
one  suit  whatever  may  be  the  number  of  illegal  alienations  by  the  tenant 
for  life,  he  must  be  taken  to  be  at  liberty  also  to  sue  for  a  declaration 
which  is  a  remedy  only  ancillary  to  that  right  in  regard  to  the  whole. 
We  cannot,  therefore,  say  that  the  Subordinate  Judge  was  in  error  in 

(1)  7  M.H.C.B.  290  . 
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following  the  decision  of  the  Full  Bench  of  this  Court  in  preference  to  the 
decision  of  a  Divisional  Bench  of  the  Bombay  High  Court  in  Jfac/iar  Bhoj 
Vaija  v.  Bai  Rathore  (I). 

The  next  objection  is  that  the  respondents  cannot  maintain  the  suit 
as  finally  dealt  with  by  the  decree  appealed  against.  The  respondents 
proceeded  to  trial  on  their  averment  that  the  property  in  suit  was  tarwad 
property  in  the  ordinary  sense  of  the  expression,  notwithstanding  the 
contention  on  the  part  of  the  appellants  in  Appeal  No.  116  that  it  was 
stanom  property.  These  urged  that  what  was  termed  Vayoth  tarwad 
really  consisted  of  three  stanoms,  viz.,  (1)  Vayoth  Nair,  (2)  Koikoten 
Vittil  Kidavu,  and  (3)  Ayoth  Kidavu,  and  of  three  illakur  houses  or 
branch  tarwads,  called  (1)  Kanhirot,  (2)  Kavullatan,  (3)  Palliyil,  that 
each  of  the  stanoms  and  branch  tarwads  had  separate  properties  and 
separate  management,  and  that  the  senior  male  members  in  all  the 
illakurs  were  entitled  to  succeed  to  the  first  two  stanoms  in  the  order 
in  which  they  are  mentioned,  the  eldest  to  the  stanom  of  the  Vayoth  Nair, 
and  the  next  in  seniority  to  the  stanom  of  Koikoten  Vittil  Kidavu. 

[112]  It  is  urged  that  for  the  purposes  of  this  appeal  we  may  confine 
our  attention  to  the  legal  relation  between  the  stanom  of  the  Vayoth  Nair 
and  the  three  branch  tarwads  which  are  affiliated  to  it.  At  the  conclu- 
sion of  the  trial,  the  respondents  admitted  for  the  purposes  of  the  present 
suit  that  the  contention  was  well-founded.  Though  the  admission  purports 
to  have  been  made  without;  prejudice  to  their  right  to  a  declaration, 
the  Subordinate  Judge  considered  that  it  was  abundantly  proved  by  the 
evidence  on  the  record,  and  decreed  such  relief  as  might,  in  his  opinion,  be 
decreed  on  the  view  that  the  property  in  dispute  was  stanom  property. 
It  becomes,  therefore,  necessary  to  consider  whether  there  are  any  condi- 
tions subject  to  which  alone  a  suit  will  lie  in  respect  of  stanom  property 
improperly  alienated.  In  Venkatesivara  lyan  v.  Shekhari  Varma  (2),  the 
Privy  Council  observed  that  a  stanomdar  represents  the  corpus  of  his 
stanom  much  in  the  same  way  as  a  Hindu  widow  represents  tbe  estates 
which  have  devolved  upon  her,  and  he  may  alienate  the  property  for  the 
benefit  or  proper  expenses  of  the  stanom.  In  Chemminikara  Muppil  Nair  v. 
Kiliyanat  Ukona  Menon  (3),  stanom  property  was  held  liable  to  alienation 
and  charge  for  the  payment  of  debts  incurred  for  the  conservation  of  the 
stanom.  According  to  the  custom  of  Malabar,  the  nature  of  stanom  property 
is  such  that  the  present  holder  has  in  it  a  life  interest  and  the  successor 
derives  no  benefit  from  it  during  the  life  of  his  predecessor,  whereas  in 
ordinary  tarwad  property  each  member  of  the  tarwad  has  a  concurrent  in- 
terest and  a  joint  beneficial  enjoyment.  Although  the  position  of  a  stani 
is  analogous  to  that  of  a  childless  widow,  in  that  both  have  a  life  interest, 
both  represent  the  estate  or  inheritance  for  the  time  being,  and  both  have 
a  disposing  power  only  to  a  limited  extent,  the  analogy  does  not  extend  to 
the  estate  taken  by  the  reversioner.  Each  male  reversioner  becomes 
under  Hindu  law  the  full  owner  when  the  reversion  falls  in,  whereas  the 
person  that  succeeds  to  a  stanom  takes  the  same  qualified  estate  that  his 
predecessor  had.  The  legal  relation  therefore  between  the  Vayoth  Nair 
and  the  other  stanomdars  and  the  karnavans  of  the  three  subsidiary  tar- 
wads is  that  which  subsists  among  a  group  of  persons  entitled  to  succeed 
to  the  stanom  property  in  a  certain  order,  each  having  only  a  life  interest 
therein  and  a  qualified  power  of  disposition  over  it.  The  relation  between 
the  [113]  stani  and  the  junior  member  of  each  subsidiary  taward  is  that 
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which  exisfed  between  the  representative  of  the  sfcanom  for  the  time  being 
and  the  class  of  persons  who  may  become  karnavaas  of  their  tarwads 
and  therefore  representatives  of  the  junior  and  senior  stanoms  in  the  order 
of  seniority. 

With  these  general  remarks,  we  shall  consider  whether  the  conten- 
tion that  the  respondents  could  not  maintain  the  suit  is  well-founded. 
The  argument  is  that  the  person  presumptively  entitled  to  the  stanom  is 
alone  competent  to  maintain  the  suit  and  that  the  respondents  are  in  the 
position  of  remote  reversioners. 

The  general  rule  is,  no  doubt,  that  the  right  to  bring  a  declaratory 
suit  before  the  reversion  vests  in  possession  is  limited  and  belongs  to  the 
presumptive  reversionary  heir ;  but  it  must  also  be  observed  that  a  remote 
or  contingent  reversioner  may  be  permitted  to  sue  under  special  circum- 
stances. In  Rani  Anund  Koer  v.  The  Court  of  Wards  (l),  the  Privy 
Council  after  pointing  out  that  if  the  right  of  suit  were  not  limited,  it 
would  belong  to  every  one  in  the  line  of  succession,  observed  :  "  If  the 
nearest  reversionary  heir  refuses  without  sufficient  cause  to  institute  pro- 
ceedings, or  if  he  has  precluded  himself  by  his  own  act  or  conduct  from 
suing,  or  has  colluded  with  the  widow  or  concurred  in  the  act  alleged  to  be 
wrongful,  the  next  presumable  reversioner  would  be  entitled  to  sue."  In 
such  a  case,  upon  a  plaint  stating  the  circumstances  under  which  the  more 
distant  reversionary  heir  claims  to  sue,  the  Court  must  exercise  a  judicial 
discretion  in  determining  whether  the  remote  reversioner  is  entitled  to  sue 
and  would  probably  require  the  next  reversionary  beir  to  be  made  a  party 
to  the  suit.  Though  this  was  a  decision  in  regard  to  a  remote  reversioner 
under  Hindu  law,  the  present  suit  falls  within  its  principle,  viz.,  that  a  suit 
for  a  declaratory  decree  is  allowed  in  order  that  the  next  reversioner  may 
remove  that  which  wou'd  ba  a  bar  to  bis  title  when  it  vested  in  possession  ; 
but  there  was  an  allegation  in  the  plaint  in  the  case  before  us  that  all  the 
senior  ananrlravans  between  the  plaintiff  No.  1  and  the  original  defendant 
No.  1,  viz.,  defendants  2 — 8,  were  hostile  to  the  tarwad  and  forfeited  their 
right  of  succession,  and  there  was  also  a  prayer  for  a  declaration  that 
they  were  debarred  from  such  succession.  Though  this  prayer  was  with- 
drawn on  account  of  the  order  made  by  Mr.  Eamachandra  Ayyar,  yet  it 
would  be  necessary  [114]  to-inquire  for  the  purpose  of  deciding  whether 
a  suit  will  lie,  if  there  was  collusion  between  those  senior  anandravans 
and  the  alienees  and  the  stani  for  the  time  being. 

The  third  objection  urged  in  appeal  is  that  the  Court  below  erred  in 
allowing  the  plaint  to  be  amended  after  the  first  hearing  so  as  to  convert 
a  suit  of  one  character  into  a  suit  of  another  and  inconsistent  character. 
Though  the  order  made  by  Mr.  Eamachandra  Ayyar  after  the  first 
hearing  was  apparently  at  variance  with  Section  53  of  the  Code  of  Civil 
Procedure,  yet  it  had  only  the  effect  of  reducing  the  nature  and  extent  of 
relief  claimed  by  the  respondents,  and  on  the  ground  that  the  cause  of  action 
was  not  altered  it  may  be  held  that  the  appellants  were  not  prejudiced  ;  but 
the  case  on  which  the  decree  was  passed  by  the  present  Subordinate  Judge 
was  essentially  distinct  from  that  disclosed  by  the  plaint  and  on  which  the 
parties  went  to  trial.  There  was  no  finding  that  all  those  in  the  line  of 
succession  to  the  stanom  between  plaintiff  No.  1  and  the  original  defend- 
ant No.  1  colluded  with  the  alienees  or  were  parties  to  the  illegal  aliena- 
tions. Again,  if  plaintiff  No.  1  was  willing  to  sue,  the  other  respondents 

(1)  8  I,A.  14  (23). 
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hud  no  locus  standi  in  the  present  suit.  Defendant  No.  3,  who  is  alleged 
to  have  succeeded  the  first  subsequently  to  the  suit,  originally  resisted  the 
respondents'  claim,  but  there  is  no  finding  that  he  was  guilty  of  any 
fraud  or  forfeited  his  right  to  the  stanom,  or  that  he  desired  to  oust  the 
alienees  from  possession  during  his  life,  nor  is  any  specific  ground 
shown  for  holding  that  as  remote  reversioners  any  of  the  respondents 
had  acquired  a  right  to  sue  by  the  misconduct  of  those  who  stood  nearer 
to  the  stani.  The  former  sued  to  have  the  alienations  declared  void  on  the 
ground  that  the  property  alienated  was  that  of  their  tarwad  and  that  its  ille- 
gal alienation  was  an  injury  to  their  tarwad  and  an  act  in  excess  of  their 
karnavan's  authority.  The  Subordinate  Judge  decreed  the  claim  substanti- 
ally on  the  view  that  the  property  alienated  was  not  that  of  their  tarwad, 
but  that  it  was  attached  to  a  stanom,  to  which  the  tarwad  was  subsidiary, 
and  that  there  was  an  injury  to  the  respondents  because  they  were  remote 
or  contingent  reversionary  heirs  to  the  stanom.  We  cannot  hold  then 
that  the  appallants  are  not  right  in  contending  that  the  conditions  subject 
to  which  contingent  reversionary  heirs  ought  to  be  allowed  to  sue,  aud  the 
life  interest  of  the  stani  for  the  time  being  subject  to  which  a  decree  ought 
to  be  passed,  have  been  ignored  to  their  prejudice.  On  the  ground,  there- 
fore, that  the  case  proved  by  the  respondents  is  materially  [115]  distinct 
from  the  case  disclosed  by  the  plaint,  the  appeals  must  be  allowed. 

It  must  be  noted,  however,  that  the  appellants  in  appeals,  Nos.  105 
and  106,  did  not  allege  in  their  written  statements  that  the  Vayoth  was  a 
stanom,  or  the  property  alienated  to  them  was  that  of  a  stanom,  their  con- 
tention being  that  the  alienations  were  valid  and  that  the  suit  was  the  result 
of  collusion  between  the  respondents  and  defendants  Nos.  1  to  16  ;  but  the 
finding  of  the  Subordinate  Judge  is  that  what  is  called  the  Vayoth  tarwad 
has  been  for  years  practically  divided  into  three  branches  with  separate 
properties  and  independent  management  and  that  common  to  these  branches 
there  are  two  dignities  or  stanoms,  called  Vayoth  Nair  and  Koikoten 
Vittil  Kidavu,  which  are  also  possessed  of  separate  estates.  He  has  fur- 
ther found  that  the  holder  of  the  junior  stanom  is  the  heir  apparent  to  the 
senior  stanom  of  Vayoth  Nair,  and  that  the  eldest  male  in  the  three  tavarais 
taken  together  succeeds  to  the  junior  stanom.  There  is  also  considerable 
evidence  in  support  of  the  conclusion  at  which  the  Subordinate  Judge  has 
arrived.  Though  the  appellants  stated  in  their  memoranda  of  appeal  that 
the  Subordinate  3  udge  was  in  error  inholding  that  Vayoth  Nair  was  astauom, 
they  referred  us  specially  to  no  evidence  in  support  of  their  contention. 
On  the  other  hand,  the  arguments  urged  in  support  of  the  appeal  preferred 
by  defendants  Nos.  8  and  12  were  adopted  by  them.  As  the  fifth  witness 
or  defendants  Nos.  8  and  12,  the  first  plaintiff  stated  in  his  evidence  that 
the  three  houses  and  the  two  alleged  stanoms  have  had  for  more  than 
thirty  years  properties  separately  assessed,  that  the  person  known  as 
Kidavu  belonging  to  the  Koyikotu  Vidu  succeeds  the  Vayoth  Nair,  and 
that  the  senior  next  in  years  becomes  his  successor.  His  evidence  strongly 
supports  the  conclusion  at  which  the  Subordinate  Judge  has  arrived. 
Though  it  is  urged  for  the  respondents  in  appeal  they  never  admitted  that 
Vayoth  was  a  regular  stanom,  yet  the  evidence  shows  that  for  more  than 
forty  years  it  has  been  treated  as  a  stanom.  We  see  no  sufficient  reason! 
to  say  that  the  Subordinate  Judge  has  not  come  to  a  correct  finding  on 
this  point.  On  the  facts  found  the  respondents  could  not  be  treated  as 
entitled  to  a  decree  on  the  case  stated  in  their  plaint.  On  this  ground  we 
set  aside  the  decree  of  the  Subordinate  Judge  so  far  as  it  relates  to  the 
appellants  and  dismiss  the  suit  as  against  them  with  costs  throughout. 
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LATE 
SUBRAMANYAN  AND  OTHERS  (Defendants],  Appellants  v.  CIVIL 

PABAMASWARAN  (Plaintiff),  Respondent.  

[17th  January  and  6th  April,  1887.]  11  M.  116. 

Malabar  law — Nambudris — Marumakkatayam  law  —Adoption  of  an  adult  male — Form 
of  adoption— Specific  Belief  Act  (Act  I  of  1877),  Section  42 — Declaratory  decree — 
Evidence  Act  (Act  I  of  1872),  Sections  13,  35 — Limitation, 

In  a  suit  the  parties  to  which  were  Nambudri  Brabmans  following  the  Maru- 
makkatayam law,  the  plaintiff  sued  as  the  adoptive  son  of  the  last  member  of 
an  otherwise  extinct  mana  for  a  declaration  of  his  title  to  certain  lands  as  the 
sole  uralen  of  a  devasom.  He  was  in  possession  of  the  greater  part  of  the  land, 
but  one  paramba  was  alleged  to  be  held  adversely  to  him  by  a  person  not  joined 
in  the  suit,  and  the  tenants  of  part  of  the  remaining  land  had  attorned  to  the 
defendant.  The  plaintiff  was  an  adult  at  the  time  of  his  adoption  and  no  female 
was  adopted  at  the  same  time  with  the  plaintiff.  In  1875  a  suit  was  brought  by 
the  defendant's  brother  and  others  against  the  plaintiff  and  others  to  set  a;ide  an 
alienation  by  the  present  plaintiff's  predecessor  in  title,  but  the  suit  was  dimiss- 
ed  without  any  decision  as  to  the  co-uraima  right  of  the  then  plaintiff ;  and  the 
present  plaintiff  had  no  further  notice  of  interference  by  the  present  defendant's 
mana : 

Held,  that  the  claim  was  not  barred  and  that  the  plaintiff  was  entitled  to  the 
decree  sued  for. 

The  form  and  evidence  of  adoption  considered. 

Per  cur. — The  restrictions  imposed  under  Section  42  of  the  Specific  Relief  Act 
must  be  held  to  refer  to  the  consequential  relief  properly  obtainable  by  the  plaint- 
iff as  against  the  defendants  in  the  suit  and  not  to  be  extended  to  the  case  of  all 
third  parties  who  may  possibly  support  some  of  the  contentions  of  the  defendants. 

The  appellants  filed  an  application  for  the  admission  in  evidence  of  certified 
copies  of  certain  judgments  and  decrees  rejected  by  the  Lower  Court.  The  appel- 
lants sought  to  make  use  of  these  documents  not  as  constituting  matters  in 
dispute  res  judicata,  but  as  containing  summaries  of  statements  made  by 
parties  concerned  in  the  management  of  the  plaint  properties  and  as  evidence  of 
conduct. 

Held  that  the  documents  were  inadmissible  in  evidence. 

[F.,  17  M.  232  (234)  ;  R.,  24  B.  591  (598)  :  25  M.  736  (741)  ;  33  M.  452  (456)  =  5Ind. 
Gas.  630  =  '20  M.L.J.  301  =  7  M.L.T.  311;  21  M.L.J.  952  (955)  =  10  M.L.T. 
356  =  11911)  2  M.W.N.  387;  1  M.L.J.  397(400);  12  P.R.  1899  ;  D.,  15  M.  19 
(23)  ;  18  M.  73  (77.  78).] 

APPEAL  against  the  decree  of  K.  Kunjan  Menon,  Subordinate  Judge 
of  North  Malabar,  in  Original  Suit  No.  6  of  1885. 

The  parties  to  this  appeal  were  Nambudri  Brahmans  following  the 
Marumakkatayam  .law. 

[117]  This  was  a  suit  for  a  declaration  that  the  plaintiff  was  the  sole 
uralen  and  manager  of  a  certain  devasom,  being  a  member  by  adoption  of 
the  Thaliyil  mana,  in  which  the  uraima  right  was  vested,  there  being  no 
other  member  of  the  mana  alive.  The  plaintiff  was  in  possession  (by 
himself  or  his  tenants)  of  all  the  devasom  properties,  excepting  certain 
plots  held  by  defendant  No.  1  under  a  decree  and  another  plot  held 
adversely  by  one  Vasudevan  (who  was  not  a  party  to  the  suit)  ;  some  of 
the  tenants,  however,  had  attorned  to  defendant  No.  1.  The  defendants 
denied  that  the  adoption  of  the  plaintiff  was  true  in  fact  or  valid  in  law, 
claiming,  inter  alia,  that  the  fact  that  no  female  was  alleged  to  have  been 
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adopted  at  the  same  time  as  the  plaintiff  was  fatal  to  his  case.  The 
defendants  further  set  up  that  the  uraima  right  had  been  vested  in  their 
mana  jointly  with  the  Thaliyil  mana,  and  since  the  extinction  of  the  latter 
had  vested  in  their  mana  alone.  The  defendants  also  contended  that  the 
plaintiff  was  not  entitled  to  sue  for  a  declaration,  because  he  was  not  in 
possession  of  all  the  land  to  which  his  suit  related. 

The  evidence  most  relied  upon  for  the  purpose  of  establishing  the 
fact  of  the  adoption  of  the  plaintiff  was  given  by  an  old  Brahman  inhabi- 
tant of  the  plaintiff's  village.  He  said  :  "  The  mode  of  making  an 
adoption  and  the  mode  in  which  plaintiff  was  adopted  are  as  given  below. 
White  cloth  and  blanket  were  spreid  in  the  nadinhatti  (room).  Lamp 
with  wicks  burning  on  the  four  sides  was  lighted  and  kept  there.  Eaw  rice 
was  kept  in  a  plate.  The  members  of  all  the  manas  had  come.  The 
adoptive  father  said  '  you  are  adopted  to  the  mana  because  there  are  no 
heirs  to  the  mana ;  you  must  manage  everything  as  I  managed  ;  all 
rights  are  granted,' and  pub  rice  on  plaintiff's  head."  The  plaintiff  also 
had  contracted  a  marriage  which  would  not  have  been  in  accordance  with 
the  custom  observed  bv  the  pirties  to  this  suit  if  his  adoption  was  invalid. 

The  Subordinate  Judge  decreed  in  favour  of  the  plaintiff. 

Against  this  decree,  the  defendants  filed  this  appeal,  alleging,  among 
other  grounds  of  appeal,  that  certain  documents,  described  in  the  following 
judgment,  which  they  tendered  in  evidence,  had  been  improperly  rejected. 

Sankaran  Nayar,  for  appellants. 

Mr,   Wedderburn  and  Anantan  Nayar,  for  respondent. 

The  arguments  adduced  on  this  appeiland  the  further  facts  [118]  of 
the  case  sufficiently  appear,  for  the  purpose  of  this  report,  from  the  judg- 
ment of  the  Court  (MUTTUSAMI  AYYAB  and  BRANDT,  JJ.). 

JUDGMENT. 

This  was  a  suit  brought  by  the  respondent,  Paramaswaran  Thiru- 
mumbu,  claiming  to  be  a  member,  by  adoption,  of  the  Thaliyil  mana,  in 
Kakkanisseri  desom,  Payanur  amsom,  and  as  such  to  be  the  sole  uralen 
and  manager  of  the  Ramenthali  temple  in  Kunnimangalam  amsom,  the 
management  of  which,  and  of  all  the  properties  belonging  thereto,  is 
alleged  to  pertain  to  the  said  mana,  and  to  have  baen  exercised  from  time 
immemorial  by  the  karnavan  of  the  mana  for  the  time  being. 

The  appellants  are  membars  of  the  Kunnath  mana.  The  respondent 
prayed  for  a  decree  declaring  that  neither  the  appellants  nor  their  mana 
have  any  uraima  right  in  respect  of,  nor  any  right  of  management  in  or 
over  the,  Eamenthali  temple  ;  the  cause  of  action  alleged  is  that  the  first 
appellant,  Kunnath  Manayil  Subramanian  Thirumumbu,  as  uralen  of  the 
temple  and  representing  the  Kunnath  mana,  had  instituted  certain  suits 
for  the  recovery  of  devasom  properties  and  induced  certain  tenants  of 
the  devasom  lands  to  attorn  to  him,  and  it  is  alleged  that  these  proceed- 
ings came  to  the  knowledge  of  the  resoondent  only  in  1881,  and  that 
is  the  date  on  which  the  cause  of  action  is  said  to  have  arisen. 

Thaliyil  mana  Narayana  Thirumumbu  was  referrei  to  in  the  plaint  as 
having  managed  the  devasom  property  for  many  years  as  of  right  and  as 
being  the  karnavan  of  the  mana  for  the  time  baing,  and  Vasudevan  Thiru- 
mumbu (of  the  respondent's  Thayaka*;  mana)  son  of  Narayanan  and  bro- 
ther to  respondent's  wife,  was  alleged  to  have  taken  part  in  the  manage- 
ment with  the  consent  of  Narayanan  during  the  lifetime  of  the  latter,  and 
for  and  with  the  conseat  of  the  respondent  after  the  death  of  Narayanan. 
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The  appellants  denied  the  fact  of  the  respondent's  adoption  into  the 
Thaliyil  mana,  and  pleaied  that  if  such  adoption  were  found  as  a  fact,  it 
is  invalid  in  law  and  not  in  accordance  with  local  or  other  customs,  and 
can  confer  no  right  in  respect  of  the  managcnent  of  the  devasom.  They 
alleged  that  such  right  does  not  and  never  did  belong  to  the  Thaliyil 
mana  exclusively,  but  is  exercised  by  the  person  appointed  for  the  time 
being  by  the  Kunnath  and  Thaliyil  manas  jointly,  and  that  it  was  in  virtue 
of  such  appointment  that  Narayanan  Thirumumbu  conducted  the  devasom 
affairs,  the  two  "manas"  having  each  of  them  uraima  right,  which  right 
passed  on  the  extinction  of  the  Thaliyil  mana  [119]  to  the  appellants' 
mana  exclusively ;  that  the  right  of  acoellant  No.  1  as  uralen  and  manager 
was  judicially  established  in  a  suit  in  1875  in  the  Court  of  the  District 
Munsif  of  Kavai,  to  which  representatives  of  appellant  No.  I  and  of  the 
respondent  were  parties,  and  also  in  certain  suits  in  1881 ;  and  that  those 
decisions  render  the  matters  now  in  issue  res  judicata. 

The  first  issue  was  "  Whether  the  plaintiff  was  properly  adopted  into 
the  Thaliyil  mana?"  and  the  second  "  Whether  by  such  adoption  the 
plaintiff  acquired  uraima  right  to  the  Ramenthali  devasom  ?" 

The  Subordinate  Judge  held  the  fact  of  adoption  to  be  established 
beyond  all  question  by  the  evidence  of  two  Brahmans,  one  a  pandit  and 
the  other  an  old  resident  in  the  gramom  (village) ;  the  marriage  of  the 
respondent  with  one  of  the  ladies  of  the  Thayakat  mana,  which  could  not, 
it  is  said,  have  taken  place  unless  the  respondent  had  become  a  member 
of  one  of  the  "  manas"  constituting  the  community  of  the  "gramom,"  and 
the  absence  of  any  evidence  on  the  appellants'  side  in  disproof  of  the 
alleged  custom  are  also  referred  to  by  the  Judge. 

As  to  the  invalidity  of  the  adoption,  which  was  asserted  on  the 
grounds  that  in  this  family  or  mana  (in  which  the  Marumakkatayam 
system  obtains)  the  adoption  of  a  male  is  impossible,  that  the  evidence 
itself  does  not  show  that  either  in  essentials,  such  as  the  giving  and 
receiving,  or  in  forms  or  ceremonies,  was  there  any  which  can  properly 
be  considered  an  adoption  in  law,  the  Subordinate  Judge  ruled  that  there 
may  be  an  adoption  either  of  a  female  or  of  a  male  or  of  both  together, 
and  referred  to  the  admitted  facts  that  the  father  of  appellant  No.  1  was 
a  member  of  his  "  mana"  by  adoption  only,  as  was  Narayanan  Thirumumbu 
in  the  Thaliyil  mana,  the  latter  having  been  further  an  adult  at  the  time 
when  he  was  taken  into  that  mana  ;  that  no  special  form  of  adoption 
is  required,  but  that  assuming  that  a  ceremony  described  as  "  Ganapathy 
homam"  was  necessary,  the  evidence  showed  that  it  was  performed.  As 
to  the  second  issue,  the  Judge  held  that  if  by  the  adoption  or  appoint- 
ment the  respondent  became  a  member  of  the  Thaliyil  mana,  there  could 
be  no  doubt  that  as  such  the  uraima  right  vested  in  that  mana  devolved 
upon  him,  and  that  he  is  entitled  to  exercise  it;  and  as  to  this  no  question 
was  raised  in  apoeal. 

[120]  On  the  issues  as  to  whether  the  right  of  management  pertain- 
ing to  the  Thaliyil  mina  is  hereditary  and  exclusive,  or  whether  the 
Kunnath  mana  has  a  joint  or  other  right  in  respect  of  the  devasom,  the 
finding  is  in  favour  of  the  respondent  and  against  the  appellants.  The 
Subordinate  Judge  observes  that  there  is  no  evidence  whatever  in  suoport 
of  the  allegation  thai  Narayanan  Thirumumbu,  who  admittedly  exercised 
sole  management  for  upwards  of  thirty  years  until  his  death  in  1879, 
exercised  such  exclusive  management  under  appointment  by  and  with 
the  consent  or  permission  of  the  Kunnath  mana,  and  that  for  reasons 
which  will  be  stated  and  considered  in  detail  under  appropriate  heads,  the 
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appellants  failed  to  establish  that  they  have  any  uraima  right,  while  the 
respondent's  documents  prove  independent  as  well  as  exclusive  management 
by  the  Thaliyil  mana,  and  even  if  the  appellants'  mana  ever  had  any  uraima 
right,  such  right  has  been  lost  and  is  extinguished.  An  additional  issue 
raised  the  question  whether  in  any  case  the  respondent's  suit  for  a  decla- 
ratory decree  is  maintainable ;  the  ground  on  which  this  contention  was 
put  forward  in  the  Court  below  appears  to  have  been  that  the  respondent 
was  in  a  position  to  have  demanded  other  and  further  relief  in  respect  of 
possession  of  certain  items  of  property  belonging  to  the  devasom  obtained 
in  execution  of  the  decrees  of  the  District  Munsif's  Court  above  noticed. 

The  Lower  Court  overruled  the  objection  on  the  ground  that  the  res- 
pondent having  been  a  party  to  those  decrees  could  not  maintain  a  suit  for 
recovery  of  the  lands  in  dispute  in  those  suits,  and  that  in  respect  of  land 
in  the  possession  of  third  parties,  the  provisions  of  the  Specific  Eelief  Act, 
Section  42,  and  of  the  Code  of  Civil  Procedure  against  the  splitting  of 
demands  do  not  apply  ;  and  as  to  the  contention  that  the  respondent  is 
barred  by  the  decisions  of  the  District  Munsif  in  the  suits  of  1875  and 
1881  in  favour  of  the  appellants'  joint  uraima  right,  that  finding  was  held 
not  to  conclude  the  respondent,  inasmuch  as  it  arose  incidentally,  was 
decided  by  a  Court  which  had  not  jurisdiction  to  determine  it  otherwise 
than  for  the  immediate  purposes  of  the  matter  then  in  dispute,  and  that 
the  decrees  did  not  dispose  of  the  general  question  now  raised. 

The  appeal  was  argued  here  on  the  following  grounds  : — 

That  this  suit  for  the  declaration  sought  is  not  maintainable  ; 

[121]   That  the  alleged   adoption  was   not  proved  and  is    not  a 

valid  adoption  ;  and 

That  the  exclusive  right  of  the  Thaliyil  mana  to  management 
of  the  temple  and  its  properties  in  virtue  of  uraima  right  is 
not  proved. 

In  support  of  the  first  contention,  it  is  urged  thac,  putting  aside  the 
respondent's  own  statement  and  evidence  given  by  him,  there  is  no  proof 
that  the  respondent  is  in  possession  of  the  temple  property,  while,  on  the 
other  hand,  it  is  admitted  that  appellant  No.  1  is  in  possession  of  some  of 
the  lands  belonging  to  the  temple,  that  tenants  have  attorned  to  him  in 
respect  of  other  such  lands,  and  that  the  respondent's  brother-in-law  is 
in  possession  of  one  paramba,  not  with  the  consent  or  approval  of  the 
respondent,  and  it  was,  therefore,  open  to  the  respondent,  and  he  was 
bound  to  ask  for,  further  consequential  relief. 

A  further  contention  now  raised  for  the  first  time  in  appeal,  is  that 
the  claim  for  the  declaration  sought  is  barred  by  time,  the  cause  of  action 
having  arisen  on,  and  time  having  commenced  to  run  from,  the  date  on 
which  appellant  No.  1  to  the  knowledge  of  the  respondent  set  up  his  title 
in  opposition  to  the  respondent,  i.e.,  io  1875. 

The  respondent  sued  as  being  in  possession  of  all  the  devasom  pro- 
perties, excepting  the  plots  decreed  to  appellant  No.  1  and  the  plot  in  the 
occupation  of  Vasudevan  ;  such  possession  was  not  denied  by  appellant; 
No.  1  in  his  pleadings  ;  all  the  evidence  tends  to  show  that  the  respondent's 
allegation  in  this  respect  is  true,  and  beyond  the  bare  statement  of  the 
appellant  No.  1,  there  is  no  evidence  that  he  is  not  in  possession. 

The  case  of  appellant  No.  1  at  best  is  that,  though  for  upwards  of 
sixty  years  his  "  mana"  has  not  exercised  any  right  of  interference  in, 
nor  taken  part  in  the  management  of,  the  devasom  affairs  until  1875,  such 
right  exists.  Whatever  possession  be  has,  is  on  behalf  of  the  devasom, 
and,  as  the  respondent  is  undoubtedly  an  uralen,  it  cannot  be  said  that 
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ha  id  not,  in  the  eya  of  the  law,  in  possession,  for  the  possession  of  one 
couralen  is  the  possession  of  all. 

Again  the  objection  that  because  Vasudevan  holls  a  piramba  adverse- 
ly to  the  respondent,  and  as  some  tenants  have  attorned  to  appellant  No.  1, 
the  respondent  was  bound  to  sue  for  consequential  relief  as  against  them 
and  for  this  purpose  to  include  them  as  [122]  parties  to  this  suit,  this 
might  be  dispose!  of  as  regards  Vasudevan  on  the  ground  that  there  is 
really  no  evidence  that  his  holding  is  adverse  ;  the  admission  by  the  respond- 
ent that  hedges  not  altogether  approve  of  Vasulevan's  management  or  has 
had  disputes  with  him  is  not  evidence  of  adverse  holding,  but  the  objection 
may  ba  overruled,  both  as  regards  him  and  the  tenants  also,  on  the  ground 
that  th?  restrictions  imposed  under  s.  42  of  tin  Specific  Belief  Ac5  must 
ba  held  to  refer  to  the  consequential  relief  properly  obtainable  by  the 
plaintiff  as  agunst  the  defendant  in  the  suifi,  and  ara  not  to  be  extended  to 
the  case  of  all  third  parties  who  may  possibly  support  some  of  the  conten- 
tions of  the  defendant.  Where  a  title  is  in  dispute  there  may  be  third 
parties  who  are  honestly  in  d^u'ot  and  ready  to  acknowledge  the  title  of 
either  of  the  contesting  claimants,  or  who  having  attorned  to  one  may  be 
ready  to  acknowledge  the  person  declared  by  the  court  to  have  the  title  ; 
and  the  object  of  such  a  suio  as  the  present  might  be  practically  defeated 
if  it  were  necassarv  for  the  p'aintiff  to  bring  in  all  persons  who  nuy  sup- 
port the  claim  of  the  defeniant  ;  however  this  miy  be,  we  consider  the 
construction  which  the  apoeliants'  contend  should  ba  placed  upon  the 
section  of  the  Specific  Relief  Act  is  not  the  necessary  or  proper  construction. 
As  to  this  suit  being  barred  by  time,  the  suit  of  1875  (Exhibit  II) 
brought  by  the  brother  of  appellant  No.  1  and  others  a'ainst  the  respond- 
ent and  others  for  the  purpose  of  having  set  aside  an  alienation  made 
by  the  respondeit's  predec3ssor  in  title  was  dismissed  without  any  deci- 
sion as  to  the  right  of  the  then  first  plaintiff  as  co-uralen  (exhibits  II  and 
III),  and  in  the  absence  of  notice  of  further  interference  on  the  pirt  of  the 
appellants'  "mani"  time  would  not  run  for  the  purpose  of  limitation  as 
against  the  respondent. 

Exhibits  VIII  and  IX  are  judgments  and  decrees  ins'lits  to  which  the 
respondent  was  ni  party  ani  are  not  admissible  as  evilenca  of  denial  of 
the  respondent's  title  by  appellant  No.  1,  and  the  suit  is  brought  within 
the  time  limited  from  the  date  of  the  suit  (exhibit  VI)  in  which  the 
surrender  of  the  lands  to  appellant  No.  1  in  this  suit  on  behalf  of  the 
devasom  as  co  uralen  with  the  respondent  was  decreed. 

We  may  here  conveniently  refer  to  and  dispose  of  an  application 
made  on  bahalf  of  the  appellant  to  file  certain  documents  which  the 
Subordinate  Judge  rejeefcei.  The  first  brought  to  our  [123]  notice  is  a 
copy  of  an  instrument,  tha  original  of  which  was  not  produced,  and  no 
explanation  was  given  as  to  its  non-production,  the  Lower  Court  rightly 
refused  to  file  this.  Tue  other  documents  are  certified  copies  of  judgments 
and  decrees  which  the  appellants'  sought  to  make  use  of,  not  as  constitut- 
ing mittars  in  dispute  res  judicata,  but  as  containing  summaries  of  state- 
ments made  by  parties  concerned  in  the  management  of  the  plaint  devasom 
properties  and  as  evidence  of  conduct  Reference  was  made  to  Lekraj 
Kuar  v.  Mahpal  Singh  (I)  and  Parbutty  Ddssi  v.  Purno  Chunder  Singh  (2), 
in  which  the  admissibility  of  such  documents  as  containing  matters  of  the 
character  described  in  Section  13,  or  as  being  documents  of  the  nature 
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referred  to  in  Section  35  of  the  Evidence  Act,  was  contended  for  and  dis- 
cussed. 

None  of  the  documents  here  answer  to  the  description  of  those  ad- 
mitted by  the  Privy  Council  in  Lekraj  Kuar's  case,  and  as  regards  the 
other  cases,  we  concur  with  the  majority  of  the  Full  Bench  of  the  Cal- 
cutta High  Court  in  Gujju  Lall  v.  Fatteh  Lall  (1). 

In  respect  of  another  judgment  which  the  appellants  apply  to  file  and 
which  if  proved  might  be  relevant,  this  was  not  presented  in  the  court 
below  at  all.  Appellant  No.  1  files  an  affidavit  in  which  he  states  that 
the  paper  purporting  to  be  a  bopy  of  the  judgment  came  into  his  posses- 
sion ouly  after  judgment  was  delivered  ;  but  there  is  no  declaration  to  the 
effect  that  the  appellants  were  not  aware  of  the  exisrence  of  the  judgment : 
it  is  moreover,  not  admissible,  not  being  a  certified  or  duly  authenticated 
copy.  None  of  the  documents,  then,  which  we  are  asked  to  admit  can  be 
admitted. 

As  to  the  adoption,  it  is  true  that  two  witnesses  only  have  given 
evidence  in  support  of  ic  and  that  they  are  not  members  of  the  Thaliyil 
"mana"  nor  of  the  Payanur  "  gramom  "  ;  but  they  are  men  of  position, 
and,  in  the  Subordinate  Judge's  opinion,  worthy  of  credit,  nor  has  any- 
thing been  said  here  to  induce  us  to  think  that  the  Subordinate  Judge  was 
wrong  ;  on  the  other  hand  the  necessity  for  the  introduction  of  one  not  a 
member  of  the  "  mana  "  into  the  Thaliyil  mana  at  this  juncture,  and  the 
precedent  in  that  and  in  the  "  mana  "  of  appellant  No.  1  also  render  the 
fact  probable,  while  no  evidence  to  the  contrary  is  adduced  and  no  member 
of  the  family,  who  but  for  this  adoption  would  have  an  interest  [124]  in 
the  property,  appears  as  witness  to  object  to  the  respondent's  adoption. 
We  may  further  refer  to  the  judgments  and  decrees  in  Original  Suit  381 
of  1880  on  the  file  of  the  District  Munsif  of  Kavai  and  in  appeal  and 
second  appeal  (exhibit  VII)  as  showing  that  the  appellants  were  aware  of 
the  character  of  the  evidence  which  the  respondent  had  in  support  of 
the  adoption,  and  that  it  may  well  be  that  the  respondent's  omission  to 
produce  a.  greater  bulk  of  evidence  in  this  case  was  due  to  calculation  that 
the  appellants  would  not  think  it  worth  their  while  again  to  attempt 
disproof  of  the  fact ;  however  this  may  ba  in  the  absence  of  evidence  or 
of  circumstances  tending  to  disprove  or  render  the  fact  of  adoption  impro- 
bable, we  think  the  Subordinate  Judge  rightly  decided  in  the  respondent's 
favour  on  this  point. 

The  taking  of  the  respondent  into  and  consbituting  him,  an  adult,  a 
member  of  the  Thaliyil  family  cannot  be  dealt  with  strictly  on  the  footing 
of  an  adoption  according  to  the  Hindu  law  in  families  in  which  the 
Marumakkatayam  system  does  not  obtain,  and  we  are  of  opinion  that 
the  evidence  supports  the  finding  that  there  was  what,  for  the  want  of  a 
more  appropriate  term,  may  be  called  an  adoption  in  accordance  with  the 
form  usually  observed  in  and  required  by  tho  community  which  includes 
the  Thaliyil  mana,  nor  is  the  omission  to  take  or  adopt  a  female  at  the 
same  time  shown  to  be  a  fatal  objection  to  the  validity  of  the  transaction. 
That  such  taking  or  adoption  does  not  carry  with  it  the  right  now  in 
dispute  was  not  contended  in  appeal. 

It  was  then  contended  that  possession  and  management  are  not  pro- 
ved to  have  been  exclusively  with  the  Thaliyil  mana,  and  reference  is 
made  to  expressions  used  in  various  documents  from  which  a  joint  right 
of  management  may  be  inferred  or  which  are  not  incompatible  with  the 
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existence  of  such  right,  and  ifc  is  urged  that  as  the  respondent  is  suing  for 
a  declaration  that  the  appellants  have  no  uraima  right,  the  burden  of  proof 
is  upon  him. 

It  may  be  conceded  that  there  is  no  direct  evidence  of  active  exclusion 
of  the  Kunnath  family  from  the  management,  but  the  admitted  fact  that 
for  some  seventy  years  that  family  has  not  exercised  nor  claimed  to  exer- 
cise right  of  joint  management  is  a  fact  of  great  weight  as  bearing  on  the 
existence  of  such  right,  nor  can  the  appellants'  claim  be  admitted  simply 
because  there  are  certain  expressions  used  in  the  documents  to  which  we 
shall  presently  refer,  and  which  do  not  of  necessity  exclude  or  might  even 
[125]  be  construed  as  indicative  of  the  existence  of  more  uralens  than 
one.  It  may,  indeed,  be  said  that,  with  the  exception  of  the 
entry  ''  Thaliyil  Thirumumbu,  Kunnath  Thirumumbu,  uraima  right  "  in 
the  column  beaded  "  Names  of  uralers  and  particulars  of  rights"  in  the 
paimayish  account,  Exhibit  XII,  there  is  no  evidence  of  the  right  for  which 
the  appellants  contend.  There  is  certainly  no  proof  whatever  of  the 
appointment  of  any  person  as  manager  by  the  two  "  manas  "  jointly,  as 
alleged  in  the  plainc.  It  was  suggested  that  statements  appearing  in 
paimayish  accounts  relating  to  temples  are  not  open  to  the  objections 
which  have  been  taken  to  such  accounts  relating  to  lands  unconnected 
with  temples,  seeing  that  the  former  were  the  result  of  inquiries  made  by 
Collectors  under  orders  from  Government  and  the  Board  of  Eevenue  at  a 
time  when,  as  being  responsible  for  the  management  of  such  property,  the 
officers  of  Government  needed  and  called  for  information  as  to  such  pro- 
perty and  as  to  everything  connected  with  the  institutions.  There  being 
nothing  in  the  record  before  us  to  show  that  the  entries  appearing  in 
Exhibit  XII  were  prepared  in  such  circumstances,  there  is  no  force  in  the 
argument,  and  while  we  may  take  it  as  a  fact  that  there  was  a  "paimayish" 
early  in  the  century,  there  are  in  the  present  case  objections  insisted  on 
by  the  other  side  to  this  exhibit  in  addition  to  those  generally  applicable 
to  such  documents.  The  account  or  statement  does  not  exhibit  the 
signature  of  a  Collector  or  other  responsible  officer,  nor  is  there  anything 
to  show  by  whom  or  under  whose  orders  or  supervision  it  was  prepared. 
It  was  no  doubt  filed  in  a  suit  in  one  of  the  Courts  of  the  district  in  1869, 
but  that  does  not  relieve  us  of  the  duty  of  assigning  to  it  its  proper  value 
as  a  piece  of  evidence,  nor  diminish  the  force  of  the  objections  taken  to  it ; 
and  even  if  it  were  evidence,  it  certainly  is  not  by  itself,  nor,  as  we  shall 
proceed  to  show,  in  connection  with  other  facts,  sufficient  to  establish  that 
the  Kunnath  manaever  had  joint  uraima  right. 

Exhibit  H  is  a  deed  of  1816,  in  which  a  member  of  Thaliyil  family,  a 
lady,  named  Sridevi,  describes  herself  or  is  described  as  "  the  governing 
uralen  "  (Koyima  uralen),  and  it  is  contended  that  this  would  imply  the 
existence  of  another  uralen  or  other  uralens  not  being  governing  or  man- 
aging uralens ;  and  the  same  in  the  case  of  Narayanan  Thirumumbu  in 
Exhibit  D,  a  deed  of  1868,  in  which  be  is  described  as  "  the  uralen  and 
the  man  who  manages  the  affairs  of  the  devasom." 

[126]  In  Exhibits  E  andF,  however,  Narayanan  is  styled  "uralen" 
simply,  and,  in  Exhibit  G,  Vasudevan  grants  an  otti  demise  of  land,  which 
he  describes  as  "jenm  of  my  devasom."  Documents  W  (1821)  and  A.  V. 
(1848)  are  no  doubt  consistent  with  the  case  of  there  being  one  or  more 
uralens;  but  Exhibits  E,  F,  andG  certainly  rather  support  the  respondent's 
case,  and  we  cannot  admit  that  the  mere  use  in  one  or  more  documents 
of  expressions  not  inconsistent  with  the  existence  of  more  uralens  than 
one  goes  far  to  support  the  appellants'  case. 
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On  the  other  hand,  we  find  the  lady,  Sridevi,  selling  absolutely  in 
1816  lands  purpoting  to  be  sold  as  the  jenm  of  the  devasom,  and  there 
seems  little  doubt  that  Exhibit  A  was  passed  by  the  same  lady  as  uralen 
in  1819,  and  it  is  extremely  difficult  to  understand  abstention  of  the 
Kunnath  mana  frnm  interference  then,  and  subsequently  until  a  few 
years  back,  if  the  right  now  claimed  had  really  been  vested  in  it;  that  the 
management  of  Sridevi  could  have  been  unknown  to  the  Kunnath  family 
would  in  itself  seem  improbable,  and  we  further  find  that  Exhibit  H 
purports  to  be  attested  by  an  adbikari,  who  was  a  member  of  the 
Kunnath  mana. 

We  are  no  doubt  confronted  by  the  decision  of  the  District  Munsif 
of  Kavai  in  original  suit  No.  421  of  1875  (Exhibit  II),  in  which  he  decided 
the  question  now  in  dispute  in  favour  of  the  appellant,  and  with  the  obser- 
vations of  the  District  Judge,  Mr.  Reid,  in  appeal  (Exhibit  III)  ;  but  the 
latter  did  not  disposa  of  the  suit  on  the  ground  that  the  plaintiff  in  that 
suit,  the  appellant  before  us,  was  entitled  to  joint  management.  The  Judge 
placed  his  refusal  to  give  the  plaintiff  a  decree  setting  aside  a  sale  of  the 
devasom  property  by  the  respondent  before  us  on  the  ground  that 
"  whatever  rights  the  first  plaintiff  had  he  could  not  be  allowed  to  come 
in  and  overturn  a  transaction  to  which  in  the  plainest  manner  gave  his 
consent  by  abstinence  from  all  control  of  the  first  defendant's  manage- 
ment," which  had  extended  over  very  many  years. 

The  decision  having  been  put  on  this  ground,  and  the  question  as  to  the 
appellants'  joint  uraima  right  not  having  been  finally  heard  and  determined 
in  that  suit,  we  ara  free  to  sav  that  we  consider  the  grounds  and  arguments 
on  which  the  District  Munsif  arrived  at  his  conclusion  are  not  sound  nor 
sustainab'e;  we  have  the  less  hesitation  in  coming  to  this  conclusion 
seeing  that  the  [127J  question  as  to  joint  right  of  management  was  only 
incidentally  before  the  Court  of  First  Instance  in  that  litigation.  We  are 
of  opinion  then  that  the  Subordinate  Judge  came  to  a  correct  conclusion 
in  the  present  case  in  holding  that  the  respondent  should  have  a 
declaration  as  prayed  for,  and  we  dismiss  this  appeal  with  costs. 

We  do  not  overlook  the  incongruity  resulting  from  the  existence  of  a 
decree  passed  by  the  Court  of  a  District  Munsif,  the  effect  of  which  is  that 
in  respect  of  one  or  more  specific  pieces  of  devasom  land  the  respondent 
and  appellant  No.  I  have  jointly  right  of  management,  while  under 
the  present  decrea  appellant  No.  1  is  debarred  from  again  asserting  and 
from  exercising  such  right  jointly  with  the  respondent  in  respect  of  the 
devasom  lands  other  than  those  which  formed  the  subject  of  the  suit  or 
suits  in  the  District  Munsif's  Court  in  which  appellant  No.  1  succeeded. 

In  the  present  case,  however,  the  right  of  the  party  who  succeeds 
before  us  has  been  recognized  in  the  other  suits  also  as  uralen,  but  not  as 
sole  uralen,  and,  as  the  possession  of  one  uralen  is  the  possession  of  all, 
the  result  is  not  so  incongruous  as  it  might  be  in  some  cases. 
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RANGAMMA  (Plaintiff),  Appellant  v.  VOHALAYYA  AND  OTHERS 
(Defendants),  Respondents."      [22nd  August,  1887.] 

Civil  Procedure  Code,  Section  43. 

The  plaintiff  having  obtained  a  decree  against  the  defendants  for  the  payment 
to  her  of  a  monthly  sum  for  her  maintenance,  subsequently  sued  to  have  it  con- 
stituted a  charge  on  certain  land. 

Held,  that  the  claim  in  both  suits  arose  out  of  the  saim  cause  of  action,  and, 
therefore,  the  plaintiff  was  precluded  by  S3ction  43  of  tin  Oode  of  Civil  Proce- 
dure from  asserting  m  the  second  suit  the  claim  which  sha  might  have  assertel 
in  the  first. 

[Cons.,  17  M.  268  (270)  ;  R.,  22  M.  175  (178).] 

SECOND  appeal  against  the  decree  of  Venkata  Rangayyar,  Acting 
Subordinate  Judge  of  Ellore,  in  Appeal  Suit  No.  510  of  1885,  [128] 
reversing  the  decree  of  O.  S.  Kristnamma,  District  Munsif  of  Ellore,  in 
Original  Suit  No.  324  of  1884. 

This  was  a  suio  to  sec  aside  the  Court-sale  of  certain  property,  and  to 
declare  a  certain  sum  due  to  the  plaintiff  (under  a  decree)  for  her  mainte- 
nance to  be  a  charge  upon  the  property. 

Plaintiff  and  defendants  Nos.  1  and  2  were  members  of  a  joint  Hindu 
family;  defendants  Nos.  1  and  2  being,  respectively,  father  and  brother 
of  the  plaintiff's  deceased  husband.  Defendant  No.  3  obtained  a  money 
dearee  against  defendant  No.  1  in  Original  Suit  No.  63  of  1876,  and, 
subsequently,  in  execution  of  the  decre3,  brought  certain  land  belonging 
to  the  family  to  sale  aid  purchase  1  it  himself.  Before  the  execution  of 
the  decree  the  plaintiff's  husband  died,  and  the  plaintiff  sued  defendants 
Nos.  1  and  2  for  maintenance  and  obtained  a  decree  for  maintenance  at 
the  rate  of  R?.  40  per  annum  in  Original  Suit  No.  473  of  1878.  The 
present  buit  was  brought  to  set  asida  the  sale  in  execution  of  the  decree 
in  Original  Suit  No.  68  of  1876  as  collusive,  and  to  declare  the  annual 
sum  due  under  the  decree  in  Original  Suis  No.  473  of  1878  a  charge  upon 
the  land  sold. 

The  District  Munsif  allowed  the  plaintiff's  claim,  but  bis  decree  was 
reversed  on  appeal  by  the  Subordinate  Judge. 

The  plaintiff  preferred  this  second  appeal. 

Ramachandra  Rau  Saheb,  for  appellant. 

Mr.  Ramasami  Raju,  for  respondents. 

The  arguments  adduced  on  this  second  appaal  appear  sufficiently, 
for  the  purpose  of  this  report,  from  the  judgment  of  the  Court  (COLLINS, 
C.J.,  and  BBANDT,  J.}. 

JUDGMENT. 

In  this  case  the  third  defendant,  the  respondent,  obtained  a  decree 
in  the  year  1876  against  the  first  defendant.  In  1878  the  appellant  sued 
the  first  defendant  and  another  member  of  the  iamily  for  maintenance 
and  obtained  a  personal  decree  against  those  two  defendants,  under  which, 
they  were  bound  to  pay  to  the  appellant  for  her  life  a  sum  of  Rs.  3  per 
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1887       mensem,  with  an  allowance  for  cloths.     Some  time  in  1883  the  respond- 

AUQ.  22.     ent,    in  execution  of  his    decree,   purchased  a    part  of   the  family  lauds 

belonging  to  the  first  defendant's  family.     The   present  suit  was  brought 

APPEL-     to  set  aside  the  sale  and  the  purchase  of  the  respondent,  and    to  have  the 

LATE       appellant's  maintenance    charged    on  the  land   purchased  by  him.     The 

CIVIL.      Subordinate  Judge  held  that  in  no  circumstances  [129]  could  a  decree  be 

made  as  prayed  by  the  appellant,  having  regtrd  to  Section  43  of  the  Code 

11  M.  127.    of  Civil  Procedure. 

It  is  contended  in  appeal  that  a  claim  for  maintenance  to  be  decreed 
against  a  person  and  a  claim  to  have  maintenance  charged  upon  immoveable 
property  are  different,  and  that  they  do  not  arise  out  of  one  and  the  same 
cause  of  action  ;  and  it  was  suggested  that  a  widow  or  other  female 
member  of  a  family  entitled  to  maintenance  might  have  cause  to  sue  for 
maintenance  without  having  at  the  same  time  sufficient  cause  to  demand 
that  the  charge  be  made  a  charge  on  the  property  or  any  part  thereof ; 
and  that,  if,  subsequently,  the  manager  of  the  family  or  others  weie  to 
commit  waste  or  alienate  any  \  art  of  the  property,  the  claimant  would  be 
at  liberty  to  come  in  and  sue  to  have  the  maintenance  already  awarded 
made  a  charge  upon  the  property.  We  are  unable  to  allow  this  contention. 
The  plaintiff  had  undoubtedly  a  right  to  a  decree  against  the  first  and 
second  defendants  personally,  or  to  a  decree  making  the  maintenance  a 
charge  on  the  property,  and  possibly  to  both ;  but  it  appears  to  us  clear 
that,  on  the  principle  to  which  effect  is  g.ven  by  the  provisions  of  the 
Code  of  Civil  Procedure,  the  plaintiff  was  bound,  when  she  sued  in  1878, 
to  have  asked,  for  all  the  remedies  in  respect  of  the  right  of  maintenance, 
to  which  she  was  then  entitled,  and  that  these  claims  did  arise  out  of  one 
and  the  same  cause  of  action,  that  ciuse  of  action  being  the  right  to 
maintenance. 

On  these  grounds,  we  hold  that  the  Sub-Judge  is  right  and  dismiss 
this  second  appeal  with  costs. 


11  M.  130. 
[130]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Parker. 


PERUMAL  (Defendant  No.  1),  Petitioner  v. 
VENKATARAMA  (Plaintiff),  Respondent*     [14th  September,  1887.] 

procedure  Code,  Sections  223,228,249.  622—Mufassal  Small  Cause  Court  Act  (Act 
XI  0/1865),  Sections  20,21— Execution  proceedings — Appeal. 

The  plaintiff  obtained  a  decree  in  a  Small  Cause  Suit  in  a  Subordinate  Court  in 
the  mufassal  and  a  certificate  wis  granted  to  h  m  under  Section  20  of  the  Mufas- 
sal  Small  Cause  Court  Act  for  the  execution  ot  the  decree  against  immoveable 
property  of  the  judgment-debtor  in  the  jurisdiction  of  a  District  Munsif.  He 
accordingly  presented  a  petition  to  the  District  Munsif  under  Section  247  of  the 
Code  of  Civil  Procedure,  but  his  petition  was  dismissed  : 

Htld,  that  an  appeal  lay  to  the  District  Court. 

PETITION  under  Section  622  of  the  Code  of  Civil  Procedure,  praying 
the  High  Court  to  revise  the  order  of  T.  Weir,  District  Judge  of  Madura, 
on  Civil  Miscellaneous  Appeal  No.  29  of  1886,  dismissing  an  appeal  against 

*  Civil  Revision  Petition  No.  269  of  1886. 
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the  order  of  A.  L.  Lakshmana  Chettyar,  Districh  Munsif  of  Tirumangalam, 
on  Civil  Miscellaneous  Petition  No.  401  of  1886. 

The  plaintiff  in  a  small  cause  suit  on  the  file  of  the  Subordinate 
Court  of  Madura  (East)  obtained  a  decree,  which  he  sought  to  execute 
under  a  certificate  granted  by  the  Subordinate  Judge  under  Section  20 
of  the  Mufassal  Small  Cause  Court  Act  against  the  immoveable  property 
of  the  judgment-debtor  situated  within  the  jurisdiction  of  the  District 
Munsif  of  Tirumangalam. 

The  plaintiff  accordingly  presented  a  petition  to  the  District  Munsif 
under  Section  249  of  the  Code  of  Civil  Procedure,  but  the  District  Munsif 
refused  to  grant  execution  on  the  ground  that  the  plaintiff's  claim  was 
barred  by  limitation.  An  appeal  was  then  preferred  to  the  District  Judge, 
who,  however,  ruled  that  no  appeal  lay  from  the  order  of  the  District 
Munsif  rejecting  the  petition,  since  it  was  made  on  an  application  in 
execution  of  a  Small  Cause  Court  decree. 

[131]  The  plaintiff  preferred  this  petition  on  the  ground  that  the 
District  Judge  had  declined  jurisdiction,  since  the  order  appealed  against 
was  not  an  order  of  a  Small  Cause  Court. 

Subramanya  Ayyar,  for  petitioner. 

Bhashyam  Ayydngar,  for  respondent. 

The  further  facts  of  this  cisa  and  the  arguments  adduced  on  this 
petition  apuear  sufficiently,  for  f.he  purpose  of  this  report,  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

JUDGMENT. 

The  decree,  in  which  execution  is  sought,  is  one  passed  in  a  Small 
Cause  suit  (2680  of  1869)  on  the  file  of  the  Subordinate  Court  of  Madura 
(East).  The  decree  not  baing  s-itisfied  by  execution  against  the  moveable 
property  of  the  judgment-debtor  in  the  jurisdiction  of  the  Small  Cause 
Court,  a  certificate  was  granted  by  than  Court  to  the  decree-holder  under 
Section  20  (Act  XI  of  1865),  on  the  strength  of  which  he  applied  to 
attach  in  execution  certain  immoveable  property  within  the  jurisdiction  of 
the  Court  of  the  District  Munsif  of  Tirumangalam. 

Notice  was  issued  to  the  defendants,  and  on  objections  raised  by  them, 
the  execution  was  held  by  the  District  Munsif  to  be  barred.  The  judg- 
ment-creditor appealed,  but  the  District  Judge  held  that  no  aopeal  lay, 
since  Section  21  of  the  Mufassal  Small  Cause  Courts  Act  provided  that  in 
the  suits  tried  under  that  Act,  all  decisions  and  orders  of  the  Court  shall 
be  final.  The  District  Judge,  therefore,  declined  jurisdiction,  and  the 
present  application  is  to  revise  his  order  under  Section  622  of  the  Code  of 
Civil  Procedure. 

It  appears  to  us  that  the  words  "  the  Court"  in  Section  21  refer  only 
to  the  Court  constituted  under  that  Act,  that  is,  the  Court  of  Small  Causes 
which  has  a  limited  jurisdiction  assigned  to  it  under  Section  6  and  limited 
powers  in  execution  of  decrees  passed  by  itself.  Section  20  provides  that 
if  execution  cannot  be  had  against  the  moveable  property  of  the  judgment- 
debtor,  the  certificate  granted  by  the  Small  Cause  Court  may  be  presented 
to  "  any  Court  of  Civil  Judicature  having  general  jurisdiction  in  the  place 
in  which  the  immoveable  property  of  the  judgment-debtor  is  situate,"  and 
"  such  Court  shall  proceed  to  enforce  such  judgment  according  to  its  own 
rules  and  mode  of  procedure  in  like  cases." 

The  Court  of  a  District  Munsif  is  such  a  Court  of  general  jurisdiction 
as  is  here  contemplated;  and  its  orders  are  subject  to  appeal. 
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The  enactment  of  Section  223  of  the  Code  of  Civil  Procedure  has  not 
modified  Section  20  of  Act  XI  of  1865 — vide  Kahanarama  v.[l32]  Ranga(l). 
Sections  2"23  and  228  of  the  Code  of  Civil  Procedure  are  alike  applicable 
to  Small  Causa  Courts  (see  sch.  II),  and  under  Section  228  the  orders  of 
a  Court  executing  a  decree  are  subject  to  the  sime  rules  in  respect  of 
appeal  as  if  the  decree  had  been  passed  by  itself. 

It  is  no  doubt  the  case  that  no  sacond  appaal  would  lie  from  the  order 
of  the  District  Judge  in  such  a  ca>e — Gorachand  Misser  v.  Raja  Baykanto 
Narain  Singh(%};  but  with  regard  to  a  regular  appeal  the  question  whether 
it  will  lie  seems  to  us  to  depend  upon  the  character  of  tne  tribunal  and 
not  upon  the  nature  of  the  claim. 

The  order  of  the  District  Judge  must  bi  safe  aside,  and  he  must 
be  directed  to  hear  and  dispose  of  the  appeal.  Tne  costs  will  abide  and 
follow  the  result. 


11  M.  132. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  CoUim,  Kt.,  Chief  Justice,  and  Mr.  Juitic; 

Brandt. 


PATDMMA  (Counter-petitioner),  Appellant  v.  MUSE  BEARI 
(Petitioner),  Respondent*      [2nd  September,  1887.] 

Procedure  Code,  Section  230 — Execution  proceedings  —Limitation. 

An  application  was  nude  in  1836  for  execation  of  a  de3ree  dated  1873.  In  the 
interval,  viz.,  ia  October  1879,  the  judgment-debtor  was  arrestel  on  an  applica- 
tion in  execution  by  the  de^rea-holder,  bu5  execation  was  not  proceeded  with 
farther  : 

Held,  that  the  applicitna  mide  ia  1836  wis  tinn-birred  undar  Section  230  of 
the  Code  of  Civil  Procedure. 

APPEAL  against;  the  order  of  J.  W.  Basi,  District  Judge  of  South 
Canara,  on  Civil  Miscellaneous  Petition  No.  308  of  1886,  reversing  the 
order  of  J.  P.  Fernandes,  District  Munsif  of  Kassargode,  in  execution 
petition  No.  92  of  1886. 

This  was  an  application  for  execution  of  a  decrae  passed  in  Original 
Suit  No.  145  of  1872,  dated  the  9r,h  September  1873.  The  present  apoli- 
cation  was  made  on  19th  March  1886.  In  the  interval,  viz.,  in  October 
1879,  process  was  issued  on  the  application  of  tha  present  petitioner,  for 
the  arrest  of  the  judgment[133] -debtor,  who  was  accordingly  produced  in 
custody  before  the  Court,  but  the  application  was  struck  off  and  the  judg- 
ment-debtor was  released.  In  1882  and  1883  also  applications  for  execution 
were  made,  but  not  proceeded  with. 

The  District  Munsif  dismissei  the  present  application  as  barred  by 
limitation  under  Section  230  of  the  Code  of  Civil  Procedure,  but  the  District 
Judge,  on  appeal,  reversed  this  order.  The  judgment-debtor  preferred 
this  appeal. 

Gopala  Rau,  for  appellant. 

Srinivasa  Rau,  for  respondent. 

The  arguments  adduced  on  this  appeal  appear  sufficiently,  for  the 
purpose  of  this  report,  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and 
BRANDT,  J.). 


(1)  8  M.  8. 


Appeal  against  Order  33  of  1887. 
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JUDGMENT. 

We  must  hold  the  application  for  execution  in  this  case  to  be  barred 
by  time. 

The  decree,  which  it  is  sought  to  execute,  was  passed  on  the  9th 
September  1873.  The  present  application  was  made  on  the  19fch  March 
1886. 

An  application  was  made  in  October  1879,  in  accordance  with 
which  process  for  the  arrest  of  the  judgment-debtor  was  issued  and  he 
was  produced  in  custody  before  the  Court  ;  at  that  time  Act  X  of  1877 
was  in  force. 

The  period  prescribed  for  taking  proceedings  to  execute  the  decree 
under  the  law  in  force  immediately  preceding  the  passing  of  the  Code  of 
1882  expirei  on  the  9th  Seotember  1835.  If  the  application  of  October 
1879  was  granted,  and  that  it  was  granted  within  the  meaning  of 
Section  230  of  the  Code  of  Civil  Procedure  admits  of  no  doubt,  the  case 
is  different  from  that  in  which  only  a  notice  to  appear  and  show  cause  is 
issued.  The  creditor  applied  for  an  order  for  the  arrest  of  the  debtor,  and 
his  application  was  complied  with  ;  that  the  creditor  did  not  proceed 
further  cannot  in  any  way  alter  the  fact  that  his  application  for  execution 
was  granted. 

Under  the  Limitation  Act  in  force  prior  to  the  passing  of  Act  X  of 
1877  no  period  was  prescribed  beyond  which  execution  of  decrees  should 
not  be  allowed,  provided  they  were  kept  alive  in  due  manner  ;  but  in  1877 
the  legislature  saw  fit  to  enact  that  if  once  an  application  were  made  and 
granted  under  Section  230  of  the  Code  of  Civil  Procedure,  there  should  be  an 
end  to  all  execution  proceeding  on  the  completion  of  twelve  years  from  the 
date  of  the  [134]  decree,  (except  in  certain  specified  cases  which  it  is  not 
necessary  here  to  advert  to);  at  the  same  time  three  years'  grace  was 
given  subject  to  the  conditions  stated  in  the  last  paragraph  of  Section  230 
of  Act  X  of  1877. 

As  observed  in  the  case  reported  in  Kollu  Shettati  v.  Manjaya  (1),  the 
law  immediately  in  force  when  Act  X  of  1877  was  passed,  and  to  which 
regard  should  be  had  in  disposing  of  applications  foi  execution  of  decrees, 
was  the  Limitation  Act,  and  that  only  as  regarded  limitation  ;  but  when 
the  Act  of  1882  superseded  the  former  Act,  "  the  law  in  force  immediately 
before  the  passing  "  of  the  Act  of  1882  was  the  Limitation  Act,  plus  the 
law  regarding  limitation  contained  in  Section  230  of  Act  X  of  1877  ; 
and  under  the  latter,  any  application  to  execute  the  decree  now  in 
dispute  was  barred  after  the  lapse  of  twelve  years  from  the  date  of  the 
decree,  seeing  that  an  application  to  execute  it  was  made,  and,  as  we  find, 
granted  in  1879. 

We,  accordingly,  reverse  the  order  of  the  District  Judge  and  restore 
that  of  the  District  Munsif,  and  the  appellant's  costs  in  this  Court  and  in 
the  District  Court  will  be  paid  by  the  respondent. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


KOMU  (Defendant  No.  1),  Petitioner  v.  KRISHNA  AND  ANOTHER 
(Plaintiff  and  Defendant  No.  2),  Bespondents*      [30th  September,  1887.] 

Mufassal  Small  Cause  Court  Act  (Act  IX  of  1887).   Schedule  II,  Article  38 — Jurisdiction 
— Suit  for  maintenance  based  on  a  family  arrangement  — Malabar  law. 

A  suit  for  maintenance  ba^ed  on  a  family  arrangement  is  within  the  jurisdiction 
of  a  Mafassal  Small  Cause  Court. 

A  kirnivan  is  not  entitled  of  his  owa  authority  to  set  aside  a  family  arrange- 
ment made  on  behalf  of  all  the  members  of  the  tarwad. 

[R.,  28  M  182  (193)  (F.B.)  =  U  M.L.J.   415;  D.,  16  B.  267  (268)  ;  20  M.  29  (30,31).] 

PETITION  under  Section  622  of  the  Code  of  Civil  Procedure,  praying 
the  High  Court  to  revise  the  decree  of  V.  P.  deRozario,  Subordinate 
Judge  of  Palghat,  in  Small  Cause  Suit  No.  790  of  1886. 

[135]  This  was  a  suit  on  a  karar,  made  on  behalf  of  the  members  of 
the  Malabar  tarwad,  securing  the  payment  to  one  of  the  members  of  a 
certain  sum  by  way  of  maintenance.  The  suit  was  filed  as  a  Small  Cause 
suit,  and  the  karnavan  of  the  tarwad  was  joined  as  defendant  No.  1. 

The  plaintiff  having  obtained  the  decree  prayed  for,  defendant  No.  1 
presented  this  petition  to  the  High  Court  on  the  ground  that  the  suit  was 
not  within  the  jurisdiction  of  Small  Cause  Court. 

Mahadwa  Ayyar,  for  petitioner. 

Gopalan  Nayar,  for  respondents. 

The  arguments  adduced  on  this  petition  appear  sufficiently,  for  the 
purpose  of  this  report,  from  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAR  and  PARKER,  JJ.). 

JUDGMENT. 

The  basis  of  the  claim  decreed  by  the  Subordinate  Judge  in  the 
exercise  of  Small  Cause  jurisdiction  was  a  family  arrangement  in  writing, 
and  we  cannot  say  that  he  had  no  jurisdiction  to  entertain  the  suit  for 
maintenance.  As  to  the  contention  that  he  did  not  consider  the  objection 
taken  by  the  petitioner,  viz.,  that,  as  the  present  karnavan  of  the  tarwad, 
he  was  entitled  to  set  aside  the  karar  sued  upon,  we  are  of  opinion  that 
the  karnavan  is  not  entitled  of  his  own  authority  to  set  aside,  a  family 
arrangement  made  on  behalf  of  all  the  members  of  the  tarwad.  At  the 
date  of  the  suit,  the  karar  was  in  force  as  a  subsisting  contract,  and  we 
must  hold  then  that  the  Subordinate  Judge  acted  neither  illegally  nor 
with  material  irregularity  nor  without  jurisdiction  in  passing  the  decree 
which  he  has  made. 

We  dismiss  this  petition  with  costs. 


Civil  Revision  Petition  No   307  of  1886. 
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11  H.  136. 
[136]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


KOMARASAMI  (Plaintiff),  Appellant  v.  GOVINDU  (Defendant), 
Respondent*      [30fch  September,  1887.] 

Civil  Procedure  Code.  Sections  344,  588 — Appealable  order —Insolvent  judgment  debtor 
— Noti:e  to  decree-holder. 

A  debtor  was  arrested  on  civil  process.  He  presented  a  petition  to  the  Court 
from  which  process  issued,  alleging  that  he  was  unable  to  pay  the  debt  and  pray- 
ing to  be  declared  insolvent  and  to  be  released.  The  Court  passed  an  order  on 
the  s»me  day,  directing  th-tt  he  should  be  released  ani  that  the  creditor  should 
proceed  against  his  property. 

Held,  (I)  that  an  appeal  lay  against  the  order  ;  (2)  the  order  was  bad  for  want 
of  notice. 

APPEAL  against  an  order  made  by  P.  V.  Rangacharyar,  District 
Munsif  of  Sholinghur,  on  an  application  under  Section  344  of  the  Code  of 
Civil  Procedure. 

A  judgment-debtor,  arrested  on  civil  process,  presented  a  petition  to 
the  Court,  which  set  out  his  circumstances  and  concluded  as  follows  : — 

"  In  the  state  of  circumstances,  I  am  not  in  position  to  pay  the  debt 
due  under  this  decree.  I  will  have  no  objection  to  pay  plaintiff's  debts 
when  I  may  come  in  possession  of  property. 

"I,  therefore,  pray  that,  on  an  investigation  into  the  matter,  an 
order  may  be  passed,  declaring  me  an  insolvent  and  releasing  me  from 
the  warrant." 

The  Court,  on  the  same  day,  without  notice  given  to  the  plaintiff, 
at  whose  suit  the  applicant  had  been  arrested,  made  the  following 
order : — 

"Defendant  is  released.  Plaintiff  is  to  proceed  against  the  properties 
of  defendant,  whatever  they  are,  moveable  or  immoveab!e." 

The  plaintiff  preferred  this  appeal. 

Anandacharlu,  for  appellant. 

[137]  Rangacharyar,  for  respondent. 

The  arguments  adduced  on  this  appeal  appear  sufficiently,  for  the 
purpose  of  this  report,  from  the  judgment  of  the  Court  (COLLINS,  C.  J., 
and  BRANDT,  J.). 

JUDGMENT. 

Mr.  Rangacharyar  takes  the  preliminary  objection  that  no  appeal 
lies. 

The  objection  is  overruled.  The  order  without  doubt  purports  to  be 
an  order  declaring  the  petitioner  to  be  an  insolvent  and  releasing  him  on 
that  ground,  but  it  was  passed  on  the  petition  on  the  very  day  on  which 
the  application  was  made,  and  we  set  it  aside  as  the  notice  required  under 
chapter  XX  of  the  Code  of  Civil  Procedure  was  not  given.  We  shall  not 
direct  the  District  Munsif  to  take  any  further  proceedings  on  it,  as  the 
petition  does  not  contain  the  particulars  required  under  Chapter  XX. 

The  petitioner,  if  so  advised,  can  present  a  fresh  application. 

*  Appeal  against  Appellate  Order  78  of  1887. 
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1887  11  M.  137  =  1  Weir  100. 

SBP.J7.  APPELLATE  CRIMINAL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


LATE 

CRIMINAL.  KUPPAN,  in  re*     [27th  September,  1887.] 

Act  III  of  1869  (Madras),  Sections  2,  3— Service  cf  summons. 
11  M.  137  = 

1  Weir  100  Where  a  summons  to  a  witness,  issued  under  Act  III   of   1869   (Madras),    was, 

shown  to  a  person  and  taken  back, 
Held,  that  the  summons  had  not  been  served. 

[R..  13  Or.  L.J.    245  (246)  =  14   Ind.  Cas.  597  =  11    M.L.T.    405  =  (191'2)    M.W.N.  528 
(529).] 

CASE  referred  by  C.  W.  W.  Martin,  Sessions  Judge  of  Salem. 
The  facts  were  stated  as  follows  : — 

The  accused  (Kuppan)  was  charged,  at  the  instance  of  the  Acting  Tah- 
sildar  of  Namkal  taluk,  with  intentional  disobedience  to  a  summons  under 
Section  174  of  the  Indian  Penal  Code,  in  that  he  failed  to  appear  before 
the  Tahsildar  as  a  witness  in  a  revenue  inquiry,  although  summons  had 
been  served  on  him  personally. 

The  accused  denied  the  service  of  summons  on  him,  but  said  that  the 
parties  to  the  revenue  inquiry  told  him  that  he  was  summoned,  without 
mentioning  the  date,  and  that  he  therefore  did  not  appear. 

The  summons  issued  by  the  Tahsildar  to    the  accused   bears  on  its 
.  back  the  endorsement  "I  read  this  summons  I  will  com^  [138]  and  appear 
according  to  the  time  fixed.     Mark  of  Kuppan  22-6-87." 

The  sole  witness  examined  in  the  case,  Taluk  Umedwar  Hussain 
Sahib,  who  took  the  summons  to  the  accused,  apnears  to  have  stated 
that  the  accused's  mark  was  taken  on  the  back  of  the  summons,  that  the 
summons  was  then  taken  back,  and  that  the  accused  was  informed  of  the 
date  of  the  summons. 

The  Deputy  Magistrate  remarks  on  this  evidence  : — "  Probably  so; 
but  if,  as  the  law  requires  (Section  3  of  Act  III  of  1869),  the  summons  was 
in  duplicate  and  a  copy  left  with  the  accused  as  it  should  be,  the  accused 
could  not  have  forgotten  the  date  of  hearing  as  he  appears  to  have  done, 
&c." 

The  Deputy  Magistrate  has  not    stated  the  law  correctly.     The    Act 
does  not  require    that  the  summons  shall  be    in  duplicate,     It   ordains 
personal  service,  with  the  alternative  that  the  summons  may  be  left  with 
•    an  adult  member  of  the  family  or  with  the  head  of  the  village. 

The  acquittal  is  probably  correct,  since  the  Magistrate  finds  that  the 
accused  forgot  the  date  of  hearing  ;  but  the  Magistrate's  view  of  the  law  is 
wrong  and  requires  correction. 
Counsel  were  not  retained. 

The  Court  (MUTTUSAMI  AYYAR  and  PABKER,  JJ.)  delivered  the 
following 

JUDGMENT. 

Although  the  Criminal  Procedure  Code  (Section  68)  enacts  that  a  sum- 
mons shall  be  issued  in  duplicate  and  the  Civil  Procedu)  e  Code  (Sections  166 
and  73)  directs  that  a  copy  shall  be  delivered,  or  tendered  to  the  person 
summoned,  it  does  not  appear  that  Act  III  of  1869  contains  any  express 
provision  as  to  the  mode  in  which  a  summons  is  to  be  personally  served. 

'  High  Court  Proceedings  No.  521  of  1887. 
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Section  2  of  that  Act  provides  that  the  summons  shall  be  in  writing,        1887 
and  Section  3  that  it  shall  be  served  personally  on  the  person  summoned,     SEP.  27. 
or  may  be  left  with  some  adult  male  -member  of  his  family  residing  with 
him.  "  APPEL- 

The  summons  itself  should,    therefore,   have  been  delivered    and  left       LATE 
with   the  accused  ;  but  it  was  merely  shown  to  him  and  taken  back.    The  CRIMINAL. 
Deputy  Magistrate  was,  under  these  circumstances,   entitled  to  hold  that 
the  summons  had  not  been  properly  served.     It  is  obvious  that  a  man  in 
accused's  position  might  very  probably  fail  to  understand  on  what  day 
he  had  to  appear  unless  the  summons  was  left  with  him  for  reference. 


11  H.  139-1  Weir  765. 
[139]  APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice,  and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  SIVANNA  AND  OTHERS.* 
[14th  September,  1887.] 

Madras  Forest  Act,  1892,  Rules  12 — Removal  of  leaves  from  classified   trees   no 

offence. 

The  mere  removal  of  leaves  from  classified  trees  on  unreserved   land   does    not 
constitute  a  breach  of  Rule  12  of  the  Madras  Forest  Act,  1882. 

CASE  referred  under  Section  438  of  the  Code  of  Criminal  Procedure 
by  J.  W.  Besb,  Sessions  Judge  of  South  Canara. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.  and  PARKER,  J.) 

Counsel  were  not  retained. 

JUDGMENT. 

The  question  raised  by  the  Sessions  Judge  in  this  reference  is  one 
of  great  public  importance,  and  we  cannot  but  express  our  surprise  that 
the  Public  Prosecutor,  to  whom  notice  was  sent  by  the  special  order  of 
this  Court,  should  not  have  been  instructed  to  appear. 

The  Deputy  Magistrate,  on  appeal,  has  confirmed  the  conviction  of 
the  accused,  observing  that  their  offence  consisted  of  cutting  plants  and 
leaves  of  classified  trees  for  the  purposes  of  manure.  Had  the  evidence 
established  the  offence  of  cutting  plants  of  classified  trees,  the  conviction 
might  apparently  have  been  sustained  on  that  ground  ;  but  we  observe 
that  the  Second-class  Magistrate  convicted  the  accused  only  of  removing 
leaves  of  classified  trees  from  unreserved  land,  and  the  evidence  would 
seem  to  indicate  that  all  they  did  was  to  remove  the  leaves  and  not  to 
cut  the  plants.  Eule  12  (for  the  breach  of  which  the  accused  have 
been  convicted)  makes  it  unlawful  for  any  person  to  fell,  girdle,  mark, 
lop,  tap,  uproot,  or  burn  or  strip  off  the  bark  or  leaves  from,  or  otherwise 
[140]  damage,  any  tree  growing  on  reserved  or  unreserved  land ;  but  this 
prohibition  is  subject  to  the  privileges,  exceptions,  and  reservations  speci- 
fied in  rules  7,  9,  and  10.  Eule  7  provides  that  in  all  unreserved  lands 
the  villagers  shall  continue  to  enjoy  free  of  charge  such  privileges  as  they 
have  hitherto  exercised  in  the  way  of  grazing  cattle  or  of  cutting,  conver- 
ting, and  removing  trees  (other  than  reserved  and  classified  trees)  and 
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1887       timber  and  other  forest  produce  for  fuel  or  for  building  or  agricultural  or 
SEP.  14.     domestic  purposes.     It  is  observed    that  the  words  "  other  than  reserved 

or  classified  trees  "  in  rule  7  have  reference  only  to  the  cutting,  converting, 

APPEL-     an(j  removing  of  trees,  not  to  the  removal  of  other   forest  produce  for  fuel 

LATE       or  agricultural  or  domestic  purposes. 

CRIMINAL.          There  is  no  finding  that  the  leaves  were  stripped  off  in  such  a  manner 
as  to  damage  the  trees  from  which  they  were  cut,  and   the  mere  removal 
11  M.  189=  of  leaves  from  classified  trees  would  not  alone  appear  to  constitute  a  breach 
Weir  768.  of  tne  (;WO  rule8  when  read  together.     It  may  be  that  the    Deputy  Magis- 
trate confirmed  the  conviction  under  the  impression  that  the  accused  were 
guilty  of  cutting  the  plants  of  classified  trees,  but  this  was  not  the  offence 
charged  against  them.     We  shall,  therefore,  set-  aside  his  order  and  direct 
that  the  appeal  be  re-heard,  after  giving  notice  both  to  the  appellants    and 
to  the  Public  Prosecutor  at  Mangalore. 


11  H.  140. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KHANSA  BIBI  (Plaintiff),  Appellant,  v.  SYED  ABBA  AND  OTHERS 
(Defendants),  Respondents.*    [2nd  August,  1887.] 

Madras  Ci»H   Courts  Act   (Act  III  of  1873,  Section   12).  Jurisdiction— Suit  to  recover 
share  of  inheritance — Subject-matter  of  suit. 

The  plaintiff  sued  to  be  declared  an  heir  to  a  deceased  Muhimmidan  and  to 
recover  her  share  of  the  inheritance,  the  share  claimed  being  less  than  Rs.  2,500, 
while  the  value  of  the  whole  estate  exceeded  that  amount : 

Held,  that  the  suit  was  within  the  jurisdiction  of  a  District  Munsif . 
[R.,  13  M.  25  (27);  U  M.  183  (1R4)  ;  D.,  20  M.  289  =  7  M.L.J.  30.] 

[141]  APPEAL  against  the  order  of  L.  A.  Campbell,  District  Judge 
of  Nellore,  returning  a  olaint  for  presentation  in  the  Munsif's  Court. 

The  order  appealed  againsc  was  as  follows  : — 

"  Returned  to  plaintiff  for  presentation  in  a  Munsif's  Court.  This 
suit  has  been  filed  in  this  court  with  reference  to  the  judgment  of  the 
High  Court  in  Vydinatha  v.  Subramnnya  (1).  But  that  was  a  suit  for 
partition  of  family  property  among  Hindus.  Here  the  parties  are  Muham- 
madans,  and  when  the  person  from  whom  plaintiff  claims  died,  his  property 
at  once  went  in  definite  shares  to  his  heirs.  Plaintiff's  claim  is  to  be 
declared  one  of  such  heirs  and  to  recover  from  the  other  heirs  her 
inheritance. 

"  The  value  of  that  brings  the  suit  within  the  jurisdiction  of  a  Munsif's 
Court." 

The  plaintiff  preferred  this  appeal. 

Mr.  Parthasaradhi  Ayyangar,  for  appellant.  The  District  Judge  had 
jurisdiction  to  try  the  suit,  as  the  value  of  the  subject-matter  exceeded 
Es.  2,500. 

Respondents  were  not  represented. 

The   Court   (COLLINS,  C.  J.,  and  PARKER,  J.)  delivered  the  following 

*  Appeal  against  Order  No.  130  of  1886. 
(1)  8  M.  235. 
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JUDGMENT.  1887 

ATJG  2 

We  think  that  there  is  an   e-nential  difference    between  the  present  L 

suit  and  a  suit  for  the  piroition  of  family  property  amongst    Hindus.     In  APPEL- 

the  latter  casa  relief  can  be  given  to  all  c-o-aharers  as  in  an  administration  T.ATE 

suit,  while  in  the  present  claim  the  p'aintiff  merely   asks  for  her  definite  n 
share  or  its  money  value. 

On  these   grounds  we  consider  the  order  of  the  District  Judge   was  n  n.  no 
right  and  dismiss  this  appeal. 


11  M.  142  =  2  Weir  314. 

[142]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Brandt. 


QUEEN-EMPRESS  v.  BASAVA."*     [13th  September,  1887.] 

Criminal  Procedure  Code.  Suctions  250,  262  -Vexatious  complaint  —Compensation. 

The  provisions  of  Sectioa  250  of  the  Gorle  of  Crioiinil  Procedure  may  be  applied 
in  summons  cases  whether  tried  summarily  or  not. 

fR.,  U.B.R.  (1906)  3rd.  Qr.  Or.  P.O.  51.] 

PETITION  under  Section  435  of  the  Code  of  Criminal  Procedure,  pray- 
ing the  High  Court  to  revise  the  order  of  W.  H.  Grahame,  Sessions 
Judge  of  Coimbatore,  on  criminal  revision  petition  No.  2  of  1887. 

The  Head  Assistant  Magistrate.  Nilgiris,  dismissed  a  complaint  for 
breach  of  contract  afber  a  summary  trial,  and,  being  of  opinion  that  the 
comolaint  was  frivolous  and  vexatious,  he  ordered  the  complainant  to 
pay  to  the  accused  the  sum  of  Bs.  50  as  compensation. 

The  order  as  to  compensation  was  set  aside  by  the  Sessions  Judge 
on  revision  on  the  view  that  Section  250  of  the  Criminal  Procedure  Code 
was  not  applicable  in  the  case  of  summary  trials,  or  when  evidence  is  not 
recorded . 

Mr.  Shaw,  for  the  complainant. 

The  facts  and  argument  aopear  sufficiently,  for  the  purpose  of  this 
report,  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and  BRANDT,  J.). 

JUDGMENT. 

Upon  a  petition  presented  by  one  Basava  Maistry,  the  complainant 
in  calendar  case  101  of  1886  on  the  file  of  the  Divisional  (Head  Assistant) 
Magistrate,  Nilgiris,  the  Sessions  Judge  of  Coimbatore,  on  the  31st  March 
1887,  set  aside  the  order  made  by  that  Magistrate,  directing  the  said  Basava 
Maistry  to  pay  to  one-Joura,  whom  Basava  had  charged  with  breach  of 
contract,  a  sum  of  Es.  50  as  compensation  for  making  a  frivolous  and 
vexatious  complaint. 

[143]  Upon  this  the  complainant  was  called  upon  by  this  Court  to 
show  cause  against  the  order  made  by  the  Sessions  Judge. 

The  Sessions  Judge  does  not  state  undor  what  provision  of  law  he 
purported  to  set  aside  the  order  of  the  Magistrate,  and  it  is  not  contended 
that  order  can  be  supported.  We  must  set  aside  the  order  of  the  Sessions 
Judge  as  passad  without  jurisdiction;  this  restores  the  original  order 

*  Criminal  Revision  Case  No.  122  of  1887. 
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1887       awarding  compensation,  and  that  order  we  are  now    asked  to   set  aside  in 

SEP.  13,     revision  upon  this  ground,  that,  as  the  case  was  summarily  tried,    it  was 

not  within  the  jurisdiction  of  the  Magistrate  to  award  compensation  under 

APPEL-     Section  250,  the  award  of  compensation  being  part  of  the  substantive  law, 

LATE       while  Section  262  in  Chap.  XXII  of  the  Code,   which  provides  that  the 

CRIMINAL,  procedure  prescribed  for  summons  cases  (Chap.  XX)  shall  be  followed   in 

summons  cases  tried  summarily,  affects  the  procedure  only.   We  are  unable 

11  M.  142  =  to  aiiow  this  contention.     It  appears  to  us  that  Section  262  renders  applic- 

2  Weir  314.  able,  in    the  case  of  summons  cases  tried  summarily,  all  the  provisions  of 

Section  250,  and  that  in   all  cases,  whether  tried  summarily  or  not,  in 

which  the  Magistrate  acquits,  and  is  also  of  opinion  that  the  complaint 

was  frivolous  or  vexatious,  it  is  open  to  him  to  award  compensation. 

It  was  suggested  that  it  could  not  have  been  the  intention  of  the 
legislature  that  a  Magistrate  of  the  second  and  third  class,  against  whose 
decision  in  any  trial  an  appeal  lies,  should  have  the  power  to  award  com- 
pensation up  to  the  amount  of  50  rupees  without  the  accused  having  it  in 
his  power  to  appeal.  We  cannot  on  this  account  refuse  to  give  to  the 
provisions  of  the  Code,  to  which  we  have  adverted,  the  effect  which,  as 
it  appears  to  us,  must  be  given  to  them  when  read  together  and  reason- 
ably construed,  and  we  hold  that  Section  250  is  applicable  to  cases  tried 
summarily.  Application  can  always  be  made  for  revision,  and  it  is  only 
in  extreme  cases  that  even  Magistrates  of  the  first  class  would  inflict  a 
fine  of  50  rupees.  We  see  then  no  reason  to  set  aside  the  original  order 
awarding  compensation.  There  are  certain  statements  made  in  an  affida- 
vi-t  filed  by  the  complainant  to  the  effect  that  his  evidence  was  not  taken, 
but  we  decline  to  act  on  those  statements,  having  regard  to  the  record 
of  the  Magistrate,  which  shows  that  such  evidence  as  there  was,  was  taken 
and  a  finding  recorded. 

The"order  then  for  payment  of  compensation  remains  in  force. 


11  M.  144. 

[144]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


RANGASAMI  AND  ANOTHER  (Defendants  Nos.  1  and  2),  Petitioners,  v. 
MUTTUSAMI  (Plaintiff),   Respondent.*      [16th  September,  1887.] 

Civil  Procedure  Code,  Sections  516,  622. 

A  District  Munsif  passed  a  decree  in  the  terms  of  an  award  without  giving 
notice  of  the  filing  of  tha  award  under  Section  516  of  the  Code  of  Civil  Procedure: 

Held,  that  the  District  Munsif  acted  with  material  irregularity  within  the 
meaning  of  Section  622  of  the  Cede  of  Civil  Procedure. 

{P.,  20  A.  474  (475)  =  18  A. W.N.  132  ;  U.B.R.  (1897—1901)  290  (291);  R.,  17  Ind. 
Gas.  430  (431)  =  15  O.C.  294;  74  P.R.  1894  (F.B.)  ;  U.B.R.  (1897—1901)  24 
(27).] 

PETITION  under  Section  622  of  the  Code  of  Civil  Procedure,  praying 
the  High  Court  to  revise  the  decree  of  N.  Saminada  Ayyar,  Principal  Dis- 
trict Munsif  of  Trichinopoly  in  orginal  suit,  No.  116  of  1885. 

The  questions  arising  in  the  above  suit  were  referred  to  arbitration. 
An  award  in  favour  of  the  plaintiff  was  returned  by  the  arbitrators,  and  the 

•  Civil  Revision  Petition  94  of  1887. 
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District  Munsif  passed  a  decree  in  the  terms  of  the  award,  without  giving 
notice  to  the  parties  that  the  award  had  been  filed. 

Dafendants  preferred  this  petition  on  the  ground  that  the  District 
Munsif  had  acted  with  material  irregularity  in  nob  giving  notice  as  above. 

V.  K.  Desikacharyar,  for  petitioners. 

Srinivasa  Rau,  for  respondent. 

The  arguments  adduced  on  this  petition  appear,  sufficiently  for  the 
purpose  of  this  report,  from  the  judgment  of  the  Court-  (MUTTUSAMI 
AYYAR  and  PARKER  JJ.) 

JUDGMENT. 

We  are  of  opinion  that  the  decree  made  by  the  District  Munsif  in  this 
-case  must  be  set  aside,  and  that  he  must  be  directed  to  hear  the  objections 
which  the  petitioners  may  urge  against  the  award  and  then  proceed  to  pass 
a  fresh  decree  in  accordance  with  law.  By  Section  516  of  the  Code  of  Civil 
Procedure,  he  was  bound  to  give  the  petitioners  notice  of  the  filing  of  the 
fl45j  award,  and  this  he  has  failed  to  do.  In  our  judgment  this  omission 
is  a  material  irregularity.  He  should  not  have  proceeded  to  pass  a  decree 
in  conformity  to  the  award  without  first  hearing  the  petitioners'  objections. 
The  decree,  as  it  stands,  is  one  made  without  hearing  the  petitioners, 
who  were  entitled  to  be  heard,  and  which  it  was  not  competent  to  the 
District  Munsif  to  do.  We  direct  him  to  restore  the  suit  to  the  file,  to 
give  the  petitioners  ten  days'  time  for  filing  the  objections,  and,  after 
considering  them,  pass  such  orders  as  appear  to  him  to  be  just  in  the 
circumstances  of  the  case. 

Costs  will  abide  and  follow  the  result. 


11  M.  145  =  1  Weir  498. 

APPELLATE   CEIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


"QUEEN-EMPRESS  v.  NALLA.*      [13th  September,  1887.] 
Penal  Code,  Sections  403,  429 — Bull  dedicated  to  an  idol. 

A  bull  dedicated  to  an  idol  and  allowed  to  roarn  at  large  is  not  fera  bestia  and 
therefore  res  nullius,  but,  prima  facie,  the  trustee  of  the  temple,  where  the  idol 
is  worshipped,  has  the  rights  and  liabilities  attaching  to  its  ownership. 

[R.,  17  C.  852  (860)  ;  U.B.R.  (1892—1896)  238  (239)  Or.] 

THIS  was  a  case  taken  up  by  the  High  Court  under  Section  435  of 
the  Code  of  Criminal  Procedure. 

The  facts  of  this  case  appear  sufficiently,  for  the  purpose  of  this 
report,  from  the  judgment  of  the  Court  (MUTTUSAMI  AYYAR,  and 
BRANDT,  JJ.). 

Counsel  were  not  instructed. 

JUDGMENT. 

In  this  case  two  persons  were  charged  before  the  Second-class 
Magistrate  of  Periyakulam,  Madura  district,  with  theft  of,  and  mischief 
and  criminal  misappropriation  in  respect  of,  an  animal  described  by  that 
Magistrate  as  "  the  Kamatchi  Amman  temple  bull.  " 

*  Criminal  Revision  Case  No.  178  of  1887. 
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1887  The  Magistrate  recorded  no  finding  in  respect  of  the  theft,    but  con- 

SKP.  13.     victed  the  accused  on  the  other  two  counts  under  Sections  429  and  [146] 

403,  Indian  Penal  Code,  it  appearing  that  they  with  others  hamstrung  the 

APPEL-     bull,  killed  it,  and  cut  it  up.  and  were  caught  in  the  act  of    taking   away  or 

LATE       appropriating  portions  of  the    carcass.     The  Magistrate  referred  the  case 

CRIMINAL  to  the  Divisional  Magistrate  under  Section  349,  Criminal  Procedure  Code, 

being  of  opinion   that  the  offences  called  for  heavier  punishment  than  he 

11  H.  148=   was  competent  to  inflict.  The  Divisional  Magistrate,  upholding  the  convic- 

1  Weir  498.  tjoni  sentenced  the  accused  each  to  four  months'  rigorous  imprisonment. 

The  Sessions  Judge,  on  appeal,  quashed  the  conviction,  and  the  accused 
were  set  at  liberty  after  undergoing  three  months  of  their  sentences. 
Having  regard  to  the  principle  on  which  the  case — Queen-Empress  v.  Ban- 
dhu  (1) — was  decided,  namely,  that  a  bull  set  at  large  in  accordance  with 
Hindu  religious  usage,  when  the  original  owner  abandons  all  proprietary 
right  in  such  animal,  cannot  be  the  object  of  larceny  and  being  of  opinion 
that  no  material  distinction  in  principle  can  be  drawn  between  the  case  of 
a  beast  so  abandoned  and  the  case  of  a  beast  abandoned  by  its  former 
owner  and  dedicated  or  attached  to  a  temple,  the  Judge,  not  however  with- 
out considerable  hesitation,  held  the  bull  in  the  case  before  him  to  be  a 
fera  bestia  and  as  res  nullius  (unappropriated  by  not  belonging  to  any  person) 
to  be  incapable  of  being  the  object  of  the  offences,  in  respect  of  which  the 
accused  were  convicted. 

We  do  not  consider  it  necessary  to  interfere  in  revision,  not  because 
we  agree  with  the  Sessions  Judge  that  there  is  no  material  distinction  in 
principle  betwean  the  case  of  an  animal — property  in  which  is  wholly 
renounced  or  abandoned  and  allowed  in  accordance  with  religious  or 
superstitious  usage  to  roam  at  large  free  from  all  control — and  that  of 
such  an  animal  so  abandoned  and  at  large  after  dedication  to  a  temple, 
but  because  the  accused  have  undergone  three  months'  rigorous  imprison- 
ment for  the  offences  of  which  they  were  convicted. 

We  consider  there  is  a  material  distinction  between  the  two  cases. 

The  Divisional  Magistrate  was,  in  our  judgment,  right  in  holding  the 
bull  not  to  be  fera  bestia  and  therefore  res  nullius,  simply  because  temple 
bulls  are,  as  he  says,  ordinarily  wandering  beasts,  or  even  if  it  were  proved, 
as  the  Second-class  Magistrate  found,  that  this  bull  ordinarily  roamed 
about  at  large. 

[147]  If,  on  the  evidence,  it  appeared  that  the  animal  was  turned  loose 
after  dedication  to  the  temple  and  that  it  was  actually  or  inferentially 
accepted  as  so  dedicated  on  behalf  of  the  temple,  then,  though  the  animal 
were  allowed  to  be  at  large  free  from  all  control,  it  would,  prima  facie, 
be  the  property  of  the  temple. 

If  such  animals,  in  their  wanderings  at  times,  trespass  on,  and  do 
damage  to,  private  property  with  impunity,  it  is  because  superstition 
induces  villagers  to  regard  them  with  veneration,  and  to  endure  the  mischief 
which  they  commit  without  seeking  redress  as  of  right.  If  the  Sessions 
Judge's  view  of  the  law  were  correct,  it  would  seem  to  follow  that  the 
trustee  of  a  temple,  who  accepted  the  dedication  to  the  temple,  of  such 
an  animal,  would  not  be  responsible  for  injuries  caused,  for  example,  to  a 
child  playing  in  the  street  by  a  bull,  to  his  knowledge  dangerous  or  habitually 
mischievous  :  a  proposition  on  the  face  of  it  untenable.  Even  in  the  case 
of  a  person  wholly  abandoning  an  animal,  such  as  a  bull,  without  any 
precaution  taken  for  its  future  control,  it  is  not  to  be  assumed  that  he 

(1)  8  A.  51. 
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would  be  free  from  liability,  civil  or  criminal,  in  respecfc  of  damage  done        1887 

by  such  animal.     The   Sessions  Judge   records  no  distinct   finding  as    to     BBF.  13. 

whether  the  bull  in  this  case  was  in  fact   the  property  of  the  temple  or 

not.     The  second  witness,  who  described  himself  as  the  manager  of  the     APPEL- 

temple,  spoke  of  the  animal  as  "  the  temple  bull ;"  but   without  a  specific       LATE 

finding  on  this  point,  we  cannot  definitively  say  whether  or  noc  the  con-  CRIMINAL. 

viction  was  properly  reversed,  and,  as  the  Judge  says,  it  appears  unlikely 

that  any  further  material  or  more  precise  evidence  would  be  forthcoming,  1J  *•  1*8= 

we  shall  leave  the  case  as  it  stands,   having  above   indicated  sufficiently,  *  Weir  §98. 

for  present  purposes,  the  principles  to   which  regard   sbould  be   had   in 

such  cases. 

Ordered  accordingly. 


11  M.  148. 
[148]   APPELLATE  CIVIL. 

Before  Mr.  Justice  Miittusami  Ayyar  and  Mr.  Justice  Brandt. 


SRINIVASA  (Plaintiff  No.  1),  Appellant  v.  VENKATA  AND  OTHERS 
(Defendants),  Respondents*      [17th  August,  1887.] 

Court  Fees  Act  (Act  VII  of  1870,  Schedule  II,  Article  17,  cl.  vi) — Religious  Endoioments 
Act  (Act  XX  of  1863),  Sections  14,  18. 

A  and  B  being  worshipper  at  a  Hindu  temp's,  obtained  sanction  under  Section 
18  of  the  Religious  Endowments  Act  MI  sue    for  the    removal  of  the  managers    of 
the  temple  on  the  ground  of  breach  of  trust  and  for  damages. 
A  and  B  sued  to  remove  th-i  managers,  but  claimed  no  damages  in  their  pl*int  : 
Held,  th*t,  a-<  the  suit  instituted  differed  fcom  the  ono  for  which  sanction  was 
given,  the  plaint  was  properly  rejected. 

[R.,  218.257(262);    Doubted,  22    M.  223  (227);  D.,  16    Ind.    Gas.    225   (234»  =  23 
M.L  J.  134  =  12  M.L.T.  269.] 

APPEAL  against  the  order  of  D.  Irvine,  District  Judge  of  Trichinopoly, 
in  original  suit  No.  10  of  1885. 

This  was  a  suit  brought  under  the  Religious  Endowments  Act 
(XX  of  1863,  Section  14)  by  two  persons,  being  worshippers  in  a 
Hindu  temple  ac  Srirangam,  against  seven  persons  as  managers  or 
trustees  of  the  temple,  alleging  various  acts  of  misfeasance  and  praying  for 
their  removal  from  office.  No  claim  was  made  for  damages,  though  the 
order  sanctioning  the  suic  sanctioned  such  a  claim  and  the  plaint  was  stamp- 
ed with  Es.  10  only. 

The  District  Judge  directed  that  a  claim  for  damages  should  be 
added,  and  an  ad  valorem  stamp  affixed  ;  this,  however,  was  not  done, 
and  he  accordingly  made  an  order  rejecting  the  plaint  under  Section  54  of 
the  Code  of  Civil  Procedure. 

One  of  the  plaintiffs  preferred  this  appeal  against  the  above 
order. 

Bh&shyam  Ayyangar,  for  appellant. 

Rama  Rau,  for  respondents. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
appeal  appear 'sufficiently  for  the  purixne  of  this  report  from  the  judgment 
of  the  Court  (MuTTOSAMi  AYYAR  and  BRANDT.  JJ.). 

*  Appeal  No,  52  of  1886. 
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JUDGMENT. 

The  appellant  is  a  worshipper  in  the  Hindu  temple  at  Srirangam, 
in  the  district  of  Trichinopoly,  and  the  respondents  are  managers  or 
trustees  of  that  temple.  The  suit  from  which  this  [149]  appeal 
arises  was  instituted  by  the  former  against  the  latter  under  Section  14 
of  Act  XX  of  1863.  In  miscellaneous  petition  585  of  1884,  on 
the  file  of  the  District  Court  of  Trichinopoly,  the  appellant  applied 
under  Section  18  of  the  Act  for  sanction  to  institute  a  suit  for 
the  removal  of  the  respondents  from  their  office  of  trustees  and  for 
recovery  from  their  private  property  of  the  damages  mentioned  in 
the  schedule  attached  to  his  petition.  On  the  24th  January  1885,  the 
District  Judge  made  an  order  granting  permission  to  institute  the  suit ; 
he  observed,  however,  that  from  the  statements  of  the  counter- petitioners 
themselves,  it  appeared  very  desirable  that  the  accusations  made  against 
them  should  be  sifted.  On  the  7th  July  1885,  the  appellant  and  the 
second  plaintiff  presented  their  plaint,  which  prayed  for  a  decree  removing 
the  respondents  from  the  office  of  managers  of  the  temple  in  question  and 
awarding  the  appellant  the  costs  of  the  suit.  The  plaint  stated  further 
that  the  respondents  were  guilty  of  various  acts  of  misfeasance,  breach  of 
trust,  and  neglect  of  duty,  by  which  the  temple  sustained  a  loss  of  nearly 
Es.  17,000.  The  respondents  contended,  inter  alia,  that  the  suit  was 
under-valued,  and  that  the  plaint,  which  was  engrossed  on  a  10-rupee 
stamped  paper  was  improperly  stamped.  The  Judge  considered  that  the 
plaintiffs  were  bound  to  include  in  their  plaint  a  claim  for  damages,  and, 
that  the  suit  was  under- valued.  He  also  pointed  out  that  the  suit  instituted 
was  not  the  suit  for  the  institution  of  which  sanction  had  been  given,  and 
he  directed  them  to  amend  their  plaint  by  adding  a  claim  for  damages  and  to 
pay  additional  stamps  in  proportion.  The  appellant  failed  to  comply  with 
his  order,  and  thereupon  he  rejected  the  plaint  under  Section  54,  Clause  id) 
of  the  Code  of  Civil  Procedure.  It  is  argued,  in  support  of  the  appeal,  that 
the  plaint  was  sufficiently  stamped;  that  the  suit  was  not  under-valued ;  and 
that  the  sanction  accorded  under  Section  18  of  Act  XX  of  1863  extended 
also  to  the  suit,  which  was  actually  instituted.  If  it  were  necessary  to 
determine  for  the  purposes  of  this  appeal,  whether  the  plaint  was  properly 
stamped,  we  should  certainly  follow  the  decision  of  this  Court  in  Appeals 
Nos.  89  of  1881  (1)  and  65  of  1884.  The  District  Judge  notices  them  in  his 
[150]  judgment,  and  observes  that  he  is  unable  to  take  the  same  view, 
or  to  accept  them  as  binding  upon  him  ;  but  it  appears  to  us  that  his 
reasoning  is  inconclusive,  and  that  several  of  his  remarks  are  at  variance 
with  the  recognized  rules  of  judicial  interpretation;  nor  are  we  prepared  to 
accept  his  view  as  to  the  distinction  which  is  said  to  exist  between  the 
relief  asked  for  in  a  suit  and  its  subject-matter.  As,  however,  we  come  to 
the  conclusion  that  this  appeal  must  fail  on  another  ground,  which  we 
shall  presently  state,  we  shall  not  dwell  further  on  this  part  of  the  case, 
and  state  at  length  our  reasons  for  holding  that  the  decisions  of  this  Court 
are  right.  We  are  of  opinion  that  the  suit  actually  instituted  by  the  ap- 
pellant was  not  the  one  for  the  institution  of  which  sanction  was  accorded, 

11  M.  149  N. 

(1)  Veerasami  Pillay  v.  Chokappa  Mudaliir  and  others.—  This  was  a  suit  brought 
under  Act  XX  of  1863,  Section  14.  On  appeal  to  the  High  Court  (Turner,  C.J.  and 
Muttusami  Ayyar,  J.)  in  their  judgment  say  :  ''  The  relief  sought  is  the  removal  of  the 
defendants  from  the  offices,  it  is  alleged,  they  severally  hold,  on  the  ground  that  they 
have  been  guilty  of  misfeasance  ;  the  suit  is  one,  of  which  the  subject-matter  does  not 
admit  of  valuation  and  the  Court-fee  payable  on  its  institution  is  10  rupees." 
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and  cannot,  therefore,  say  that  the  plaint  was  not  properly  rejected.     The 
Judge   observes  that  sanction  might  not  have  been  accorded,  if,  when  the 
application  was  made,  the  intention  not  to  claim  damages  had  been  dis- 
tinctly intimated  to  the  Court.     It  may  be  that  the  fact  of  a  person  not 
interested  otherwise  than  as  a  worshipper  in  a  temple  being  prepared  to 
include  a  claim  to  damages  in  his  suit  and  to  pay  stamp  duty  thereon  was 
regarded  to  some  exent  as  evidence  of  bona  fides  on  his  part.  It  is  urged  by 
the  appellant's  pleader  that  the  words  of  the  prayer  in  the  application  for 
sanction  should  be  taken  distributively,  and  that  it  was  competent  to  the 
Judge,  under  Section  14,  to  award  damages  for  the  benefit  of  the  temple, 
whether  they  were  claimed  in  the  plaint  or  not.  In  this  case,  the  appellant 
distinctly  asked  for  permission  to  sue  botb  for  the  dismissal  of  the  trustees 
and  for  compensation  for  the  loss  entailed  on  the  institution,   and  it  was 
open  to  the  plaintiff's,  if  they  changed  their  mind  subsequently,  to  apply  to 
the  Court  for  an  amendment  of  the  order  under  which  leave  was  given  to 
them  to  sue.  Having  regard  to  the  fact  that  the  character  of  the  suit,  which 
the  appellant  proposed  to  institute,  was  one  of  the  circumstances   which 
the  Judge  was  entitled  to  take  into  consideration  in  forming  an  opinion  as 
to  whether  the  application  was  bona  fide,  we  are  not  prepared  to  hold  that 
the  appellant  was  entitled,  as  a  matter  of  right,  to  give  the  suit  a  charac- 
ter different  from  that  in   respect  of    which  sanction   was  granted.     The 
obligation,  which   Section  18  imposes  on  the    Judge  to  satisfy  himself 
that  there  are  sufficient  prima  facie  grounds    for    the    institution  of  a 
suit,  and  the  power  conferred  upon  him  by  Section  19  to  call  for  the  pro- 
duction of  accounts  of  the  trust  before  giving   leave  for  the  institution  of 
[151]  the  suit,  indicate  an  intention  on  the  part  of  the  legislature  to  provide 
an  adequate  protection  to  the  trustees  against  vexatious  suits,  and,  in  cases 
of  doubt,  we  think,  we  ought,  so  to  contrue  Section  18  as  not  to  take  away 
the   protection.     The  contention   that    the  plaint  needs  only  a  stamp  of 
Es.  10,  even  when  damages  are  claimed,  cannot  be  supported,  inasmuch 
as  the  compensation  claimed  would  then  form  part  of    the  subject-matter 
of  the    suit,  capable  of   being    estimated    at    a  money  value  within  the 
meaning  of  the  Court  Pees  Act.     On  the  ground    that  the  suit  instituted 
~was  different    from    the  one   for  the    institution  of  which  sanction    was 
granted,  we  dismiss  the  appeal,  but,  under  the  circumstances,  there  will  be 
no  order  as  to  costs. 


11  M.  151. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


VENKOBA    (Plaintiff],  Appellant  v.  SUBBANNA  (Defendant), 
Respondent*      [5th  August,  1887.] 

•Civil  Procedure  Code,  Section  43 — Claim  for  mesne  profits  received  prior  to  date   of 
former  suit  for  land. 

Where  a  suit  to  recover  land  was  brought  and  no  claim  was  made   for  mesna 
profits  received  prior  to  date  of  plaint. 

Held,  that  Section  43  of  the  Code  of  Civil  Procedure  was  a  bar  to  a  subsequent 
suit  for  such  mesne  profits. 

[Diss.,  19  C.  615  (617)  ;  N.  P.,  31  M.  405  =  4  M.L.T.  192  ;  5  M.L.T.  220  ;  P.,  17  A.  533 
(536)  ;  90.C.  224  ;  R.,  19  B.  532  (538)  ;  27  M.  52&  (530)  (P.B.)  =  13  M.L.J.  445  ;  8 
Ind.  Cas.  445 ;  3  L  B.R.  151;  5  M.L.T.  105  (107)  ;  9  P.O.  322.] 

*  Eeferred  Case  No.  4  of  1887. 
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CASE  stated  under  Section  617  of  the  Code  of  Civil  Procedure  by 
H.  K.  Farmer,  Aching  District  Judge  of  Kurnool;  as  follows:  — 

"  The  plaintiff  (appellant)  on  the  29fch  of  September  1885  broueht 
suit  No.  458  of  1885  on  the  file  of  the  District  Munaif's  Court  of  Nandyal, 
and  on  the  8th  of  October  1885  suit  No.  476  of  1835  on  the  same  tile, 
to  set  aside  a  deed  of  gift  of  certain  Unds  and  bo  obtain  possession  thereof. 
He  obtained  decrees  in  his  favour  on  the  24th  of  November  1885.  He, 
subsequently,  on  the  23rd  April  1886,  brought  the  suit  No.  159  of  1886,. 
which  has  [152]  led  to  the  present  reference.  This  last-mentioned  suit 
was  for  the  mesne  profits,  which  had  accrued  on  the  lands  which  formed 
the  subject  of  the  deed  of  gift  above  mentioned,  and  which  profits  accrued 
between  the  date  when  the  defendant  obtained  possession  of  the  lands  by 
virtue  of  the  deed  of  gift  and  the  date  of  suir.  Tne  Munsit  h«ld  that 
Section  43  of  the  Code  of  Civil  Procedure  showed  that  mesne  profits  were 
not  recoverable  in  the  suit  now  under  reference  (origin  il  suit  159  of  1886), 
inasmuch  as  it  was  obligatory  on  the  plaintiff  to  have  claimed  them  in 
the  suites  for  possession.  If  the  cause  of  action  is  neld  to  be  the  same,, 
the  Munsif  is  apparently  right,  but  from  the  wording  of  rule  (a), 
Section  44,  it  seems  that  the  cau.se  of  action  in  a  suit  for  mesne  profits 
is  not  always  the  same  as  the  cause  of  action  in  a  suit  for  the  possession 
of  the  lands  on  which  these  profits  accrued.  In  the  present  case  I  am 
of  opinion — but  my  view  is  not  free  from  doubt — that  the  Munsif  was 
right  in  holding  that  the  cause  of  action  was  one  an<i  the  same. 

"  Tbe  question  is  whether  a  plaintiff,  who  sued  for  possession  of  land 
only  wir.hout  suing  for  mesne  profits  ia  resoect  of  the  same  land,  which  he 
couH  have  done  in  the  same  suit,  is  entitled  to  bring  another  suit  to 
recover  the  said  mesne  profits." 

Srirangacharyar,  for  plaintiff. 

Ramachandra  Rau  Saheb,  for  respondent. 

The  Court  (MUTTUSAMi  AYYAR  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  facts  of  the  case  are  sufficiently  stated  in  the  letter  of  reference. 
It  appears  that  the  plaintiff  claimed  possession  of  certain  lands  in  suits 
Nos.  458  and  476  of  1885  and  obtained  a  decree  for  possession  ;  thatdeciee 
was  executed  and  he  was  placed  in  possession.  He  brought  the  suit,  out 
of  which  this  reference  arises,  to  recover  Es.  120  as  the  amount  of  mesne 
profits  due  to  him  for  the  years  1883,  1884,  and  1885.  It  is  conceded  for 
him  that  he  was  in  a  position  to  have  claimed  such  profits  when  he  institut- 
ed the  former  suits,  and  we  agree  with  the  referring  officer  that  Section  43 
of  the  Code  of  Civil  Procedure  is  a  bar  to  the  present  suit.  That  section 
provides  that  everv  suit  shall  include  the  whole  of  a  claim  which  the 
plaintiff  is  entitled  to  make  in  respect  of  the  cause  of  action  on  which  the  suit 
is  founded,  and  a  claim  for  rent  due  for  the  year  1874,  whilst  in  a  former 
suit  the  rent  due  for  the  year  1875  only  was  claimed,  the  rent  for  1874  and 
[153]  1875  being  then  due,  is  mentioned  in  the  illustration  as  barred  by 
the  section.  On  comparing  Section  43  of  Act  Xof  1877,  as  modified  by  Act 
XIV  of  1882.  with  Section  7  of  Act  VIII  of  1859,  we  find  that  the 
words  "  which  the  plaintiff  is  entitled  to  make  in  respect  of  the  same 
cause  of  action  "  have  been  substituted  for  the  words  "  arising  out  of  the 
cau^e  of  action."  We  are,  therefore,  of  opinion  that  the  words  "  every 
suit  shall  include  the  whole  of  the  claim  in  respect  of  the  cause  of  action," 
include  not  only  the  claim  arising  out  of  that  cause  of  action  but  also- 


I Y.J  VITLA  KAMTI  V.  KALEKABA  11  Mad.  134 

any  other  claim  founded  on  the  same  cause  of  action  and   enforcible  at  1887 

the  date  of  the  former  suit.     This  view  is  in  accordance    with  the   deci-  AUG.  5, 
sion   of   the  Judicial    Committee   in    Madan  Mohan   Lai  v.   Lala    Sheo 

Sankar  Sahai  (1).  APPEL- 

Our  answer,  therefore,  to  the  reference  is  that   no  second  suit  would  LATE 

lie  for  mesne    profits,   which  had   accrued   due  prior  to    the  date  of    the  ClVIL. 
former  suit  and  which  the  plaintiff  was  in  a  position  to  have  then  claimed. 

The  plaintiff  will  pay  the  defendant's  costs  of  this  reference.  **  M  1S1 


11  M.  153. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Mattusami  Ayyar  and  Mr.  Justice  Parker. 


VITLA  KAMTI  (Plaintiff)  v.  KALEKARA  (Defendant).' 
[2nd  September,  1887.] 

Limitation  Act,  1877,  Scliedule  II,  Article  8 

Suit  on  an  unregistered  bond,  whereby  certain  moveable  property  in  the  d?btor  s 
possession  was  pledged  as  security  for  the  repayment  of  principal  and  interest : 

Held,  that  the  suit  was  governed  by  Article  80,  Schedule  II,  of  the  Indian 
Limitation  Act,  1S77. 

[Overruled,  27   M.  528   (F.B.)  =  I3  M.L.J.  445  :  Dtss.,  22  G.  21  (24)  ;  N.P.,  1  L-B.B. 
154  (155).] 

CASE  stated,  under  Section  617  of  the  Code  of  Civil  Procedure,  by 
P.  Earn  Eau,  District  Munsif  of  Kasergode,  in  Small  Cause  Suit  No.  24 
of  1887. 

The  material  portion  of  the  Munsif's  judgment  was  as  follows  : — 

"  The  suit  was  for  Es.  17-2-6,  principal  and  value  of  arrears  of 
interest  under  a  bond,  being  a  hypothecation  of  moveable  [154]  property 
(namely  cattle),  executed  by  a  Tiyan,  nameJ  Fakira,  deceased,  uncle  and 
karnavan  of  the  defendant.  The  bond  is  dated  31st  May  1882  and  is  for 
Es.  7.  It  simply  pledges  four  head  of  cattle  described,  without  giving 
possession,  and  provides  that  the  sum  shall  be  reoaid  in  six  months  with 
75  cocoanuts  as  interest ;  in  default,  interest  is  charged  at  the  rate  of  150 
cocoanuts  per  annum,  and  the  whole  made  payable  on  demand  ;  this 
interest;  is  alleged  by  plaintiff  to  have  been  paid  up  to  31st  May  1884. 
The  defendant  is  sued  as  the  legal  representative  of  the  deceased  obligor 
in  possession  of  his  property,  including  the  hypothecated  cattle,  and 
decree  is  prayed  for  against ,  him  and  '  on  the  security  of  the  cattle.' 
The  bond  is  not  registered. 

'"  Defendant  denied  the  plaintiff's  claim,  ignored  the  bond,  and 
contended  that  the  suit  is  barred  bythe  law  of  limitation.  He  stated  that 
no  interest  was  ever  paid,  that  the  obligor,  Fakira,  died  four  years  ago, 
and  that  his  property  has  not  come  into  defendant's  possession.  The 
exhibit  A  executed  to  plaintiff  by  defendant's  uncle  Fakira,  on  31st  May 
1882,  for  Es.  7  was  filed  for  plaintiff,  and  three  witnesses  were  examined  for 
plaintiff.  The  bond  A  was  proved  by  the  evidence  of  two  of  the 
plaintiff's  witnesses — the  writer  and  one  of  the  attesting  witnesses.  The 
evidence,  however,  as  to  the  payment  of  interest  given  by  two  of  the 
plaintiff's  witnesses,  who  deposed  to  a  payment  of  75  cocoanuts  '  between 

•   Referred  Case  No.  7  of  1887. 
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two  and  three  years  ago '  was  vague  and  unsatisfactory,  and  had  the 
appearance  of  having  been  merely  got  up  with  a  view  to  take  the  case  out 
of  the  statute  of  limitation  ;  accordingly  I  have  rejected  it.  Payment  of 
interest  being  thus  not  proved,  the  question  arises  as  to  the  bar  of  limita- 
tion and  as  to  the  article  of  the  Limitation  Act  XV  of  1877,  which  should 
govern  this  case. 

"  If  the  period  of  limitation  applicable  to  the  case  is  the  ordinary 
limitation  of  three  years,  the  suit  is  clearly  barred,  seeing  that  the  six 
months'  time  allowed  in  A  for  payment  of  the  debt  expired  at  the  end  of 
November  1882  and  the  suit  was  not  instituted  till  the  18th  February 
1887  ;  but  it  is  contended  for  plaintiff  that  A  is  not  a  mere  bond  but  a 
hypothecation  of  moveable  property,  and  that  neither  such  hypothecation 
nor  a  suit  for  recovery  of  money  charged  on  moveable  property  is 
contemplated  in  any  of  the  articles  of  Schedule  II  of  the  Limitation  Act 
prescribing  a  period  of  three  years  ;  and  it  is,  therefore,  argued  that,  in 
the  absence  of  any  express  provision,  the  article  applicable  to  the  case  is 
No.  120,  [155]  which  prescribes  a  period  of  six  years  for  cases  not  else- 
where provided  for. 

"  The  defendant's  vakil  argues,  on  the  other  hand,  that  the  limitation 
applicable  to  the  case  is  three  years  under  Article  80,  which  refers  to  a 
'  suit  on  bill  of  exchange,  promissory  note,  or  bond  not  herein  expressly 
provided  for,' if  not  under  Article  115  (for  compensation  for  breach  of 
contract,  not  in  writing  registered  and  not  specially  provided  for)  ;  and 
he  submits  that,  even  if  the  suit  were  viewed  as  for  specific  performance 
of  contract,  or  even  if  the  plaintiff  were  to  sue  for  possession  of  the 
specific  moveable  property  hypothecated,  the  case  would  he  governed  by 
three  years'  limitation  (Articles  113  and  49).  Another  article  referred  to 
by  him,  viz.,  No.  65,  I  pass  over  as  inapplicable  to  the  present  case. 

"  In  support  of  the  argument  for  plaintiff  that  neither  Article  80  nor 
115  is  intended  to  be  applicable  to  a  suit  on  a  hypothecation  bond,  the 
following  analogy  is  suggested,  viz.,  while  a  suit  against  a  mortgagee  to 
redeem  or  recover  possession  of  immoveable  property  mortgaged  has  a  period 
of  sixty  years  (Article  148),  a  similar  suit  for  moveable  property  has  thirty 
years  (Article  145),  and  as  a  suit  for  money  charged  upon  immoveable  pro- 
perty is  governed  by  a  limitation  of  twelve  years  (Article  132) — vide 
Aliba  v.  Nanu  (l) — it  is  submitted  that  it  is  not  unreasonable  to  suppose 
that  a  suit  for  money  chargei  upon  moveable  property  must  ba  governed  by 
a  limitation  of  six  years  as  in  Article  120,  and  not  merely  three  yeirs.  It 
is  further  submitted  that,  when  even  a  hypothecatee  of  immoveable  pro- 
perty after  the  passing  of  the  Transfer  of  Property  Act,  1882,  can  sue  for 
foreclosure  or  sale  at  any  time  within  sixty  years  under  Article  147  (see 
Aliba  v.  Nanu),  a  hypothecatee  of  personal'  property  may  fairly  be 
supposed  to  have  a  longer  pariod  than  the  ordinary  limitation  of  three 
years,  but  the  above  position  of  the  hypotbecafcee  of  immoveable  property 
is  the  outcome  of  the  Transfer  of  Property  Act,  with  which  the  cases  of 
moveable  property  have  nothing  to  do. 

"The  question  for  decision,  then,  is  whether  the  limitation  applicable 
to  this  suit  is  three  years  or  six  years,  or,  in  other  words,  whether  a  suit 
for  money  due  on  a  simple  pledge,  without  possession  of  moveable  property, 
falls  under  Art.icle  120  or  under  Article  115  or  80. 

[156]  "  I  am  of  opinion  that  the  limitation  applicable  is  three  years 
either  under  Article  80  or  under  Article  115  ;  but,  as  the  parties  have 

(1)  9  M.  219. 
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applied  for  the  reference  of  the  question  for  the  decision  of  the  High  Court, 
and,  as,  under  the  circumstances  stated,  I  have  doubts  whether  such 
suit  may  not  fall  under  Article  120,  there  being  no  decided  case  in   point, 
I  respectfully  refer  the  above  question,  and,  contingent  upon  the   decision 
of  the  High  Court,  I  direct  that  the  suit  be  dismissed  as  time-barred." 

Gopal  Bau,  for  plaintiff. 

Defendant  did  not  appear. 

The  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  bond,  which  is  the  subject  of  this  suifc,  created  an  obligation  to 
pay  a  debt  on  the  security  of  certain  moveable  property,  which  the  debtor 
retained  in  his  possession.  The  question  referred  for  our  opinion  is  whe- 
ther Article  80  or  120  of  the  Schedule  II  of  the  Limitation  Act,  1877, 
applies  to  the  suit,  and  whether  the  period  of  limitation  prescribed  for  it 
is  three  or  six  years.  There  can  be  no  doubt  that  a  suit  to  recover  the 
debt  due  under  the  bond  is  governed  by  Article  80.  The  power  to  bring 
the  moveable  property  to  sale  is  an  incident  in  the  nature  of  an  accessory  to 
the  right  to  recover  the  debt,  and,  if  that  right  becomes  incapable  of  being 
enforced  owing  to  the  lapse  of  three  years,  the  power  to  sell  the  security 
must  likewise  cease  to  be  capable  of  being  exercised.  In  the  absence  'bf  a 
special  provision  applicable  to  a  suit  brought  to  enforce  the  sale  of  the 
security,  we  must  bold  that  the  period  of  limitation  is  three  years  and  that 
the  suit  is  governed  by  Article  80. 

The  question  referred  to  us  will  be  answered  accordingly. 


11  M.  157  =  12  Ind.  Jur.  134. 
[1ST]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


VASUDEVAN  (Defendant  No.  2),  Appellant  v.  THE  SECRETARY 

OF  STATE  FOR  INDIA.*     [1st  and  9th  December,  1884, 

30th  August  1886  and  30th  August  1887.] 

Malabar  law — Nambudris,  their  personal   law — Power  of  disposing  of  tarwad  property 
by  an  antharjanam—Sarvasvadhanam  marriage. 

Suit  by  the  Secretary  of  State  to  declare  a,  right  of  escheat  of  the  property  of 
a  Nambudri  illam.  The  last  male  member  of  the  illam  died  about  1859,  leaving 
defendant  No.  1  and  her  mother  the  sole  surviving  members  of  the  illam. 
Defendant  No.  1  had  previously  been  married  to  a  member  of  another  illam  by 
a  sarvasvadhanam  marriage,  but  her  husband  died  without  issue.  In  1872,  de- 
fendant No.  1  and  her  mother — there  being  no  attaladnkkam  heirs— appointed 
defendant  No.  2,  an  adult  member  of  a  third  illam,  to  be  manager  and  heir  of 
their  illam  and  to  marry  and  raise  up  issue  for  it.  The  mother  and  father  of 
defendants  Nos.  1  and  2  respectively  were  brother  and  sister  : 

Held  (1)  that  Nambudri  Brahmans  are  governed  by  Hindu  law,  as  modified  by 
special  customs  adopted  by  them  since  their  settlement  in  Malabar  ; 

(2)  that  defendant  No.  2  had  no  right  to  the  property  of  the  illam   inde- 
pendently of  the  appointment  of  1872  ; 

(3)  that  the  property  of  the  illam  was   not   the  soudayika  of  defendant 
No.  1,  and  as  such  at  her  absolute  disposal ; 

•  Appeal  No.  10  of  1884. 
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(4)  that  a  Nambudri  widnw,  who  is  the  pole   surviving   member   of    her 
illam,  is  not  at  liberty  to  alienate  the  property  of  the  illam  at  her  pleasure  ; 

(5)  that  there  was  sufficient  evidence  of  a  custom  that  a  Nambudri  widow 
can  adopt  or  appoint  an  heir  in  ord<T  to  perpetuate  her  illam   in  the  absence  of 
dayadiea  with  ten  or  three  days'  pollution  ;  and  the   appointment   of   defendant 
No.  2  was  vi lid  against  the  Grown. 

Qu&re. — Whether,  in  such  appointment  of  an  heir,   it   is   necessary  to   direct 
that  be  should  marry  for  the  illam  to  which  he  is  appointed  as  heir. 

[Appl.,  1  M  L.J.  303  (304)  ;  R.,  19  B.  428  (467)  ;  21  B.  105  (109)  ;  15  M.  333  (3351 ; 
19  M.  440  (444)  ;  25  M.  662  <6fi4)  ;  31  M  496  (500)  =6  Ind.  Gas.  583  =  20  M. 
L.J.  938  =  RM.L.T.  93;  3  M  L.J.  242  (246);  23  M.L.J.  165  (167)  =  15  Ind. 
Gas.  100  (101)  =  <1912)  M.W.N.  728;  D.,  5  M.L.T.  169(175).] 

APPEAL  against  the  decree  of  F.  Wilkinson,  District  Judge  of  South 
Malabar,  in  Original  Suit  No.  57  of  1882. 

This  was  a  suit  to  declare  the  Crown  to  be  entitled  to  the  property 
of  the  Tamarasseri  illam  on  the  death  of  defendant  No.  1,  notwith- 
standing the  disposition  made  by  thao  defendant  in  favour  of  defendant 
No.  2. 

[158]  The  defendants  were  Narnbudri  Erahmans  and  members  of 
different  illams.  In  1872,  defendant  No.  1  and  her  mother,  the  sole 
surviving  members  of  their  illam — there  being  no  attaladakkam  heirs 
— had  appointed  defendant  No.  2  to  be  heir  of  their  illam  and  to  marry 
anH  raise  up  issue  for  it.  Defendant;  No.  1  had  previously  been  given  in 
sarvasvadhanam  marriage  to  a  member  of  another  illam,  who,  however, 
had  died  without  issue. 

The  case  for  the  plaintiff  was  that  the  appointment  of  defendant 
No.  2  was  invalid  and  that  defendant  No.  1  was  without  heirs. 

The  District  Judge  passed  a  decree  in  favour  of  the  plaintiff,  and 
against  his  decree  defendant  No.  2  preferred  this  appeal. 

Sankaran  Nayar,  for  appellant. 

The  Government  Pleader  (Mr.  Shephard),    for  respondent. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  appeal 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 
Court  (COLLINS,  C.J.  and  MUTTUSAMI  AYYAR,  J.). 

JUDGMENT. 


The  property  which  is  the  subject  of  this  litigation  is  that  of  a  Nam- 
budri family  called  Tamarasseri  illam  in  the  Ernad  taluk  in  the  district  of 
Malabar.  The  last  male  member  of  that  family  was  one  Sankaran  Nam- 
budri,  who  had  an  only  daughter  name  1  Savitri,  the  first  defendant 
in  the  present  suit.  In  order  to  perpetuate  his  family,  he  gave  her,  in 
what  is  usually  called,  sarvasvadhanam  marriage  to  a  member  of  an- 
other Nambudri  family  called  Vadakumpat  illam.  It  is  nob  disputed 
for_the  Crown  that  if  she  had  a,^~mjie  would^  by  the i  custom  obtaining 
among"  NanaouTlrnBi-iliinans,  take  the  plaa^  of  Sankarau  N  imbudri'-j 
dwiTaon  and  continue  his  famd?  But  Savitri's  husband  died  shortly 
aft.er  her  marriage  '.vitlioun  issue,  anil  her  father  died  about  the  year  1859, 
leaving  him  surviving  Sivitri  and  h*r  mother.  Savitri's  husband  had  a 
brother  named  Narayanan  Bhattathiri.and  from  1859  to  1872  be  man- 
aged f-he  affairs  of  her  family  on  her  behalf  and  that;  of  her  mother.  A 
disagreement,  having  since  arisen,  the  two  ladies  removed  him  from  man- 
agem«nt  and  executed  document  A  in  favor  of  Va*udevan  Nambudri, 
defendant  No.  2,  on  the  4th  November  1872.  Vasudevan  Nambudri's 
father  and  Savitri's  mother  were  brother  and  sister. 
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By  document  A  he  was  appointed  heir  to  the  Tamarasseri  illam   and       1887 
constituted    owner  of  all   that   belonged   to  it.     He  was    [159]    further     AUG.  30- 
directed  to  marry    for  that  illam,  to  assume  management  of  its  affairs  at 
once  in  the  capacity  of  owner,  and  to  protect  the  two  ladies  during  their     APPEL- 
life-time.     It    then  proceeded   to    state    that    "If   you  die    without  you       LATE 
"  or   any     of    your    brothers    having  issue  after  marrying  for  the  Tama-      ClVIL. 
"  rasseri  illam,  or  if  we   die  before  the   marriage  is    celebrated,   the   said 
"  illam,  with   all  its    properties,   &c.,  ought    to   lapse   to  Maranat  illam  * 
"  wherein  you  were  born  by  right    of    your  anandravanship."     According  12  'n<*-  «* 
to  its  true  construction,  the   right  of  the    widows  was  reduced  to  that  of        *•"• 
maintenance  ;  the  appellant  was  to  become  at  once   owner  and   manager 
of  the  illam,  to  raise  up  an  heir  to  it  by  a  fresh  marriage,  and  in  case  he 
died  without  begetting  issue,  the  properties  of  the  Tamarasseri  illam  were 
to  vest  in  Maranat  illam,  of  which  he  was    a   member.     At    the   date   of 
document  A  the  aopellant  had  already   married  and    had  issue  by  that 
marriage,  and  the  marriage  he  was  desired  to  contract  was  a  fresh  marriage 
designed  for  raising  up  heirs  to  the  Tamarasseri  illam   according,  as   it   is 
said,  to  the  usagfl  of  Nambudri  Brahmans  in  Malabar.     According  to  the 
provisions  of  the  document,  he  took    possession  of   the  properties  of  the 
Tamarasseri  illam  in  1872  and  has  since  continued  in  management.     It  is 
also  in  evidence  that  he  contracted  a  new  marriage  on  account  of  the   illam, 
though  no  child  is  yet  born  of  that  marriage.     From  1872  to  1879vhe    and 
the  two  ladies  were  apparently  on  terms  of  cordiality,  and  the  senior  lady, 
Sankaran  Nambudri's  widow,  died  about  the  year  1879.     In  consequence 
of  some  misunderstanding  the  junior  lady  since  brought  original  suit  No.  1 
of  1880  to  sat  aside  document  A  and  to  resume  possession  of  the  properties 
of  her  family,  but  the  anpellant  resisted   her  claim,   and  it  was  dismissed 
on  the  ground  that  she  was  uot  entitled  to  set  aside   her  own   deed.     The 
remarks    made  by   the  learned  Judges  of  the  High  Court  when  the  claim 
came  under  their  consideration  in  second  appeal  will  be  found  in  Vasudeva 
v.  Narayana  (li,  and  it  will  he  observed  that  in    the  opinion   of  Innes,  J., 
document  A  aimed  at  debiting  the  right  of  escheat  vesting  in  the  Crown. 
The  second  appeal   was  dismissed   in  June  1H81  :    and  in  November  1882 
the  present  suit  was  brought  by  the  Secretary  of   State  for   India  to  have 
it  declared  that  on  the  death  of  the  first  defendant  the  Crown   is   entitled 
to   the  property  in  suit,   and  that  document  A   is  of  no  effect    as  against 
[160]   it.      The  plaint  stated  that  in  so  far  as   document  A  attempted 
to  constitute  the  appellant  heir  to  the  Tamarasseri    illam,  it   prejudiced 
the  right  of  escheat  which  must  accrue  on  the   death  of  Savitri,  the    first 
defendant.     The   appellant    resisted   the    claim  on  several    grounds.      He 
took  two  preliminary    objections,    viz.,  (i)  that    the  claim  was   barred  by 
limitation,  and  (ii)  that  the  plaint  disclosed    no  cause   of  action    and  the 
suit   could  not  be  maintained.     He   contended    further  that    he  was    the 
next  heir   to  the   illarn  irrespective   of  document    A  and    by  virtue   of  his 
relationship  to  Savitri's  mother.     He  alleged  that  in    consequence  of  the 
first   defendant's    sarvasvadhanam   marriage,  the  property  of   the    illam 
became  her  soudayika.  and  that,  as  suyh,  it  was  at  her  absolute    disposal. 
He  stated  also  that,  according  to  the  usage  of  Malabar,  a  Nambudri  widow, 
or  antharjanam  as  she  is  usually  designated  was  at  liberty  to  appoint  an 
heir  to  hev  illam  and  to  alienate  its  property  at  her  pleasure  ;  that  Hindu 
law  was  not  applicable  to   her,  and  that    his  appointment  as  heir  was  in 
accordance  with  local  custom    and  ought  to   be    upheld   as    equivalent  to 

(1)  8  M.  121  (122,  123). 
Ill 
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1887  "  Kritrima"  adoption  known  to  Hindu  law.     Lastly,  he   asserted  that  the 

ADO.  30.  Crown  had  no  right  of  escheat  in  regard  to  the  "  jenm  "   lands  of  Malabar 

or  the  property  of  Nambudri  Brahmans. 
APPEL- 
LATE ^s  fco  fcoe  two  PrQhmmary  objections,    the   District   Judge  overruled 
CIVIL  tnem  an(*  °is  decision  is  not  questioned  in  appeal.     We  therefore   dismiss 
'  them  from  further  consideration. 

As  to  the  question,  what  law  is  to  be  applied  to  Nambudri  Brahmans, 
12  lad.  Jnr.  ^Q  ju<]ge~  iia8  found  that  they  are  governed   by  Hindu  law  as  modified  by 
1Mf         special  customs  which  they  have  adopted  since  their  settlement  in  Malabar. 
Although  it  was  urged  in  appeal  that  they   do  not   follow  Hindu  law,   the 
contention  was  ultimately  not  seriously  pressed   upon   us.     As   the  ques- 
tion is,  however,  one  of  general  importance,  and  as  the  decision  of   several 
other  issues  in  this  case   depends   upon    its   determination,  we   may  add 
that  in  our  opinion  the  Judge  has  come  to  a  correct  conclusion.     According 
to  the   evidence  on  both  sides,    succession  is  traced  among   Nambudris 
through  males  and   property  passes  from   father  to  son,   whereas    among 
Nayars,  succession  is  traced  through  females  and  property  descends  from 
mother  to   daughter.     Thus,    the   mode    of    tracing  succession  and  the 
devolution  of  property  are  in  accordance  with  Hindu  law  and   contrary  to 
marumakkatayam  usage.     Again,  legal  marriage  is  the  basis  of  the  law  of 
[161]  succession  among   Nambudris   as    among  Brahmans  of  the  East 
Coast,  whilst  among  Nayars  there  is  no  recognised  connection  between 
marriage  and  inheritance.     Thus,  the  notion  of  paternal  relation  found- 
ed upon  legal  marriage  as  the  cause  of  inheritance  obtains  both  under 
Hindu   law   and   among    Nambudri    Brahmans.     Further,    a    Nambudri 
woman,   in  common   with  a  Brahman  on  this  side  of  the  ghats,  takes 
her  husband's  gotram   upon   her  marriage   and    passes    into  his  family 
from   that   of  her  father ;  and  perpetual  widowhood    and   incapacity  to 
remarry  on  her  husband's  death  are  the  incidents  of  marriage  both  among 
Nambudris  and   Brahmans   of   the  East  Coast.     But  among   Nayars,  a 
woman  continues  through  life  to  belong  to  the  family  in  which  she  is 
born,  and  the  sexual  relation  which  she  forms,  or  her  so-called  marriage, 
operates  in  law  neither  to  give  her  the  domicile  of  her  husband  nor  to 
create  a   disability  in    her  either  to   remarry  or   to  put  an  end  to   her 
marriage  at  her  pleasure  during  her  first  husband's  life.  Moreover,   the 
same  rule  of  collateral  succession  obtains  both  among  Nambudri    Brah- 
mans   and    other   Brahmans   in    Southern    India.     Among   the   former,, 
davadies   or   distant    kinsmen    are    divided    into   those    who   have   ten 
and  three  days'  impurity  or  pollution,  and  among  the  latter,  such  kinsmen 
are  classified  as  gotraja  sapindas  and  samanodakas,  the  sapinda  and  the 
samanodaka  relationship  being  severally  the  cause  of  ten  and  tnree  days' 
impurity  or  pollution,  arising  from  the  birth  or  death  of  any    one  so  re- 
lated.    Moreover,  Nambudris  and  Brahmans  on  the  East  Coast  recognise 
alike  the  authority  of  the  vedas  and  of  smritis,  and  they  have  faith  in  the 
religious  efficacy  of  ceremonial  observances  and  of  funeral  and  annual  ob- 
sequies.    We  may  also  refer  to  the  ceremony   of  investiture  or  upanaya- 
nam  and  to  the   notion    of    second  birth  as  common  to  both.     The  view, 
therefore,    that  when    Nambudris   settled   in  Malabar  they  carried  their 
personal  law  with  them,  though   they  changed  it  in  some  respects  after 
their  settlement  on  the  West  Coast,  is  supported  not  only  by  the  foregoing 
facts,  but  also  by  the  fact  that  gotrams  of  Nambudri  Brahmans    are  said 
to  be  the  same  as  those  of  Brahmans  on  the  East  Coast,  indicating  there- 
by   common   descent  from  the   same   original   male  ancestors.     It  was 
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observed  by  the  Privy  Council  in  Butcheputty  v.  Rajunder  (1)  that  when        1887 

a  class  of  Hindus  migrate   from  one  place  [162]    to  another  and   retain     AUG.  30. 

their    ancient  religion,     the  presumption    is,     unless     the  contrary     is 

shown,    that  they    carried  their    personal  law    with   them  to  the   new     APPEL- 

settlement.     There  is  therefore   sufficient   foundation   for  the  opinion  of       LATE 

the  Judge   thj^Njmbud^rjs^airjgo^yerned^gnma  facie  by_  HindiTlawj      ClVIL. 

but  it  must  be  remembered  that  the  personal  law  which  they  presumably 

carried  with  them  was  the  Hindu  law  as  received  by  Brahmans  at  the  **  *•  1W= 

time  of  theif~setotlement  m~Ma]abar^    and  that  it  is  not  the  Hindu  12  Ind<  Jar 

law  as^modified  by    customs  which  have  since  come    into  prevalence        1^*< 

among  BraTTmans j>n~  the  East  Coast!     For  instance,  the  formj)f  jnarriage 

called  the    sarvasvadhanam  marriage,  which  is  referable  to  the  ancient' 

Hindu  law  of  putrika  putra  or  of  the  appointed  daughter  and    her  son,   is 

still  in  force  among    Nambudris  as   a    mode    of  affiliation,  though  it   is 

obsolete  on    this    coast.     Another   qualification    with  which    Hindu   law 

sFould  be~applied  to  Nambudris  consists  in  their  adoption  of  the  territorial 

or  the  usage  of  Nayars  in  several  respects  subsequent  to   their  settlement 

in  Malabar.  .  Under  Hindu  law^  both  ancient  and    modern,  partibility  is 

aji  incident  of   ordinary  Hindu  property,  coparcenary  depending  for  .its'}/ 

continuance   upon   the  .mutual   oonsenJLof   cosharers ;  but  among  J^gg^// 

budris,  as  among  Nayars,  family  property  is  not  j.iablejp_be  divided  at  theji 

instance  of  any  one  of  the   coparcenersT    AgaTn^    self -acquired   property   tl 

merges,  on  the  death  of  the  person  acquiring  it,  into  family  property^as  is_  H 

the  case  among  Nayars.    It  appears  further  that  the  senior  male,  in  poinf 

of  age,  is  entitled  to  management  in  preference  to  the  representative  of  the 

senior  branch.     We  may  also  mention  that  among  Nambudris,  the  eldest 

brother   alone  usually   marries,    and   the   others,  as   is  the  case  among 

Nayars,  consort  with  Nayar  women  otherwise  than  with  the  sanction   of 

marriage.     Having  regard  to  the  evidence  on  both  sides,  the  conclusion 

we  come  to  is  that  Nambudris  are  governed  by   Hindu  law,  except  so  far  f 

as  it  is  shown  to  have  been  modified  by  usage  or  custom  having  the  force  ( 

of  law,  the  probable  origin  of  the  special  usage  being  either  some  doctrine  1 

of   Hindu   law   as    it  stood  at  the  date    of   the  settlement,  though   now 

obsolete,  or  some  marumakkatayam  usage. 

The  next  question  for  decision  is  whether  the  property  in  dispute 
became  the  soudayika  of  the  first  defendant,  and  whether  as  such  it 
was  at  her  absolute  disposal.  This  contention  which  the  appellant  rests 
on  Hindu  law  is  one  which  cannot  at  all  be  [163]  supported.  The  term 
soudayakkam  is  applied  to  that  class  of  "  stridhanam"  over  which  a  Hindu 
lady  has  absolute  power  of  disposition  and  every  description  of  stri- 
dhanam presupposes  a  gift  to  her,  but  a  sarvasvadhanam  marriage  does 
not  necessarily  imply  a  gift  of  property  to  the  girl  who  is  given  in 
marriage.  As  pointed  out  by  a  Division  Bench  of  this  Court  in  Kumaran 
v.  Narayanan  (2)  sarvasvadhanam  marriage  is  referable  to  ancient  Hindu 
law,  which  authorized  the  appointment  of  a  daughter  or  her  male  child 
as  the  legitimate  son  of  her  father  for  purposes  of  funeral  obsequies  and 
of  inheritance,  and  the  formula  used  during  that  marriage  is  the  text 
of  Vasishta  which  is  as  follows:  "  I  give  unto  thee  this  virgin  (who  has  no 
brother)  decked  with  ornaments,  and  the  son  who  may  be  born  of  her 
shall  be  my  son."  It  is  this  special  agreement  between  the  bride's  father 
and  her  husband  that  distinguishes  sarvasvadhanam  from  an  ordinary 
marriage,  and  it  suggests  nothing  more  than  a  form  of  affiliation  in  use 

(1)  2  M.I.A.  132.  (2)  9  M.  260. 
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1887  under  ancient  Hindu  law.  If  the  appellant's  contention  were  to  prevail, 
AUG.  30.  a  Nambudri  would  cease  to  own  his  property  if  he  were  to  give  his  daughter 
in  sarvasvadhanam  marriage,  and  it  would  vest  at  once  in  the 
APPEL-  daughter  and  be  divested  from  him  and  from  the  daughter's  future  son 
LATE  who  is  affiliated  as  his  next  heir  at  that  marriage.  Under  ancient  Hindu 
CIVIL.  1&W'  either  a  daughter  was  appointed  by  the  father  to  be  in  the  place 
of  a  legitimate  son,  or  her  future  son  was  so  appointed ;  if  the  former, 
11 M.  157=  there  was  an  express  stipulation  to  that  effect,  and  in  the  latter,  the 
12  Ind.  Jur.  special  agreement  took  the  form  "that  the  child  which  shall  be  born  of 
181.  her  shall  be  mine  for  the  purpose  of  performing  my  obsequies."  In  the 
first  case  the  daughter  stood  in  the  place  of  a  legitimate  son  for  purposes 
of  inheritance  notwithstanding  her  sex,  and  the  legal  relation  be- 
tween her  son  and  her  father  was  that  of  a  son's  son ;  but  in  the  second  case, 
it  was  her  son  who  was  appointed  to  be  her  father's  legitimate  son,  and  on 
hid  birth,  his  legal  relation  to  his  maternal  grandfather  was  that  of  an 
adopted  son,  the  difference  between  this  form  of  appointment  and  an 
ordinary  adoption  consisting  in  that  the  affiliation  was  made  during  the 
daughter's  marriage  and  in  the  expectation  that  she  might  have  a  son. 
(See  the  passage  cited  from  Hemadri  in  Colebrooke's  Translation  of  the 
Mitakshara,  Stokes'  Hindu  Law  Books,  page  412.)  In  neither  mode  of 
[164]  appointment  is  there  any  warrant  for  the  contention  that  there  was 
an  implied  gift  of  family  property  to  the  daughter  by  the  father  at  the  time 
of  her  marriage  ;  though  in  both  a  son  was  affiliated.  On  the  other  hand, 
the  formula  used  during  the  sarvasvadhanam  marriage  suggests  that  it  is  not 
the  daughter  but  her  future  son  that  is  adopted  as  son,  and  that  the  family 
property  is  not  intended  to  vest  in  her  absolutely.  So  long  as  there  is 
the  prospect  of  a  son  being  born,  she  and,  through  her,  her  husband  hold 
the  property  in  the  event  of  her  parent's  death  in  trust  for  the  heir  in 
expectation,  and  if  she  becomes  a  widow  and  the  prospect  of  having  a  male 
child  fails,  her  legal  position  is  that  of  a  daughter,  who  is  retained  in  her 
father's  family  for  the  purpose  of  raising  up  an  heir  to  it  instead  of,  as 
is  ordinarily  the  case,  being  transferred  to  her  husband's  family.  Ac- 
cording to  ancient  Hindu  law,  then,  she  never  had  an  absolute  estate  either 
during  her  father's  life  or  after  his  death,  though  when  she  became 
childless  widow  and  the  sole  heir  to  the  illam,  she  had  the  same  right  that 
the  other  widows  of  the  family  had. 

The  evidence  of  the  fifth  witness  for  the  respondent,  who  is  a 
vydika,  and  as  such  an  expert,  is  to  the  same  effect.  He  says  :  "  The 
person  who  has  accepted  a  girl  in  the  sarvasvadhanam  marriage  has  no 
right  whatever  to  the  property  of  the  family  into  which  he  is  married. 
He  is  maintained,  however,  in  the  illarn.  If  he  dies,  the  daughter  becomes 
a  widow  of  the  illam  :  she  is  like  other  widows,  and  she  is  not  competent 
to  alienate  the  family  property  at  her  pleasure.  If  a  son  is  born  to  her, 
the  property  goes  to  him  ;  but  the  person  who  contracts  the  sarvasvadha- 
nam marriage  may  be  appointed  heir  to  the  illam.  Among  Nambudri 
women,  the  mother  is  competent  to  give  her  daughter  in  sarvasvadhanam 
marriage."  His  evidence  as  to  the  aopointment  of  the  son-in-law  as  heir 
by  an  express  stipulation  to  that  effect  is  supported  by  exhibit  II.  The 
other  reliable  evidence  on  record  as  to  the  effect  of  a  sarvasvadhanam 
marriage  is  substantially  the  same.  The  result  then  is  that  the  contention 
that  the  property  in  dispute  became  the  soudayika  property  of  the  first 
defendant  by  reason  of  her  sarvasvadhanam  marriage  must  be  overruled. 
Another  question  raised  for  decision  in  this  appeal  is  whether  the 
appellant  is  entitled  to  succeed  to  the  property  in  suit  on  Savitri's  death, 
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irrespective  of  document  A.     The  relationship  on  which  he  rests  this  con-        1887 
tention  is  that  his  father  was  the    brother   of  [165]  the   first  defendant's     AUG.  30. 
mother,  but  it  does  not  make  him  Sankaran  Nambudri's  cogoate  orbandhu 
within  the  meaning  of  the  term  as   explained  by  the  author   of  the  Mitak-     APPEL- 
shara  in  Chapter  II,  Section  V,  Sloka  3.  LATE 

The   next   contention  is   that   a  Nambudri  widow   is   at   liberty   to      CIVIL. 

alienate  the  property  of  her  family    at  her  pleasure ;  that  she  is  entitled  to        

appoint  an  heir  to  her  illam,  and  to  authorise  a  Nambudri  Brahman  to  J1  M-  137  = 
marry  for  the  illara  and  thereby  raise  up  an  heir  for  it.  There  is  no  doubt  12  Ind-  ^ur- 
that  it  cannot  be  supported  under  Hindu  law  as  now  administered  on  the  ^4. 
Bast  Coast  in  Southern  India.  That  a  Hindu  widow  takes  but  a  qualified 
heritage  ;  that  her  succession  is  only  a  case  of  interposition,  and,  that  upon 
her  death,  the  heirs  of  the  previous  male  owner  are  entitled  to  the  inheri- 
tance, are  questions  which  have  been  set  at  rest  by  the  decisions  of  this 
Court  and  of  the  Privy  Council  in  the  Shivaganga  case  (1).  It  was  also 
held  by  the  Judicial  Committee  in  The  Collector  of  Masulipatam  v.  Cavaly 
Vencata  Narrainapah  (2)  that  the  restriction  placed  on  the  widow's  estate 
is  absolute  ;  that  it  is  due  to  the  austere  life  prescribed  for  her  with  refer- 
ence to  her  status  as  a  Hindu  widow,  and  that  neither  the  estate  which 
she  takes,  nor  the  power  of  alienation  which  she  possesses,  can  be 
extended  owing  to  the  non-existence  of  other  heirs.  The  substantial 
question  then  for  decision  in  this  appeal  is  whether,  as  alleged  by  the 
appellant,  she  has  the  powers  claimed  for  her  by  virtue  of  usage  having  the 
force  of  law  in  Malabar  and  traceable  either  to  some  doctrine  of  ancient 
Hindu  law,  now  obsolete  on  the  East  Coast,  or  to  the  territorial  law  or 
usage  of  the  Nayars. 

At  the  original  trial  held  before  the  Judge,  eight  witnesses  were 
examined  on  each  side,  and  their  evidence,  baing  conflicting,  was  consider- 
ed by  him  not  sufficient  to  justify  a  finding  in  favour  of  the  custom  set 
up  by  the  appellant.  Accordingly,  the  Judgs  decreed  the  respondent's 
claim,  and  the  second  defendant  appealed  from  his  decision  to  the  High 
Court. 

When  the  appeal  came  on  for  disposal,  the  learned  Judges  who 
heard  it  considered  that  further  inquiry  was  necessary  and  made  the 
following  order  :— 

"  We  consider  that  it  would  be  unsafe  in  this  case  to  apply  the 
doctrines  of  Hindu  law  as  it  now  obtains  among  the  Brahmans  of  [166] 
Southern  Indu  other  than  Malabar  and  Canara  to  the  Brahman  illams  in 
Canara  and  Malabar.  Very  wide  divergences  from  that  law  are  well 
known  and  recognised  in  the  rules  accepted  by  the  illams  to  regulate  the 
devolution  of  property  and  the  incorporation  of  members  in  the  illam.  So 
far  as  the  evidence  goes,  we  consider  that  it  rather  favours  the  contention 
of  the  appellant ;  but  before  we  pronounce  an  opinion,  we  desire  that  the 
Judge  will  make  a  more  extended  inquiry,  and  we  suggest  that  a  commis- 
sion should  be  despatched  to  the  several  Munsifs  in  South  Cahara  and  in 
North  and  Sjuth  Malabar  to  take  evidence  as  to  what  are  the  rights  and 
powers  of  a  lady  in  a  Brahman  illam  who  has  survived  all  the  male 
members  of  the  illam,  and  who  has  no  known  attaladakkars,  as  to  the  dis- 
posal of  property  of  the  illam  and  the  adoption  of  members  to  continue 
the  family.  A  commission  will  be  issued  from  this  Court  to  the  High 
Court  of  Travancore  and  the  Appaal  Court  of  Cochin  for  the  elucidation 
of  this  question." 

(1)8  LA.  99.  (2)  8  M.I. A.  500. 
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1887  After  making  the  further  inquiry  ordered  by  the  High  Court,  the  Judge 

AUG.  30.     has  returned  a  finding  to  the  effect  that  the  whole  evidence  taken  at  its 

best  is,  in  his  opinion,  far  from  being  clear  and  unambiguous,  and  utterly 

APPEL-     insufficient  to  establish  a  special   usage   modifying   the   ordinary    law   of 

LATE       succession,  and  that  this  being  his  view,  the  rights  of  a  Nambudri  widow 

OlVIL       *n  ^ne  circumstances  stated  in  the  issue  are  the  same  as  those  of  any  other 

Hindu  widow.     This   finding  is    again   objected   to,    and   what    we  have 

11  M.  187=  now  to  decide  is  whether  it  is  opposed    to  the   weight  of  evidence   on  the 

12 Ind.  Jur    record. 

The  Judge  speaks  apparently  of  the  moiern  Hindu  law  as  received  by 
Brahmans  on  this  side  of  the  Western  Ghats  as  the  personal  law  which 
Nambudris  took  with  them  when  they  settled  in  Malabar.  As  to  the  pro- 
bable period  of  their  settlement  in  Malabar  we  have  no  precise  informa- 
tion ;  but  the  well-known  usages  of  Nambudris,  purporting  to  be  derived 
from  Hindu  law  and  to  rest  on  smritis,  disclose  considerable  divergence 
from  the  doctrines  of  Hindu  law  now  received  on  the  East  Coast.  Sarva- 
svadhanam  marriage  is  traced  by  Nambudris  to  Hindu  law,  and  the  text  of 
Vasishta,  which  is  adopted  as  the  formula  to  be  solemnly  pronounced  during 
the  marriage,  discloses  a  connection  between  this  usage  and  the  ancient 
smriti  law.  But  this  form  of  marriage  is  unknown  on  the  East  Coast,  nor  is 
it  recognised  as  a  mode  of  affiliation.  Again,  a  Brahman  woman  becomes  an 
outcaste  on  the  East  Coast  by  not  marrying  at  all,  or  by  marrying  after  she 
[167]  attains  her  maturity ;  but  in  Nambudri  illams  women  marry  after 
they  attain  their  maturity,  and  some  never  marry  at  all.  Further,  the 
adoption  of  a  son  as  the  son  of  two  fathers  or  in  the  dwaya-mushyayana 
form  is  obsolete  on  this  coast,  and,  according  to  the  evidence  taken  on 
commission  in  Travaocore  and  Cochin,  ic  is  the  ordinary  form  of  adoption 
recognised  in  Malabar.  Further,  on  the  East  Coast,  no  Hindu  widow  is 
competent  to  adopt  in  the  absence  of  express  authority  either  from  her  hus- 
band or  his  sapindas;  but  according  to  the  evidence  taken  in  Travancore,  the 
Nambudri  widow  has  an  implied  authority  to  adopt  in  the  absence  of  express 
prohibition.  (See  also  Dattachandrika).  It  appears  from  the  case  of  Laksh- 
mappa  v.  Bamava  (1)  that  the  theory  of  an  implied  authority  in  the  absence 
of  express  prohibition  is  recognised  as  law  in  Western  India.  It  is 
therefore  important  to  bear  in  mind  that  the  Hindu  law  applicable  to 
Nambudris  was  as  it  existed  at  the  time  of  their  settlement  in  Malabar.  The 
appellant  claimed  in  this  case,  as  already  remarked,  three  special  powers  for 
a  Nambudri  female,  or  an  antharjanam  as  she  is  commonly  designated,  and 
the  first  of  those  powers  is  a  power  to  alienate  inherited  property  at 
her  pleasure.  The  Judge  finds  that  the  custom  urged  in  its  support  is  not 
made  out  by  the  evidence  on  the  record,  and  we  see  no  sufficient  reason 
to  come  to  a  different  conclusion.  There  are,  on  the  other  hand,  several 
facts  that  support  the  finding.  It  should  be  observed  here  that  a  childless 
widow  never  had  an  absolute  power  of  disposition  over  property  inherited 
from  her  husband  under  Hindu  law  throughout  its  history.  The  ancient 
i  Vedic  law  excluded  her  from  succession  altogether  by  reason  of  her  sex, 
\  and  the  Vedic  text  embodying  the  rule  of  exclusion  is  cited  in  Smriti 
Chandrika  (Kristnasamy  Aiyar's  Translation,  p.  54).  The  ground  on 
which  she  was  permitted  to  inherit  when  she  desired  to  raise  up  issue  for 
her  husband,  or  when  niyoga  (appointment  to  beget  a  son)  was  in  vogue, 
was  that  she  inherited  not  in  her  own  right,  but  in  right  of  the  son  who 
was  to  be  begotten  upon  her.  (See  the  argument  of  Dharasvara  cited  and 

(1)  12  B.H.C.E.  364. 
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discussed  by  the  author  of  the  Mitakshara  in  Chapter  II,  Section  I,  Slokas       1887 
6  to  28).  AUG.  30. 

As  to  the  Smritis  of  Katyayana  and  Brihaspati  which  gave  her  a 
place  in  the  line  of  heirs,  they  also  restricted  the  power  of  alienation     APPEL- 
and  gave  her  but  a  qualified  heritage  in  the   nature  of  a  [168]   personal       LATE 
provision.     (See  the  judgment  of  this  Court  in  the  Skivaganga  case  (1).       CIVIL. 

There  is  then  no   foundation  in  the  history  of  Hindu  law  for  the   power        

of  alienation  claimed  for  her.  According  to  Nayar  usage,  however,  11 M.  157 
women  have  no  doubt  full  ownership  when  they  aro  the  sole  mem-  I2  Ind-  J 
bers  of  their  tarwads ;  but  the  system  of  law  under  which  they  have  such 
ownership  is  essentially  distinct  from  Hindu  law.  The  status  and  the 
usage  of  Nambudri  women  in  other  respects  are  anything  but  similar  to 
those  of  Nayar  females.  The  restriction  on  the  disposing  power  of  a  Hindu 
widow  is  the  outcome  of  her  status  as  widow  and  the  austere  life  prescrib- 
ed for  her  by  her  religion  and  of  the  text  that  Hindu  property  was  designed 
for  religious  sacrifices  and  spiritual  purposes.  The  religion  and  status  of 
Nambudri  widows  are  substantially  the  same,  whilst  widowhood  and  its 
peculiar  religious  obligations  in  the  form  in  which  they  are  recognised 
among  Nambudris  are  wholly  unknown  to  Nayars.  It  is,  therefore,  antece- 
dently improbable  that  Nambudri  women  should  have  adopted  Nayar  usage 
in  respect  of  the  power  of  disposition  only,  notwithstanding  their  custom 
as  to  widowhood  and  its  religious  obligations. 

Turning  to  the  evidence  in  its  support,  we  see  reason  to  think  that 
it  is  by  no  means  weighty.  Several  witnesses  who  support  the  contention 
say  that  she  is  not  competent  to  alienate  when  there  are  attaladakkam 
heirs,  implying  thereby  that  she  is  governed  by  Hindu  law  ;  that  the 
heritage  which  she  takes  is  a  qualified  one,  and  that  a  reversionary  interest 
is  carved  out  of  it.  Again,  the  law  of  compulsory  registration  has  been  in 
force  in  this  presidency  since  1864,  and  the  absence  of  documentary  evi- 
dence in  support  of  the  contention  is  an  important  matter  for  observation. 
Many  of  the  witnesses  examined  on  this  point  are  Nambudris,  and  it  is 
strange  that  their  evidence  should  be  conflicting  in  regard  to  what  must  be 
of  frequent  occurrence.  The  first  seven  witnesses  who  were  examined 
for  the  respondent  at  the  original  trial,  and  who  denied  thatan  antharjanam 
had  the  unrestricted  power  of  alienation  claimed  for  her,  are  Nambudris. 
Two  of  those  witnesses  (Nos.  5  and  6)  are  vydikas,  or  men  competent 
according  to  the  caste  organization  obtaining  among  Nambudris  to 
express  an  authoritative  opinion  on  questions  of  religion  and  caste  usage. 
Three  of  them  refer  to  the  text  of  Yajnavalkya,  which  declares  that  a 
[169]  woman  is  never  independent  and  always  in  a  state  of  pupilage  as 
applicable  to  her.  Though  the  evidence  of  the  Dewan  of  Cochin  is  appa- 
rently in  the  appellant's  favour,  yet  it  is  not  really  so,  for,  he  states  that  it 
has  not  been  settled  whether  the  consent  of  the  Kaja  at  Cochin  is  neces- 
sary to  validate  an  alienation  by  a  Nambudri  widow  who  is  the  only  surviv- 
ing member  of  her  illam.  The  only  evidence  recorded  at  the  original  trial 
in  favour  of  the  contention  is  that  of  appellant's  witnesses  Nos.  1,  3,  5,  6 
and  7,  who  depose  that  she  can  alienate  at  pleasure  and  without  the  consent 
of  attaladakkam  or  reversionary  heirs.  The  fifth,  sixth  and  seventh  wit- 
nesses add  that  they  or  their  tarwads  made  purchases  from  Nambudri 
women,  but  they  produce  no  sale  deeds,  nor  do  they  go  into  detail  as  to 
the  circumstances  in  which  the  purchases  were  made.  Contradicted  as 
they  ara  by  the  respondent's  wittnesses,  we  cannot  say  that  the  Judge 

(1)  3  M.  290  (331,  332). 
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was  in  error  in  holding  that  there  was  no  sufficient  evidence   to    warrant 
a  finding  in  appellant's  favour. 

As  to  the  evidence  taken  on  commission  at  the  re-trial,  we  shall  refer 
first  to  the  evidence  recorded  at  Cochin  and  Trevandrum.  Six  witnesses 
were  examined  at.  Cochin  and  five  were  summoned  by  the  Commissioner 
himself  as  persons  competent  to  give  evidence  as  to  usage  of  Nambudris, 
and  one  was  examined  as  an  expert  at  the  instance  of  the  respondent's 
pleader.  The  expert  is  oneTiruvengadachari,  who  has  been  a  Zila  Judge 
in  Cochin  territory  for  abouc  seventeen  years,  and  made  local  custom  a 
subject  of  special  study.  His  evidence  is  that  a  Nambudri  female  cannot 
alienate  in  the  absence  of  a  tarwad  necessity,  whether  there  are  atbaladak- 
kam  or  reversionary  heirs  or  not.  Of  the  other  five  witnesses,  the  first, 
second,  fourth  and  fifth  ascribe  to  her  an  absolute  power  of  disposition, 
whilst  the  third  witness,  who  is  a  wealthy  landholder,  says,  that  she  can 
only  part  with  her  family  property  from  necessity  or  for  certain  charitable 
purposes,  and  that  no  male  or  female  canalienate  tarwad  property  without  a 
tarwad  necessity,  or  for  other  than  a  tarwad  purpose.  The  Commissioner 
accepts  his  evidence  as  that  of  one  well  informed  on  the  subject  of  custom 
under  investigation,  and  the  effect  then  of  the  better  portion  of  the  Cochin 
evidence  is  that,  as  a  matter  of  actual  practice,  the  Nambudri  female  does 
not  possess  the  unrestricted  power  of  alienation  that  is  claimed  (or  her. 
It  is,  however,  no  doubt  open  to  the  observation  that  the  principal  Nam- 
budri witness,  the  Commissioner  and  the  expert  think  that  tarwad 
property  is  a  perpetual  entail,  and  [170]  that  the  person  owning  it  for 
the  time  being,  whether  a  male  or  a  female,  is  not  at  liberty  to  alienate^t, 
except  under  necessity  or  for  a  proper  tarwad  purpose.  Whatever  may 
be  the  weight  due  to  the  reason  which  they  assign  and  to  the  theory  of 
perpetual  entail,  as  modifying  the  right  of  property  in  tarwad  lands,  the 
fact  is  clear  that  the  evidence  is  against  the  appellant  as  to  actual  prac- 
tice, whether  it  is  satisfactorily  accounted  for  or  not. 

As  to  the  Travancore  evidence,  four  witnesses  were  examined  by  the 
Chief  Justice  of  the  High  Court  at  Trevandrum,  and  the  second  and  third 
witnesses  are  representatives  of  respectable  Nambudri  illams,  while  the 
fourth  witness  is  an  exoert  who  has  been  the  Accountant-General  of  the 
Travancore  Government  for  upwards  of  fifteen  years.  Their  evidence  is 
that  in  the  absence  of  dayadies  or  reversionary  heirs,  a  Nambudri  female 
can  alienate  her  family  property  at  her  pleasure.  In  this  connection  the 
remark  made  by  the  Commissioner  is  important,  viz.,  that  the  Travancore 
Government,  scrupulously  following  the  ancient  Hindu  law,  never  claimed 
a  Brahman's  property  by  right  of  escheat,  and  that  the  natural  conse- 
quence of  the  absence  of  attaladakkam  heirs  and  of  the  right  of  escheat  led 
to  the  result  that  the  alienation  by  a  Nambudri  female  was  never  ques- 
tioned by  the  Travancore  Government.  Tbo  evidence  of  the  Accountant- 
General  and  the  expert  gives  an  idea  of  the  extent  to  which  the  right  of 
escheat  is  asserted  by  the  Travancore  Government  in  connection  with  alie- 
nations by  the  last  surviving  female  of  a  Navar  tarwad.  "  The  old  custom 
is,"  says  the  witness,  "that  in  a  Sudra  house,  the  last  survivor,  whether 
a  male  or  a  female,  cannot  make  a  gift  of  tarwad  properties,  or  do  anything 
with  them  for  want  of  heirs.  But  the  sirkar  does  not  interfere  if  docu- 
ments are  executed  for  lawful  purposes  :  if  they  are  executed  for  unlaw- 
ful purposes,  the  government  rejects  them."  This  portion  of  the  Travan- 
core evidence,  in  common  with  the  Cochin  evidence,  suggests  a  theory  of 
perpetuity  as  a  bar  to  the  alienation  of  tarwad  property.  In  Cavalyt 

118 


IY.]  VASUDEVAN  V.  SECRETARY  OP  STATE    11  Mad.  172 

Vencata  Narrainapah  v.  The   Collector  of  Masulipatam  (1),  the  Judicial        1887 

Committee  overruled  the  notion   which  had  prevailed  till   then,  viz.,  that     AUG.  30. 

under  Hindu    law,  the  Crown  can  never  take  the  estate  of  a  Brahman   by 

escheat.     One  of  the  principles  on  which  that  decision  rests  is  that  when     APPEL- 

the  last  owner  dies  heirless,   the  per-[171]sonal  law  applicable    to  him       LATE 

ceases,  and  the  public  law   relating   to  the  prerogative  of  the  Crown  in      CIVIL. 

regard  to  heirless  property  takes  its   place.     The  Travancore  evidence  as 

to  Nambudri  usage  cannot  then   be  accepted  as  evidence  of  a  custom  of    H  M.  157  = 

which  the  validity  is  to  be  determined  with  reference  to  the  law  of  escheat  12  Ind.  Jur. 

as  interpreted  by  the  Privy  Council.  134. 

As  to  the  evidence  taken  in  South  Canara  at  the  second  trial,  the 
Judge  attached  no  weight  to  iD,  and  our  attention  was  not  drawn  at  the 
hearing  specially  to  any  part  of  it.  As  to  the  evidence  taken  by  the 
District  Munsifs  in  North  and  South  Malabar,  the  Judge  has  set  it  out  in 
his  finding  on  the  issue  referred  for  re- trial,  and  we  agree  in  the  conclusion 
at  which  he  has  arrived.  As  observed  by  him,  it  is  not  uniform,  ofcen  bear- 
say,  and  generally  vague  as  to  the  circumstances  in  which  alienations  were 
made.  The  reason  suggested  by  several  witnesses  (for  instance  the  witnesses 
examined  by  the  District  Munsif  at  Badagara)  is  that  when  there  are  no 
reversionary  heirs,  the  sole  surviving  female  has  all  the  powers  of  the 
sole  surviving  male.  It  alienations  by  Hindu  widows  prior  to  the  decision 
in  Cavaly  Vencata  Narrainapah  v.  The  Collector  of  Masulipatam  on  this 
coast,  under  the  mistaken  view  of  Hindu  law  in  regard  to  the  escheat 
of  property  belonging  to  Brahmans,  formed  n  >  foundation  for  a  valid 
custom,  a  similar  practice,  we  apprehend,  could  not  b>  taken  to  have 
originated  a  valid  usage  in  Malabar,  though  some  alienations  might 
possibly  have  been  made  under  its  influence.  The  conolus-ion  to  which 
vre  then  come  upon  the  whole  evidence  is  that  we  must  acceut  the  finding 
of  the  Judge  that  a  Nambudri  widow  does  not  posses  the  power  of  aliena- 
tion which  is  claimed  for  her. 

So  far  we  agree  with  the  District  Judge,  but  we  are  unable  to  concur 
in  his  opinion  as  DO  the  effect  of  the  evidence  in  regard  to  the  other  two 
powers  which  are  claimed  for  a  Nambudri  female.  The  first  of  them  is  a 
cower  to  appoint  an  heir  to  prepetuate  her  illam,  which  is  otuerwise 
likely  to  become  extinct  for  want  of  heirs,  and  the  second  is  a  power  to 
direct  a  Nambudri  to  marry  again  specially  for  her  illam  under  the 
agreement  thac  the  son,  if  any,  who  may  he  born  of  that  marriage  shall  be 
the  heir  to  that  illam.  These  powers  relate  rather  to  mo^es  of  affiliation 
of  sons  into  a  Namhudri  family  than  of  alienation  of  its  property. 

As  to  the  evidence  recorded  at  the  original  trial,  the  first,  second,  fifth, 
sixth,  seventh  and  eighth  witnesses  w^re  examined  [172]  on  this  point, 
and  the  first  is  one  R-tman  Nambudripad,  who  is  the  representative 
of  a  Nambudri  illam  in  the  appellant's  village.  According  to  him  an 
antharjanam  can  appoint  an  heir  to  perpetuate  her  illam,  and  he  mentions 
three  cases  in  which  such  appointments  have  been  made.  The  first  was 
an  apoointment  made  on  behalf  of  the  Manthatpuram  illam,  the  second 
was  made  on  behalf  of  the  Kiyadath  Mufchadath  illam  and  the  third  was 
made  on  account  of  Kavunkel  Vellilakat  illam. 

The  second  witness  is  one  Divakaran  Nambudri  of  the  Wallavanad 
taluk,  and  his  evidence  is  that  a  Nambudri  can  adopt  one  who  is  even 
married,  and  that  an  antharjanam  is  competent  to  adopt. 

(1)  8  M.I.A.  500. 
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1887  The  fifth  witness  is  Manavikraman,  the  junior  tirumulpad  of  Nilambur 

AUG.  30.     tarwad,  which  pays   an  assessment   to  Government   of   Rs.  7,000   per 

~"  annum.     His  evidence  is  that  an  antharjanam  is  competent  to  appoint  an 

EL"     heir,  and  that  it  is  not  necessary  for  her  to  obtain  the  previous  consent  of 

LATE       reversionary  heirs. 

CIVIL.  The  sixth  witness  is  one  Narayanan  Nambudri  of  the  Calicut  taluk. 

UH~157  =  He  deposes  that  a  Nambudri  female  is  entitled  to  appoint  an  heir,  and 

12  Ind  Jar    tnafc  ^anga  Neeli  of  Chirutayur  illam   appointed  Kiyadom   Damodaran 

134          Nambudri  as  heir  to  her  illam  about  twenty-five  years  ago. 

The  seventh  witness  is  one  Narayanan  Nambudri  of  the  Brnad  taluk. 
He  also  deposes  in  favour  of  the  competency  of  a  Nambudri  lady  to  ap- 
point an  heir,  and  mentions  three  cases  in  which  anfcharjanams  appoint- 
ed heirs  to  their  illams  and  directed  them  to  marry  specially  in  order  to 
raise  up  heirs  for  those  illams.  Of  the  three  instances  mentioned  by  him, 
two  are  the  same  as  those  deposed  to  by  the  first  witness.  In  one  the  wit- 
ness was  himself  the  person  who  was  appointed  and  married  specially  to 
raise  up  heir  for  the  Vellilakat  illam,  and  the  registered  copy  of  a  document 
produced  by  him  and  used  in  evidencetsorroborates  his  statement;.  Docu- 
ment I,  which  is  dated  August  1877,  says  :  "  As  there  are  no  heirs  in  my 
"tarwad,  and  as  you  married  with  my  permission  on  the  28thMakarom 
last  in  order  to  raise  up  issue  for  my  tarwa<1,  I  appoint  you  as  my  repre- 
"  sentative  in  interest  and  give  you  the  property  of  my  tarwad  to  be  enjoyed 
"  as  owner."  In  another  case  mentioned  by  him,  his  own  sister  was  the 
bride  selected  by  a  member  of  Palat  illam,  who  was  appointed  heir  by  a 
female  of  Mepalaseri  iilamand  directed  to  marry  specially  in  order  to  raise 
[173]  up  heir  for  that  illam.  He  stated  also  that  his  uncle  accepted  a 
girl  in  sarvasvadhanam  marriage  under  exhibit  II,  which  appointed  the 
son-in-law  as  heir,  and  that  the  marriage  which  the  witness  contracted 
to  raise  up  issue  for  the  Vellilakat  illam  was  celebrated  like  sarvasva- 
dhanam marriage,  though  it  was  not  a  regular  sarvasvadhanam. 

The  eighth  witness  is  the  vydikan  of  the  appellant's  village,  and  he 
deposes  that  by  custom  a  Nambudri  female  is  competent  to  appoint  an 
heir  to  her  illam,  that  the  expression  "  appointed  as  heir  "  means  that  the 
person  so  appointed  is  to  marry  specially  to  raise  up  issue  for  the  illam 
of  which  the  female  is  the  surviving  member.  The  witness  adds  that 
the  appellant  was  appointed  heir  under  the  advice  of  his  father  and  in 
consultation  with  him,  as  he  was  the  vydika  of  their  village  so  long  as  he 
was  alive. 

On  the  other  hand,  eight  witnesses  were  examined  for  the  respondent, 
but  some  of  them  support  the  evidence  for  the  appellant,  whilst  several  do 
not  contradict  it.  The  eighth  witness  is  the  Dewan  of  Cochin,  and  his 
evidence  is  that  a  Nambudri  female  who  is  the  only  surviving  member 
of  her  family  may  appoint  an  heir;  thar,  the  person  so  appointed  may  be 
an  adult ;  that,  though  the  sanction  of  the  Raja  is  obtained,  it  is  obtained 
to  ensure  public  recognition  of  the  heir,  and  that  the  appointment  is  valid 
by  custom. 

The  fifth  and  sixth  witnesses  are  vydikans,  and  as  such,  experts. 
The  sixth  witness  does  not  refer  to  appointment  of  heir  by  a  Nambudri 
widow,  but  mentions  a  case  in".  Cochin  in  which,  on  the  death  of  the  la?t 
female  of  a  Nambudri  illam,  the  Raja  took  the  property  of  that  illam, 
and  gave  it  to  a  Nambudri  Brahman.  This  evidence  does  not  necessarily 
negative  her  power  to  appoint  an  heir,  and  the  Cochin  evidence  to  which 
we  shall  presently  refer  -supports  that  view.  The  fifth  witness  states 
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that    a    widow    alone    cannot  appoint  an    heir ;  but   in    his    cross-exa-       1887 
mination  he  admits  that  among  Nambudri  women  the  mother  has  the     AUG.  30. 
.authority  to  give  the  daughter  in  sarvasvadhanam  marriage,  and  that  the        ~~ 
person  wno  marries  in   sarvasvadhanam  may  be  appointed  heir    of  the     APPEL- 
illam.     He  adds  that  an  adult  and  a  person  who  has  even  married  may       LATE 
be  appointed  heir  ;  that  even  in  cases  other  than  those  of  sarvasvadhanam      ClVIL. 
marriage,  a  married  man  may  be  appointed  heir,  irrespective  of  age,  and 
that  no  ceremonies   whatever  are   necessary   when  such  appointment  is  **  M>  187=a 
made.     He  states  further  that  the  last  [l74]  surviving   antharjanam  can  12  Ind<  Jup> 
authorise  a  Nambudri  co  perform  funeral  obsequies  and  sradhas.     In  his  re-        *<*4. 
examination,  he  says  also,  that  a  Nambudri  woman  may  make  a  kritrima 
adoption ;    that  it  is  in  accordance    with   acharam  or   custom  ;  and   that 
in  Cochin  and  Travancore  the  kritrima   adoption   must  be  made  with   the 
consent  of  the  Eaja. 

This  witness  does  not  realise  the  fact  that  there  is  no  substantial 
distinction  between  the  power  to  make  a  kritrima  adoption  and  the  power 
to  appoint  an  heir,  and  OQ  this  point  ths  evidence  of  the  Cochin  exoert, 
Tiruvengadachari,  is  material.  After  referring  to  "  pattukayyal  adoption," 
or  to  adopbion  with  tea  hands  as  it  is  commonly  called,  the  Cochin  witness 
goes  OQ  to  say  :  "  There  may  be  cases  wnich  are  not  pattukayyal  dabtu ; 
for  instance,  the  adopbion  of  a  boy  whose  natural  parents  are  dead,  or  the 
adoption  of  a  boy  by  a  widow  or  a  widower ;  but  the  latter  instance  cannot 
be  called  dabtu,  as  no  dattahomam  can  be  performed.  Ib  is  only  appoint- 
ing an  heir  to  the  illam."  Sutherland  describes  the  form  prescribed  for 
kritrima  adoption  by  Eudra-dhara  in  Sudhi  Viveka,  Note  XVI  of  his 
Synopsis  (Stokes'  H.  L.  Books,  page  676),  and  it  consists  in  the  adopter 
saying  :  '  Be  my  son,'  and  in  the  adopted  replying,  '  I  am  become  your 
SOD,'  and  the  consent  of  both  parties  is  the  only  requisite,  neither  any 
ceremony  nor  any  set  form  of  speech  beiog  an  esseutial  as  in  the  case  of 
a  regular  adoption.  This  form  of  adoption  does  not  sever  him  from  his 
natural  family,  and  this  is  precisely  the  effect  of  aopointing  a  person  as 
heir.  Reading  the  evidence  of  the  fifth  witness  in  the  light  thrown  upon 
it  by  the  nature  of  the  kritrima  adopbion,  which,  according  bo  him,  a 
Nambudri  widow  is  competent  to  make,  it  is  clearly  in  support  of  her 
power  to  appoint  an  heir  to  her  illam,  and  in  saying  in  another  portion  of 
his  evidence  that  she  alone  cannot  appoint  an  heir,  the  witness  did  not 
perhaps  intend  to  deny  her  power,  bub  inbended  to  add  that  she  should  do 
so  in  consultation  with  reversionary  or  attaladakkam  heirs,  if  any. 

The  seventh  witness,  Ramaa  Nambudripad.  deposes  that  "if  a  woman 
or  a  widow  alone  survive  in  an  illam,  a  person  used  to  be  adopted  in 
Ayatha  Vidhi  for  performing  her  funeral  obsequies."  Bub  this  witness 
adds  that  ne  ean  ask  for  his  share  in  the  property  of  his  illam,  and  his 
evidence  is  not  of  much  value. 

As  to  the  first  three  witnesses  for  the  respondent,  two  of  them  do  not 
deny  the  power  of  a  Nambudri  woman  to  appoint  an  heir,  [t75]  but 
they  say  that  the  power  should  ba  exercised  with  the  consent  of  attala- 
dakkam heirs.  As  to  what  should  be  done  if  there  are  no  attaladakkam 
heirs,  their  evidence  is  discrepant.  The  third  witness  states  that  if  there  are 
no  attaladakkam  heirs,  she  cannot  at  all  appoint  an  heir,  and  the  second 
witness  says  that  the  sovereign  used  to  appoint  an  heir  in  former  times. 
The  first  witness  refers  to  Yajnyavalkya's  text  in  regard  to  want  of  indepen- 
-dence  on  the  part  of  a  woman,  and  says,  if  she  alone  survives  in  her  illam, 
no  heirs  can  be  created.  None  of  them  has  been  asked  whether  kritrima 
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1887       adoption   can  be   made.     The   first    witness    states  that   there  may    be 

AUG.  80.     several  kinds  of  adoption,  and  that  he  cannot  say  what  the   nature  of 

each    is,  and  none  of  the  three  witnesses  is  either  an  expert  or  of  high 

APPEL      social  position.     Among  those  who  support  the  appellant's  case  there  are 

LATE       experts  and  men  of  high  social  position. 

The  oral  evidence  recorded  for  the  appellant  at  the   original   hearing 

11  M.  137=  is  supported  by  several  witnesses  for  the  respondent  and  by  document  I. 

12  Ind.  Jur.  Several   specific  cases    of   appointment  are    mentioned    by   appellant's 

134.  witnesses,  and  they  are  not  shown  to  be  fictitious.  Again,  the  evidence 
receives  considerable  accession  of  strength  from  the  decision  of  the  late  Sadr 
Court  in  the  case  of  Tottakara  Alluttar  Manakal  Narrain  Nambudripad 
and  another  v.  T.  M.  Trivikrama  Nambudripad  and  others.  In  that  case 
a  Nambudri  illam,  called  Kypenjeri  illam,  vested  in  a  female  named 
Savitri,  and  in  order  to  continue  succession  in  the  illam,  she,  according  to 
the  custom  of  the  caste  of  Nambudris,  introduced  the  then  defendant's 
father  to  beget  a  son  in  and  for  that  illam.  He  accordingly  contracted  a 
marriage,  the  fruit  of  which  was  a  son  named  Kelan.  The  property  then 
vested  in  Kelan,  but,  on  his  death  without-  issue,  reverted  to  Savitri.  On 
her  death,  the  next-of-kin  of  Savitri's  husband  and  the  half-brothers  of 
Kelan  severally  claimed  the  right  of  succession.  In  August  1855,  the 
Court  of  Sadr  Adalafc,  acting  on  t,he  opinion  of  the  then  senior  pandit, 
decided  in  favour  of  the  former.  The  senior  pandit  viewed  the  introduction 
of  Kelan  into  the  family  as  that  of  a  son  obtained  by  gifr.,  and  the  succession 
to  him  of  Savitri  as  that  of  an  adontive  mother,  and  observed  that ''  Kelan 
coming  in  thus  as  a  gift  was  cut  off  from  alliance  with  his  natural  kin- 
dred." The  appointment  was  made  in  1805  and  the  decision  was  passed  in 
1855.  It  U  clearly  an  authority  for  the  position  that  the  custom  of  a 
Nambudri  widow  directing  a  person  to  marry  to  raise  up  issue  for  her 
[176]  illam  was  in  vogue  in  1805,  that  the  succession  of  the  son  raised  up 
by  that  marriage  to  the  illam  was  held  to  be  valid  according  to  custom, 
and  that  the  status  of  the  son  in  the  illam  for  which  he  is  begotten  is  that 
of  a  son  obtained  in  gift  by  adoption.  The  reasjns  assigned  by  the  Judge 
for  not  attaching  weight  to  that  decision  are  not  satisfactory.  He  says 
that  he  cannot  act  on  one  decided  case,  but  there  can  be  no  doubt  that 
it  is  important  evidence  of  the  custom  set  up  by  the  appellant  both  in 
regard  to  its  truth  and  validity.  Another  reason  mentioned  by  the  Judge 
is  that  the  first  defendant's  father  in  the  reported  case  was  entitled  in  his 
own  right  to  succeed  to  the  Kypenjeri  ill*m  ;  but  this  is  a  mistake,  and 
the  ground  of  decision  was  that  the  mistona  was  true  and  operated  to 
transfer  Kelan  from  his  natural  iamily  into  that  of  Savitri's  illam.  Again, 
the  Judqe  says  that  in  the  reported  case  the  marriage  authorized  was  con- 
tracted and  that  a  son  was  born  of  that  marriage  ;  bub  even  supuosing 
that  no  marriage  was  contracted  m  this  case  as  directed,  it  bv  no  means 
negatives  the  custona  pleaded  by  the  aopellant.  The  appellant's  fifth 
witness  said  in  his  evidence  :  Vasudevan  Nambudri  had  married  on  be- 
half of  Tamarasseri  illam,  and  the  fact  was  not  disputed  at  the  hearing  of 
tho  appeal  before  us.  It  is  true  that  there  has  been  no  issue  of  the  mar- 
riage contracted  by  the  appellant,  but  if  a  son  is  hereafter  born,  that  son 
willb^  tne  lawful  heir  according  to  custom  an'i  the  property  in  suit  cannot 
then  be  said  to  be  heirless  for  the  Crown  to  step  iu  and  claim  it  as  an 
escheat. 

In  these  circumstances,  we  consider  that,  as  observed  bv  the  Division- 
Bench  at  the  former  hearing,  the   evidence  recorded  at  the  first  trial  was 
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more  in  favour  of  the  appellant's  than  of  the  respondent's  contention.  We 
shall  now  proceed  to  consider  whether  the  evidence  taken  at  the  second 
trial  supcorts  the  custom  set  up  in  this  case. 

The  six  witnesses  examined  at  Cochin  state  that  a  Nambudri  widow 
may  appoinc  an  heir.  They  say  that  she  cannot  make  the  "  Pattukayyal" 
adoption,  but  that  she  can  make  an  adoption  to  prevent  the  extinction  of 
her  illam,  that  no  ceremony  is  needed  for  it,  and  that  the  person  adopted 
may  be  an  adult  and  even  a  married  man.  This  is  also  the  evidence  of  ^ 
the  expert  cited  for  the  respondent  and  of  the  Dewan  examined  at  the 
original  trial.  The  Commissioner  accepts  the  evidence  as  substantially 
correct  and  observes  that,  though  an  antharjanam  cannot  make  an  adoption 
[l77]in  the  religious  form,  called  pactukayyai  dattu,  she  can  appoint.a  male 
as  heir  to  succeed  to  thejaroperty  of  her  illam  subject  to  the_  sanctiojilof 
ttifl-aOLgereign.  He  observes,  further,  that,  according  to_the  practice  of  the 
Cochin  S^te^^a^^ojQj^not^appliedi'or,  as  a  rule,  before  making  the  appoint- 
ment, but  it  is  subsequently  obtained  to  give  the  appointment  retrospective 
effect,  such  sanction  being  given  generally  on  payment  to  the  Raja  of  20  per 
cent,  of  the  value  of  the  property.  ^TneDewan  states  in  his  evidence  that 
the  sanction  is  obtained  only  56  ensure  public  recognition  of  the  heir.  The 
effect  of  the  Cochin  evidence  then  is  that  the  sole  surviving  antharjanam 
of  a  Nambudri  family  is  competent  to  appoint  an  heir,  that  the  heir  appoin'ed 
may  be  a  married  man,  that  the  sanction  of  the  Eaja  is,  usually  obtained 
after  the  appointment  on  payment  of  one-fifth  of  tihe_v^lu^  oj  the  jropHrtyj 
and  that^"  according  to  theT)6wan71ihe  sanction  is  obtained  only  to  ensure 
public  recognition  of  the  heir.  * 

In  Travancore  four  witnesses  were    examine*]   and  the  effect   of  their/ 
evidence,  as  stated  by  the  Commissioner,  is  that  a  lady  in  a  Brahman  illam,  I 
in  the  absence  of  attaladakkam  heirs  or  dayadies,    is  competent    to  adopt  1  1 
a  son.     In  that  State,  the  Raja  does  not  claim  by  escheat   the  property  of  1 
a  Brahman,  so  much  so  that,  if  the  laqt_8urviving  female_doe3^not  appoint  11 
an  _beir  to  her  illam,,  Nambudd  Brahmans  living_in    the  neighbourhood  w 
inform  the  Raja  of  the  fact,  andT«fter   obtaining  his   consent,  ajppojj[OL§*LJ 
heir  to    continue   the    illam   ~[sde    the    evidence    of    MutfuFumarasami 
Thlravlyam,  Accountant-  General). 

But  the  Cochin  and  the  Travancore  evidence  does  not  show,  and  was 
not  considered,  as  to  whether  the  person  appointed  as  heir  might  be  author- 
ized to  contract  a  marriage  specially  to  rai^e  up  a  son.  As  to  the  form  in 
which  the  power  of  aopointing  an  heir  is  exercised  by  an  antharjanam,  it 
is  said  to  consist  in  adopting  the  person,  who  may  be  an  adult  or  a  married 
man,  without  any  ceremony  and  by  simply  giving  a  writing  fo  the 
heir  appointed  or  sending  written  information  to  the  Raja.  It  shows  further 
that  the  adoption  or  appointment  by  a  widow  to  perpetuate  the  illam  is 
called  kritrima  adoption  in  contradistinction  to  the  pattukayyal  dattu, 
which  is  the  regular  and  religious  adoption  prevalent  among  Nambudris. 
It  is  called  pattukayyal  dattu,  or  adoption  with  ten  hands,  the  hands 
of  both  the  natural  and  adoptive  parents  who  must  be  alive  and  the 
hands  of  the  boy  being  joined  when  the  [178]  gift  is  made. 
Dattahomam  is  performed,  but  the  adoption  is  in  the  dwayamusbyayana 
form  which  is  obsolete  on  this  coast  (s-ee  the  evidence  of  Tiruveogadachari, 
the  Zilla  Judge  of  Trichur,  examined  at  Cochin)  ;  but  the  appointment  made 
by  a  widow  is  called  kritrima  adoption,  because  there  is  no  ceremony,  the 
agreement  to  take  and  to  become  heir  being  all  that  is  considered  neces- 
sary. Although  the  person  appointing  the  heir  is  a  widow,  still  the* 
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1887       Travanoore   witness,   Brahma  Dattan    Nambudripad,  refers   to  a  rule  of 

AUG.  80.     Hindu  law, which  may  account  for  its  being  accepted  as  a  valid  affiliation. 
He  says  in  his  evidence :  "  The  Sastra  followed  by  Nambudris  is  that  which 

APPEL-    j8  adopted  by  all  Hindus,  but  there  are  some  points  of  difference.     In  a 
LATE       common  Hindu  household,  the  adopted  son  is  entitled  bo  the   property  of 

CIVIL,      his  adoptive  father  alone, but  among  Nambudris,  the  adopted  son  is  entitled 
to  the  properties  of  both  his  natural  and  adoptive  fathers.   The  said  adop- 

1  M.  157=  tion  is  known  as  dwayamusbyayana  adoption.  There  is  another  kind  of 
12  Ind.  Jur.  adoption  called  the  chanchamatha  adoption.  Either  the  father  or 
f^*1  the  mother  of  the  adopted  son  gives  away  by  himself  or  herself 
the  son  to  be  adopted  and  a  male  or  female  by  himself  or  her- 
self accepts  the  son  in  adoption.  Dattahomam  is  performed  in  connection 
with  this  adoption  also.  If  a  female  is  the  sole  survivor  of  her  illam,  no 
male  members  being  left,  that  female  has  the  power  to  adopt.  She  can 
adopt  either  if  her  husband  gives  his  consent  before  his  death,  or  if  he 
dies  without  prohibiting  it.  Another  Travancore  witness,  Damodaran 
Sankaran  Nambudripad,  adverting  to  the  widow's  power  to  adopt,  observes, 
a  widow  who  has  neither  issue  nordayadies  can  adoot  if  she  has  obtained 
the  permission  of  her  husband.  If  the  husband  has  died  without  raising 
any  objection  to  it,  his  silence  is  taken  to  imply  consent.  The  evidence 
of  the  Trichur  Judge  at  Cochin  as  to  the  several  forms  of  adoption  is  to 
the  same  effect.  Adverting  to  the  sole  surviving  laHy  in  a  Nambudri  illam, 
he  says :  "  in  either  case  (whether  unmarried  or  a  widow)  she  cannot  adopt 
a  son  according  to  the  pattukayyal  dattu,  but  she  can  appoint  an  heir  to 
the  illam  ;  but  in  such  a  case,  the  heir  appointed  cannot  enter  upon  the 
management  of  the  illam  properties  before  he  obtains  what  is  called  a 
theetooram  (writing)  from  His  Highness  the  Maharaja,  allowing  him  to 
do  so.  He  has  to  pay  a  fee  of  20  per  cent,  on  the  value  of  the  illam  pro- 
perty, but  the  Maharaja  may  forego  tha  whole  or  part  of  it.  I  know  of  no 
limit  to  the  age  or  quali-[179]fication  of  the  person  appointed  as  heir. 
He  may  be  a  married  man  with  children,  but,  I  think,  he  must  be  of  the 
same  caste  with  the  lady  appointing  him  as  heir.'"  We  have  already 
referred  to  that  portion  of  the  witness '  evidence  in  which  he  said  that  the 
adoption  by  a  widow  in  which  dattahoinam  can  be  performed  amounts 
only  to  appointing  an  heir.  Several  of  the  witnesses  examined  at  Cochin 
and  of  the  experts  examined  at  the  original  trial  call  the  person  appoint- 
ed, kritrima  son,  and  the  appointmenc  made,  kritrima  adoption,  for,  in 
that  form  of  adoption,  there  is  no  religious  ceremony  necessary. 

"We  shall  next  compare  these  modes  of  affiliation  with  those  now  cur- 
rent on  the  East  Coast  and  see  whether  they  have  a  place  in  the  history 
of  Hindu  law.  Pattukayyal  dattu  or  adoption  with  ten  hands  as  a 
dwayamushyayana  adoption  is  obsolete  on  this  coast,  but  we  need  hardly, 
cite  texts  or  do  more  than  refer  to  Datta  Chandrika,  Section  IT,  41  and 
42,  in  order  to  show  that  dwayamusbyayana  adontion  was  well  known  to 
ancient  Hindu  law,  though  the  form  in  which  adoption  now  prevails  on 
this  side  of  the  ghats  is  what  is  called  sudha  dattu,  or  adoption  pure  and 
simple,  that  is  to  say,  an  adoption  which  completely  severs  the  net  son 
adopted  from  his  natural  family  and  fixes  him  in  the  adoptive  family.  As 
to  a  widow's  oower  to  adopt  so  as  to  perpetuate  her  husband's  family,  it 
is  necessary  that  she  should  be  expressly  authorised  on  the  East  Coast 
either  by  her  husband  or  his  sapindas,  and  the  theory  is  that  the  adoption 
is  made  not  for  herself  but  for  her  husband.  The  practice  among  Nam- 
budris is  otherwise.  The  theory  is  the  same  among  them  also,  but  in  its 
application  the  husband's  authority  is  presumed  unless  there  is  an  express 

124 


IY.]  VASUDEVAN  V.  SECRETARY  OF  STATE     11  Mad.  181 

prohibition.  In  the  case  of  Lakshmappav.  Bamava  (1),  which  was  referred        1887 
to  by  this  Court  in  E,  A.,   90  of   1885,   reference  is   made  to  the  same     AUG.  30. 
doctrine  as  a  rule  of  law  still  prevalent  in  Western  India.     We  may  here 
refer  to  a  passage  in  Datta  Chandrika,  Section  I,  32,  in  which  the  theory     APPEL- 
of  an  implied  assent  in  the  absence  of  an  express  prohibition  is  mentioned       LATE 
in  connection  with   the  power  of  a  widow  to  give  a  son  in  adoption.  The      CIVIL, 
commentator  says:  "Now,  if  there  be  no  prohibition  even,  there  is  assent. 
The  intention  of  another  not  prohibited  is    sanctioned.     Yajnyavalkya  HM.  157 
suggests  the  independency  of  the    woman — '  He   whom    his    father  or  *2  ID<*-  J" 
[180]  mother  gives  is  a  son  given.'    Also  in  another  place,  '  deserted  bv  his        *34. 
father  or  mother  or  either  of    them.'  '       In  the  previous  paragraph  31,    a 
text  of  Vasishta  is  cited  to  the   effect  "  let  not  a  woman   either   give   or 
receive  a  son  unless  with  the  consent  of  her    husband."     It  is  clear   also 
from  the  Bombay  case  that  adoption  which  is  made  for  securing  an    heir 
competent  to  perform  funeral  and  annual  obsequies  is  regarded  as  a    reli- 
gious and    meritorious  act  and  that   assent  on  the  part  of  the  husband  is 
therefore  presumed  in  Western   India  in  the  absence  of  an  express  pro- 
hibition. 

As  to  the  evidence  that  the  person  adopted  may  be  an  adult  and 
even  a  married  person,  the  author  of  the  Datta  Chandrika,  after  referring 
to  several  texts,  says  in  S.  II,  para.  33  :  "  And  thus  the  practice  of  all 
the  ancients  even  in  respect  to  the  adoption  of  a  son  unlimited  to  any 
particular  time  is  upheld."  Again  the  author  of  the  Vyavahara  Mayukha 
observes  in  Chap.  IV,  S.  V,  para.  19  :  "And  my  father  has  said  that  '  a 
married  man  who  has  even  had  a  son  born  may  become  an  adopted  son.'  " 
There  is  thus  no  ground  for  the  suggestion  that,  because  the  modes  of  affi- 
liation said  to  be  current  among  Nambudris  are  not  now  recognised  on 
the  East  .Coast,  they  cannot  be  referred  to  ancient  Hindu  law,  or  the  per- 
sonal law  which  they  carried  with  them  when  they  settled  in  Malabar. 

It  may  not  be  amiss  here  to  allude  to  the  probable  date  when  Nam- 
budris settled  in  Malabar.  There  is  internal  evidence  to  show  that  the  event  ' 
must  have  occurred  before  the  Mitakshara  was  written.  The  sarvasvad- 
hanam  marriage  is  recognised  in  Malabar,  and,  as  far  as  we  are  aware, 
there  is  no  allusion  to  it  in  the  Mitakshara  as  a  form  of  marriage  in  use. 
According  to  the  latter,  daughters  are  in  the  line  of  heirs  and  the  Cochin- 
expert,  Tiruvengadachari,  and  several  other  witnesses  say  that  they  are 
not  heirs  among  Nambudris  unless  they  are  given  in  sarvasvadhanam 
marriages  and  thereby  retained  in  their  father's  family.  We  may  also 
state  that  the  migration  must  have  taken  place  prior  to  the  time  of 
Sankaracharyar,  the  founder  of  the  Adwaita  or  non-dualistic  school  of 
Vedic  philosophy.  It  is  in  evidence  that  the  acharams  or  practices  of 
Nambudris  are  believed  to  have  been  regulated  by  him,  and  he  is  known 
to  have  lived  about  the  fifth  or  seventh  century.  Again,  according  to 
tradition,  Parasurama  was  the  first  king  who  introduced  Brahmans  into- 
Malabar  as  an  organised  community,  and  a  considerable  period  of  time 
must  have  intervened  [181]  between  him  and  Sankaracharyar.  Further, 
niyoga  or  inviting  a  Brahman  to  beget  a  son  upon  a  childless  widow  for  her 
husband  was  in  use  among  Brahmans  in  early  times,  but,  at  a  later 
period,  several  Smritis  reproved  the  practice  as  "  fit  only  for  cattle,"  and 
under  their  influence,  various  forms  of  adoption  gradually  took  the  place  of 
niyoga,  which  was  ultimately  forbidden.  The  direction  to  marry  specially 
for  an  illarn,  which  is  said  to  be  founded  on  analogy  to  sarvasvadhanam 

(1)  12  B.H.C.R.  364. 
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1887       marriage,    conveys    the    impression     that     the    girl    selected    for    the 

AUG.  30.     marriage  is  by   special  agreement  substituted  for   the  daughter  born   in 
the  family  into  which  she  is  married,  so  that  her  son  and  his  descendants, 

APPEL-     like  the  son  of  the  appointed  daughter  and  his  descendants,   become  the 
LATE       representatives  of  that  illam.  This  is  an  indication  that  Nambudris  settled 

CIVIL.      iQ  Malabar  at  a  time  when  niyoga  was  in  disrepute  so  far  as  it  authorised 
sexual  intercourse    between  a  woman  anil  a  person    who  was  not  her 

1 M.  157=  husband,  and  when  there  was  a  tendency  to  substitute  a  form  of 
12  Ind.  Jnr.  adoption  for  ib,  so  that  its  value  as  a  mode  of  affiliation  might  be  re- 
134.  tained.  We  can  only  say  upon  the  evidence  that  Nambudris  must 
have  settiled  in  Malabar  more  than  1,200  or  1,500  yeirs  ago.  It 
may  not  be  out  of  place  to  refer  in  connection  with  this  historical  fact 
to  the  interesting  account  given  by  Mr.  Logan  of  the  probable  mode  and 
time  of  settlement  in  Appendix  I  to  his  report  on  Malabar  Land  Tenures. 
Thejconclusion  to  which  he  has  come  is  stated  by  him,  in  paragraph  64. 
as  follows  :  "  I  think  there  is  enough  to  show  that  Nambudris  entered 
and  settled  in  Malabar  in  large  numbers  and  as  an  organised  body  precisely 
at  the  time  (end  of  seventh  and  first  half  of  eighth  century)  when  the 
extinction  of  the  Perumal's  authority  was  for  the  first  time  menaced  by 
the  Western  Chalukiyas.  Ic  is  reasonable  to  conclude  that  the  Perumals 
received  them  with  open  arms  at  a  time,  when,  as  shown  by  the  Jewish 
and  Syrian  deads,  they  were  seeking  succour  from  every  quarter  ;  and  it 
is  also  reasonable  to  conclude  that  they  in  some  way  managed  to  do  the 
Perumals  some  friendly  office,  for  we  find,  from  the  Syrian  grant,  that 
they  had  already  in  A.  D.  774  obtained  commanding  influence  in  the 
country."  However  this  may  be  and  whether  there  was  one  migration  or 
whether  there  were  successive  migrations,  whether  the  first  migration 
was  in  the  seventh  century  or  several  centuries  before  it,  there  is  enough 
to  show  th'it  the  personal  law  which  they  carried  with  them  is  not  Hindu 
law  as  expounded  by  the  authors  of  the  Mitakshara,  [182]  Smriti 
Chandrika,  ami  Madhavya,  but  the  ancient  Hindu  law  as  it  was  probably 
understood  and  followed  about  the  commencement  of  the  Christian 
era. 

Before  we  pass  on  to  the  other  evidence,  we  may  state  that  the 
modes  of  affiliation  in  use  among  Nambudris,  according  to  the  evidence 
we  have  hitherto  mentioned,  are  in  accordance  with  those  mentioned 
in  two  recent  manuals  written  by  Messrs.  Wigram  and  Ramachandra 
Aiyar,  who  have  been  for  several  years  District  Judge  anl  Subordinate 
Judge  of  Malabar.  Both  refer  to  the  appointment  of  heir  as  an  adoption 
and  as  akin  to  the  kritrima  form  of  adoption  in  force  in  the  Mithila 
country  (see  Wigram  on  Malabar  Law  and  Custom,  Chapter  I.  and 
Ramachandra  Aiyar  on  Malabar  Law  and  Custom,  Chapter  VI).  It  is 
clear  then  that  the  appointment  of  an  heir  is  regarded  as  a  mode  of 
affiliation  and  not  as  a  form  of  alienation,  and,  though  it  is  valid,  it  is 
called  kritrima  adoption  not  in  the  sense  that  it  is  unauthorised  as  on 
the  East  Coast,  but  in  the  sense  that  it  takes  place  without  any  ceremony 
as  in  the  case  of  the  other  two  forms  of  adoption,  namely,  adoption  by 
ten  hands  or  pattukayyal  dattu  and  adouiion  by  chamatha,  that  is,  by 
burning  a  pan  of  sacrad  grass.  Keeping  in  view,  therefore,  the  connection 
between  adoption  and  what  is  loosely  called  aprjointment  of  heir  and 
the  fact  that  it  was  the  ancient  Hindu  1-iw,  which  che  Nambudris 
presumably  carried  witti  them  as  their  personal  law,  we  proceed  to 
consider  the  evidence  recorded  in  Nortli  anl  South  Malabar  at  the  second 
trial. 
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More    than    100    witnesses  were  examined  by  District  Munsifs  in       1887 
Malabar.  AUG.  30. 

At  Calicut,   though  forty  witnesses  were  examined,  nine  alone  gave 
evidence  on  the  point  now  under  consideration.   As  observed  by  the  Judge,      APPEL- 
seven  deposed  that  a  widow  could  adopt  an  heir.     Two  denied  her  power,       LATE 
though  the  first  witness  said   that   if  the  widow  could  adopt,  she  should       CIVIL, 
have  obtained  her  husband's  consent.     He  was   not  asked    whether  he 
referred  to  ceremonial  adoption  or  kritrima  adoption,  and  whether  such  * 
consent  might  not  be  presumed  in  the  absence  of  prohibition.     The  wit-  12     **•  "u 
nesses  do  not  mention   specific  cases  of   appointments  in  support  of  their  * 

evidence.     Several  Nambudri  witnesses  say  that  they  do  not  know  whether 
she  can  adopt. 

As  for  the  six  witnesses  examined  at  Tellicherry,  their  evidence 
[183]  is  stated  by  the  Judgato  be  that  the  widow  must  have  the  consent 
of  her  husband  or  his  near  relatives.  No  explanation  was  given  as  to  this 
at  the  hearing  of  the  appeal,  but  it  see;ns  they  were  not  cros^-examined. 

At  Ernad,  fourteen  witnesses  were  examined,  and  though  the  Judge 
refers  only  to  eight,  our  attention  was  called  to  twelve  witnesses  as  giving 
evidence  on  adoption. 

The  first  witness  is  one  Jata  Vedan  Nambudripad.  His  evidence  is 
that  a  widow  is  at  liberty  to  adopt  or  apooint  an  heir,  and  ho  names  four 
specific  instances  in  which  a  widow  appointed  an  heir  and  directed  him  to 
marry  in  order  to  raise  up  issue  for  the  illam.  He  adds  that  his  own 
maternal  grandfather  and  the  appellant's  paternal  grandfather  were  so 
appointed. 

The  next  witness,  Vasudevan  Nambudri,  states  that  the  widow  is 
competent  to  adopt  an  heir  and  that  it  is  an  ancient  custom.  He  mentions 
the  appointment  of  Alayi  Nambudri  to  Muthudeth  illam  as  an  instance. 
He  adds  also  that  if  a  maidan  alone  survives  in  an  illam,  she  may  be 
married  in  sarvasvadbanam  form  to  raise  up  an  heir  for  it,  and  that  if  there 
are  dayadies  having  ten  or  three  days'  pollution,  their  consent  is  necessary 
to  the  appointment  of  an  heir.  In  cross-examination  he  says  also  that 
he  does  not  fully  know  the  custom  of  Malabar. 

Vamanan  Elayad  is  the  third  witness,  to  whose  evidence  our  atten- 
tion was  called.  According  to  him  also  the  widow  is  competent  to 
appoint  an  heir,  and  if  there  is  an  unmarried  girl  in  the  illam,  she  mav  be 
married  for  that  illam  and  kept  in  it.  He  observes  that  the  widow  is 
empowered  to  appoint  an  heir  because  there  is  no  salvation  unless  there 
is  male  issue  to  perform  funeral  ceremonies.  He  mentions  two  cases  of 
appointment  of  heir,  and  says  that  he  had  personal  knowledge  of  one  of 
them.  In  cross-examination,  he  adds  that  when  there  are  attaiadakkam 
heirs,  no  heir  can  he  appointed  by  a  widow  in  violation  of  their  rights. 

The  fourth  witness  is  one  Kesavan  Nambudri.  He  also  deposes  to 
the  custom,  but  mentions  no  specific  instances. 

The  fifth  witness  is  one  Narayanamangalath  Chingan  Nambudri. 
His  evidence  is  that,  according  to  ancient  custom,  a  widow  of  an  illam 
can  aopoint  an  heir  when  there  are  no  dayadies  having  ten  days'  pollution. 
He  mentions,  however,  no  specific  cases  of  appointment  as  being  within 
his  personal  knowledge. 

The  sixth  witness,  Sankaran  Nambudri,  deposes  to  appointment  [184] 
of  heir  by  a  widow  and  to  causing  him  to  marry  for  the  illam  as  an  ancient 
practice.  He  says  there  are  stanams  and  positions  of  honor  to  be  held  by 
certain  tarwads,  and  that,  as  these  have  existed  from  generation  to 
generation,  the  power  to  keep  up  tarwads  is  vested  in  women. 
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1887  The  seventh  witness  is  one  Keshavan  Somayajipad.     He  says,  if  a 

AUG.  30.     mother  and  daughter  survive  in  an  illam,  issue  used  to  be  raised  for  the 

illam  by  giving  the  daughter  in  sarvasvadhanam  marriage,  and  similarly,  if 

APPEL-     if  there  be  no  maiden,  the  widow  has  power  to  raise  up  issue  by  appointing 

LATE       a  person  as  heir  for  the  illam.     He  mentions  two    cases  of  appointments 

OlVIL.      and  adds  that  in  one  of  them  his  uncle  was  appointed  heir  and  authorized 

to  marry  for  Manthatpurath    illam  and  that  he  married  for  that  illam 

11  M.  157=  in  I860.     In  cross-examination,  he  says  that  a  widow  cannot  adopt  with- 

12  Ind.  JUP.  out  the   consent  of   the    husband,  but    she    has  power  to    constitute  a 

184.  person  as  heir.  The  witness  is  referring  here  probably  to  ceremonial 
adoption,  for  we  have  already  shown  that  kritrima  adoption  and  the 
appointment  of  an  heir  are,  as  explained  by  the  Cochin  witness,  substantially 
the  same. 

The  eighth  witness  is  one  Narayanan  Nambudri.  He  also  states 
that  a  widow  is  competent  to  constitute  another  person  as  heir  to  her 
illam  and  make  him  marry  for  that  illam  and  perpetuate  the  lineage.  He 
mentions  the  appointment  of  Kiyakkedoth  Nambudri  as  heir  to  Mantbat- 
purath  illam  as  an  instance  in  his  village  and  as  within  his  personal 
knowledge.  In  cross-examination  he  says  that  the  widow  has  no  power 
to  appoint  an  heir  without  the  consent  of  dayadies  having  ten  and  three 
days'  pollution,  if  any. 

The  ninth  witness  is  one  Narayanan  Mussad  and  owns  land  yielding 
50,000  paras  of  paddy.  He  says  if  there  are  males  and  no  attaladakkam 
heirs,  the  widow  is  entitled  to  adopt  for  the  perpetuation  of  the  lineage, 
though  without  the  consent  of  her  husband.  He  adds  that  it  is  customary 
to  do  so,  that  he  cannot  mention  the  principle  from  which  the  custom  has 
originated,  that  among  Nambudris  the  eldest  brother  alone  marries,  and 
that,  in  order  that  illams  may  not  become  extinct  from  this  cause,  widows 
have  this  power.  In  cross-examination  be  states  that  constituting  an 
heir  and  adoption  are  the  same.  When  he  was  pressed  to  name  instances, 
he  named  three  as  having  occurred  within  a  period  of  thirty  years,  adding 
that  he  had  personal  knowledge  of  one,  viz.,  the  appointment  of  Mayer- 
kare  Mussad  as  the  heir  of  Chombatte  illam. 

[185]  The  tenth  witness  is  a  Nambi.  He  gives  similar  evidence  and 
names  the  appointment  of  Meleteth  Nambudri  as  heir  by  a  widow  in 
Mannil  illam  in  Panniyur  desham. 

The  eleventh  witness,  Subramanian  Nambudripad,  and  the  twelfth 
witness,  Narayanan  Nambudripad,  give  similar  evidence,  and  they  men- 
tion specific  cases  of  appointment.  They  say  that  this  power  is  vested  in 
Nambudris,  lest  their  illams  in  which  the  eldest  alone  marries  may  become 
extinct.  The  former  named  two  instances,  of  which  he  had  personal 
knowledge  of  one.  They  say  that  they  have  seen  no  instance  in  which  a 
widow  has  made  an  adoption  without  the  consent  of  her  husband. 

All  the  twelve  witnesses  agree  that  a  widow  can  appoint  an  heir  to 
perpetuate  the  illam  in  the  absence  of  dayadies  or  reversionary  heirs. 
Most  of  them  mention  specific  cases  of  appointments  made  by  widows. 
In  accounting  for  the  custom,  some  refer  to  the  spiritual  benefit  accruing 
from  the  existence  of  a  male  heir,  some  to  the  practice  prevailing  in 
Malabar  according  to  which  the  eldest  brother  alone  marries,  and  some  to 
the  fact  that  ancient  stanams  and  offices  are  held  by  several  illams  which 
it  is  necessary  to  perpetuate. 

The  Angadipuram  District  Munsif  examined  two  witnesses,  and  ifc 
appears  that  they  said  that  a  widow  can  only  adopt  with  her  husband's 
sanction.  No  special  explanation  is  offered  as  to  this  evidence  in  appeal. 
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The  Chowghat  District  Munsif  examined  two  witnesses.  Both  of  them        1887 
state  that  a  widow  could  make  an  adoption  for  the  illam.  The  first  witness     AUG.  30. 
added  that  the  absence  of  any  objection  on  the   part  of  her  husband    was 
sufficient  and  that  his  express  consent    was   not   necessary.     The  second     APPEL- 
witness  stated    that  it   used  to  be  said   that  the   husband's   consent    was       LATE 
necessary  ;   but  that  he  had  seen  adoptions  made  by  widows,  but  that  he      CIVIL 
did  not  know  whether  it  was  with  or  without  such  consent. 

There  were    three   witnesses   examined    by    the    Betutnad    District  137  = 

Munsif.     The  first  alone  gave  evidence  about  adoption,  and  he  deposed  that  "  "ul>' 

a  widow  is  competent  to  adopt  an  heir  without  her  husband's  consent.  ***• 

Two  witnesses  were  examined  by  the  Nedunganad  District  Munsif. 
They  both  state  that  a  widow  can  adopt  without  her  husband's  consent. 

[186]  One  witness  was  examined  by  the  District  Munsif  of  Kutnad. 
He  gives  similar  evidence  and  cites  Dafcta  Chan  Irika  as  an  authority. 

Eight  witnesses  were  examined  by  the  District  Munsif  of  Pynad  and 
seven  say  that  a  widow  can  adopt.  As  to  the  necessity  for  the  husband's 
sanction,  the  first  witness  states  that  a  widow  can  adopt  if  there  is  no 
prohibition  from  the  husband  and  refers  to  Yajnavalkya's  text,  cited  in 
Datta  Chandrika.  The  second  witness,  Purushothaman  Nambudri,  says 
that  the  husband's  consent  is  not  necessary,  and  mentions  a  case  in  which 
a  widow  adopted  without  such  consent.  The  third  witness,  Damodaran 
Nambudri,  states  that  if  there  be  no  attaladakkam  heirs  or  dayadies,  a  widow 
can  make  aa  adoption  for  purposes  of  issue  for  her  illam  without  any  one's 
consent.  Another  witness,  Govindan  Nambudri,  says  that  a  widow  cannot 
make  an  adoption  without  her  husband's  consent ;  but,  in  the  absence  of 
such  consent  or  of  a  maiden  in  the  family,  who  can  be  given  in  sarvasva- 
dhanam  marriage,  the  illam  properties  may  be  given  to  a  Nambudri  on 
condition  of  her  being  protected  and  her  funeral  obsequies  being 
performed.  Another  witness,  named  Bramhananda  Bhutasami,  says  that 
he  is  not  much  conversant  with  the  law  of  adoption,  that  a  widow  cannot 
perform  dattahomam,  and  that  the  husband's  sanction  is  necessary. 
Two  more  witnesses  were  also  examined,  and  one  of  them,  Krishnan 
Nambudri,  states  that  she  can  make  the  adoption  without  the  husband's 
consent  and  that  he  has  heard  so.  And  the  other,  Narayanan  Nambudri, 
considers  husband's  sanction  is  necessary,  and  that  the  sanction,  if  any, 
given  by  his  kinsmen  is  not  sufficient.  The  result  is  that,  out  of  eight 
witnesses,  seven  say  that  she  can  adopt,  though  one  denies  her  power,  and 
that  the  majority  say  that  the  husband's  sanction  is  not  necessary,  those 
well  read  in  the  shastras  accounting  for  it ;  whilst  those  who  say  that  such 
consent  is  necessary  refer  to  no  instance  in  which  the  adoption  was  set 
aside  for  want  cf  the  sanction. 

Thirteen  witnesses  were  examined  by  the  District  Munsif  at  Bada- 
gara,  and,  though  four  of  them  only  are  Nambudris,  there  are  several  vakils, 
among  others,  who  have  practised  in  that  Court  for  more  than  fifteen  years. 
Ten  of  them  say  that  a  widow  can  adopt  either  with  or  without  the  sanc- 
tion of  her  husband,  and  three  state  that  such  sanction  is  necessary,  but 
several  of  the  former  mention  specific  instances  in  which  widows  constitut- 
ed others  as  [187]  heirs  in  view  to  perpetuate  their  illams.  It  appears 
that  the  witnesses  were  not  cross-examined,  though  there  was  an  oppor- 
tunity for  doing  so. 

Two  witnesses  were  examined  at  Cannanore  and  they  say  that  a 
widow  can  only  adopt  with  the  sanction  of  the  husband.  The  first  witness 
refers  to  the  text  of  Yajoavalkya,  which  states  that  a  woman  is  never 

129 
M  IV— 17 


11  Mad.  188  INDIAN   DECISIONS,   NEW   SERIES  [Yol. 

1887       independent,  and  that  she  is  protected  by  her  father  in  her  youth,  by  her 
Auo.  80.     husband  during  womanhood,  and  by  her  son  in  old  age. 

Four  witnesses  were  examined  at  Nadapuram,  and  two  of  them,  who 
APPEL-     alone  give   evidence  in  regard  to  adoption,  say  that  a  widow   can  adopt. 
LATE       Specific  instances  are  mentioned  in  their  evidence. 

CIVIL.  Seven  witnesses  were  examined  at    Kavai.     The    first,  third,   fourth, 

and  seventh  state  that  a  widow   can  adopt,    though  the   second  and  sixth 

11  M.  157=  appear  to  have  denied  her  power  to  adopt. 

12  Ind.  Jur.          The  evidence  recorded  by  tbeDistrict  Munsifs  in  South  Canara  is  con- 
13*.         sidered   by   the  Judge  to   be  of  no  importance,  and  our   attention  is  not 

drawn  in  appeal  to  any  portion  of  it. 

The  foregoing  is  the  evidence  recorded  at  the  second  trial.  It  appears 
to  us  that  the  large  majority  of  witnesses  examined  at  various  stations 
in  North  and  South  Malabar  support  the  case  that  a  widow  can  adopt  in 
view  to  perpetuate  her  illam.  Though  at  Tellicherry  and  in  a  few  stations 
some  witnesses  deny  her  power,  their  evidence  furnishes  no  satisfactory 
answer  to  a  number  of  specific  instances  mentioned  by  the  others,  and 
the  evidence  of  the  large  majority  is  in  accord  with  the  evidence  taken  in 
Cochin,  in  Travancore,  and  at  the  original  trial.  Having  regard  to  the 
fact  that  the  witnesses  belong  to  various  places,  we  see  no  reason  to 
hesitate  to  accept  their  evidence  as  bona  fide. 

The  points  about  which  there  is  conflict  are  two,  namely,  whether 
her  husband's  sanction  is  necessary  and  whether  she  can  adopt  when 
there  are  attaladakkam  or  reversionary  heirs.  As  to  the  first  we  have  al- 
ready remarked  that  the  true  Hindu  theory  is  that  no  widow  can  adopt 
except  for  her  husband,  and  that,  on  the  East  Coast,  his  express  authority 
or  that  of  his  kinsmen  is  held  to  be  necessary,  whilst  in  Western  India  it  is 
presumed  in  the  absence  of  an  express  prohibition.  We  have  also  shown 
that  there  is  a  text  of  Yajnavalkya,  which  bears  out  this  theory,  and 
[188]  that  the  very  same  interpretation  is  placed  upon  it  by  the  author 
of  Datta  Chandrika  in  regard  to  a  widow's  power  to  give  in  adoption. 
The  allusion  to  this  special  text  by  several  of  the  witnesses  learned  in 
the  shastras  appears  to  us  to  show  that  the  practice  has  a  legal  origin. 
On  a  point  like  this  it  is  by  no  means  a  matter  for  surprise  that  there  is 
a  conflict  between  those  who  are  well  read  and  those  who  are  not.  As 
to  the  text  of  Yajnavalkya  on  the  subject  of  want  of  independence  in 
woman  generally,  it  must  be  taken  together  with  the  special  text,  which 
declares  her  independence  in  respect  of  adoption  on  the  ground  that  it  is 
a  religious  and  meritorious  act.  In  dealing  with  this  part  of  the  case, 
the  Judge  takes  the  Hindu  law  as  now  administered  in  this  Court  as  the 
law  that  applied  to  Nambudris  when  they  migrated  to  Malabar  and  treats 
the  practice  spoken  to  as  an  innovation;  but  before  doing  so  it  is  necessary 
to  see  whether  the  practice  is  one  which  is  inconsistent  either  with  ancient 
Hindu  law  or  with  a  different  interpretation  of  a  text  received  as  law,  and 
whether  there  is  ground  for  the  presumption  that  the  practice  is  the 
outcome  of  the  Hindu  law  or  interpretation  which  prevailed  when  Nam- 
budris settled  in  Malabar,  especially  when  several  experts  refer  the 
practice  to  Hindu  law  and  to  a  special  interpretation.  The  Judge  had 
not  before  him  the  evidence  taken  at  Cochin  and  Trivandrum,  which,  as 
coming  from  disinterested  persons  residing  in  foreign  territory,  where  the 
law  of  escheat  as  administered  in  British  Courts  is  not  in  force,  has  a 
special  probative  value. 

As  to  the  second  point,  namely,  whether  a  widow  can  adopt  when 
there  are  attaladakkam  heirs,  it  is  not  necessary  to  determine  it  for  the 
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purposes  of  this  appeal.     It   is  not  suggested  that  there   are  attaladakkam        1887 
heirs  in  this  case.  The  bulk  of  the  evidence  is  in  favor  of  her  power,  though,     AUG.  30. 

as  observed  by  Mr.  Wigram  in  his  manual,  the  selection   is  usually  made        

from  them.     It  may  be   an   open   question    whether   a    stranger   can    be     APPEL- 

adopted,  but  it  is  not  necessary  to  decide  it  for  the  purposes  of  this  appeal, 

and  we  do  intend  to  decide  that  a  widow  is  entitled   to  adopt  a   stranger 

in  supersession  of  her  husband's  divided  kinsmen  or  attaladakkam    heirs.      CIVIL. 

In  our  judgment,  there  is  sufficient  evidence   to  the  effect   that   a  widow 

can  adopt  or  appoint    an  heir   in  order  to  perpetuate  her  illam   in   the  **  "  137 

absence  of  dayadies  with  ten  or  three  days'  pollution.  12  'nd-  ^u 

[189]  There  is  one  other  point,  in  respect  of  which  there  is  a  conflict  *^4. 
in  the  evidence.  The  EJrnad  and  several  Pynad  witnesses  state  that  when 
an  heir  is  appointed  there  must  be  a  direction  that  he  should  marry  for 
tbe  illam.  There  was  also  some  oral  evidence  to  that  effect  at  the  original 
trial;  but  in  the  case  before  us  the  appellant  was  directed  to  marry  for 
the  Tamarasseri  illam  in  order  to  raise  up  heir  for  it.  The  evidence 
appears  to  be  reasonable,  when  regard  is  had  to  the  fact  that  the  heir  is 
appointed  to  continue  tbe  illam  and  not  to  absorb  it  into  the  illam  in 
which  tbe  person  appointed  is  born  ;  but  the  Cochin,  Travancore,  and 
other  evidence  does  not  show  that  this  direction  is  indispensable.  There 
is  this  reason  in  support  of  it,  namely,  that  the  affiliation  of  a  son  is 
complete  when  he  is  appointed  by  reason  of  the  mutual  agreement 
implied  by  kritrima  adoption  and  that  any  further  direction  is  not  a  pre- 
requisite, though  it  may  be  a  matter  of  preference. 

Document  A  appoints  the  appellant  as  heir  and  directs  him  to  raise 
up  heir  for  tbe  Tamarasseri  illam.  There  is  reliable  evidence  showing 
that  in  the  case  of  sarvasvadhanam  marriage,  the  son-in-law  may  be 
appointed  heir  to  the  illam  by  a  special  provision  to  that  effect.  It  may 
well  be  that  the  power  to  appoint  an  heir  is  equivalent  to  kritrima  adop- 
tion, and  that  the  direction  to  marry  specially  for  the  illam  is  a  graft 
upon  it  designed  on  the  analogy  of  sarvasvadhanam  to  secure  the  issue  of 
such  marriage,  if  any,  as  a  class  of  heirs  exclusively  entitled  to  the  illam, 
and  thereby  to  prevent  its  ultimate  absorption  into  the  illam  to  which 
the  person  who  is  appointed  heir  belongs.  That  it  is  usual  to  direct  that 
a  special  marriage  be  contracted  in  order  to  raise  up  heir  for  an  illam  is 
also  shown  by  the  decision  of  the  Sadr  CpurD  in  1855.  That  its  peculi- 
arity as  a  mode  of  perpetuating  the  illam  is  some  guaran'ee  foi  its  being 
regarded  bona  fide  as  a  special  mode  of  affiliation. 

In  the  case  before  us,  the  appellant  was  appointed  heir  and  he  was 
also  directed  to  contract  a  special  marriage  for  the  illam  which  he  has 
done.  His  position  and  that  of  the  future  issue  of  the  special  marriage, 
if  any,  are  same  as  that  of  a  son  adopted  on  this  coast  by  a  Hindu  widow 
with  the  sanction  of  her  husband  and  his  issue,  if  any,  and  on  this  ground 
the  property  in  suit  cannot  be  treated  as  heirless  property  which  the 
crown  may  claim  by  right  of  escheat. 

As  to  the  objection  that  there  can  be  no  such  right  in  regard  [190] 
to  jenm  lands  of  Malabar,  or  the  property  of  Nambudri  Bran  mans  even 
in  the  absence  of  legal  heirs,  it  is  on  its  face  frivolo.us. 

But  for  the  other  reasons  mentioned  above  we  are  of  opinion  that  the 
appeal  must  be  allowed  aud  the  suit  dismissed  with  costs  throughout. 

We  order  accordingly. 
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APPELLATE  CIVIL. 
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Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


SHRAJUDIN  AND  OTHERS   (Appellants),  Petitioners  v.  KRISHNA  AND 
ANOTHER  (Respondents),  Respondents*      [lObh  August,  1887.] 

Civil  Procedure  Code,  Section  549—  No  extension  of  period  for  finding  security  for  costs 
of  appeal  after  default. 

Section  549  of  the  Code  of  Civil  Procedure  being  imperative,  the  time  cannot  be 
extended  after  the  expiry  of  the  period  fixed  in  the  order  directing  the  appellant 
to  find  security  for  the  costs  of  an  appeal. 

Haidri  Bai  v.  East  Indian  Railway  Company,  I  L.R.,  1  All.,  687,  followed. 
[N.F.,  16  B.  263  (266) ;  R.,  21  B.  576  (579).] 

APPLICATION  by  the  appellants  in  appeal  No.  101  of  1886  on  the  file 
of  the  High  Court  for  an  extension  of  the  time  fixed  by  an  order  of  the 
Court  within  which  they  were  bound  to  give  security  for  costs. 

The  appellants  alleged  that  they  had  been  ordered  to  find  security  by 
the  12bh  July  1887  /or  the  costs  of  the  appeal:  that  on  2nd  July  they 
lodged  security  in  the  lower  court  and  the  Judge  passed  an  order  stating 
that  the  security  was  insufficient :  that  they,  believing  the  security  was 
sufficient,  were  not  prepared  to  furnish  fresh  security  on  the  same  day 
and  that  the  Judge  refused  to  allow  them  to  furnish  security  after  the 
12th. 

Srinivasa  Ran,  for  petitioners. 

Anantan  Nayar,  for  respondents. 

The  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  delivered  the 
following 

JUDGMENT. 

[191]  The  Subordinate  Judge's  Court  reopened  on  the  21st  June  last 
and  the  appellants  tendered  security  on  the  2nd  July.  The  application 
for  its  acceptance  was  posted  to  the  12th  July,  when  the  appellants  did 
not  appear  either  in  person  or  by  pleader.  The  Subordinate  Judge  was 
not  satisfied  with  the  security  tendered  and  rejected  it.  It  is  alleged  that  a 
representation  was  made  that  sufficient  security  would  be  given,  but  it  is 
not  stated  when  and  by  whom.  We  are  not  satisfied  that  the  petitioners 
did  what  they  were  hound  to  do,  viz.,  to  attend  the  court  on  the  day  on 
which  the  sufficiency  of  the  security  was  inquired  into  either  in  person  or 
by  pleader.  Nor  did  they  tender  other  security  at  once.  We  have  no  power 
to  extend  the  time  granted  after  the  expiration  of  the  period  mentioned  in 
the  original  order.  Section  549  is  imperative.  See  Haidri  Bai  v.  East 
Indian  Railway  Company  (1). 

We  dismiss  this  petition  with  costs. 


Civil  Miscellaneous  Petition  No.  411  of  1887. 
(1)  1  A.  687. 
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11  H.  191. 

APPELLATE  CIVIL. 
Before  Mr,  Justice  Kernan  and  Mr.  Justice  Parker. 


MADHAVAN  (Plaintiff],  Appellant  v.   KESHAVAN  AND  OTHERS 
(Defendants],  Respondents*    [30th  August  and  30th  September,  1887.] 

Civil  Procedure  Code,  Section  13,  expl.  V, 

Where  the  uraima  right  over  a  certain  devasam  was  vested  in  five  trustees 
representing  different  illams,  and  a  suit  was  brought  by  one  of  the  trustees  to 
recover  certain  property  alleged  to  have  been  illegally  alienated  by  three  other 
trustees  to  a  stranger  and  dismissed  : 

fleZd.that  the  decree  in  such  suit  was  a  bar  to  a  second  suit  brought  for  the  Fame 
purpose  by  the  fifth  trustee,  who  had  not  been  a  .party  to  the  former  suit,  on  the 
ground  that  he  must  be  deemed  to  claim  under  the  plaintiffs  in  the  former  suit 
within  the  meaning  of  Section  13,  expl.  v  of  the  Code  of  Civil  Procedure. 

[D.,  '28  M.  457  (465,  (F.B.)  =  14  M.L.J.  404.] 

APPEAL  from  the  decree  of  W.  P.  Austin,  District  Judge  of  North 
Malabar,  confirming  the  decree  of  D.  D'Cruz,  District  Munsif  of  Chava- 
cherry,  in  suit  No.  199  of  1883. 

The  plaintiff,  one  of  five  uralars  or  trustees  of  a  devasam,  sued 
[192]  to  recover  certain  land  which  had  been  alienated  by  the  other  four 
uralars,  defendants  Nos.  1  to  4,  to  defendant  No.  5. 

Defendant  No.  5  pleaded,  inter  alia,  that  the  suit  was  barred  by 
Section  13  of  the  Code  of  Civil  Procedure,  inasmuch  as  a  former  suit,  to 
which  plaintiff  was  no  party,  brought  against  him  for  the  same  purpose  by 
another  of  the  trustees,  had  been  dismissed. 

The  lower  courts  held  that  the  present  suit  was  barred. 

Plaintiff  appealed. 

Sankaran  Nayar,  for  appellant. 

Srinivasa  Rau,  for  respondents. 

The  Court  (KERNAN  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

It  appears  to  us  that  the  uraima  right  over  the  devasam  was  a 
private  right  vested  iu  certain  illams,  one  uralar  representing  each  illam. 
All  of  the  illams  except  that  of  plaintiff  were  represented  in  the  litigation 
with  defendant  No.  5  in  1881  (suit  No.  337  of  1881  on  the  file  of  the 
Chavacherry  District  Munsif's  Court).  At  that  time  plaintiff's  adoption 
was  not  recognized  by  the  other  uralars,  but  be  succeeded  in  establishing 
it  in  December,  1882.  The  uralars  are  trustees  and  have  no  personal 
pecuniary  interest  in  the  devasam  or  its  properties. 

There  are  no  grounds  for  supposing  that  the  litigation  of  the  uralars 
with  fifth  defendant  was  not  bona  fide,  and  therefore  we  think  that  the 
matter  is  res  judicata  under  Section  13,  cl.  5,  of  the  Civil  Procedure  Code. 

It  might  of  course  be  open  to  plaintiff  to  sue  to  set  aside  the  decree 
on  the  ground  of  fraud  and  collusion,  bub  that  is  not  the  cause  of  action 
put  forward  in  the  present  plaint,  and  from  the  attitude  of  his  co-uralars 
in  this  suit  it  might  be  gathered  that  they  were  now  in  the  same  interest 
with  the  plaintiff  and  making  another  attempt  to  upset  a  decree  given 
against  the  devasam  in  previous  litigation. 

*  Second  Appeal  No.  710  of  1886. 
133 


1887 

SEP.  30. 

APPEL- 
LATE 
CIVIL. 

11  M. 191. 


11  Mad.  193 


INDIAN   DECISIONS,   NEW  SERIES 


[Yol. 


1887 

SEP.  30. 

APPEL- 
LATE 
CIVIL. 

11  M.  191. 


K.  P.  Kanna  Pisharody  v.  V.  M.  Narayanan  Somayajipad  (l)  does 
not  apply.  In  that  case  there  were  several  oo-owners  of  a  sabha  ;  only 
some  of  them  sue'i  in  respect  of  the  property,  and  the  rest  of  the  co- 
owners,  who  were  living,  were  not  oarties  to  the  suit.  Objection  was 
taken  on  that  ground  and  the  objection  wa=i  allowed.  No  objection  was 
made  in  suit  No.  337  of  1881  by  reason  that  plaintiff's  illam  was  not 
represented  in  the  suit.  We  have  no  [193]  doubt,  however,  that  plain- 
tiff's illam  was  sufficiently  represented  by  the  uralars  of  the  other 
illams,  who  had  a  common  interest  with  plaintiff's  illam. 

The  second  appeal,  therefore,  fails  and  must  be  dismissed  with  costs. 


11  M.  193. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


MADAYYA  (Plaintiff)  -n.  YENKATA  (Defendant)*     [15th  July,  1887.] 

Civil  Procedure  Code,  Section  266 — Attachment— Standing  crops —Immovable  property. 

Standing  crops  are,  for  the  purposes  of  the  Code  of  Civil  Procedure,  immovable 
property. 

[P.,  15  A.  394  (395)  =  13  A.W.N.  145;  1  N.L.R.  121  (124);  Appr..  14  A.  30  (34)  = 
11  A.WN.  417;  R.,  22  0.877(888);  7  C.L  J.  152:  16  C.W  N.  540  (547)  = 
14  C.L.J.  515  =  11  Ind.Cas.  729  ;  11  C.P.L.R.  89  (90).] 

CASE  stated  by  T.  Sami  Rau,  District  Munsif  of  Kurnool,  under 
Section  617  of  the  Code  of  Civil  Procedure  as  follows  : — 

"  In  Small  Cause  Suit  No.  120  of  1886,  the  plaintiff  applied  for  execu- 
tion of  the  decree  and  asked  standing  crops  to  be  attached.  I  objected 
to  order  their  attachment,  paying  that  they  must  be  regarded  as  immove- 
able  property.  The  plaintiff's  pleader  urged  that  they  were  moveable 
property,  that  they  had  always  been  sold  as  such,  and  that  this  had  been 
the  practice  of  this  Court.  There  is  no  ruling  of  the  Madras  High  Court 
either  way,  and  there  are  conflicting  decisions  of  the  other  High  Courts. 
I  have  the  honor,  under  Section  617  of  the  Co'le  of  Civil  Procedure,  to 
submit  for  decision  the  question  whether  standing  crops  are  moveable 
or  immovable  property  for  the  purposes  of  the  Code  of  Civil  Procedure." 

"  As  standing  crops  adhere  to  the  land,  fchey  must,  under  tho  General 
Clauses  Act,  bs  considered  as  immoveahle  property.  In  the  same  way, 
fruits  upon  growing  trees  must  be  considered  as  immoveahle  property  as  they 
form  part  of  the  trees  which  are  attached  to  the  land,  and  they  become 
moveable  property  only  when  they  are  picked  from  the  trees,  but  the  Allaha- 
bad High  Court  have  held,  in  Nasir  Khan,  in  re  (2),  that  fruits  adhering  to 
trees  are  moveable  property.  Under  this  ruling  ears  of  corn  adhering  to 
standing  stalks  [194]can  be  considered  as  moveable  property.  The  Regis- 
tration Act  expressly  declares  that  growing  crops  are  moveable  property;  but 
this  is  for  tho  purposes  of  registration  only.  Ifc  has  been  held  in  Pandah 
Gazi  v.  Jennuddi  (3)  that  they  are  immoveable  property  for  the  purposes  of 
the  Limitation  Act,  and  again  they  have  been  held  in  Sadu  v.  Sanibhit  (4), 
to-  be  immove\ble  propertv  for  the  purposes  of  the  Civil  Procedure  Code  also. 
It  is  argued  for  the  plaintiff  that,  if  crops  be  regarded  as  immoveable  pro- 
perty, there  will  be  a  great  deal  of  loss  to  parties  in  regard  to  their  attach- 
ment. The  following  circumstances  have  been  urged.  Under  the  rules  for 


*  Referred  Case  No.  5  of  1887. 
3  M.  234.  (2)   3  A.  168.  (3)  4  C.  665. 
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the  attachment  and  sale  of  immoveable  property  prescribed  by  the  Civil 
Procedure  Code  and  by  the  High  Court,  a  long  time  elapses  between  the 
date  of  attachment  and  the  date  of  sale,  and  the  period  is  generally  three 
months.  Certainly,  the  crops  cannot  remain  on  the  ground  so  long  a  time 
without  being  spoiled.  Agricultural  operations  must  be  carried  on  to  make 
them  grow  properly,  such  as  weeding,  &c.  They  must  be  protected  from 
being  browsed  by  cattle  and  from  being  trodden  upon  by  cattle  and  men. 
When  they  are  in  ear,  men  must  be  employed  to  watch  them  and  to  prevent 
them  from  being  removed  by  thieves,  or  eaten  by  birds,  &c.  In  the  case  of 
wet  crops  they  must  be  watered,  and  a  great  deal  of  work  must  be  done. 
There  is  no  provision  in  the  Code  of  Civil  Procedure  or  in  the  High  Court 
Kules  to  get  this  work  done,  and  even  if  there  is  a  provision,  it  is  almost 
impossible  to  get  it  done  satisfactorily  and  without  causing  loss.  Sometimes 
a  crop  is  asked  to  be  attached  when  it  is  a  month  old.  In  that  case, 
it  has  to  be  taken  care  of  till  it  is  brought  to  sale,  which  will  be 
under  the  rules  about  three  months  after.  An  enormous  cost  will  entail 
upon  parties  to  protect  the  crops  for  so  long  a  time.  Sometimes 
attachment  is  asked  for  when  the  crop  is  in  ear  and  is  fit  to  be  reaped  in 
a  week  or  fortnight.  If  crops  are  attached  as  immoveable  property,  they 
must  be  kept  on  the  ground  until  they  are  brought  to  sale  and  will  be 
spoiled  if  they  are  retained  so  long.  The  judgment-debtor  cannot  be  allowed 
to  interfere  with  the  crops,  for,  if  he  does  so,  he  will  neglect  to  take  care  of 
them,  and  they  will  be  spoiled.  Moreover,  the  moment  the  attachment 
is  made,  he  will  cease  to  look  after  the  crops,  thinking  they  will  be  sold. 
Whereas,  if  they  are  sold  at  once,  they  will  fetch  a  good  price.  It  is 
[195]  impossible  for  a  Court  amin  or  peon  to  watch  the  crops  and  to  take 
the  same  care  of  them  as  if  the  owner  would  take.  If  they  are  attached 
as  immoveable  property,  they  cannot  be  brought  to  sale  immediately  under 
Section  269  of  the  Code  of  Civil  Procedure,  as  that  section  applies  to 
moveable  property  only.  If  growing  crops  be  treated  as  immoveable  pro- 
perty, the  provision  in  the  Code  of  Civil  Procedure  must  be  altered  so  as 
to  confer  some  power  on  the  Courts  as  in  the  cases  mentioned  in  Section 
269  of  the  Code  of  Civil  Procedure.  It  is  argued  that,  in  consideration  of 
these  difficulties,  the  legislature  could  never  have  intended  to  class  grow- 
ing crops  as  immoveable  property  for  the  purposes  of  the  Code  of  Civil 
Procedure.  I  may  mention  other  facts  in  connection  with  this  matter. 
The  town  of  Kurnool  is  situated  on  the  banks  of  the  river  Toongabadra, 
and  water  melons,  called  kurbuch,  are  extensively  grown  in  the  bed  of 
the  river  in  the  hot  weather.  I  have  received  applications  for  the  exe- 
cution of  decrees  in  which  the  water-melon  crops  have  been  asked  to  be 
attached  and  sold  at  once.  They  cannot  be  left  unsold  for  more  than 
two  or  three  days  after  attachment,  for  either  they  will  be  spoiled  or 
stolen.  In  one  case  there  was  objection  to  the  attachment  of  cholum  crop, 
and  about  three  weeks'  time  was  required  to  inquire  into  and  decide  the 
objection.  There  was  difficulty  in  watching  the  crops  for  such  a  long 
time. 

"  A.  Subba  Eau,  first-grade  pleader,  argued  as  amicus  curia  whether 
Section  503  of  the  Code  of  Civil  Procedure  applied  to  the  attachment  of 
crops.  I  ruled  that,  under  that  section,  I  had  to  submit  nomination  of 
receiver  to  the  District  Court  for  sanction  in  each  suit,  and  that  it  would 
tend  to  delay  and  to  cause  loss  to  parties.  I  do  not  think  it  advisable  to 
apply  Section  503  to  cases  of  attachment  of  crops  in  execution  of  decrees. 
My  opinion  is  that,  under  the  definition  of  immovable  property  given  in  the 
General  Clauses  Act,  growing  crops  must  be  held  as  immovable  property. 
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At  the  same  time,  I  beg  to  suggest  the  advisability  of  altering  the  provisions 
of  the  Code  of  Civil  Procedure  relating  to  attachment  and  sale  of  standing 
crops  if  they  are  to  be  treated  as  immoveable  property." 

Counsel  did  not  appear. 

The  Court  (MuTTUSAMi  AYYAB  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

On  referring  to  the  cases  cited  by  the  District  Munsif,  we  do  not  find 
that  there  is  any  conflict.  The  case  of  [196J  Nasir  Khan  v.  Karamat 
Khan  (1)  referred  to  by  a  Full  Bench  of  that  Court  in  Umed  Ram  v.  Daulat 
Bam  (2)  was  apparently  distinguished,  on  tne  ground  that  it  was  not  held 
in  the  former  case  that  the  trees  themselves  but  that  the  fruit  of  the  trees 
(for  the  wrongful  taking  and  removal  of  which  compensation  was  claimed) 
constituted  movable  property. 

There  is  a  direct  decision  in  Sadu  v.  Sambhu  (3)  that  the  words 
"  immoveable  property,"  as  used  in  the  Code  of  Civil  Procedure,  include 
standing  crops. 

We  agree  in  that  conclusion  and  consider  that  it  may  be  supported 
upon  the  principle  indicated  in  the  Full  Bench  case  of  the  Allahabad 
Court  above  cited,  viz.,  that,  in  the  absence  of  any  specific  definition  of 
immoveable  property  in  the  Code  of  Civil  Procedure,  regard  is  properly 
had  to  the  General  Clauses  Act,  in  which  growing  crops  come  within  the 
definition  of  immoveable  property.  To  the  question  stated  by  the 
District  Munsif,  our  answer  is  that  standing  crops  are,  for  the  purposes  of 
the  Code  of  Civil  Procedure,  immoveable  property. 


11  M.  196. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Muttusami  Ayyar. 


SUBBARAYADU  (Plaintiff),  Appellant  v.  GANGARAJU  (Defendant 
No.  2),  Respondent*      [18th  July,  1887.J 

Regulation  XXIX  of  1802,  Section  1—Karnam  in  zamindari  Village — Title  to  Office. 

The  holder  of  a  karnam's  office  in  a  zamindari  village  being  incapacitated, 
resigned  the  office  in  1863,  leaving  a  minor  son,  the  plaintiff.  The  brother  of  the 
late  holder  was  then  appointed  to  the  office,  and  held  it  till  1877,  when  he  died. 
Plaintiff  was  then  nominated  by  the  zamindar.  but  did  not  enter  on  the  office. 
In  1879  the  ziniindar  being  dead,  defendant  No.  2  was  appointed  by  the  zamin- 
dar's  widow  and  entered  on  the  office  : 

Held,  that  under  Regulation  XXIX  of  18Q2,  Section  7,  defendant  No.  2  being 
the  heir  of  the  last  holder  was  the  lawful  holder  of  the  office. 

APPEAL  from  the  decree  of  T.  Ramasami  Ayyangar,  Subordinate 
[197]  Judge  of  Cocanada,  reversing  the  decree  of  A.  F.  Elliot,  District 
Munsif  of  Cocanada,  in  Suit  No.  324  of  1884. 

Suit  to  recover  the  office  of  karnam  in  a  zamindari  village. 

The  facts  appear  from  the  judgment  of  the  Court  (COLLINS,  C.  J.,  and 
MDTTUSAMI  AYYAR,  J.). 


(1)  3  A.  168. 


Second  Appeal  No.  662  of  1886. 
(2)  5  A.  564. 
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Mr.  Norton,  for  appellant.  1887 

Ramasami  Mudaliar,  for  respondent.  JULY  18. 

JUDGMENT.  APPEL- 

The  plaintiff's  father  resigned  the  office  of  karnam  in  1863,  being  LATE 
incapacitated,  the  plaintiff  then  being  a  minor.  The  plaintiff's  uncle  was  CIVIL, 
then  lawfully  appointed  and  continued  to  hold  the  office  until  1877, 
when  he  died.  The  plaintiff  was  nominated  by  the  zemindar,  the 
husband  of  defendant  No.  1  in  1877,  but  never  took  upon  himself  the 
duties  of  the  office.  The  zemindar  died  in  1877.  Defendant  No  2,  the  son 
and  heir  of  the  late  karnam,  was  aDDointed  in  1879,  and  defendant  No.  1 
has  held  the  office  since  that  year.  It  seems  clear  that  under  Eegulation 
XXIX  of  1802,  Section  7,  the  heir  of  the  preceding  karnam  must  be  chosen. 
Defendant  No.  2  was  the  heir  of  the  late  karnam  and  is  the  lawful  holder 
of  the  office. 

The  second  appeal  must  be  dismissed  with  costs. 


11  M.  197. 
APPELLATE  CIVIL. 

Before  Sit  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Brandt. 


NAGAMMA  (Plaintiff),  Appellant  v.  SUBBA  AND  OTHERS 
(Defendants),  Respondents.*      [22nd  August,  1887.] 

Civil  Courts  Act  (Madras),  1873— Jurisdiction  -Suit  for  partition  and  mesne   profits — 
Civil  Procedure  Code,\Section  544. 

N.  sued  S.  and  others  for  partition  of  a  share  of  certain  land  and  claimed 
mesne  profits  from  other  defendants  who  were  tenants  of  the  land.  S.  obtained 
a  decree  by  consent  for  her  share  and  a  sum  of  99  rupees  was  decreed  tto  her 
against  the  tenants  for  mesne  profits.  Against  this  decree  the  tenants  appealed. 

The  Subordinate  Judge  finding  that  the  subject-matter  of  the  suit,  the  land  of 
which  partition  was  claimed,  exceeded  the  jurisdiction  of  the  Munsif,  reversed 
the  [198J  decree  of  the  Munsif  and  directed  the  plaint  to  be  returned  for  presen- 
tation in  the  proper  Court.  It  was  contended,  on  appeal  to  the  High  Court, 
that  the  Subordinate  Judge  could  not  set  aside  the  decree  against  the  tenants 
for  mesne  profits : 

Held  that,  as  the  Munsif's  Court  had  no  jurisdiction  to  entertain  the  suit  for 
partition,  it  could  make  no  decree  for  mesne  profits, 

[R.,  1  C.W.N.  136  (137)  ;  D.,  17  M.  265  (266).] 

APPEAL  against  the  decree  of  Venkata  Eangayyar,  Acting  Subordinate 
Judge  at  Ellore,  reversing  the  decree  of  M.  Kamayya,  District  Munsif 
of  Tanuku,  in  Suit  No.  328  of  1879. 

The  facts  are  set  out  in  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  BBANDT,  J.). 

Subba  Ran,  for  appellant. 

Respondents  did  not  appear. 

JUDGMENT. 

In  this  case,  the  plaintiff,  one  of  a  large  number  of  agraharamdars, 
sued  for  the  ascertainment,  partition,  and  delivery  to  him  of  his  share, 
and  eventually  all  those  who  had  any  interest  were  made  parties  to 


M  IV— 18 


*  Second  Appeal  No.  918  of  1886. 
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1887  the  suit.  Some  of  the  defendants  were  sued  as  in  possession  as  tenants 
Auo  22,  liable  to  pay  rent  to  the  agraharamdars.  During  the  course  of  the  trial 
it  appears  that  some  amicable  arrangement  was  come  to  among  the 
agraharamdars  between  themselves,  the  result  of  which  was  that  a  decree 
was  made  for  the  plaintiff,  without  further  resistance  on  their  part,  for 
some  7  or  8  acres  of  land.  Decree  was  also  made  in  her  favour  for 
99  rupees,  the  value  of  mesne  profits,  as  against  the  defendant  tenants. 
11  M.  197,  Against  that  part  of  the  decree  the  latter  appealed.  In  the  Lower 
Appellate  Court,  it  was  contended  that  the  value  of  the  entire  property 
exceeded  the  pecuniary  jurisdiction,  and  that  this  is  so  was  admitted. 
On  the  authority  of  Vydinatha  v.  Subramanya  (1),  the  Subordinate 
Judge  held  that  the  District  Munsif  had  no  jurisdiction  in  the  suit,  and, 
therefore,  set  aside  the  decree  and  directed  the  plaint  to  be  returned  to 
the  plaintiff  to  be  presented  in  the  proper  Court,  ordering  the  parties  to 
bear  their  own  costs  throughout.  In  this  appeal,  presented  by  the 
plaintiff,  it  is  contended  that  the  Subordinate  Judge  was  wrong  in  holding 
that  the  decision  of  this  Court  above  referred  to  applies  in  the  present 
case,  but  we  can  draw  no  distinction  between  the  one  case  and  the  other. 
The  principle  is  that,  where  it  is  necessary  to  ascertain  and  decree  to 
a  plaintiff  a  share  in  undivided  property,  it  is  necessary  that  the  Court 
should  have  before  it,  and  at  its  disposal  for  the  purposes  of  the 
suit,  the  whole  property,  in  order  to  adjudicate  upon  the  claim  to 
[199]  the  share  claimed,  and,  if  the  claim  is  allowed,  to  separate  and  give 
possession  of  such  share,  and  this  is  necessary  no  less  in  the  case  before 
us  than  in  a  suit  for  partition  of  family  property. 

It  is  then  urged  that  in  any  case  it  was  not  open  to  the  Subordinate 
Judge  to  set  aside  the  decree  in  so  far  as  it  awarded  mesne  profits  to  the 
appellant,  the  only  parties  to  the  appeal  being  the  tenants  on  the  one  side 
and  the  plaintiff  and  the  decree-holder  on  the  other.  A  reference  is  made 
to  Section  544  of  the  Code  of  Civil  Procedure  and  certain  cases  bearing 
uponothis  section  were  cited,  but  none  of  the  authorities  referred  to  touch 
the  question — What  is  to  be  done  when  neither  the  Court  of  first;  instance 
nor  the  Court  of  appeal  has  jurisdiction  to  try  the  case  at  all?  It  appears 
to  us  clear  that  the  Subordinate  Judge  could  not,  even  to  the  limited 
extent  contended  for,  support  the  decree  in  favour  of  the  plaintiff.  If  the 
Court  of  first  instance  had  no  jurisdiction  to  make  a  decree  for  the  appel- 
lant's share,  it  had  no  jurisdiction  to  make  a  decree  for  mesne  profits,  the 
one  being,  for  the  purposes  of  this  suit,  subsidiary  to,  and  dependent  on, 
the  other ;  and  if  the  Court  of  first  instance  had  no  jurisdiction,  the 
course  adopted  by  the  Lower  Appellate  Court  was  the  proper  course  for  it  to 
adopt. 

We  dismiss  the  appeal  without  costs,  no  one  appearing  for  the  res- 
pondents. 


(1)  8  M.  235. 
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APPELLATE  CRIMINAL.  JUI<Y  6> 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  APPEL- 

Mr.  Justice  Parker.  LATE 

CRIMINAL. 
VENKATA  v.  PARAMMA.       [6bh  July,  1887.J 

Criminal  Procedure  Code,  Section  488— Maintenance  order  passed  on  report  of  Subordi-  »    Mi  15 
nate  Magistrate,  illegal.  2  Weir  628. 

Uuder  Soction  488  of  the  Code  of  Criminal  Procedure  a  Magistrate  of  the  first  class 
may,  upon  proof  of  negleot  or  refusal  hy  a  person  having  sufficient  means  to  sup- 
port his  wife,  order  such  person  to  make  a  monthly  allowance  for  the  maintenance 
of  his  wife:  a  First-class  Magistrate  having  referred  a  complaint  by  a  wife  for 
maintenance  to  a,  Subordinate  M  vgistrate  to  take  evidence  and  report  upon  the 
facts  [200]  stated  in  the  petition  of  complainant,  passed  an  order  upon  such  report 
in  the  absence  of  the  husband  for  payment  of  maintenance : 

Held,  that  the  order  was  illegal. 
[R.,  29P.R.  1905  =  90  PL.R.  1905  =  2  Cr.L.J.  421.] 

APPLICATION  under  Sections  435  and  439  of  the  Code  of  Criminal 
Procedure  to  revise  the  order  of  F.  D.  0.  Wolfe-Murray,  Acting  Principal 
Assistant  Magistrate  of  Vizagapatam  District,  in  maintenance  case  No.  5 
of  1887. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.  J.,  and  PARKER,  J.). 

Mr.  Michell,  for  defendant. 

Mr.  Subramanyam,  for  complainant. 

JUDGMENT. 

The  petition  by  the  complainant  was  put  in  on  26fch  January  1886, 
and  was  referred  to  the  Second-class  Magistrate  for  inquiry  and  report  on 
28fch  January.  This  was  irregular,  as  the  Principal  Assistant  Magistrate 
was  bound  to  make  the  inquiry  himself.  The  defendant  expressed  to  tfhe 
Second-class  Magistrate  his  willingness  to  pay  to  the  complainant  the  main- 
tenance fijced  by  the  Court  on  his  share  of  the  oroperty,  and  the  order  of 
22ud  January  1887  was  apparently  passed  on  this  report. 

There  is  nothing  to  show  that  defendant  had  even  an  opportunity  of 
appearing  before  the  Principal  Assistant  Magistrate,  and  the  record  would 
appear  to  show  that  he  had  no  such  opportunity. 

We  set  aside  the  orddr  and  direct  the  Principal  Assistant  Magistrate 
to  hear  the  case  himself  without  further  delay. 


11  H.  200. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt. 


BVMASAMI  (Defendant),  Appellant  v.  KAJAGOt>ALA  (Plaintiff], 

Respondent  A      [8th  August,  1887.] 
Rent  Recovery  Act,  1865,  Section  4 — Pal ta  — Uncertainty  as  to  amount  of  rent. 

An  agreement  in  a  patta  to  pay  whatever  rent  the  landlord  may  impose  for  any 
land  not  assessed  which  the  tenant  may  take  up  is  bad  for  uncertainty. 

[P.,  13  M.  271  (272);  27  M.  332  =  13  M.L.J.  429.] 

*  Criminal  Revision  Case  No.  138  of  1887. 
t  Second  Appeal  No.  786  of  1886. 
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APPEAL  from  the  decree  of  S.  T.  McCarthy,  Acting  District  Judge 
[201]  of  Chingleput,  reversing  the  decree  of  C.  M.  Mullaly,  Acting  Sub- 
Collector  of  Chingleput,  in  a  revenue  suit. 

The  facts  appear  from  the  judgment  of  the  Court  (KERNAN  and 
BBANDT,  JJ.). 

Mr.  Notion  and  Eamachandra  Ran  Saheb,  for  appellant. 

Mr.  Subramanyam,  for  respondent. 

JUDGMENT. 

The  Judge  held  that  the  condition  that  if  defendant  took  up  (pre- 
sumably without  permission)  land  nob  assessed,  he  should  pay  whatever 
tirva  the  sirkar  (landlord)  should  fix,  was  bad  for  uncertainty,  and  that  the 
patta  tendered  containing  such  clause  was  bad.  In  this  opinion  we 
agree.  The  tenant  accepted  for  thirteen  years  a  patta  containing 
a  similar  condition;  but  we  do  not  consider  that  the  tenant  was  thereby 
precluded  from  objecting  that  the  clause  rendered  the  tendered  patta 
illegal,  because  as  the  latter  stands  now  it  is  uncertain  what  rent  the 
landlord  might  fix,  and  the  tenant,  if  bound,  might  be  liable  for  an 
unreasonable  rent  beyond  the  value  of  the  land. 

This  appeal  is  dismissed  with  costs. 


11  H.  201. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


THE  MADRAS  DEPOSIT  AND  BENEFIT  SOCIETY  (Plaintiffs)  v. 
PASSANHA  (Defendant)*     [25th  July,  1885.] 


Transfer  of  Property  Act,  Section  69 
sale  —  Sale  valid. 


^  —  Mortgage  —  Invalid  condition  as   to  notice  of 


In  a  deed  of  mortgage  of  property,  situate  within  the  town  of  Madras,  it  was 
provided  that  a  power  of  sale  might  be  exercised  after  fifteen  days'  notice.  The 
property  was  sold  : 

Held  that,  (Section  69  of  the  Transfer  of  Property  Act,  1882,  requiring  three 
months'  notice  before  such  a  power  of  sale  shall  be  exercised,)  the  condition  as  to 
notice  was  invalid,  but  that  the  sale  was  nevertheless  valid. 

CASE  stated,  under  Section  69  of  the  Presidency  Small  Cause  Courts 
Act,  1882,  by  J.  W.  Handley,  Chief  Judge  of  the  Madras  Court  of 
Small  Causes. 

[202]  The  case  was  stated  as  follows  :  — 

"  This  was  a  suit  to  recovei  Es.  1,149-2-2,  being  the  balance  of  prin- 
cipal and  interest  on  a  mortgage  bond,  dated  24th  August  1883,  after 
giving  credit  for  the  sale-proceeds  of  the  mortgaged  premises  and  for  pay- 
ments made  by,  and  on  behalf  of,  defendant.  The  mortgaged  property  had 
been  sold  in  execution  of  a  power  of  sale  contained  in  the  mortgage  deed. 
The  mortgage  deed  is  filed  as  exhibit  C. 

At  the  hearing,  defendant's  attorney  raised  the  preliminary  objection 
that  the  power  of  sale  in  the  mortgage  deed  is  invalid  as  it  provided  for 
only  fifteen  days'  notice,  whereas  the  Transfer  of  Property  Act,  Section  69, 
proviso  (1),  requires  three  months'  notice,  and  that,  therefore,  the  sale  made 

*  Special  Case  No.  82  of  1887. 
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under  that  power  was  bad  and  the  right  to  sue  for  the  balance  had  there- 
fore not  arisen.  I  hold  that  the  power  of  sale  was  not  invalidated  alto- 
gether by  reason  of  its  providing  for  notice  in  contravention  of  the  terms 
of  the  Act,  but  that  only  the  provision  as  to  notice  was  invalid,  and  that, 
notwithstanding  that  provision,  notice  in  accordance  with  the  Act  was 
necessary  ;  and  that,  if  such  notice  was  not  given  by  Section  69  of  the  Act, 
the  sale  still  held  good  and  the  mortgagor's  remedy  was  by  suit  for 
damages.  I,  therefore,  overruled  the  preliminary  objection. 

"  Defendant's  attorney  requested  me  to  state  a  case  upon  the  point 
under  Section  69  of  the  Presidency  Small  Cause  Courts  Act. 

"  The  following  question  is,  therefore,  submitted  for  the  opinion  of  the 
High  Court : — Is  the  fact  that  the  power  of  sale  in  question  in  this  suit 
does  not  provide  for  such  notice  as  is  required  by  Section  69  of  the  Transfer 
of  Property  Act  a  bar  to  the  present  suit  ?  I  may  mention  that  it  is  alleged 
on  behalf  of  plaintiff  that  three  months'  notice  was  in  fact  given." 

Mr.  Michell,  for  plaintiffs. 

Grant  &  Lajng,  for  defendant. 

The  Court  (MUTTUSAMI  AYYAE  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  question  referred  to  us  is  whether  the  fact  that  the  power  of  sale 
in  question  in  this  suit  does  not  provide  for  such  notice  as  is  required  by 
Section  69  of  the  Transfer  of  Property  Act  is  a  bar  to  the  present  suit. 

The  facts  are  that,  under  a  mortgage  instrument,  dated  24th  August 
1883,  there  was  a  power  of  sale  conferred  on  the  mortgagee.  Such  a 
power  is  valid  in  the  case  before  us,  as  the  property  mort-  [203]  gaged  is 
situated  in  the  Presidency  town — Section  69  (c)  ;  but  it  is  contended  that 
the  provision  which  the  mortgage  instrument  contains,  namely,  that  fifteen 
days'  notice  should  be  given  of  intention  to  sell  before  the  power  of  sale  is 
exercised,  invalidates  the  sale. 

It  is  conceded  that,  if  there  were  no  provisions  at  all  for  any  notice  of 
intention  to  sell,  contained  in  the  instrument,  the  sale  might  perhaps  be 
upheld.  We  fail,  however,  to  see  any  distinction  between  a  case  in  which 
there  is  no  provision  as  to  the  length  of  notice  to  be  given  and  a  case  in 
which  the  notice  provided  to  be  given  is  insufficient  in  law. 

Inboth cases,  Section 69,  sub-section  1.  of  the  Transfer  of  Property  Act, 
should  be  read  as  if  ic  formed  part  of  the  contract.  The  proviso  in  regard 
to  notice  is  not  a  condition,  which,  as  suggested,  either  suspends  or  defeats 
the  power  to  sell,  but  contains  only  a  direction  in  regard  to  its  exercise, 
the  infringement  of  which  affords  a  ground  for  damages,  if  any,  to  the 
person  or  persons  damnified  by  the  sale.  Nothing  can  be  clearer  than 
the  terms  of  the  proviso,  which  express  an  intent  to  protect  the  purchaser 
and  to  confine  the  remedy  of  the  mortgagor  to  a  suit  for  damages  when 
due  notice  is  not  given. 

It  was  suggested  that  the  words  "such  a  power"  in  Clause  2,  Section  69, 
should  be  taken  to  mean  a  power  exercised  after  three  months'  notice, 
but  we  are  of  opinion  that  the  words  "  such  a  power  "  refer  simply  to  the 
power  of  sale  mentioned  in  the  first  clause  of  the  section,  and  have 
no  reference  whatever  to  the  period  for  which  notice  of  sale  is  to  be 
given. 

Our  answer  then  to  the  question  stated  is  that  the  present  suit  is  not 
barred  by  reason  of  the  power  of  sale  contained  in  the  instrument  of 
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1885        mortgage,  providing  a  period  of  notice  shorter  than  that   prescribed  by 
JULY  25.     Section  69  of  the  Transfer  of  Property  Act. 

The   costs  of  the  plaintiffs  in  this  leference  will  be  borne  by  the 
APPEL-     defendant. 

LATE  Solicitors  for  the  plaintiffs  :  Barclay  &  Morgan. 

CIVIL.  

11  M.  201.  1,  M.  204. 

[204]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


VENKAYYA  (Defendant  No.  3),  Appellant  v.  NARASAMMA 
(Plaintiff),  Respondent*     [5th  December,  1887.] 

Civil  Procedure  Code,  Section  13 — Res  judicata — Issue  decided  in  former  suit,  in  which 
parties,  were  rival  defendants  claiming  under  different  titles. 

B.  sued  L.N.  and  P.V.  to  recover  certain  property  claimed  under  a  nuncu- 
pative will  of  his  father  N.  P.Y.  denied  the  will  and  alleged  that  the  property 
was  ancestral  and  bad  vested  in  him  by  survivorship.  L.N.  set  up  title  to  the 
property  under  a  will  in  writing  executed  by  N.  and  denied  the  title  both  of  B. 
and  of  P.V.  The  question  whether  P.V.  was  divided  or  not  from  N.  was  tried. 
It  was  found  that  the  will  in  writing  was  valid,  that  P.V.  was  divided,  and  that 
B's  title  was  not  proved.  In  a  suit  by  L.N.  against  P.V.  to  recover  certain  land 
granted  to  her  by  the  will  executed  by  N.  : 

Held,  that  the  question  whether  P.V.  was  divided  from  N.  was  res  judicata 
under  Section  13  of  the  Code  of  Civil  Procedure  by  reason  of  the  decision  in  the 
former  suit,  although  in  that  suit  P.V.  and  L  N.  were  both  defendants. 

[P.,  15  M.  264  (265);  16  Ind.  Gas.  80=103  P.B.  1912  =  188  P. L.B.  1912  =  157  P.W.R. 
1912;  R.,  14  M.  324  (327)  ;  33  M.  112=5Ind.  Gas.  760  (761)  =  7  M.L.T.  89  ;  79 
P.R.  1905.] 

APPEAL  from  the  decree  of  T.  Bamasami  Ayyangar,  Subordinate 
Judge  at  Cocanada,  confirming  the  decree  of  A.  F.  Elliot,  District  Munsif 
ot  Cocanada,  in  suit  No.  373  of  1883. 

The  facts  of  this  case  appear  sufficiently,  for  the  purpose  of  this 
report,  from  the  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and 
BRANDT,  JJ). 

Bhashyam  Ayyangar,  for  appellant. 

Subba  Bau,  for  respondent. 

JUDGMENT. 

The  respondent's  mother,  Lakshmi  Narasamma,  the  original  plaintiff, 
instituted  the  present  suit  to  recover  certain  property  under  a  will  left  by 
her  late  father,  Narasayya.  The  appellant,  Venkayya,  resisted  her  claim 
on  the  grounds  that  he  was  the  undivided  nephew  of  Narasayya  and  that 
the  property  in  suit  was  ancestral  property.  The  Lower  Courts  have  found 
that  the  will  set  up  by  the  respondent's  mother  is  true  and  that  the 
contention  that  the  appellant  was  undivided  could  not  be  set  up  in 
this  suit,  he  being  concluded  by  the  decision  in  Original  Suit  No.  314= 
of  1878. 

[205]  It  is  urged,  in  second  appeal,  that  the  appellant  and  the  res- 
pondent's mother  were  only  defendants  in  that  suit  and  that  the  adjudi- 
cation on  the  question  of  division  or  non-division  as  between  the  then 
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plaintiff  and  the   present  appellant  was   not  material  to  the  decision   in 
that  suit. 

Original  suit  314  of  1878  was  brought  by  Bapanamma,  another 
daughter  of  Narasayya,  against  the  respondent's  mother,  the  present 
appellant,  and  others,  to  recover  certain  property  on  the  ground  that  it 
had  been  orally  devised  to  her  by  her  father.  Her  claim  was  resisted  both  by 
the  present  appellant  and  by  the  respondent's  mother,  the  former  alleging, 
inter  alia,  that  the  property  then  in  suit  was  ancestral  and  that  Narasayya 
was  his  undivided  uncle  ;  and  the  latter  that  a  written  will  had  been  left 
by  her  father  and  that  the  lands  claimed  in  that  suit  had  not  been 
devised  to  the  then  plaintiff,  that  the  nuncupative  will  or  oral  testamen- 
tary disposition  of  property  was  untrue.  Sbe  further  pleaded  generally 
that  the  present  appellant  was  in  no  way  entitled  to  the  property. 

It  is  clear  that,  although  the  appellant  and  the  respondent's  mother 
were  co-defendants  in  the  former  suit,  their  contentions  were  hostile  to 
one  another,  the  daughters,  on  the  one  hand,  claiming  to  take  under  their 
father's  will ;  whilst  the  nephew,  on  the  other  hand,  denied  both  the 
factum  of  the  will  and  its  validity  on  the  grounds  that  there  was  a  sub- 
sisting coparcenary  and  that  the  property  was  ancestral.  The  second 
issue  recorded  in  the  previous  suit,  namely,  whether  the  appellant  before 
us  was  divided  from  Narasayya  was  material  to  the  joint  contentions  of 
the  plaintiff  and  the  present  respondent's  mother.  Our  attention  was 
also  drawn  to  the  fact  that  the  respondent's  mother  produced  certain 
pattas  standing  in  the  name  of  her  late  father  which  were  relied  on  by 
the  District  Munsif  in  his  judgment  as  some  evidence  of  partition. 

Upon  these  facts,  we  are  of  opinion  that  the  Subordinate  Judge  was 
right  in  holding  the  appellant  to  be  debarred  from  raising  in  the  present 
suit  the  question  of  division  or  non-division  and  that  the  appellant  is  con- 
cluded by  the  finding  on  that  issue  in  the  previous  suit. 

Two  objections  are  urged  in  appeal  against  that  decision  by  the 
appellant's  pleader.  The  first  is  that,  inasmuch  as  the  former  suit  was 
dismissed  and  there  was  a  finding  that  the  oral  will  set  up  by  the 
plaintiff  in  that  suit  was  not  true,  the  finding  that  [206]  Venkayya 
was  divided  nephew  was  not  necessary  to  the  decision  in  that  suit.  The 
second  objection  is  that,  as  the  present  appellant  and  the  respondent's 
mother  were  only  co-defendants,  there  was  no  trial  as  between  them  with 
reference  to  that  issue. 

As  to  the  first  objection,  it  is  provided  by  Section  13  of  the  Civil 
Procedure  Code  that  no  Court  shall  try  ....  any  issue  in  which  the 
matter  directly  and  substantially  in  issue  has  been  directly  and  substan- 
tially in  issue  in  a  former  suit  between  the  same  parties  "  litigating  under 
the  same  title." 

It  was  incumbent  on  the  plaintiff  in  the  former  suit  to  show,  before 
she  could  claim  a  decree,  that  there  was  an  oral  will,  as  alleged  by  her, 
that  her  father  was  divided  from  his  brother  and  that  there  was  no  written 
will,  or  that  the  oral  will  prevailed  against  the  written  will ;  and  we  cannot 
say  that  the  issue  as  to  division  or  non-division  was  not  material  to  the 
ground  of  claim  in  that  suit,  nor  are  we  prepared  to  adopt  the  suggestion 
that  it  was  not  material  to  the  decision  actually  recorded  in  that  suit,  for 
the  Subordinate  Judge  based  his  decision  in  appeal  on  the  grounds  that 
the  written  will  was  proved,  that  the  oral  will  was  not  proved,  that 
division  was  proved,  and  that  the  written  will  was  valid,  and  that  the  pro- 
perty then  in  suit  was  not  devised  under  it  to  the  then  plaintiff. 
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As  to  the  second  objection,  it  is  not  disputed  that,  although  a  plaintiff 
and  a  defendant  may  have  been  co-defendants  in  a  former  suit,  a  matter 
in  dispute  between  them  in  a  subsequent  suit  may  have  formed  the  subject 
of  active  controversy  in  the  former  suit  so  as  to  preclude  them  from  raising 
the  same  question  in  the  subsequent  suit. 

In'the  case  before  us,  the  question  whether  the  respondent's  mother's 
father  and  the  appellant  were  divided  or  undivided  was  a  matter  directly 
and  substantially  in  issue  in  the  former  suit,  regard  being  had  to  the  title 
then  litigated  as  between  the  appellant  and  the  respondent's  mother,  and 
it  is  also  in  evidence  that  the  latter  took  an  active  part  in  making  good 
her  contention  by  producing  in  evidence  documents  which  were  used  as 
evidence  of  partition. 

We  are  of  opinion  then  that  the  position  of  the  respondent's  mother 
in  the  former  suit,  though  formally  defendant  in  that  suit,  was  not  that 
of  a  party  taking  no  active  part  in  the  contest  between  the  then  plaintiff 
and  the  aupellant  before  us. 

[207]  As  to  the  contention  that  the  finding  in  the  former  suit  against 
the  truth  and  validity  of  the  oral  will  was  sufficient  for  the  dismissal  of 
that  suit,  there  is  nothing  before  us  to  show  that  the  claim  was  disallowed 
on  that  ground  only.  In  Krishna  Behari  Roy  v.  Brojeswari  Chow- 
dranee  (i),  the  Judicial  Committee  of  the  Privy  Council  observed  that  the 
adjudication  on  the  question  of  adoption  in  a  previous  suit  concluded  the 
party  claiming  to  be  adopted  in  a  subsequent  suit,  although  the  decision 
in  the  former  suit  proceeded  on  the  finding  that  a  patni  lease  granted  by 
the  mother  of  the  plaintiff  was  not  in  excess  of  her  powers  as  a  widow, 
and  although  the  determination  that  the  adoption  was  true  was  not 
necessary  to  the  dismissal  of  the  claim,  though  it  would  certainly  be 
material  to  the  ground  of  claim. 

We  are,  therefore,  of  opinion  that  this  second  appeal  must  fail,  and 
we  dismiss  it  with  costs. 


11  M.  207  =  l2Ind.  Jur.  257. 
APPELLATE  CIVIL. 
Before  Mr.  Just-ice  Brandt  and  Mr.  Justice  Parker. 


VENKATACHALAM  (Plaintiff),  Appellant  v.  VENKATAYYA  AND 
OTHERS  (Defendants],  Respondents.*    [6th  and  13th  September,  1887.] 

Limitation  Act  XIV  of  1859,  Section  1,  Cls.  9,  10,  16. 

The  period  of  limitation  applicable  under  Act  XIV  of  1859  to  suits  upon 
written  instruments  which  could  not  have  been  registered  under  the  law  in  force 
at  the  time  of  execution  of  such  instruments  is  six  years  under  clause  16  of 
Section  1  of  the  said  Act. 

APPEAL  from  the  decree  of  W.  F.  Grahame,  Acting  District  Judge 
of  Cuddapah,  confirming  the  decree  of  S.  Dorasami  Ayyangar,  District 
Munsif  of  Cuddapah,  in  suit  No.  176  of  1884. 

This  appeal  was  reheard  after  an  application  for  review  of  judgment 
had  been  granted  on  1st  February  1886. 

The  Acting  Advocate- General  (Mr.  Spring  Branson)  and  Balaji  Bau, 
for  appellant. 

'  Second  Appeal  No.  483  of  1885. 
(1)  2  I.A.  283. 
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Rama  Ran,  for  respondents. 

The  facts  necessary  for  the  purpose  of  this  report,  appear  from  the 
judgments  of  the  Court  (BRANDT  and  PARKER,  ,JJ.)- 

JUDGMENTS. 

[208]  BRANDT,  J.  —  A  suit  brought  upon  the  bond,  dated  the  13th 
April,  1848  (Exhibit  III),  would  not  have  been  barred  under  the  law 
of  limitaoion  then  in  force,  -viz.,  Regulation  II  of  1802  (Madras)  at  the 
time  when  the  bond  was  renewed  under  Exhibit  vii,  viz.,  the  15th 
January,  1858. 

And  in  the  case  of  the  bond  of  the  28th  May,  1848  (Eexhibit  Xll)  it 
also  was  renewed  within  twelve  years  from  the  date  on  which  the  sum 
secured  became  payable  on  default  of  payment  of  instalments  as  agreed, 
viz.,  the  20fch  May  1850,  the  renewed  bond  (Exhibit  ix)  bearing  date  the 
26fch  January  1862,  and  a  suit  might,  therefore,  have  been  instituted  upon 
the  latter  bond  within  three  years  from  the  date  of  the  passing  oi  the 
Act  of  1859,  viz.,  the  5th  May,  1859. 

The  question,  then,  is  whether  the  renewals  in  3869  of  the  debt 
secured  by  Exhibib  VIII  (dated  the  17th  October  1863),  which  latter  was 
in  renewal  of  Exhibit  III,  and  in  1867  of  Exhibit  IX  by  other  documents, 
being  within  six  years,  but  in  excess  of  three  years,  suits  upon  the 
bonds  of  1862  and  1863  were  or  were  not  barred  in  1867  and  1869 
respectively  ? 

I  am  of  opinion  that  the  six  years'  rule  must  be  held  to  apply. 

The  law  as  to  registration  in  force  up  to  the  1st  January  1865  was 
contained  in  Begulatioa  XVII  of  1802  (Madras)  and  Act  XIX  of  1843. 
Under  that  law  the  only  deeds  which  the  registering  officer  was  "  authorized 
and  required  "  to  register  were  deeds  relating  to  real  property,  wills  and 
authorities  to  adopt.  The  bonds  (Exhibits  VIII  and  ix)  could  not  then 
have  been  registered  under  the  law  then  in  force. 

Whether  it  might  be  possible  to  put  some  other  construction  upon 
clauses  9,  10,  and  16  of  Section  1  of  the  Limitation  Act  of  1859  I  do 
not  think  it  necessary  to  consider.  These  provisions  have  been,  on  several 
occasions,  the  subject  of  judicial  decision  by  this  Court  —  Gurivi  Chetty  v. 
P.  Aiyappa  Naidu  (l),  Y.  Venkatachalam  v.  Mala  Kasigadu  (2),  and  we 
should  follow  those  decisions,  unless  strong  reasons  appear  for  doubting 
them,  and  to  me  no  such  reasons  appear. 

A  clear  distinction  was  intended  to  be  drawn  between  suits  for  money 
lent  and  on  contracts  not  evidenced  in  writing,  and  suits  in  which  the 
loan  or  contract  was  evidenced  in  writing,  and  it  [209]  would  seem 
that  the  general  rule  aimed  at  was  to  allow  three  years  in  case  of  the 
former  class  of  suits  and  six  years  in  the  case  of  the  latter,  an  exception 
being,  however,  made  in  the  case  of  the  latter  to  this  extent  that,  where  the 
instrument  could  have  been,  but  was  not,  registered,  or  was  registered, 
but*not  within  six  months  from  the  date  of  its  execution,  the  creditor 
should  be  in  no  better  position  than  if  he  held  no  security  in  writing. 
Section  10  does  not  expressly  deal  with  the  case  of  writings  which  could 
not  be  registered,  but,  unless  by  implication  suits  on  such  writings  are 
taken  to  fall  within  cl.  16  of  the  section,  a  suitor  in  a  suit  based  upon 
such  an  instrument  would  stand  on  the  same  footing  as  regards  limitation 
.as  'one  bringing  a  suit  under  cl.  9. 
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1887  It  is  more  reasonable  to  infer  an  in beqtion  to  place  the  holder   of  an 

BBP.  13.     instrument  which  he  could  not  register  on  the  footing  of   the  holder  of  a 

registered  instrument. 

APPBL-  rpne  re8uit  ia  tha^  iQ    my  opinion,    our  decision  in  second  appeal 

LATK       NO.  483  of  1885,  should  be  set  aside  and  the  decree  of  tbe  Lower  Appellate 

OlVIL.      Court  restored,  the  second  appeal  being  dismissed  with  costs.     I  would 

—        allow  no  costs  in  the  matter  of  this  application  for  review  as  the  exception 

"  to  the  plea  of  bar  by  limitation  was  not  fully  argued  in  the  second  appeal 

I  Ind.  Jar.   QQ  ^  p^^  on  wnj0h  we  now  allow  the  appeal. 

PARKER,  J. — I  agree  with  my  learned  colleague  that  the  debts  sec- 
ured by  the  renewals  of  1869  and  1867  (Exhibits  XI,  XIV,  XV,  and  XVl) 
were  not  barred. 

The  bonds  then  renewed  were  Exhibit  VIII  executed  in  1863  and 
Exhibit  IX  executed  in  1862,  and  the  question  is  whether  the  period  of 
limitation  for  suits  on  these  bonds  was  three  years  or  six. 

The  Limitation  Act  applicable  was  Act  XIV  of  1859  and  the  bonds 
viii  and  ix  could  not  have  been  registered  by  virrue  of  any  law  or  regula- 
tion then  in  force.  The  period  of  limitation  was,  therefore,  six  years  under 
Section  1,  Clause  16. 

It  was  argued  by  the  learned  Advocate- General  that  Act  XIV  of  1859 
made  no  distinction  between  loans  and  loans  evidenced  by  writing,  but  that 
the  only  distinction  was  between  (loans  whether  in  writing  or  not)  and 
loans  of  which  the  registration  was  compulsory.  This  view,  however,  is 
not  in  accordance  with  the  rulings  of  this  Court  reported  at  II.  Madras 
High  Court  Reports,  329  and  401,  by  which  we  are  bound. 

[210]  When  the  appeal  was  before  us  for  the  first  time  the  point 
was  not  taken  as  to  what  was  the  right  period  of  limitation  calculated 
under  Act  XIV  of  1859,  and  hence  there  was  an  oversight  in  assuming 
that  tbe  time  was  three  years  as  under  the  present  law. 

The  second  appeal  must,  therefore,  be  dismissed  with  costs,  but  wa 
make  no  order  as  to  costs  in  the  review. 


11  M.  210. 

APPELLATE  CIVIL. 
Before'Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 

TlRUPATl  AND  OTHERS  (Defendants),  Appellants  v. 
NARASIMHA  (Plaintiff),  Respondent*     [31st  August,  1887.] 
Civil  Procedure  Code,  Section  43. 

A  leased  certain  land  to  B.  The  lease  expired  in  1877.  B  continued  to  hold 
over  and  refused  to  accept  a  fresh  lease  from  A.  A  sued  B  in  1882  for  mesne 
profits  for  three  years,  but  did  not  claim  possession  of  the  land.  The  suit  was 
dismissed  on  a  preliminary  point.  A  then  sued  B  to  recover  possession  of  the 
land  and  mesne  profits.  It  was  argued  that  A's  claim  to  the  land  was  barred  by 
Section  43  of  the  Code  of  Civil  Procedure,  because  he  omitted  to  claim  the  land 
in  the  former  suit  for  mesne  profits : 

Held,  that  the  suit  was  not  barred. 

£N. P.,  5M.L.T.  220;  ippl.,  31  M.  405  =  4  M.L.T.  192;  R.,  5  M.L.T.  105-  78  P.R. 
1902  =  137  P.L.R.  1902  ;  28  P.R.  1907  =  93  P-L.R.  1908  =  140  P.W.R.  1907.] 

'.  Second  Appeal  No.  908  of  1886. 
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APPEAL  from  the  decree  of  Venkata  Eangayar,  Acting  Subordinate  1887 

Judge  at  Ellore,  confirming  the  decree  of  M.  Eamayya,  District  Munsif  AFG.  31. 

of  Tanuku,  in  Suit  No.  139  of  1884.  

Bhashyam  Ayyangar,  for  appellants.  APPEL- 

Bama  Rau,  for  respondent.  LATE 

The  facts  appear  from  the  judgment  of  the  Court  (MUTTUSAMI  AYYAR  OlVIL. 
and  BRANDT,  JJ.)  — 

JUDGMENT. 

The  land  in  dispute,  which  is  in  the  appellants'  possession,  belongs 
to  the  respondent.  The  appellants  originally  entered  into  possession  under 
a  lease  which  expired  in  1877.  They  continued,  however,  to  holdover,  and 
refused  to  accept  a  fresh  lease  from  the  respondent.  In  1882  the  landlord 
claimed  mesne  profits  for  three  years,  but  did  not  claim  possession  of  the  land 
on  the  ground  that  the  appellants  were  liable  to  be  evicted.  The  District 
[21l]  Munsif,  who  tried  the  suit  of  1882,  considered  that  he  could  not 
adjudicate  upon  it  until  the  respondent  set  aside  a  lease  granted  by  his 
uncle  for  a  term  of  25  years,  and  which  the  appellants  then  contended  was 
binding  upon  the  respondent.  The  latter  then  brought  the  suit,  out  of 
which  this  second  appeal  arises,  to  recover  possession  of  the  land  and  me- 
sne profits  for  five  years,  namely,  Babudhanya,  Pramadi,  Vikrama,  Visbu 
and  Ghitrabhanu,  at  the  rate  of  Rs.  25  per  annum.  The  Courts  balow  dis- 
allowed the  claim  to  mosne  profits  for  tbe  year  Bahudhanya  as  barred  by 
limitation,  and  in  other  respects  passed  a  decree  in  favour  of  the  respondent. 
Two  questions  are  argued  in  appeal.  The  first  of  them  is  that  the  res- 
pondent's claim  to  possession  of  the  land  is  barred  by  Section  43  of  the 
Code  of  Civil  Procedure,  inasmuch  as  he  omitted  to  include  that  claim 
in  the  suit  which  he  instituted  in  1882  to  recover  mesne  profits  for 
three  previous  years.  It  is  urged  that,  if  the  former  suit  had  been 
instituted  for  the  recovery  of  tbe  land  and  if  the  respondent  omitted  to 
claim  mesne  profits,  which  had  then  accrued  due,  he  could  not  again  be 
permitted  to  institute  a  second  suit  for  the  recovery  of  such  mesne 
profits,  and  that  the  case  before  us  is  only  its  converse.  Reliance  is 
placed  on  Debi  Dial  Singh  v.  Ajaib  Singh  (l).  In  that  case  the  defendants 
interfere!  with  the  plaintiff's  possession  of  certain  trees  and  wrongfully 
took  their  fruit  at  the  same  time,  viz.,  oa  the  19th  June  1879,  and  it 
was  held  that  the  claim  to  mesne  profits  was  one  which  the  plaintiffs 
were  bound  to  have  included  in  the  suit  for  possession  of  the  land  on 
which  the  trees  stood,  and  that  both  claims  arose  out  of  the  same 
wrong  or  cause  of  action.  In  the  case  before  us  it  is  argued  by  the 
appellants'  pleader  that,  when  a  tenant  holds  over  in  opposition  to  the 
landlord,  the  latter  is  under  an  obligation  to  eject  him  at  once  and  has 
not  the  option  of  suing  simply  for  mesne  profits  on  the  ground  of  adverse 
occupancy  until  either  the  tenant  gives  up  possession  or  he  desires  to  eject 
him  ;  but  in  applying  Section  43,  it  should  be  remembered  that  there  is  a 
distinction  between  splitting  of  the  same  cause  of  action  into  two  or  more 
suits  and  instituting  different  suits  upon  distinct  causes  of  action.  Though 
it  is  true  that  claims,  such  as  those  mentioned  in  the  illustration  to 
Section  43,  are  referable  to  the  same  cause  of  action  on  the  ground  that, 
when  the  rent  remains  unpaid  for  several  years,  the  debts  due,  though 
consisting  of  several  items,  are  so  connected  [212]  as  to  form  one  entire 
demand,  yet  it  cannot  be  held  that,  when  the  causes  of  action  are  distinct 
and  independent,  the  plaintiff  is  bound  to  unite  all  the  claims  founded 

(1)   3  A.  513. 
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1887       upon  them  ID  one  suit.     We  are  of  opinion  that  the  suit  to  recover  mesne 

Auo.  81.    profits  and   the  suit  to  eject   are   not  parts   of  a   claim  founded  on  the 

identical  cause  of  action  within    the  meaning   of  Section  43,  and    that    if 

APPBL-     mesne   profits    are   alone   claimed  in   the  first  suit  as  damages  due  for 

LAl!E       adverse  occupancy,  a  second  suit  can  be  maintained  to  recover   possession 

CIVIL,      of  the  land. 

It  was  held  in  Monohur  Lallv.  Gouri  Sunkar  (1)  that  a  plaintiff  suing 
11  M.  210.  for  possession  of  land  was  not  precluded  from  maintaining  a  second  suit 
for  mesne  profits.  Although  that  case  was  decided  with  reference  to  Act 
VIII  of  1859,  we  do  not  consider  that  the  difference  in  the  language  of 
Section  43  of  the  present  Act  and  Sections  7,  9  and  10  of  Act  VIII  of 
1859  warrants  the  appellants'  contention.  The  only  alteration  consists 
in  the  substitution  of  the  words  "  which  the  plaintiff  is  entitled  to  make  " 
for  the  words  "  arising  out  of  the  cause  of  action.  "  It  would  be  prepos- 
terous to  say,  as  is  suggested  for  the  appellants,  that,  assuming  that  the 
respondent  succeeded  in  the  former  suit  and  obtained  a  decree  for  mesne 
profits,  he  would  still  be  precluded  from  claiming  possession  of  the  land. 
The  first  contention  must,  therefore,  be  overruled.  As  to  the  second 
contention,  it  is  conceded  by  the  respondent's  pleader  that  the  claim  to 
mesne  profits  due  for  the  year  Pramadi  is  barred,  and  the  decree  appealed 
against  must  be  modified  by  diminishing  the  amount  allowed  by  the 
Judge  for  mesne  profits  by  Rs.  25.  As  to  the  mesne  profits  claimed 
for  the  other  three  years,  the  question  of  limitation  does  not  arise,  inas- 
much as  they  accrued  due  within  three  years  prior  to  the  date  of  the 
suit.  In  the  former  suit  there  was  a  refusal  to  adjudicate  upon  the 
rerpondent's  claim  to  mesne  profits  claimed  for  Vikrama,  but  whether 
the  refusal  was  right  or  wrong  the  claim  is  nob  barred  by  Section  13  as 
there  was  no  adjudication  on  the  merits.  Upon  the  facts  found,  we  are 
of  opinion  that  the  appellants  must  be  taken  to  be  trespassers  or  in  posses- 
sion in  opposition  to  their  landlord,  and  that  they  are  not  entitled  to  any 
notice.  We  modify  the  decree  of  the  Lower  Appellate  Court  as  indicated 
above  and  confirm  it  in  other  respects.  The  appeal  has  sustantially  failed, 
and  we  direct  that  the  appellants  do  pay  the  respondent's  costs  in  this 
Court. 


11  H.  213=12  Ind.  Jar.  217  =  12  Ind.  Jur.  384. 
[213]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


KUMARA  (Plaintiff),  Appellant  y.    SRINIVASA  (Defendant),  Respondent* 

[28th  October,  and  20th  December,  1887.] 
Evidence  Act,  Section  92—  Civil  Procedure  Code,  Section  317. 

By  an  agreement  in  writing,  A,  after  reciting  that  he  bid  for  certain  property 
sold  in  execution  of  a  decree  benami  for  B  and  paid  the  deposit  amount  into 
Court  for  B  and  that  B  paid  the  balance,  promised  to  convey  the  property  to  B. 
In  a  suit  by  B  to  recover  the  property  from  A  : 

Held  that,  under  Section  92  of  the  Evidence  Act,  B  was  not  debarred  from  prov- 
ing that  A  bought  the  property  for  himself  and  not  benami  for  B. 

[P.,  83  M.  159  =  5  Ind  Cas.  754  (755)  =  7  M.L  T.  81.] 

*  Second  Appeal  No.   87  of  1887. 
(1)  9  C.  1283, 
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APPEAL  from  the  decree  of  J.  Hope,  District  Judge  of  South    Arcot,       1887 
confirming  the  decree  of  Appavayyar,  District  Munsif  of  Chidambaram,  in     DEC.  29., 
Suit  No.  559  of  1885. 

A  PT*77T 

The  plaintiff  sued  to  compal  the  defendant  to  execute  to  him  a  con- 
veyance of  certain  property  and  to  recover  the  same  and  mense  profits.       LATE 
He  alleged  in  his  plaint  that  defendant  bought  the  land  at  a  Court-sale  and      CIVIL. 
promised  to  convey  the  same  to  plaintiff.    The  plaintiff  filed  the  following       mTTlo 
agreement  (Exhibit  A) :— "  In  the  Court-sale  (held)  in  Suit  No.  275  of  1881       ,  j  j 
on  the  file  of  District  Munsif 's  Court  at  Chidambaram,  I  bid  for  the  pro-        n  \«P 
perfcy,  which  is  the  subject  of  sale,  for  Ks.  771,  for  you  as  a  name  lender,  ~ 

received  from  you    Ks.    200,  the  deposit  money,  on  the  date  of  sale,  and  ' 

paid  for  you.  As  the  balance  of  Es.  571,  after  deducting  this,  was  paid 
by  yourself  in  Court  ^his  day,  I  shall  obtain  the  sale-certificate  for  the 
said  property  as  soon  as  the  sale  is  confirmed,  sell  it  to  you  and  put  in  a 
petition  to  the  Court  to  deliver  the  said  property  to  you.  Thus  was  this 
agreement  executed  by  me  out  of  my  consent." 

The  Munsif,  from  the  terms  of  Exhibit  A,  held  that  the  suit  was 
really  one  to  recover  property  from  a  certified  purchaser  contrary  to 
the  provisions  of  Section  317  of  the  Code  of  Civil  Procedure,  and  dismissed 
the  suit. 

[214]  Subramanya  Ayyar,  for  appellant. 

Bhashyam  Ayyangar,  for  respondents. 

The  further  facts  necessary,  for  the  purpose  of  this  report,  appear 
from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

JUDGMENT. 

The  case  sec  forth  in  the  plaint  is  that  defendant  really  intended  at 
first  to  purchase  the  land  for  himself  and  borrowed  Es.  200  of  plaintiff 
for  that  purpose  in  order  Co  make  the  deposit  required  by  law;  that  defend- 
ant did  bid  and  make  that  deposit  on  his  own  account,  but  that,  when  he 
afterwards  found  himsalf  unable  to  complete  the  purchase,  he  executed 
Exhioit  A  to  the  plaintiff,  asking  plaintiff  to  pay  the  balance  of  the  pur- 
chase money  into  Court  and  contracting  on  his  part  to  convey  the  property 
to  plaintiff  on  confirmation  of  t.he  sale. 

The  recitals  of  Exhibit  A.  are  no  doubt  inconsistent  with  this  plaint, 
but  the  suit,  as  it  is  disclosed  in  the  plaint,  is  one  for  specific  performance 
of  a  promise  to  convey  and  is  not  one  against  the  certified  purchaser  on 
the  ground  that  the  purchase  was  made  on  behalf  of  the  plaintiff. 

The  allegations  made  in  the  plaint  may  or  may  not  be  true,  but  on 
the  cause  of  action  thera  disclosed  it  cannot  be  said  that  the  suit  is  barred 
under  Section  317,  Code  of  Civil  Procedure.  The  rule  laid  down  in 
that  section  is,  we  may  observe,  a  rule  of  procedure  only,  and  there  is 
nothing  in  itself  illegal  in  one  man  buying  property  in  the  name  of 
another. 

The  real  question  is  whether  plaintiff  is  precluded  by  Section  92  of 
the  Evidence  Act  from  giving  evidence,  which  will  be  inconsistent  with 
Exhibit  A.  It  is  urged  that  a  suit  based  upon  the  state  of  facts  recited  in 
Exhibit  A,  would  be  clearly  prohibited  under  Section  317  of  the  Code  of 
Civil  Procedure,  and  that  plaintiff  cannot  show  that  the  agreement  was  of 
a  different  character. 

In  order  to  determine  this  question,  it  is  necessary  to  consider  what 
a  contract  really  is.  It  is  defined  in  Section  2  (b)  of  the  Indian  Contract 
Act  as  an  agreement  enforceable  by  law,  and  an  agreement  is  defined 
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1887       aa  "  every  promise  and  every   set  of  promises  formingthe    consideration 
DBG.  29.     for  each  other." 

If  the  agreement  was  that  expressed  in  Exhibit  A,  the  promise  was 
APPEL-     to  convey  the  land  to  the  plaintiff.     No  consideration   is  alleged,  and  the 
LATE       writing  could  add  no  force  to  the  promise   implied  by  law  to  convey    to  a 
CIVIL,      person  the  property  purchased  on  his  behalf. 

[218]  If,  on  the  other  hand,  the  agreement  was  that  set  up   in    the 

11  M.  813=  plaint,  the   promise  was  the  same,  viz.,  to  convey  the  land  to   plaintiff  ; 

12  Ind.  Jur.  but  the  consideration  for   the  promise  was   the  payment  of  Es.  571  into 

217  =  18      Court  by  plaintiff    in  order  to  enable  defendant  to  complete  the  purchase 

lad.  Jar.    which  he  had   made  for   himself  and   save  the   forfeiture  of  the   deposit 

884,         money. 

In  each  case,  therefore,  the  promise  was  the  same,  viz,  to  convey  to 
plaintiff,  but  the  reason  or  the  consideration  for  the  promise  is  different. 
It  has  been  held  that  Section  92  of  the  Evidence  Act  does  not  prevent 
a  party  to  a  contract  from  showing  that  the  consideration  was  different  to 
that  described  in  the  contract — Hukum  Chand  v.  Hiralal  (1) — and  the 
Madras  High  Court  has  held  in  Vasudeva  v.  Narasamma  (2)  that  Section  92 
does  not  prevent  the  disproof  of  a  recital  in  a  contract  as  to  the  considera- 
tion that  has  passed  by  showing  that  the  actual  consideration  was  some- 
thing different  from  that  alleged. 

Here  the  difference  is  between  the  actual  promise  to  pay  money  into 
Court  and  the  promise  legally  implied  as  the  consideration  for  the  promise 
to  convey,  but  whichever  of  them  was  the  consideration  the  terms  and 
character  of  the  agreement,  viz.,  that  defendant  shall  convey  to  plaintiff, 
are  neither  contradicted  nor  varied. 

We  think,  therefore,  that  plaintiff  is  not  precluded  by  Section  92 
from  bringing  evidence  in  support  of  the  case  put  forward  in  his  plaint, 
and  we  will,  therefore,  reverse  the  decrees  of  the  Courts  below  and  remand 
the  suit  to  the  Court  of  first  instance  for  a  decision  upon  the  facts.  We 
do  not  wish,  at  the  present  time,  to  express  any  opinion  upon  the  merits. 
The  appellant  should  have  his  costs  in  this  and  in  the  Lowar  Appellate 
Court,  and  the  costs  in  the  Court  of  first  instance  should  abide  and  follow 
the  result. 


11  H.  216  (F.B.). 
[216]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt,,  Chief  Juttice,  Mr.  Justice  Kernan, 

Mr.  Justice  Muttusami  Ayyar,  Mr,  Justice  Brandt  and 

Mr.  Justice  Parker. 


EEFERENCE  PROM  THE  BOARD  OF  KEVENUE,  UNDER  s.  46 
OF  THE  INDIAN  STAMP  ACT,  1879.*     [29th  July,  1887.] 

Stamp  Act,  Section  2  (13)-  Specified  property — Scliedule  I,  Article  25 — Declaration  of 
trust — Schedule  I,  Article  5  (c)— Agreement. 

An  agreement  was  made  between  certain  persons  to  transfer  the  future  surplus 
profits  of  their  respective  trades  to  a  trustee,  in  order  that  the  trustee  should  hold 
the  fund  so  to  be  created  on  certain  trusts  declared  in  the  agreement : 

Held,  that  the  agreement  was  liable  to  stamp  duty  as  a  declaration  of  trust 
under  the  Indian  Stamp  Act,  1879,  Schedule  I,  Article  25,  and  as  an  agreement 
under  Artcle  5  (c)  : 

*  Referred  OaseNo.  2  of  1887. 
(1)  3  B.  159.  (2)  5  M.  6. 
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Held,    also,  that  the  fund  intended  to  be  created  under  the  agreement  was  not 
"  specified  property  "  within  tbe  meaning  of  Section  2  (13)  of  the  said  Act. 

CASE  referred  to  the  High  Court  by  the  Board  of  Eevenue  under 
Section  46  of  the  Indian  Stamp  Act,  1879. 

On  5th  February,  1887,  this  case  was  referred  to  the  Board  of 
Revenue  by  the  Collector  of  Madras  under  Section  45  of  the  Stamp  Act, 
and  stated  in  the  following  letter : — 

"  I  have  the  honor  to  request  that  the  Board  of  Eevenue  will  be  so 
good  as  to  favour  me  with  their^decision  as  to  the  amount  of  stamp  duty 
chargeable  on  the  enclosed  document  (styled  "  memorandum  of  agreement") 
presented  by  Messrs.  Dymes  and  Co.  for  my  adjudication  under  Section  30. 

"  The  agreement  has  been  made  among  certain  cotton  press  compa- 
nies, who  mutually  agree,  among  other  conditions,  to  make  over  certain 
surplus  receipts  from  their  respective  presses  to  a  trustee,  nominated  under 
the  deed,  in  view  to  such  trustee  holding  tbe  accumulations  of  such  receipts 
from  time  to  time  until  they  amount  to,  at  least,  Es.  50,000 — after  deduct- 
ing certain  expenses — as  security  for  the  '  due  maintenance  and  obser- 
vance of  the  conditions  of  the  agreement.' 

"  I  feel  a  doubt  as  to  whether  the  instrument  should  be  treated 
as  an  '  agreement  not  otherwise  provided  for  by  the  Act,'  so  as  to 
be  chargeable  with  a  duty  of  annas  8  under  Article  5  (c),  Schedule  I,  [217] 
or  as  a  mortgage  under  Article  44  (a)  of  the  same  Schedule  with  reference 
to  Board's  Proceedings,  No.  371,  dated  4th  February,  1884.  I  am, 
however,  inclined  to  view  it  as  falling  under  the  latter  head  '  Mortgage' 
(vide  Cl.  13,  Section  3,  and  Article  44  (a).  Schedule  I),  inasmuch  as  it  stipu- 
lates for  certain  monies  made  over  from  time  to  time  to  the  trustee  by  the 
parties  to  the  deed,  being  formed  into  a  fund  to  be  held  by  him  as  security 
for  performance  of  the  conditions  of  the  engagement  entered  into.  If 
the  Board  agree  with  me  in  this  vie^v,  then  the  question  arises  as  to 
what  amount  should  be  taken  as  the  consideration  for  the  mortgage  for 
the  purposes  of  calculating  stamp  duty.  Although  the  amount,  existing 
at  the  time  of  execution  of  the  document,  and  over  which  a  right  is  created 
thereby  at  that  time  in  favour  of  the  trustee  for  the  performance  of  the 
engagement  (vide  Cl.  13,  Section  3),  is  almost  nothing,  and  will  not  be  so 
much  as  Es.  50,000  for  some  time  hereafter,  still,  as  the  document  is  in- 
tended to  cover  at  least  that  sum  ultimately  as  the  amount  of  security, 
provided  the  combination  continues  till  the  accumulations  reach  that 
figure  and  does  not  cease  meanwhile  owing  to  the  arising  of  a  contin- 
gency specified,  I  would  take  that  sum  (Es.  50,000)  as  the  consideration 
money,  and  levy  the  stamp  duty  accordingly  under  Article  21,  Schedule  I." 

The  Board's  resolution  on  the  letter  was  as  follows  : — 

11  The  Collector  of  Madras  forwards  a  certain  document  to  the  Board 
of  Eeveuue  under  Section  45  of  the  Stamp  Act,  and  asks 

"  (i)  under  what  Article  of    Schedule  I  of   that  Act,    it  should  be 

stamped ;  and 
*'  (ii)  if  at  an  ad  valorem  rate,  on  what  amount. 

"  The  Board  themselves  are  not  unanimous  in  the  matter,  and,  under 
Section  46,  they  beg,  therefore,  to  refer  the  Collector's  questions  to  the 
High  Court  for  an  authoritatve  answer. 

"  The  document  evidences  an  agreement  which  certain  cotton  press 
companies  at  Tinnevelly  have  made  with  each  other  to  prevent  under- 
bidding and  competition.  Its  main  condition  is  that  all  the  profits,  which 
each  individual  member  may  make,  are  to  be  shared  in  fixed  and  rigid 
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LATE 
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11  M .  216 
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1887       proportions  by  all ;   but,  incidentally,   a  proviso  has  been   inserted  tbat, 
JULY  ay.     before  any  distribution  of   profits  at  all  is  permitted,   a  sum  of  Bs.  50,000 
slmll  aooumulate  in  the  bands  of  trustees  to  be  held  as  security  for  the 
AFPBL-     (]ue  maintenance  and  observance  of  this  agreement." 
LATE  The  Acting  Government   Pleader    (Mr.    Powell)    for   the   Board   of 

CIVIL.      Revenue. 

The  judgment  of  the  Full  Bench  (COLLINS,  C.  J.,  KERNAN,  MUTTU- 
11  M.  216    SAMI  AYYAR,  BRANDT  and  PARKER,  JJ.)  was  delivered  by 

JUDGMENT. 

COLLINS,  C.  J  — We  are  of  opinion  that  the  instrument  in  question 
is'a  declaration  of  trust  and  an  agreement  not  otherwise  provided  for,  and 
that  the  intended  fund,  indicated  as  security,  is  in  this  case  not  specified 
property  within  the  meaning  of  Section  2,  clause  (13). 


11  M.  218  -  12  lad.  Jur    176. 

[218]  APPELLATE  CIVIL, 

Before  Sir  Arthur  J,  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


VENKATARATNAM  AND  OTHERS  (Defendants),  Appellants  v. 
KAMAYYA  (Piaintijft,  Respondent .*      [21st  October,  1887.J 

Limitation  Act,    Section  20 — Payment  of  interest — Prescribed    period — Extension  of 
period. 

The  words  "  prescribed  period,"  used  in  Section  20  of  the  Limitation  Act,  1877, 
mean  the  period  prescribed  by  the  Act. 

The  contention  than  only  one  extension  of  the  period  of  limitation  is  given  by 
payment  of  interest  is  unfounded. 

APPEAL  from  the  decree  of  J.  Thomson,  Acting  District  Judge  of  Gan- 
jam  reversing  the  decree  of  M.  Visvanatha  Ayyar,  Acting  District  Munsif 
of  Berhampore,  in  suit  No.  128  of  1886. 

Plaintiff  sued  to  recover  Es.  1,169-2-8  the  balance  due  on  an  unregis- 
tered bond,  dated  14th  March  1879,  payable  on  the  26th  March  1880. 

The  Munsif  dismissed  the  suit  on  the  ground  that,  although  the  suit 
was  instituted  within  three  years  from  the  date  of  the  last  payment  of  in- 
terest, such  payment  was  not  made  within  the  prescrided  period,  i.  e.,  three 
years  from  26th  March  1880. 

On  appeal,  the  District  Judge  remanded  the  suit,  holding  that  as  each 
payment  of  interest  had  been  made  within  three  years  of  the  last  prece- 
ding it,  the  suit  was  not  barred. 

Defendants  appealed. 

[219]  Mr.  Michell,  lor  appellants. 

Bhashyam  Ayyangar,  for  respondent. 

The  Court  (COLLINS  C.J.,  and  MUTTUSAMI  AYYAR,  J.)  delivered  the 
following 

JUDGMENT. 

The  bond  A  was  executed  in  1879  and  the  date  fixed  for  repayment 
was  the  26th  March  1880.  Interest  was  paid  in  June  1880,  in  November 
1882,  and  in  March  1884.  The  present  suit  was  brought  in  1886.  It  is- 

*  Appeal  against  Ord,er  No.  103  of  1887. 
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contended  by  the  defendants'  counsel  that  the  words  "  prescribed  period" 
in  Section  20,  Act  XV  of  1877,  mean  the  period  prescribed  in  the  con- 
tract  for  repayment,  and  it  is  also  contended  by  the  defendants'  counsel 
that  the  debt  is  barred  by  limitation,  that  Section  20  of  Act  XV  of  1877 
only  gives  one  new  period  of  limitation  of  three  years,  and  that,  as  the 
last  payment  within  the  three  years  was  made  in  November  1882,  the  debt 
was  time-barred  in  November  1885. 

Section  20  provides  that,  when  interest  on  a  debt  is  paid  before  the 
expiration  of  the  prescribed  period,  a  new  period  of  limitation  shall  be 
computed  from  the  time  when  such  payment  was  made,  and  there  is  no 
doubt  but  that  the  prescribed  period  is  the  period  prescribed  by  the  Act  and 
not  by  the  contract.  It  is  also  clear  that  each  payment  of  interest  gives  a 
fresh  starting  point,  and  neither  the  language  of  the  section  nor  the  inten- 
tion which  may  reasonably  be  inferred  from  it  affords  ground  for  the  con- 
tention that  the  section  has  application  to  only  one  payment  of  interest. 

We  also  find  the  same  view  had  been  taken  by  the  High  Courts  of 
Calcutta  and  Bombay  —  see  Mohesh  Lai  v.  Busunt  Kumaree  (1)  and 
Atmaram  v.  Govind  (2). 

The  claim  is,  therefore,  not  barred  by  limitation,  and  the  appeal  is 
dismissed  with  costs. 


1887 

OCT.  21. 

APPEL- 
LATE 
ClVIL. 

*  *.  218 
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[220]    APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

Kernan,  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Brandt, 

and  Mr.  Justice  Parker. 


MANISHA  ERADI  (Defendant  No.  2),  Petitioner  v.  SIYALI  KOYA 
(Plaintiff),  Respondent*      [15th  April  and  27th  November,  1887.] 

Civil  Procedure  Code,  Section  622  —  Court  acting  without  jurisdiction. 

A  Small  Cause  Court,  which  had  jurisdiction  under  Act  XI  of  1865  to  entertain 
suits  for  rent  only  where  the  claim  was  founded  on  contract,  erroneously  assumed 
that  a  sub-tenant,  by  entering  on  land  with  notice  that  his  lessor  was  bound  to 
pay  reot  to  the  landlord,  became  liable  by  an  implied  concract  to  pay  the  rent 
to  the  landlord,  and  p  is.-ud  a  decree  against  the  sub-tenant  for  the  rent  in 
arrears  : 

Held,  that,  under  Section  622  of  the  Code  of  Civil  Procedure,  the  High  Court 
had  power  10  set  aside  the  decree  —Amir  Hassan  Khan  v.  Sheo  Baksh  Singh  (I.L. 
R  ,  11  Cal.,  6)  discussed  and  explained. 

[F.,  15  M  372  (376)  ;  16  M.  454  (455)  ;  12  C.P.L.R  112  (113);  R..  25  A.  509  (524,  525} 
(F.B.)  =  <23  A.W.N.  104;  31  C  385  (387i  ;  27  M.  504  (509);  16  Ind.  Gas. 
933;  2  L.B.R.  333  (340i;  24  M.L.J.  205=  13  M.L.T.  123  =  (1913)  M.W.N.  101(105); 
24  M.L.J.  112  (1201  =  13  M.L.T.  60  ;  4  N.L.R.  184  ;  Disapr.,  l?  M,  410  (420; 
(F.B.);  D.,  22  M.  149  (151).] 

APPLICATION,  under  Section  622  of  the  Code  of  Civil  Procedure,  to  set 
aside  the  decree  of  E.  K.  Krisbnao,  Subordinate  Judge  of  South  Malabar, 
in  Small  Cause  suit  No.  446  of  1886. 

On  the  16th  April  1887,  the  Court  (MUTTUSAMI  AYYAR  and  BRANDT, 
JJ.)  referred  the  case  to  a  Full  Bench. 


*  Civil  Revision  Petition  No.  321  of  1886. 
(1);  6  C.  340. 
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1887  The  facts  are    set   out  in  the   order   of   reference,    which   was   as 

Nov.  27.     follows  :— 

"  The  plaintiff  sued  one  Tharaka  Peefcikayil  Assen  Koya  as  defendant 
No.  1,  the  petitioner,  Eradi,  as  defendant  No.  2,  and  another  (who  was 
BENCH,     exonerated),  for  rent  claimed  as  due  from  the  defendants. 

"  Defendant   No.  1  allowed  the  suit  to  go  ex  parte.     The  petitioner 

did  not  dispute  the  liability  of  defendant  No.  1  to  pay  rent  to  the  plain- 
tiff, but  pleaded  that,  whatever  the  petitioner's  liability  to  the  defendant 
n  '  Ul>'  No.  1,  there  was  no  privity  of  contract  between  him,  the  petitioner,  and 
the  plaintiff,  the  petitioner  having  contracted  to  pay,  and  having,  as  he 
alleged,  oaid  rent  to  defendant  No.  1. 

"  The  'pattam-chit,'  on  which  the  suit  was  based,  was  executed  by 
the  defendant  No.  1  alone. 

[221]"  The  Subordinate  Judge  gave  decree  against  defendant  No.  1  and 
the  petitioner  with  costs,  on  the  ground  that  '  though  there  was  no  privi- 
ty of  contract  between  defendant  No.  2  and  the  plaintiff,'  the  petitioner 
must  be  held  to  have  taken  the  land  on  lease  from  defendant  No.  1,  with 
notice  of  the  liability  of  defendant  No.  1  for  the  rent  sued  for,  and  that 
there  was  an  implied  contract  on  the  part  of  the  petitioner  to  see  that  the 
rent  payable  by  defendant  No.  1  was  paid. 

'  There  is  no  foundation  in  law  for  implying  any  contract,  such  as 
is  suggested,  but  the  error  is  an  error  of  law  as  applied  to  the  facts  of  the 
case. 

"  It  is  contended  that  the  proceedings  of  the  Subordinate  Judge 
should  be  revised  on  the  ground  that,  but  for  the  mistake  in  law,  the  Sub- 
ordinate Judge  had  no  jurisdiction  to  make  a  decree  against  the  petitioner, 
and  we  are  referred  to  a  case  decided  by  a  Divisional  Bench  of  this  Court 
— Rama  v.  Kunji  (1),  which  appears  to  afford  some  ground  for  the  con- 
tention in  the  case  before  us  ;  but  having  regard  to  Amir  Hassan  Khan's 
case  (2),  decided  by  the  Privy  Council,  and  to  a  more  recent  case  by  this 
Court  — Jivraji  v.  Pragji  (3) — it  appears  to  us  desirable  to  have  an 
authoritative  decision  on  the  point,  which  is  one  of  importance  and  of 
frequent  occurrence. 

"  The  questions  referred  may  be  stated  as  follows  : — Does  a  Judge 
act  without  jurisdiction,  within  the  meaning  of  the  word 'jurisdiction,' 
as  used  in  Section  622  of  the  Code  of  Civil  Procedure,  when  he  passes 
a  decree  against  a  party  on  the  basis  of  a  decision  which  is  the  result  of 
an  error  of  law  applied  to  the  facts  of  the  case  ?  Does  a  Judge  in  such 
case  act  illegally  or  with  material  irregularity  '  in  the  sense  in  which 
those  words  are  used  in  the  said  section?" 

Sankara  Menon,  for  petitioner. 

The  Acting  Advocate-General  (Mr.  Spring  Branson] ,  for  respond- 
ent. 

On  the  22ud  November  1887,  the  Full  Bench  (COLLINS,  C.  J.,  KER- 
NAN,  MUTTUSAMI  AYYAR,  BRANDT  and  PARKER  JJ.)  delivered  the 
following 

JUDGMENTS. 

COLLINS,  C.  J.— This  was  a  case  decided  by  the  Subordinate  Judge 
of  South  Malabar  in  a  Small  Cause  suit  No.  446  of  1886.  [222]  The 
decision  of  the  Subordinate  Judge  is  manifestly  bad  in  law,  buc  the  ques- 
tion to  be  decided  is — "Has  the  High  Court  power  to  interfere  under 

(1)  9  M.  375.  (2)  11  C.  6.  (3)  10  M.  51. 
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Section  622  of  the  Civil  Procedure  Code  ?"     It  becomes,  therefore,  neces-        1887 
sary  to  consider  if  the  Court  has  exercised  a  jurisdiction    not   vested  in  it     Nov.  27. 
by  law,  or  has  acted  in  the  exercise   of  its  jurisdiction    illegally,    or   with 
material  irregularity.     The  facts  of  the  case,  so  far  as  they  are    material,       FULL 
are  as  follows.     The  plaintiff  brought  a  suit  against  the  first  and  secord     BENCH. 
defendants  for  arrears  of  rent.     It  appears  that  the  first  defendant  execute':!     14~Ji~oon 
a  pattam-chit  on  the  22nd  February  1878,  agreeing  to  pay  a   certain  rent  ' 

to  the  plaintiff.  The  second  defendant  is  a  sub-mortgagee  under  the  first  ' 
defendant  and  is  in  possession  of  the  property.  He  has  paid  the  rent  agreed 
upon  to  the  first  defendant;,  who,  however,  has  not  paid  his  rent  to  the 
plaintiff.  The  Subordinate  Judge  held  that,  although  there  was  no 
privity  of  contract  between  the  second  defendant  and  the  plaintiff,  the 
rsecond  defendant  took  the  property  from  the  first  defendant  with  notice 
of  the  first  defendant's  liability  for  the  rent,  and  that  there  was  an  implied 
contract  on  his  part,  as  the  party  in  beneficial  occupation  of  the 
property  i$  bound  to  sea  that  the  burden  of  paying  rent  is  fully  dis- 
. charged,  and  he,  therefore,  held  that  both  the  first  and  second  defend- 
ants were  jointly  liable  for  the  rent. 

It  is  clear  that,  under  Act  XI  of  1865  (Small  Cause  Court  Act), 
.Section  6,  the  Subordin  toe  Judge  sitting  in  a  Small  Cause  Court  has 
jurisdiction  to  deal  with  claims  for  arrears  of  rent  only  when  the  claim 
was  founded  on  contract  —  K.  Venkatachala  v.  Narayana  (1).  The 
Subordinate  Judge  has  found  that  no  privity  of  contract  existed  between 
plaintiff  and  second  defendant,  but  has  erroneously  assumed,  as  a  matter 
of  law,  that  there  was  an  implied  contract  between  the  parties  on  the 
ground  that,  as  the  second  defendant  is  in  possession,  he  is  bound  to  see 
that  the  burden  of  paying  the  rent,  which  is  admittedly  due  by  the  first 
defendant,  is  discharged.  The  question  then  is — "  Can  the  Subordinate 
Judge  by  taking  an  erroneous  view  of  the  law  (in  this  case  by  assuming 
-that  a  contract  existed  between  plaintiff  and  second  defendant)  give 
himself  jurisdiction  over  the  cause?" 

No  contract,  either  in  fact  or  in  law,  existed  between  the  plaintiff  and 
second  defendant.  Without  such  contract  a  Small  Cause  Court  had  no 
jurisdiction  to  try  the  cause.  Can  it  be  said,  there- [223] fore,  that,  because 
the  Subordinate  Judge  assumed,  as  a  matter  of  law,  that  which  in  fact  had 
no  existence  in  law,  he  could  give  himself  jurisdiction  over  the  matter  of 
the  suit.  I  am  of  opinion  that  the  Subordinate  Judge  had  no  jurisdiction 
to  try  trie  cause  and  that  the  High  Court  has  power  to  interfere  under 
Section  622,  Civil  Procedure  Code. 

KEBNAN,  J. — The  questions  referred  to  the  Full  Bench  are —  '  Does 
a  Judge  act  without  jurisdiction,  within  the  meaning  of  the  word  'jurisdic- 
tion,' as  used  in  Section  622,  Civil  Procedure  Code,  when  he  passes  a  decree 
against  a  party  on  the  basis  of  a  decision  which  is  the  result  of  an  error  of 
law  applied  to  the  facts  of  the  case?  Does  a  Judge  in  such  case  'act  illegal- 
ly or  with  material  irregularity'  in  the  sense  in  which  those  words  are 
.used  in  the  said  section  ?  " 

The  plaint  in  the  referred  case  did  not  show  on  the  face  of  it  that  the 

Small  Cause  Court  had  jurisdiction    to  entertain  the  suit  as  against   the 

second  defendant.     In  the  plaint,  it  was  alleged  that  the  plaintiff  made  a 

lease  to  the  first  defendant  at  a  certain  rent  and  that  a  sum  specified  was 

-due  as  arrears  of  rent.     It  then  alleged  that  the  second  defendant   was  a 

(1HM.H.C.R.  393. 
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1887       mortgagee  of  the  interest  of  the  lessee  and  alleged  that  the  second  defend- 
Nov.  27.     ant   thereby   became  liable  to     pay   the  rent  claimed.     It   was  further 
alleged  thai  the  first  defendant's  interest  in  the  lease  was  set  up  for  sale 
FULL       and  was  purchased  by  the  third  defendant,  and  rent    was-  claimed  against 
BENCH,     the  third  defendant.     A  decree  for  payment  was  made  against   the  second 
defendant.     A  plaint  filed  within  any  limited   jurisdiction  should  on  the 
11  M.  220  jace  Qf  jt  8J3OW  (jne  jurisdiction  of  the  Court  to  entertain  the  suit.     As  the 
(P.B.)=      plaint  did  not  show  jurisdiction  in  the  Small  Cause  Court    to    entertain 
1J  lod.  JUP    ^e  g|1Jt  agajnst   6ne  8econd  defendant,  tha    Small  Cause   Judge  had    no 
jurisdiction  to  act,  except  to  have  returned  the  plaint  for  amendment  by 
omission   of   the  name   of  the   second  defendant,  or  at   the  hearing  to 
dismiss  the  suit  as  against  the    second  defendant,  on    the  ground  that  he 
had  not  jurisdiction  to  try  the  case  as  against  the  second  defendant.  The 
Small  Cause   Judge  acted  without   jurisdiction  in    entertaining  the  suit 
against  the  second  defendant,  and  his  decree  was    made  without  jurisdic- 
tion  and  was  a  nullity,  and  it  may  be  revised  under  Section    622,    Civil 
Procedure    Code.      The   case  is    entirely    different    from    many    casea 
that  might  be  cited  where   a  Small   Cause  Court   having  jurisdiction  to 
entertain   a   suit    made  a  decision    erroneous  in   point  of  law,    but   did 
[224]  not  exceed  its  jurisdiction.     The  abeve  being  my  opinion    in  this 
case,    it   is  not   probably   necessary   to   answer   the   abstract   questions 
referred. 

MUTTUSAMI  AYYAlt,  J.— The  facts  of  the  case,  which  has  given  rise 
to  this  reference,  are  sufficiently  stated  in  the  order  recorded  by  the 
Divisional  Bench,  by  which  the  reference  has  been  made.  The  petitioner 
was  the  second  defendant  in  the  suit,  which  the  respondent  instituted  on 
the  small  cause  side  of  the  Subordinate  Court  at  Calicut  to  recover  certain 
arrears  of  rent  due  under  a  pattam  or  rent-chit  executed  by  the  first,  defend- 
ant in  favor  of  the  plaintiff — respondent  on  the  22nd  February  1878.  The 
plaint  contained  no  specific  averment  as  to  the  liability  of  the  petitioner 
for  the  rent  due  by  the  first  defendant.  It  appears,  however,  that  the 
former  was  a  sub-kanamdar  and  a  sub-tenant  under  the  latter  to  whom  the 
respondent  (plaintiff)  had  previously  demised  his  land  on  kanam.  The 
petitioner's  defence  was  that  he  had  paid  rent  to  the  first  defendant  due 
up  to  the  year  1059  or  1884,  and  that  he  was  ready  and  willing  to  pay  rent 
for  1060  and  1061  or  1885  and  1886.  The  facts  found  by  the  Small  Cause 
Judge  were  that  there  was  no  privity  of  contract  between  the  petitioner  and 
the  respondent,  but  that  the  former  took  the  property  from  the  first 
defendant  with  notice  of  his  liability  to  pty  the  rent  sued  for.  He  then 
observed  that  the  obligation  to  pay  rent  was  correlated  to  the  right 
of  beneficial  enjoyment  and  that  there  was,  therefore,  an  implied  contract 
whereby  the  second  defendant  was  bound,  as  the  party  in  beneficial 
occupation,  to  see  that  "the  burden  of  paying  rent  which  was  correlative 
to  the  right  of  beneficial  enjoyment  was  fully  discharged."  He  observed 
also  that  the  petitioner  or  sub-tenant  ''might  well  have  withheld  payment 
of  rent  to  his  own  landloid,  the  first  defendant,  in  view  of  the  respondent, 
the  superior  landlord,  coming  upon  him  for  rent."  He  remarked  further 
that  the  first  defendant  had  been  insolvent  for  some  time  and  that  "it  was, 
therefore,  more  than  under  ordinary  circumstances  the  petitioner's  duty  to 
sea  that  the  janmi's  dues  on  the  regular  payment,  of  which  his  security  was 
dependant,  were  discharged."  Inadvertence  to  the  foregoing  observations, 
he  passed  a  decree  for  the  rent  sued  for  with  costs  as  well  against  the  peti- 
tioner as  against  the  first  defendant.  It  was  argued  for  the  petitioner  that 
admittedly  there  was  no  contract  between  him  and  the  respondent,  that, 
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unless  there  was   a  contract,  express  or  implied,  the  Small  Cause  Court        1887 
had  no   jurisdiction   to  [225]   entertain    a    suit  for   arrears  of  rent,  and     Nov.  27. 
that    under    Section    622  of  the    Code    of    Civil    Procedure    the    decree 
should    be  set  aside  so  far    as  it    relates  to  the  petitioner  as  one  made       FULL 
without      jurisdiction.     There    is      no    doubt    that,    under    Section    6,      BENCH. 

Act  XI  of    1865,    which    constituted     Small  Cause  Courts,    it    was   not        

competent  to  the  Subordinate  Judge  to  take  cognizance  of  a  claim  **• 
for  arrears  of  rent  in  the  exercise  of  small  causa  jurisdiction  unless  the  „  <"•*•) = 
claim  rested  on  a  contract.  This  was  decided  so  early  as  1869  in  K.  Ven-  i2  I"d-  Jat 
katachala  v.  Narayana.  In  the  case  before  us  there  was  admittedly  no 
contract  by  the  petitioner  to  pay  rent  to  the  respondent,  It  is  nob  alleged, 
and  there  is  no  evidence  on  the  record  to  show,  that  there  was  any  com- 
munication before  suit  between  the  petitioner  and  the  respondent  in  regard 
to  payment  of  rent,  or  that  the  former  attorned  to  the  latter  by  reason 
of  the  firsb  defendant's  insolvency  or  any  other  circumstance.  It  is  clear 
then  that  the  Subordinate  Judge  considered  that  a  contract  might  be  im- 
plied, as  a  matter  of  law,  on  the  part  of  the  sub-tenant  to  see  that  rent 
was  duly  paid  by  his  own  landlord  to  the  superior  landlord.  The  state- 
ment by  the  petitioner  that  he  was  willing  to  pay  rent  for  1060  and  1061 
did  not  amount,  upon  the  facts  found,  to  an  admission  of  a  prior  contract, 
but  it  was  intended  to  be  a  promise  to  obey  the  decree  of  Court,  if  one 
should  be  made  as  the  rent  due  for  those  years  had  not  been  previously 
paid  to  the  first  defendant.  The  material  question  then  is  whether  in  cases 
which  a  Small  Cause  Court  in  erroneously  implies  a  contract  as  a  matter 
of  law  and  over  which,  but  for  that  error,  it  would  have  no  jurisdiction,  the 
High  Court  may  interfere  as  a  Court  of  Revision  under  Section  622.  It  is 
provided  by  that  section  that  the  High  Court  may  call  for  the  record  of 
any  case  in  which  no  appeal  lies  to  the  High  Court,  if  the  Court  by  which 
the  case  is  decided  apoears  to  have  exercised  a  jurisdiction  not  vested  in 
it  by  law,  or  to  have  failed  to  exercise  a  jurisdiction  so  vested,  or  to  have 
acted  in  the  exercise  of  its  jurisdiction  illegally,  or  with  material  irregu- 
larity, and  may  pass  such  order  in  the  case  as  the  High  Court  thinks  fit. 

Three  questions  require  to  be  considered  for  the  purposes  of  this  re- 
ference in  connection  with  the  interpretation  which  has  to  be  placed  on 
this  section,  viz.,  (1)  What  is  the  sense  in  which  the  term  "  jurisdiction  " 
is  used  ?  (2)  What  is  the  scope  of  the  words  ''  act  illegally  or  with  ma- 
terial irregularity  in  the  exercise  of  juris-[226]  diction  ?"  (3)  How  is  it  to 
be  decided  in  particular  cases  that  jurisdiction  is  or  is  not  vested  by  law? 

As  to  the  first  question,  it  is  clear  that  the  term  "  jurisdiction  "  is 
used  in  contradistinction  to  the"  merits,"  and  that  it  denotes  a  tribunal 
designated  by  the  legislature  as  competent  to  entertain  the  case  under 
reference.  The  course  of  legislation  in  India  is  conclusive  on  this  point. 

The  first  provision  of  law  to  which  I  may  refer  is  Section  350, Act  VIII 
of  1859.  In  regulating  the  powers  of  the  appellate  Courts  it  provided  that 
no  decree  should  be  interfered  with  for  any  error,  defect  or  irregularity 
not  affecting  the  merits  of  the  case  or  the  jurisdiction  of  the  courts.  This 
is  a  clear  indication  that  the  legislature  used  in  that  enactment  the  term 
"  jurisdiction  "  in  contradistinction  to  the  expression,  "  the  merits  of  the 
case." 

I  shall  next  refer  to  Section  35,  Act  XXIII  of  1861.  It  enabled  the 
late  Sadr  Court  to  call  for  the  record  of  any  case  decided  on  appeal  by 
any  subordinate  Court,  in  which  no  further  appeal  lay  to  the  Sadr  Court, 
and  to  set  aside  its  decision  or  pass  any  other  order  if  the  subordinate 
court  appeared,  in  hearing  the  appeal,  to  have  exercised  a  jurisdiction  not 
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1887       vested  in  it  by  law.     This  is  important  as  the  first  section  in  the  Code  of 
Nov.  27.     Civil  Procedure,  which  created  a  power  of  revision  wheo  no  appeal  was 
allowed  by  law  and  limited  it  to  cases  in  which  the  lower  appellate  Court 
FULL      exercised  a  jurisdiction  not  vested  in  it  by  law. 

BENCH.  The  third  provision  of  law  on  the  subject  is  Section  622  of  Act  X  of 

—        1877   as  amended  by  Acb  XI [  of  1879,  Section  92.     Section  35  of  Act 

**     '  2^'     XXIII  of  1861  was  not  only  re-enacted  but   also  amplified.     The  power 

'        J        of  revision  was  extended  to  three  classes  of  cases,  viz  ,  (1)  when  the  Court 

n  '    ur*   by  which  the  case  was  decided   exercised   a   jurisdiction  which    was  not 

vested  in  it  by  law;  (2)  when  ir,  failed  to  exercise  a  jurisdiction  so  vested  ; 

and  (3)  when  the  subordinate  court  acted  in  the  exercise  of  its  jurisdiction 

illegally  or  with  material  irregularity. 

The  power  was  further  extended  to  cases  decided  by  every  Subordi- 
nate Court  in  which  no  appeal  lay  to  the  High  Court.  I  do  not  here 
refer  to  Section  15  of  the  Charter  Act,  24  &  25  Vic.,  c.  104.  or  to  Sec- 
tion 25  of  the  recent  Small  Causes  Court  Act  of  1886  as  it  is  not  neces- 
sary for  my  present  purpose  to  do  so.  I  may  also  add  [227]  that  the  last 
clause  in  Section  622  "acts  illegally  or  with  material  irregularity"  was 
first  introduced  by  Act  XII  of  1879. 

According  to  the  course  of  decisions  in  this  Presidency,  no  doubt 
was  ever  entertained  as  to  the  sense  in  which  the  term  "  jurisdiction  "  is 
to  be  understood.  It  was  always  taken  to  refer  to  the  status  of  a  tribunal 
as  the  proper  forum  designated  by  the  legislature  to  adjudicate  on  the  case 
under  reference.  It  is  evident  then  that  a  Court  has  or  has  not  jurisdic- 
tion according  as,  upon  the  facts  found,  the  conditions  specified  in 
the  enactment  which  gave  the  jurisdiction  are  or  are  not  satisfied. 
Doubt  was,  however,  entertained  as  to  the  scope  of  the  words  ''  acted 
illegally  or  with  material  irregularity  in  the  exercise  of  its  jurisdiction." 
It  was  said  that  it  was  not  enough  to  show  that  there  was  an  error  of  law 
or  a  material  irregularity  in  the  exercise  of  jurisdiction,  but  it  was  neces- 
sary to  go  further  and  prove  that  such  error  or  irregularity  crept  in  other  wise 
than  in  good  faith,  or  as  the  result  of  arbitrary  action  on  the  part  of  the 
Subordinate  Court  in  a  case  which  it  had  jurisdiction  to  decide.  It  was 
also  urged  that,  unless  the  words  were  so  limited,  there  would  practically 
be  a  second  appeal  in  every  cise  in  which  the  law  does  not  allow  an 
appeal  to  the  High  Court.  This  view  led  to  the  Full  Banch  decision  of 
this  Court  in  Civil  Revision  Petition  No.  255  of  1882.  It  was  held  in 
that  case  that,  according  to  the  plain  meaning  of  the  words,  the  legislature 
gave  the  High  Court  a  discretionary  power  of  revision  in  every  case  in 
which  the  subordinate  Court  had  jurisdiction  and  in  which  there  was  an 
error  of  law,  or  a  material  irregularity  which  affected  the  decision  on  the 
merits.  See  also  the  decision  in  Pugardin  v.  Moidin  (1).  As  to  the 
objection  that  such  construction  would  practically  allow  a  second  appeal 
in  every  case  in  which  an  appeal  was  not  allowed  by  law,  it  was  held 
that  the  power  of  revision  was  a  discretionary  power  and  that  the  legis- 
lature considered  it  probably  necessary  to  confer  such  power  upon  the  High 
Court  in  order  to  prevent  injustice  in  the  very  large  number  of  small 
causes  finally  decided  by  inferior  Courts.  In  this  connection  it  may  not  be 
amiss  to  draw  attention  to  Section  25  of  the  recent  Mufassal  Small  Cause 
Court  Act,  which  gives  the  High  Court  a  power  of  revision  in  order  to 
enable  it  to  see  that  the  decision  of  the  Small  Cause  Courts  is  in  accord- 
ance with  law.  [228]  It  is  clear  then  that  the  words  "  in  the  ezercise  of 

(1)  6  M.  414. 
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its  jurisdiction"  were  taken  by  the  Full  Bench  to  refer  to  a  case  over  which        1887 
the  subordinate  Court  had  jurisdiction.  Nov..  27. 

After  the  Full  Bench  decision,  the  scope  of  Section  622  was  considered 
by  the  Privy  Council  in  Amir  Hassan  v.  Sheo  Baksh  Singh.  The  facts 
of  that  case  were  shortly  these.  Raja  Amir  Hassan  Khan  sued  Theo  BENCH. 
Baksh  to  redeem  the  mortgage  of  a  three-quarter  share  in  the  taluk  of  At~^T9nA 
Khanpur.  The  suit  was  commenced  in  the  Court  of  the  Extra  Assistant  *  •'._ 
Commissioner  in  Oude.  The  questions  raised  for  decision  were  whether  ' 
the  suit  was  not  barred  by  Sections  13  and  43  of  Act  X  of  1877,  whether  12  ! 
the  plaintiff  was  entitled  to  represent  the  mortgagors,  and  whether  it  was 
competent  to  him  to  claim  to  redeem  the  mortgaged  property.  There  was 
no  dispute  as  to  the  jurisdiction  of  the  Assistant  Commissioner  to 
take  cognizance  of  the  suit.  He  decided  the  case  in  favour  of  the 
plaintiff  therein.  On  appeal,  the  District  Judge  of  Sitapur  confirmed 
his  decision.  As  no  further  appeal  was  allowed  under  the  Oude  Civil 
Courts  Act,  the  Judicial  Commissioner  called  for  the  record  under  Section 
622  and  reversed  the  decisions  of  the  Courts  below  on  the  ground  that 
they  were  erroneous.  It  was  argued  before  the  Privy  Council  that  the 
words  "  act  illegally  or  with  material  irregularity  in  the  exercise  of 
its  jurisdiction"  did  not  comprehend  cases  of  "  erroneous  decision," 
The  Judicial  Committee  upheld  this  contention  and  said :  "  The 
question  then  is — Did  the  Judges  of  the  Lower  Courts  in  this  case  in  the 
exercise  of  their  jurisdiction  act  illegally  or  with  material  irregularity? 
It  appears  that  they  had  perfect  jurisdiction  to  decide  the  question  which 
was  before  them  and  they  did  decide  it.  Whether  they  decided  it  rightly 
or  wrongly,  they  had  jurisdiction  to  decide  the  case,  and  even  if  they 
decided  wrongly  they  did  not  exercise  their  jurisdiction  illegally  or  with 
material  irregularity.  The  Judicial  Commissioner  had  no  jurisdiction  in 
the  case  under  Section  622."  What  class  of  cases  was  then  intended  to 
be  comprehended  by  the  words  "act  illegally  or  with  material  irregularity" 
was  not  explained  by  the  Privy  Council  in  that  judgment,  but  it  was 
distinctly  observed  that  "  even  if  they  decided  wrongly  they  did  not  exer- 
cise their  jurisdiction  illegally  or  with  material  irregularity."  As  some 
effect  must  have  been  intended  to  be  given  to  those  words,  which  are 
to  be  found  in  Section  622,  the  reasonable  inference  is  that  the  words 
"  act  illegally  or  with  material  irregu-[229]  larity  "  were  not  consi- 
dered by  the  Judicial  Committee  to  presuppose  a  case  as  was  considered 
by  the  Full  Bench  of  this  Court  which  the  lower  Court  had  jurisdiction  to 
decide,  but  in  which  its  decision  on  the  other  questions  raised  therein  was 
tainted  with  illegality  or  material  irregularity ;  but  that  those  words  were 
taken  to  have  reference  to  the  mode  in  which  the  lower  Court  came  to  the 
conclusion  that  it  had  jurisdiction  over  the  case. 

If  this  view  is  correct,  the  words  "  act  illegally  or  with  material  irre- 
gularity "  apply  to  those  cases  only  in  which  there  is  an  error  of  law  or  a 
material  irregularity  in  the  procedure  bv  reason  of  which  the  subordinate 
Court  concludes  that  it  has  or  has  not  jurisdiction.  The  majority  of  the 
decisions  passed  in  this  Presidency,  subsequent  to  the  decision  of  the  Privy 
Council,  are  in  accordance  with  that  view,  though  it  cannot  be  said  that 
there  are  no  decisions  in  conflict  with  it.  In  Erajabi  v.  Mayan  (1),  a 
Divisional  Bench  of  this  Court  set  aside  in  September  1885  the  decision 
of  a  Village  Munsif  on  the  ground  that  the  Village  Munsif  failed  to  consi- 
der that  the  suit  was  barred  by  limitation.  It  is  difficult  to  reconcile  this 

(1)  9  M.  118. 
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1887       decision  with  that  of  the  Privy  Council.     In  Kunhamed  v.  Chathu,  decided 

Hov.  97.     in  April  1886,  the  High  Court  set  aside  an  order  made  under  Section  315  of 

the  Code  of  Civil  Procedure,  directing  a  refund  of  the  purchase  money,  on 

FULL      the  ground  that  the  judgment-debtor  had  some  saleable  interest  and  that 

BENCH,     the  District  Munsif  was  in  error  in   supposing  that  in  such  a  case  he  had 

power  to  order  a  refund.     The  principle  it  suggests   is  that  the  District 

11  M.  210    j^UD8{f  concluded  by  an  error  of  law  that  ha   was  competent  to    order  a 

refund,  though,  upon  the  facts  found,  he  was  not  competent  to  do  so.     In 

12  Ind.  Jar.  ftama  v  Knnji  (1),  the  High  Court  set  aside  the  decree  of  a  Subordinate 

*9*         Judge  dismissing  a  suit  by  a  pleader  to  recover  his  fee  and  directed  him  to 

decide  the  case  on   the  merits  on  the  ground   that  he  was  in  error  in 

supposing  that  a  contract  in   writing  was  necessary  to    sustain  such  suit 

under  the  Lagal  Practitioner's  Act,   while  upon  its  true  construction   it 

was  not  necessary.     I  may  also  refer  to  Jivraji  v.  Pragji  (2),  Seshadri  v. 

Krishnan  (3),  Sanjivi  v.  Ramasami  (4). 

There  is  no  reason  then  to  doubt  that  the  term  "  jurisdiction  " 
is  intended  to  denote  the  competent  forum.  There  is  also  no  doubt 
[230]  that  the  words,  "  act  illegally  or  with  material  irregularity  in  the 
exercise  of  its  jurisdiction,  "  must  be  taken,  on  the  authority  of  the  Privy 
Council,  not  to  comprehend  erroneous  decision  in  cases  which  the  subor- 
dinate Court  has  jurisdiction  to  decide,  but  to  refer  to  what  goes  before 
and  to  the  mode  in  which  the  lower  Court  comes  to  the  conclusion  either 
that  it  has  or  that  it  has  not  jurisdiction. 

As  to  the  third  question  how  is  it  to  be  decided  whether  jurisdiction 
is  or  is  not  vested  in  a  Court  by  law,  it  is  important  to  bear  in  mind  that 
the  Civil  Courts  derive  their  jurisdiction  from  general  law  or  a  special 
enactment,  and  that  in  the  case  of  a  Small  Cause  Court  or  any  other 
Court  of  limited  jurisdiction,  the  jurisdiction  must  appear  upon  the  facts 
found  to  be  exercised  within  the  limits  prescribed  by  the  enactment  which 
gave  jurisdiction.  In  revision  we  are  no  doubt  bound  to  accept  the  facts 
as  found  by  the  subordinate  Court,  provided  that  they  are  so  found  upon 
legal  evidence  and  there  is  no  material  irregularity  in  the  procedure,  but 
at  the  same  time  we  are  not  bound  to  accept  their  errors  of  law  or  to 
overlook  any  material  irregularity  affecting  their  decision  on  the  question 
of  jurisdiction.  The  decision  in  D.  Tilakchand  v.  B  Govind  Shet  (5)  takes 
the  same  view  of  the  scope  of  Section  622. 

The  law  then  as  now  applicable  may  be  thus  formulated.  In  cases 
in  which  the  subordinate  Court  exercises  a  jurisdiction  which  is  not  vest- 
ed in  it  by  law,  or  fails  to  exercise  a  jurisdiction  which  is  vested  in  it  by 
law,  or  assumes  or  declines  jurisdiction  in  consequence  of  some  error  of 
law  or  of  some  material  irregularity  in  its  procedure,  the  High  Court  may 
interfere  under  Section  622.  In  cases  in  which,  upon  the  facts  found  by 
the  subordinate  Court  that  Court  has  jurisdiction  according  to  law  and 
there  is  no  material  irregularity  in  its  procedure  affecting  the  question  of 
jurisdiction,  the  High  Court  is  not  competent  to  interfere,  though  its  deci- 
sion on  the  merits  or  on  any  other  preliminary  question  is  erroneous  in 
law. 

Applying  these  principles  to  the  case  before  us,  I  consider  that 
it  is  one  in  which  it  is  competent  to  us  to  interfere  under  Section  622. 
The  fact  found  by  the  Subordinate  Judge  is  that  there  was  no  contract 
And  there  was  therefore  no  privity  of  contract  between  [231]  the 

(1)  9  M.  375.        (2)  10  M.  51.        (3)  8  M.  192.        (4)  8  M.  494.         (5)  9  B.  82. 
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petitioner    and  the    respondent.     This   being   so     he   had    no  inherent       1887 
jurisdiction  to  entertain  the   suit    for  arrears  of  rent    against  the  peti-     Nov.  27. 
tioner.     It  must  also   be  observed  that,  as  a  matter  of   law,    no  contract        " 
can  be  implied  on  the  pirt  of  a  sub-tenant  to  see  that    his  own   landlord      -cULL 
punctually  pays  the   rent  due  by  him   to    his  superior  landlord,  and  on     BENCH, 
default  to  pay  it   himself.     In  implying   such  a  contract  the  Subordinate       4~vi~n<>r\ 
Judge  has,  by  an  error   of  law,  supposed  that  an    implied  contract  existed  ' 

and  thereby  acted  illegally  in  regard  to  a  matter  which  is  the  basis  of  his  *  ~ 
jurisdiction.  The  Subordinate  Judge  having  no  inherent  jurisdiction  upon  °  * 
the  facts  as  stated  by  him,  he  cannot  give  himself  a  jurisdiction  which  the 
law  does  not  give  him  by  an  erroneous  statement  of  their  result  in  law. 
Nor  can  a  party  give  jurisdiction  by  consent  to  a  tribunal  which  has  no 
inherent  jurisdiction.  The  observations  of  the  Privy  Council  in  regard 
to  the  right  of  a  party  to  waive  his  objection  to  jurisdiction  in  the  case  of 
Minakshe  v.  Subramanya  (1)  decided  on  the  16th  June  last  are  pertinent.  In 
that  case  the  Judicial  Committee  held  that  no  appeal  lay  to  the  High 
Court  from  the  order  made  by  the  District  Judge  under  Act  XX  of  1863, 
but  it  was  urged  by  Counsel  that  by  reason  of  the  course  pursued  by  the 
parties  in  the  High  Court  they  waived  the  right  which  they  might  otherwise 
have  had  to  raise  the  question  of  want  of  jurisdiction.  The  Judicial 
Committee  observed  that  the  view  suggested  was  untenable,  that  no 
amount  of  consent  could  confer  jurisdiction  where  noae  existed,  that, 
when  the  Court  had  no  jurisdiction  over  the  subject-matter  of  a  suit,  the 
parties  could  not  by  their  mutual  consent  convert  it  into  a  Court  of  com- 
petent jurisdiction,  though  they  might  constitute  the  Judge  their  arbitra- 
tor. The  conclusion  I  come  to  is  that  no  error  of  law,  as  applied  to  the 
facts  found  by  the  sudordinabe  Court,  no  missfcatements  in  the  plaint,  no 
waiver  of  the  objection  to  want  of  jurisdiction  in  a  Small  Cause  Court, 
which,  upon  the  facts  found,  baa  no  inherent  jurisdiction  over  the  subject- 
matter  of  the  suit  so  far  as  it  relates  to  a  particular  defendant,  can  convert 
it  into  a  proper  forum.  The  reason  is  that  the  Small  Cause  Court  is  a 
Court  of  limited  jurisdiction,  that  it  has  or  has  not  jurisdiction  according 
as  the  conditions  designated  by  the  legislature  do  or  do  not  exist,  and  that 
when  a  contract  is  necessary,  and  when  there  is  none,  it  can  have  no 
jurisdiction. 

[232]  It  remains  for  me  to  notice  the  objection  that  was  referred  to 
at  the  hearing.  It  was  said  that  we  might  hold  the  Subordinate  Judge 
considered  that  there  was  an  implied  contract  and  accept  it  as  a  finding 
on  a  question  of  fact  by  a  Court  of  final  jurisdiction.  This  view  appears 
to  me  to  be  untenable  for  several  reasons.  In  the  first  place,  the  Subor- 
dinate Judge  did  not  intend  to  find  an  implied  contract  as  a  matter  of  fact, 
but  stated  expressly  that  there  was  no  privity  of  contract.  Again,  he 
propounded  a  theory  of  an  obligation  on  the  part  of  the  sub-tenant  to  see 
that  his  landlord  paid  rent  to  the  superior  landlord  as  arising  from  the 
relation  supposed  to  exist  between  rent  and  beneficial  enjoyment.  This 
makes  it  clear  that  he  intended  to  infer  an  implied  obligation  from  a  rule 
of  law  which  had  no  existence.  Further  knowledge  by  the  sub-tenant 
that  his  landlord  was  in  arrear  of  rent,  or  that  he  was  in  insolvent 
circumstances  and  his  omission  to  withhold  payment  of  rent  which  he  was 
bound  to  pay  constitute  together  no  legal  evidence  of  a  contract  by  the 
sub-tenant  to  pay  rent  to  the  superior  landlord  in  any  event,  and  the 
absence  of  legal  evidence  in  support  of  a  finding  is  a  legitimate  ground 
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1887       for  interference,  though,  when  there  is  some   legal  evidence,  neither  the 
Nov.  37.     weight  due  to  it  nor  its  sufficiency  is  a  ground  for  interference. 

-,  For  these  reasons,  I  am  of  opinion  that  the  ca^e   under  reference  is 

one  in  which  we  may  interfere  under  Section  622. 


BRANDT,  J.  —  The  question,  which  the  order  of  reference  in  this  case 
11  M.  220  raises,  is  whether  the  High  Court  has  or  has  not  power  under  Section 
(P.B.)-  622  to  revise  the  decree  made  by  the  Subordinate  Judge  on  the  ground 
12  Ind.  Jut.  that  the  latter  had  not  jurisdiction  within  the  meaning  of  the  word  as 
19.  used  in  that  section. 

It  is,  I  think,  clear  that  the  word  ''  jurisdiction,"  as  used  by  the 
Privy  Council  in  Amir  Hassan  Khan's  case,  in  the  sentences  —  "  The 
question  then  is  did  the  Judges  of  the  Lower  Courts  in  this  case,  in  the 
exsrcise  of  their  jurisdiction,  act  illegally  or  with  material  irregularity," 
and  "  it  appears  they  had  perfect  jurisdiction  to  decide  the  question  before 
them,"  was  used  in  the  sense  that  the  court  of  first  instance  and  the 
Appellate  Court  had  legal  authority  to  hear  and  determine  the  suit  ;  but 
unreservedly  accepting  that  decision  as  determining  that,  when  a  Court 
is  duly  invested  with  such  authority,  the  High  Court  is  not  empowered 
to  inquire  into  the  correctness  of  the  law  with  reference  to  which 
the  decision  is  given,  or  of  the  findings  on  the  facts,  is  the  question 
[233]  now  before  us  expressly  or  by  implication  determined  by  that  case  ? 
I  think  not. 

In  that  case  the  Lower  Courts  unquestionably  had  jurisdiction,  that 
is  to  say,  they  had  authority  both  in  respect  of  territorial  and  pecuniary 
jurisdiction  properly  so  called,  and  in  respect  of  the  subject-matter  of  the 
suit,  the  suit  was  of  a  class  properly  instituted  in  those  Courts  and  they 
had  authority  to  hear  and  determine  the  matters  in  dispute.  In  the 
case  before  us,  it  may  be  assumed  —  it  is  indeed  apparent  —  that  as 
regards  the  second  defendant  the  plaintiff's  suit  was  one,  which,  as 
disclosed  in  the  plaint,  the  Subordinate  Judge  could  not  legally  enter- 
tain on  the  small  cause  side  of  his  Court.  The  material  allegations  in 
the  plaint  are  that  the  plaintiff  demised  certain  land  to  the  first  defendant 
on  kanam  ;  that  rent  was  due  in  arrears  ;  that  the  second  defendant  was 
in  possession  as  a  kanamdar  or  sub-mortgagee  under  the  first  defendant  ; 
and  that  the  defendants  are  liable  for  the  rent.  The  second  defendant  said 
that  he  held  under,  and  was  responsible  to,  the  first  defendant  only  for 
rent  due  from  him  to  the  latter.  The  Subordinate  Judge  found,  as  a  fact, 
that  there  was  no  privity  of  contract  between  the  second  defendant  and  the 
plaintiff  ;  the  plaint  disclosing  nothing  to  constitute  a  suit  for  rent  by  the 
plaintiff  as  against  the  second  defendant,  maintainable  in  a  Court  of  Small 
Causes,  the  Subordinate  Judge  had  not  jurisdiction  in  the  suit  as  a  small 
cause  suit  ;  but  he  proceeded,  for  reasons  stated  by  him,  to  give  a  decree 
against  the  second  defendant  as  well  as  against  the  first  defendant.  To 
determine  the  question,  whether  the  allegations  contained  in  a  plaint  con- 
stitute a  case  which  a  Judge  is  empowered  by  law  to  try,  is  a  question 
which  the  Judge  has  no  doubt  jurisdiction  to  determine,  jurisdiction,  that 
is,  in  the  sense  that  he  is  empowered  and  bound  by  law  to  receive  all 
plaints  (subject  to  certain  conditions  as  to  value,  class  of  suits,  &c.),  pur- 
porting to  show  a  cause  of  action  upon  which  the  plaintiff  is  entitled,  and 
in  some  cases,  if  entitled,  is  required  to  sue  in  his  Court  ;  and  in  respect 
of  plaints  so  filed,  the  Judge  must  determine  whether  the  plaint  discloses 
prima  facie  a  case,  in  respect  of  which  the  plaintiff  is  entitled  to  relief, 
And  which  he  may  or  must  bring  in  the  Judge's  Court,  but  it  is  not  this 
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power  and  correlative  duty  on  the  part  of  the  Judge  which  gives  jurisdic-       1887 
tion  ;  the  jurisdiction  is  conferred  on  him  by  superior  authority,  while  the     Nov.  27. 
duty    of  determining,  e.g.,    whether  a  suit  is  one  of  a  class  triable  by  him 
on  the  small  cause  side,   is  the  [234]  result  of  having  been  invested  with      FULL 
such  authority,  and  must  be  exercised  before  he  proceeds  to  deal  with  the    BENCH. 
case  further  in  the  exercise  of  his  jurisdiction.  •—— 

It  appears  to  me  then  that  a  Judge  cannot  give  himself  jurisdiction 
by  wrongly  determining  the  preliminary  question,  and  that  the  High  Court  ^•B<J~! 
has  authority  to  inquire  whether  such  preliminary  question  is  rightly  or 
wrongly  decided,  and,  if  wrongly  decided  against  the  plaintiff,  to  direct 
the  Judge  to  exercise  his  jurisdiction,  and  if  wrongly  decided  in  the  plaint- 
iff's favour,  to  set  aside  the  decree  or  order  as  passed  without  jurisdiction. 

PARKER,  J. — I  concur  with  the  judgment  of  MUTTUSAMI  AYYAR,  J. 


11  H.  23i, 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayy%r  and  Mr.  Justice  Brandt. 


MONAPPA  (Appellant)  v.  SURAPPA  (Respondent).* 
[13th  September,  1886,  and  Hth  November,  1887.] 

Civil   procedure   Code,    Section  337 — Suit  against  benami  purchaser  at   Court-sale,  by 
owner,  to  recover  the  land  after  ejectment. 

If  after  obtaining  a  certificate  of  sale  in  execution  of  a  choree,  the  purchaser 
acknowledges  that  his  purchase  is  benami  and  gives  up  possession,  or  does  some 
act  which  clearly  indicates  an  intention  to  waive  his  right,  or  restores  the  pro- 
perty to  the  real  owner,  such  act  may,  by  reason  of  the  antecedent  relation  of  the 
parties,  operate  as  a  valid  transfer  of  property.  Defendant  acted  benami  in  buy- 
ing certain  land  at  a  Court  sale  for  plaintiff,  paid  part  of  the  purchase  money  for 
plaintiff,  and  allowed  plaintiff  to  remain  in  possession  on  the  understanding  that 
defendant  was  to  transfer  the  property  on  repayment  of  the  balance  of  the  pur- 
chase money.  Defendant  having  ejected  plaintiff,  plaintiff  sued  to  recover  the  land: 

Held,  that  Section  317  of  the  Oode  of  Civil  Proaedure  was  no  bar  to  plaintiff's 
suit. 

[F.,  18  M.  436(437);  Appl.,  13  M.L.J.  354  (355)  ;  Appr.,  10  A.L  J.  97  =  16  Ind.Cas.  489 
(491)  :  R.,  23  A.  34  (36)  ;  16  Ind.Cas.  30  (3^)  =  23  M.L.J.  301  (305)  =  12  M.L.T. 
211  =  (1912)  M.W.N.  882  ;  4  P.E.  1904  =  28  P.L.R.  1901  ;  D.  22  A.  434  (439);  23 
A,  175  (179)  =  21  A.W.N.  44  (46).] 

APPEAL  from  the  decree  of  H. -M.  Winterbotham,  Acting  District 
Judge  of  South  Canara,  confirming  the  decree  of  U.  Babu  Eau,  District 
Munsif  of  Kandapur,  in  suit  No.  73  of  1884. 

The  plaintiff  sued  to  recover  from  the  defendant  certain  land.  She 
alleged  that  the  defendant  had  purchased  the  land  on  her  account  on  the 
14th  September  1876  at  a  sale  in  execution  of  a  decree,  and  that  she  had 
obtained  possession,  and  that  the  defend-  [235]  ant  being  certified 
purchaser  had  brought  a  suit  in  1880  and  ejected  her.  Defendant  denied 
that  the  purchase  was  on  plaintiff's  behalf  and  plaintiff's  dispossession, 
and  pleaded  that  plaintiff  was  barred  from  maintaining  suit  by  Section  317 
and  also  by  Section  13  of  the  Code  of  Civil  Procedure,  inasmuch  as  she  was 
a  party  to  the  suit  of  1880. 

The  suit  was  dismissed,  the  District  Judge  holding  that  it  was  barred 
by  Section  317  of  the  Code  of  Civil  Procedure. 

*  Second  Appeal  No,  1058  of  1885. 
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1887  Plaintiff  appealed.     She  died,  and  the  appeal  was    prosecuted  by  her 

NOV.  14,     brother  and  representative,  Monappa. 

Mr.  Subramanyam  and  Srinivasa  Ran,  for  appellant. 
APPEL-  Ramachandra  Ran  Saheb,  for  respondent. 

LATE  On  the   13th    September  1886,  the  Court  (MUTTUSAMI    AYYAR  and 

CIVIL.      BRANDT,  ,TJ.)  directed  the  District  Court  to  return  a  finding  on  the  issue-^ 

'  "Did  the  defendant's  conduct  ever  amount  to  a  transfer  or  waiver    in 

11 'M.  234.   favour  of  plaintiff,  of  his  title  and  possession  under   tho  purchase,    before 
be  got  possession  under  the  ejectment  decrees  of  1880?" 

The  District  Court  having  returned  a  finding  on  this  issue,  the  Court 
delivered  the  following 

JUDGMENT. 

The  respondent  purchased  the  land  in  dispute  at  a  court-sale  in 
September  1876,  and  the  appellant's  case  was  that  the  purchase  was  made 
benami  for  Lingamma  Shettati,  his  sister,  and  with  bar  money.  He 
alleged  further  that,  though  the  respondent  obtained  the  sale  certificate, 
he  agreed  to  transfer  it  to  Lingamma  Shettati  and  allowed  her  to  continue 
in  possession  though  he  obtained  formal  delivery  until  he  ejected  her  in 
March  1883.  The  third  issue  recorded  for  decision  was  whether  the 
purchase  was  benami.  whether  it  was  made  with  tho  plaintiff's  money, 
and  whether  the  respondent's  conduct  amounted  to  a  transfer  to  Lingam- 
ma Shettati  of  his  title  as  purchaser.  Ic  is  found  by  the  Judge  that  the 
respondent  acted  benami  for  the  appellant's  sister  in  buying  the  property, 
that  Ra.  600  paid  as  deposit  belonged  to  her,  that  the  respondent  paid 
himself  the  balance  of  the  purchase  money  (Rs.  1,650),  and  that  the 
appellant's  sister  was  allowed  to  continue  iu  possession  until  March 
1883  on  the  understanding  that  the  respondent  was  to  transfer  the  property 
back  on  his  being  paid  the  balance  of  the  purchase  money. 

Though  the  respondent  objects  to  the  finding  and  contends  that 
he  only  agreed  to  resell  for  Rs.  3,600,  we  see  no  sufficient  [236]  reason 
to  doubt  the  correctness  of  the  conclusion  at  which  the  Judge  has  arrived. 
It  must  be  observed  that  the  facts,  as  now  found,  support  neither  the 
appellant's  nor  the  respondent's  case.  According  to  the  appellant,  the 
purchase  was  benami  and  it  was  paid  for  with  his  sister's  money  ;  and, 
according  to  the  respondent,  there  was  only  an  agreement  to  resell  for 
Rs.  3,600  and  that  the  purchase  was  made  on  his  own  account  and  with 
bis  own  money,  The  question  which  we  have  to  decide  is  whether  the 
appellant  is  entitled  to  any  and  wh'at  relief  upon  the  facts  actually  found, 
regard  being  had  to  Section  317  of  the  Code  of  Civil  Procedure.  That 
section  enacts  that  no  suit  shall  be  maintained  against  the  certified  pur- 
chaser on  the  ground  that  the  purchase  was  made  on  behalf  of  any  other 
person  or  on  behalf  of  some  one  through  whom  such  other  person  claims. 
There  is  thus  a  statutory  direction  that  a  benami  purchase  at  an  auction 
sale  in  execution  of  a  decree  shall  not  be  accepted  as  the  sole  ground  of 
a  suit  against  the  certified  purchaser.  In  Mussumat  Buhuns  Kowur 
v.  Buhooree  Lall  (l),  the  Judicial  Committee  observed,  with  reference 
to  the  corresponding  Section  260  of  Act  VIII  of  1859,  that  it  should  be  con- 
strued strictly  and  literally, and  that  it  was  applicable  only  to  a  suit  brought 
against  a  certified  purchaser  to  assert  the  benami  title  against  him  ;  that 
the  statute  did  not  make  benami  purchases  illegal ;  and  that  the  real  owner 
for  whom  the  purchase  was  made,  if  in  possession,  mightdefend  asuitbrought 

(1)  14  M.I.A.  496. 
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by  the  holder  of  the  certiBcate  and  show  that  the  latter  was  an  apparent       1887 

owner  only  and  a  mere   trustee.     The  Judicial  Committee  referred  with     Nov.  14. 

approval   to  a  passage  in  the  judgment  of  the  High  Court  at  Calcutta  (11 

Suth.,  W.R.F.B.,  20),  in  which  the  learned  Chief  Justice  Sir  Barnes  Peacock,     APPEL- 

jn  delivering  judgment,of  the  High  Court,  held  in    effect  that  if  the  certified       LATE 

purchaser  was   really  a    benamidar  or   trustee  for   another  person,    and      ClVIL. 

after  the  certificate  of  sale  did  some  fresh    act    to   put   the    purchaser   in 

possession,  that  might    operate    as  a    transfer    of    the    property    to  him.    **  M-  2^*« 

The    Court    observed   that    "  if  a    person    who    has    gained    a    title    by 

limitation  waives    that  title  in    favour  of    the  real  owner    and  gives    up 

possession  to    him  as    the   rightful    owner,    such  act  would  probably  be 

held  to  amount  to  a  waiver  of  the  right,  which  he  had  gained  by  limitation, 

and  to  confer  it  upon  the   real  owner.     In  like  manner,   if    a   benamidar 

should  acknowledge  the  purchase  to  have  been    made   [237]  benami  and 

waive  the  right  conferred  upon   him  by   Sections  259  and  260,    and  give 

up  possession  to  the  real  purchaser  as  the  rightful  owner,  such  act  would 

probably  amount  to  a  transfer  of  the  title  as  well  as  of   possession  to  the 

real  purchaser."     The  Judicial  Committee  observed,  with  reference  to  the 

foregoing  passage,  that  when  possession  is  given  by  one  party  to  another, 

it  is   material  to    inquire   whether  by   reason  of  the   antecedent   relation 

between  the  parties,  it  was  meant  to  operate  as  a  transfer  of  the  property. 

It  is  obvious,  therefore,  that,  when   after  obtaining  the  certificate  of  sale, 

the   purchaser  acknowledges  that  his  purchase  is  benami  and   gives  up 

possession,  or  does  some  act  which    unequivocally  indicates   an  intention 

to  waive  his  right,  or  to  restore  tha  property  to  the  real  owner,  the  fresh 

act    might,   by  reason   of   the    antecedent   relation  between   the    oarties, 

operate  as  a  valid    transfer   of  property,    the  reason    being  that  benami 

purchases   are  not    made  illegal,    though    the   real  purchaser   is  disabled 

from    maintaining  a    suit  against    the   certified    purchaser   at  an    auction 

sale   in  execution   of  a   decree  on  the  sole   ground  that  he   was  only   a 

benamidar. 

We  accept  the  finding  of  the  Judge  and  decree  that,  on  payment  of 
Es.  1,650  by  the  appellant  to  the  respondent  within  three  months  from 
the  date  of  receipt  by  the  Lower  Appellate  Court  of  a  certified  copy  of  the 
decree  of  this  Court,  the  respondent  do  deliver  up  possession  to  appellant  of 
the  property  in  suit,  and,  failing  such  payment,  that  this  suit  do  stand 
dismissed  ;  and  we  allow  mesne  profits  only  from  date  of  our  decree,  the 
amount  to  be  determined  in  execution  ;  and  there  will  be  no  costs  through- 
out as  the  case  of  neither  party  is  wholly  true. 


11  M.  238  =  11  Ind.  Jar.  373. 
[238]  APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Muttmami  Ayyar  and  Mr.  Justice  Brandt. 


MADRAS  EQUITABLE  ASSURANCE  COMPANY  (Appellant)  v.  THE 
PRESIDENT,  MUNICIPAL  COMMISSION,  MADRAS  (Respondent).* 

[20th  September,  1887.] 

City   of  Madras  Municipal  Act,  Schedule  A— Liability  of  Mutual  Assurance  Company 
to  taxation. 

The  investment  for  interest  of  the  funds  of  a    Mutual   Insurance   Company  by 
its  directors  constitutes  "carrying  on    business  for  gain  "  and  the  premia  paid  by 

*    Referred  Case  No.  2  of  1887. 
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1887  insure™  and  the  profits  from  investments  thereof  constitute  the  "  capital  "  of 

n  tll°  comply  within  the  meaning  of  Schedule  A  of  the  City  of  Madras  Municipal 

W.  Act,  1884. 


APPEL-      £R-«  18  M<L  Jl  849  <352)  =  3  M.L.T.  400.] 

LATE  CASE  stated,  under  Section  193  of  the  City  of  Madras  Municipal  Act, 

CRIMINAL.  by  the  Presidency  Magistrates,  Black  Town,  as  follows:  — 

"  This   appeal  was  preferred    by    the   Madras  Equitable  Assurance 

"  Society,  under  Section  192  of  the  City  of  Madras  Municipal  Act  I  of  1884, 

11  Ind.  Jar.  from  tne  (]ecjgion  of  the   President   of   the    Madras    Municipality    passed 

8^3'        on  the  10th  December  1886  under  Section  190,  assessing    it  to    the  pay- 

ment of  a  tax  of  Es.  175  for  the   first  half   of  the   year   1886-87   under 

class  I  (B)  of  Schedule  A. 

"  The  appeal  was  heard  by  us,  and,  after  taking  time  to  consider  the 
facts  of  the  case  and  the  arguments  of  counsel,  we  delivered  judgment, 
modifying  the  decision  of  the  President  by  declaring  that  the  Madras 
Equitable  Assurance  Society  was  liable  to  be  taxed  under  class  I  (C), 
Schedule  A. 

"  After  the  ajudication  of  the  appeal,  the  appellants  through  their 
solicitors  intimated  their  desire  in  writing  that  a  case  should  be  stated  to 
the  High  Court  under  Section  193  of  the  said  Act.  In  compliance  with 
such  desire,  we  beg  to  submit,  for  the  decision  of  the  Honourable  Judges 
of  the  High  Court,  the  following  points  which  were  raised  on  the  hearing 
of  the  appeal  before  us  :  — 

"  (a)  Whether  the  society  is  liable  fco  be  taxed   under  the  Madras 

Municipal  Act,  1884  ? 

[239]  "  (b)  If  so,  on  what  capital,  whether  on  Es.  16,64,439,  which 
sum  represents  the  general  fund  as  it  stood  on  the  1st  January 
1886,  or  on  that  sum,  less  Es.  6,75,744,  the  amount  apportion- 
ed amongst  the  policy-holders  ? 

"  For  reasons  given  at  lengbh  in  our  judgment,  we  found  that  (a)  the 
society  was  liable  to  be  taxed,  and  that  (b)  the  tax  should  be  levied  on 
Es.  9,88,665,  being  the  difference  bet  ween  Es.  16,64,439,  which  represents 
the  entire  general  fund,  and  Es.  6,75,744,  the  amount  divided  amongst  the 
policy-holders  in  accordance  with  the  recommendation  of  the  actuary." 

The  material  portion  of  the  judgment  of  the  Magistrates  (Mir  Ansur- 
ud-din  and  J.  M.  Maskell)  was  as  follows  :  — 

"  Before  entering  upon  the  grounds  of  this  appeal,  it  is  necessary  to 
look  at  the  constitution  of  the  society,  its  funds,  and  the  mode  in  which 
they  are  administered.  The  affairs  of  the  society  are  regulated  by  Madras 
Act  VI  of  1869.  In  the  preamble  of  this  Act,  it  is  stated  that  the  society 
was  formed  on  the  1st  January  1842  for  the  purpose  of  mutual  assurance 
of  lives,  and  that  it  took  over  the  business  of  the  Fifth  Madras  Laudable 
Assurance  Society,  together  with  a  sum  of  Es.  29,979  belonging  to 
that  society.  Under  Section  4,  a  '  general  fund  '  was  created,  consist- 
ing of  the  sums  standing  in  the  books  of  the  society  to  the  credit  of 
the  premium  fund  and  of  the  reserve  fund,  respectively,  at  the  date 
when  the  Act  came  into  operation,  and  also  of  the  sums  from  time  to 
time  received  by  the  society  on  account  of  premiums  on  policies,  or  from 
any  other  source.  This  fund  is  to  be  applied  in  discharging  the  expenses 
of  conducting  the  society  and  to  the  payment  of  the  claims  from  tima 
to  time  falling  due  upon,  and  to  the  purchase  of,  policies  ;  and  after  re- 
taining out  of  the  said  general  fund  so  much  as  shall,  in  the  discretion 
of  the  directors,  be  deemed  from  time  to  time  necessary  to  defray  the 
matters  aforesaid,  the  remainder  of  the  said  fund  is  to  be  invested 
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in  the  names  of  three  of  the  directors  of  the    society  in  certain    secu-        1887 
rities    therein    particularised,    such    securities    or     the    proceeds  thereof     SEP.  20. 
being  applied,  under  the  order  of    the  director?,  to  any  of  the  purposes      .  ~~~— 
to  which  the  said  general  fund  is  applicable.     Under  Section  5,  the  affairs     APIBL' 
of  the  society  are,  at  the  expiration  of  every  five  years,  to  be  submitted      LATE 
to    an  actuary    of  London    for  the    purpose  of    valuing    its  assets   and  CRIMINAL. 

liabilities.     The  balance  of  profit  appearing  upon  every  such  valuation,  or        

so  much  thereof  as  the  directors  shall  deem  expedient,  is  to  be  divided 
[240]  among  the  holders  of  policies  subsisting  on  the  last  day  of  the  ** 
period  embraced  in  every  such  valuation,  according  to  the  amount  of 
premium  paid  on  such  policies,  respectively,  within  such  period  ;  and  the 
proportion  of  profit  so  apportioned  to  each  policy  is  to  be  applied  in  re- 
duction of  the  premiums  accruing  due  during  the  succeeding  period  of  five 
years.  From  the  last  actuarial  report  on  the  society's  affairs  (Exhibit  S), 
for  the  quinquennium  (1880-85),  which  has  been  published  by  the  Secre- 
taries and  Treasurers,  Messrs.  Arbuthnot  and  Company,  it  is  shown  that 
the  lives  in  force  on  the  31st  December  1885  numbered  737  ;  that  the 
sum  assured  was  Es.  40,40,270 ;  that  the  annual  premium  payable 
in  respect  of  the  aforesaid  lives  amounted  to  Es.  2,20,306;  and  that  the 
General  fund  had  risen  to  Es.  16,64,439.  In  accordance  with  the  recom- 
mendation of  the  actuary,  the  directors  apportioned  the  sum  of  Eupees 
6,75,744  out  of  the  general  fund  amongst  the  policy-holders, whose  policies 
were  in  force  on  the  31st  day  of  December  1885  as  profits  under  Section  5. 

"  Having  set  out  briefly  the  main  principles  under  which  the 
equitable  is  worked,  we  shall  next  proceed  to  the  questions  calling  for  a 
decision  in  this  appeal  which  are  as  follows  : — 

"  (l)     Whether  the  society  is  liable  to  be  taxed  under  the  Madras 

Municipal  Act  I  of  1884  t 
"  (2)  If  so,  on  what  capital,  whether  on  Es.  16,64,439,  which  sum 

represents  the  entire  general  fund  as  it  stood  on   the  1st  of 

January  1886,  or  on  that  sum,  less  Es.  6,75,744,  the  amount 

apportioned  amongst  the  policy-holders. 

"  Upon  the  first  point,  it  has  been  argued  by  Mr.  Michell,  counsel 
for  the  appellant,  that,  in  the  first  place,  the  society  possesses  no  '  capital ' 
in  the  sense  in  which  that  word  is  used  in  company  law ;  that  the 
capital  of  a  company  is  the  aggregate  of  the  sums  paid  by  the  share- 
holders of  that  Company ;  that  the  society  has  no  share-holders ; 
and  that  its  general  fund  being  made  up  of  the  contributions  of  the 
policy-holders,  cannot  be  regarded  in  any  sense  as  'capital'."  It  is  to  be 
regretted  that  no  definition  of  'capital'  is  given  in  the  Municipal  Act.  neither 
are  we  aware  of  any  such  definition  being  given  in  any  other  Indian  Act ! 
but  it  appears  to  us  that  the  word,  as  used  in  Madras  Act  I  of  1884  has  a 
more  extended  and  comnrehensive  meaning  than  the  restricted  definition 
contended  for  by  Mr.  Michell.  It  seems  [241]  to  be  used  in  Schedule  A 
as  a  general  term  to  signify  the  paid-up  capital,  or  the  funds  of  the  several 
joint  stock  companies  and  other  companies  described  therein  used  in  the 
business  of  the  association,  upon  which  the'profits  may  be  said  to  arise. 
In  other  words,  and  considering  that  we  are  dealing  with  a  fiscal  Act,  it 
may  be  described  as  a  term  used  to  express  or  include  the  money-value 
of  a  company  for  the  purposes  of  taxation.  In  short,  the  term  capital  is 
so  appropriate  to  designate  in  one  word  the  other  expressions,  money-value, 
funds,  &c.,  that  one  can  understand  its  being  used  in  the  schedule,  and  it 
must,  accordingly,  be  treated  to  have  a  very  general  significance  for  the 
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1887       purposes  of  the  Act.     In  this  sense,  we  also  find  an  eminent  actuary,  Mr. 

SEP.  20.     Peter  Hardy,  employing   it  in  the  preamble  of  the  Society's  Act  (VI  of 

1869)  in  reference  to  the  general  fund.     He  says  the  society  "  is   during 

APPEL-     it3  infancy  too  largely  dissipating  those  funds,  which  ought  to  form  an  ac- 

LATB       cumulating  capital,  in  order  to   provide   for  the  ultimate   payment  of  the 

CRIMINAL,  sums  assured."     We  are,  therefore,  of   opinion  in  regard  to    Mr.  Michell's 
first  argument  that  the  general  fund  of  the  society  must  be  regarded  as 

11  M.  238=  capital  within  the  meaning  of  the  Madras  Municipal  Act. 

II  Ind.  Jur,  "  Secondly,  it  is  contended  that  the  society  is  an  association  for  the 

373>  mutual  assurance  of  lives,  in  which  there  are  no  shareholders,  and  in  which 
the  assurers  and  the  assured  are  the  same,  and  that  it  is  not  a  joint  stock 
company  or  other  company  within  Schedule  A,  class  I  (A).  Our  attention 
has  been  drawn  to  the  definition  of  joint  stock  company  given,  in  Section 
226  of  the  Indian  Companies  Act,  1882,  as  being  '  a  company  having  a 
permanent  paid-up  or  nominal  capital  of  fixed  amount,  divided  into  shares, 
also  of  fixed  amount,  or  held  and  transferable  as  stcck,  or  divided  and 
held  partly  in  one  way  and  partly  in  the  other,  and  formed  on  the  princi- 
ple of  having  for  its  members  the  holders  of  shares  in  such  capital,  or 
the  holders  of  such  stock,  and  no  other  persons;  '  and  to  the  fact  that 
companies  are  divided  by  the  said  Act  into  three  classes,  viz.,  (1)  com- 
panies limited  by  shares,  the  amount  of  whose  capital  must  be  divided 
into  shares  of  a  certain  fixed  amount  (Section  8)  ;  (2)  companies  limited 
by  guarantee  (Section  9)  ;  (3)  unlimited  companies  (Section  10).  This 
argument,  though  not  devoid  of  weight  and  having  its  own  significance  in 
relation  to  the  Act  in  which  it  is  found  appears  to  us  to  place  too  narrow  a 
construction  upon  the  words  'joint  stock  companies' and  'companies'  used  in 
the  City  [242]  of  Madras  Municipal  Act,  more  particularly  when  they  are 
read  with  the  very  indefinite  words  that  follow  'carrying  on  any  trade  or 
business  having  gain  for  its  object;,  or  as  benefit  societies.'  There  appears 
to  us  to  be  a  very  great  resemblance  between  the  society  and  a  joint 
stock  company,  and  that  the  one  might  be  regarded  as  synonymous 
with  the  other.  The  policy-hold  rs,  the  premiums,  the  accumulated 
premiums  forming  the  joint  fund  or  the  general  fund,  and  the  quin- 
quennial profits  of  the  one  may  be  compared  with  the  shareholders,  the 
shares,  the  joint  stock,  and  the  dividends  of  the  other.  Even  assuming 
that  the  society  does  not  strictly  fall  under  the  denomination  of  joint 
stock  company,  is  there  any  doubt  as  to  its  coming  within  the  scope  of  the 
words  '  other  companies  carrying  on  any  business  as  benefit  societies  T 
The  terms  'joint  stock  company'  and  'company  '  are  not  defined  in  the  City 
of  Madras  Municipal  Act,  but  reading  Section  103,  where,  in  point  of  fact 
the  liability  to  the  tax  is  prescribed,  we  find  that  the  tax  is  leviable  from 
every  '  person, '  who  within  the  city  exercises  any  one  or  more  of  the  arts, 
professions,  trades  or  callings,  or  holds  any  one  or  more  of  the  offices  or 
appointments  specified  in  Schedule  A.  Turning  next  to  the  definition  of 
the  word  'person  '  in  Section  3,  Class  (C),  it  is  as  follows  : — '  Person  shall 
include  any  company  or  association  or  body  of  individuals  whether  incorpo- 
rated or  not. '  In  the  opinion  of  James,  L.J.,  in  Smith  v.  Anderson,  XV 
Ch.  D..  273,  company  and  association  are  synonymous  terms  and  mean, 
as  distinguished  from  partnership,  a  combination  in  which  the  partners 
can  change  from  time  to  time  without  the  necessity  either  of  consent  as 
between  the  partners  or  of  novation  as  regards  the  creditors.  Turning  then 
to  Schedule  A,  we  see  that  the  persons  to  be  taxed  are  either  (1)  companies 
or  (2)  individuals.  How  then  can  the  Madras  Equitable  Assurance  Society, 
which  is  an  association  or  body  of  individuals,  escape  from  taxation  ?  In 
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1867,  when  necessity  for  amending    Act  IX  of  1865,  the   then  existing       1887 
Municipal  law  in  force  in  the  town  of  Madras,  was  brought  to  the  notice     SEP.  20, 
of  Government  by  the  Municipal    Commissioners  with  particular   refer- 
ence to  that  part  of  the  Act  which  provides  for   the  levy  of  tax  on  trades     APPEL- 
and  callings,    they  complained    that  they  experienced  the    gravest  diffi-      LATE 
culty  in  the  application  of  (the  then)  Schedule  (C)  to   the  several  classes  CRIMINAL, 
liable  to  the  tax  on  trades  and  callings,  in   consequence  of  the   provisions 
of  the  schedule  being  vague  and  indefinite.  Tno  Bill  framed,  which  subse-   "  "•  238  = 
[243]  quently  passed  into  law  as  Act  IX  of  1867,  provided,  inter  alia,  for  41  Ind-  Jur' 
the  revision  of  Act  IX  of  1865,  '  in  such  a  manner  as  to  leave  no  room  for         37^. 
reasonable  doubt  as  to  the  classes    which  come  within  its  scope.'     One  of 
the  important  amendments  made  in  Schedule  C  was  the  enlargement  of 
class  I  (A)  by  the  addition  to  the  simple  expression  'joint  stock  company' 
of  the  words  '  whether  registered  under  any  English  or  Indian  Act  or  Acts, 
and  other  companies,  whether  incorporated  by  Royal  Charter,  Act  of  Parlia- 
ment, or  Act  of  the  Council  of  the    Governor-General,  or  of  the  Governor, 
or  Lieutenant- Governor  of  any  of  the   Presidencies,  and  carrying  on  any 
trade  or  business  having    gain  for  its  object.'     Next    when  Act  V  of  1878 
repealed  Act  IX  of    3867   we  observe  that  the  phraseology  of  class  I  (A), 
Schedule  A,  was  only  modified  so  far  as  to  omit  all  reference  to  the  several 
modes  of  registry  and  incorporation  of  the  companies   therein  referred  to ; 
but  the  rest  of  the   clause   was  retained  and   the   words  '  or  as   benefit 
societies  '  added,  and  the   definition   of  the  word  person   was  for  the  first 
time  introduced  in  the  Act.     This  language  has  been  followed  in  the  Act 
now  in  force,  and  there  can    be  no  doubt  that  one  of  the  essential  objects 
of  an  enactment  of  the  character  under  consideration  would  be  to  impose 
a  tax  on  every  person  residing  within  its  jurisdiction,    whose  means  of 
livelihood    are  drawn    from  following  any  of  the  callings   named  in  the 
schedule.     It  is  clear,  therefore,  from   Section  103  and  Schedule  A  of  the 
present  Municipal  Act  that  every  company,  which  has  pecuniary  gain  for 
its  object,  or  which  secures  benefit  to  its  members  mutually,  is  liable  to  be 
taxed  ;  and  in  order  that  no  company  should,  by  any  chance,  escape  taxa- 
tion, it  will  be  observed  that  the  schedule  begins  with  a  description  of  the 
taxable  companies  and  societies  and  ends  with  class  IV,  which  includes 
1  all  companies  not   hereinbefore    provided  for,'  so  that  no  company    or 
society  is  exempted  unless   its  object  is  not  gain  or  benefit.     The  only 
conclusion  then  is  that  the  society  is  liable  to   be  taxed  as  a  company 
within  Schedule  A  of  the  Act. 

"  The  second  question  raised  is  as  to  what  should  be  regarded  the 
capital  of  the  society  for  the  purpose  of  taxation;  and  for  the  purposes  of 
our  decision  we  have  limited  ourselves  to  the  figures  of  the  last  actuarial 
report,  which  brings  us  as  near  as  possible  to  the  period  for  which  the 
tax  has  been  claimed.  Section  5  of  the  Madras  Equitable  Assurance 
Society's  Act  renders  the  matter  one  of  easy  solution.  In  pursuance  of 
that  section,  the  directors,  [244]  in  accordance  with  the  recommen- 
dation of  the  actuary,  divided  Rs.  6,75,774  of  the  general  fund  (Rupees 
16,64,439)  as  profits  amongst  the  policy-holders,  whose  policies  were 
in  force  on  the  31st  December  1885,  and  though  we  find  that, 
under  Article  20  of  the  old  Regulations  (see  preamble  of  the  Act,  the 
share  of  each  policy-holder,  was  held  to  be  the  '  individual  property  ' 
of  the  policy-holder,  and  was  at  the  discretion  of  such  policy-holder, 
either  to  be  paid  out  to  him  in  cash,  or  applied  in  reduction  of  his 
future  premium,  and  that,  according  to  the  present  method  of  appropria^ 
tion,  the  amount  is  not  placed  absolutely  at  the  disposal  of  the 
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1887       policy-holders  to  be  applied  at  their  will  and  pleasure,  still  since  it  went  in 

SEP.  20.     abatement  of    their   premiums   for   the  next   quinquennium,    we  are    of 

~  |  opinion  that  by  such  division  the  general  fund  was  reduced  to  Rs.  9,88,665. 

API  EL-  "The  result  is  that  we   are  of   opinion    that  the    Madras   Equitable 

LATE       Assurance  Society  is  liable  to  be  assessed  under  Schedule  A,  Class  I  (c)  to  the 

CRIMINAL,  payment  of  a  tax  of  Rs.  100  for  the  half  year  ending  30th  September  1886, 

—         and  we   do  hereby  direct  that  the  difference  between  that  sum   and  the 

j  ™  amount  paid  to  the  municipality  be  refunded. 

"The  conclusion  at  which  we   have  arrived    in  regard  to  the  capital 
3  of  the  society  falling  within  the  division   (C)  of   class  I  and  not  division 

(B,)  the  division  under  which  the  society  was  assessed  by  the  municipality, 
renders  it  unnecessary  to  express  any  opinion  in  regard  to  Mr.  Micholl's 
contention  that  the  society  not  being  a  '  joint  stock  company,'  is  exempt 
from  liability  to  taxation  under  the  latter  division,  because  division  (C) 
takes  in  '  companies  of  any  of  the  descriptions  mentioned  in  division  (A) 
of  this  class,  the  capital  of  which  is  more  than  five  but  does  not  exceed 
ten  lakhs  of  runees." 

Mr.  Michell,  for  appellants. 
Mr.  Shaw,  for  respondent. 

The  Court  (MuTTUSAMI  AYYAR  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

Under  Section  103  of  the  City  of  Madras  Municipal  Act,  "  if  tha 
commissioners  determine  to  levy  a  tax  on  arts,  professions  and  callings 
(not  being  a  military  profession  or  calling)  and  on  offices  and  appoint- 
ments, every  person,  who  within  the  city  exercises  any  one  or  more  of 
the  arts,  professions,  trades  or  callings... &c.,  specified  in  Schedule  A"  is 
liable  to  taxation,  and,  under  [245]  Section  3,  Clause  (c}  "person"  includes 
any  company  or  association  or  body  of  individuals  whether  incorporated 
or  not. 

The  Madras  Equitable  Assurance  Society  is,  in  the  opinion  of  two  of 
the  Presidency  Magistrates,  liable  to  taxation  under  Schedule  A,  Clause 
(c)  ;  but  the  Magistrates  concerned  have  stated  a  case  and  referred  it  to 
the  decision  of  the  High  Court  under  Section  193  of  the  Act. 

It  is  conceded,  for  the  purposes  of  this  reference,  that  the  society  is 
not  a  joint  stock  company,  but  if  it  is  a  company  carrying  on  any  trade 
or  business  having  gain  for  its  object,  or  as  a  benefit  society,  and  has  a 
capital  exceeding  five  but  not  exceeding  ten  lakhs  of  rupees,  it  is  liable. 

It  is  contended  that  the  society  is  not  a  company  within  the  meaning 
of  the  Act,  that  it  does  not  carry  on  any  trade  or  business  having  gain  for 
its  object,  or  as  a  benefit  society,  and  that  it  has  no  capital  in  the  sense 
in  which  that  word  is  used  in  the  Act.  If  any  or  more  of  these  conten- 
tions is  sound,  the  objection  must  prevail. 

The  origin  and  constitution  of  the  society  are  sufficiently  set  out  in 
the  statement  of  the  case. 

There  is,  in  our  opinion,  no  foundation  for  the  contention  that  to 
render  the  company  liable  to  taxation  under  the  Madras  Municipal  Act, 
it  must  be  a  comoany  of  the  character  defined  in  the  Indian  Joint  Stock 
Companies  Act,  that  is,  that  it  must  have  "  a  permanent  paid-up  or  no- 
minal capital  of  fixed  amount,  divided  into  shares,  &c.,  and  having  for  its 
members  the  holders  of  shares  in  such  capital."  A  company  carrying  on 
business  as  a  benefit  society  clearly  need  not  be  and  ordinarily  is  not  such 
company ;  but  such  a  company,  if  it  carries  on  business  for  gain,  is  liable 
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1 RR7 
to  taxation  under  the  Act.     In  the  case  of  such  societies  the  aggregate  of        1(B01 

the  sums  contributed  hy  those  associated  for  the  common  purpose,  e.g.,     SEP>  20> 

in  the  case  of  industrial  and  provident  soc?eMps  for  the  relief  and  mainte-     ^ppBIj. 

nance  during  sickness  or  infirmity  of  members  and  their  families,  or  in  the 

case  of  assurance  societies,  the  Dremia  paid  bv  the  insurers  and  the  pro-       L 

fits  from  investments  of  such  sums  would   constitute  in  an    ordinary  Ian-  CRIMINAL. 

guage  the    capital  of  the  society  ;    and  having  regard  to  the  inclusion  of  ^  ^  238  =» 

benefit  societies  as  liable  to  taxation  under  the  Act,  we  entertain  no  doubt  ^  jnj  jQp 

that  the  word  "  caoital "  is  used  in  the  more  general  and  not  in  the  limit-  ' 

ed  and  technical  sense  suggested.     All  oompanips  carrying  on  business 

[246]  having  gain  for  their  object  are  liable  to  taxation.     The    assurance 

society,  with  which  we  are  concerned,  certainly  carries  on  business.     Ib 

is  not  a  partnership,  but  it  is  an  association  of  persons  having  a  common 

object  and  interest,  viz.,     the  mutual   assurance  of   lives.     Does   it  then 

carry  on  its  business  for  gain  ?     In  re  Arthur   Average   Association  (1), 

the  Master  of  the   Eolls  observes,   with   reference  to  somewbat  similar 

words    in  an   English  statute,  that  gain    me  ins   acquisition,   something 

obtained  or  acquired  and  is  not  limited  to  pecuniary  gain,    still   less   to 

commercial  profits. 

In  the  case  before  us,  the  insure'S  contribute  their  money  with  a  view 
to  making  provision  for  those  in  whom  they  are  interested,  and  the  state- 
ment of  the  case  further  shows  that  the  available  funds  of  the  association 
are  invested,  being  lent  out  at  interest ;  and  a  certain  proportion  of  the 
gain  or  profits  derived  from  such  investment  is,  under  the  Act  by  which  its 
affairs  are  regulated,  divisible  among  the  subscribers  at  stated  periods, 
and  it  is  immaterial  that  such  proportion  of  the  funds  is  to  be  applied  in 
reduction  of  the  premia  accruing  due  during  the  succeeding  period.  The 
liability  to  pay  less  consequent  on  there  being  an  available  surplus  is  as 
distinctly  a  gain  as  the  division  of  the  profits  would  be,  even  if  it  be  not 
an  equal  gain. 

We  are  then  of  opinion  that  the  conclusion  come  to  by  the  Magis- 
trates is  correct. 


11  M.  216  =  12  Ind.  Jur   177  =  12  Ind,  Jur.  453. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Rt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


RAMANNA  (Defendant,  No.  1),  Appellant  v.  VENKATA  (Plaintiff}, 
Respondent*      [16th  and  19th  January,  1888.] 

Hindu  law — Gift  of  ancestral  property  by  father  to  stranger — Suit  by  minor  son  to 
recover. 

Where  a  rlindu  made  a  gift  of  certain  land,  which  he  had  purchased  with  the 
income  of  *  ncestral  property,  and  a  suit  was  brought  to  recover  the  land  on  behalf 
of  his  minor  son,  who  was  born  seven  months  after  the  date  of  the  gift  : 

[247]  Held  that  the  gift  wag  invalid  as  against  the  plaintiff  and  that  he  was 
entitled  to  recover  the  land  from  the  donee. 

[R.,  21    M.LJ.    lOil   (1049)  =  10  M.L.T.  418  =  (1911)  2  M.W.N.  450;  Expl.,  27  M. 
228  (2361.] 

*  Second  Appeal  No.  241  of  1887. 
(1)  L.  R.  10  Oh.  546. 
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THE  plaintiff,  Kolluri  Venkata  Subbarayadu,  a  minor,  by  bis  next 
friend  (his  paternal  uncle)  alleging  that  his  father,  defendant  No.  3,  at  the 
instigation  of  his  mother,  defendant  No.  4,  executed  a  registered  deed  on 
13th  April  1880  in  favor  of  defendant  No.  1,  purporting  to  make  a  gift  of 
the  family  inam  land,  sued  to  recover  the  land  and  mesne  profits  and  to 
cancel  the  deed  of  gift. 

The  District  Munsif  of  Cocanada,  A.  F.  Elliot,  dismissed  the  suit  and 
found  that  the  land  had  been  purchased  before  plaintiff's  hirth  out  of  the 
income  of  the  family  property,  and  held  that  plaintiff  had,  therefore,  no 
right  to  question  the  gift.  It  was  admitted  that  the  plaintiff  was  born 
two  months  after  the  sale. 

On  appeal,  the  Subordinate  Judge,  T.  Eamasamt  Ayyangar,  reversed 
this  decree  on  the  ground  that  the  gift  having  been  made  when  the  plain- 
tiff was  in  the  womb  was  invalid  and  decreed  possession  to  plaintiff. 

Defendant  No.  1  appealed  on  the  following  grounds : — 

The  Lower  Appellate  Court  ought  not  to  have  allowed  this  suit  to  be 
instituted  by  the  minor's  next  friend,  who  is  not  his  natural  guardian,  at 
the  instigation  of  the  minor's  father  and  lawful  guardian  for  setting  aside 
a  gift  made  by  himself. 

•  The  land  mentioned  in  the  plaint  having  been  purchased  by  plaintiff's 
father  before  the  plaintiff  was  begotten,  he  acquired  no  right  by  birth  in 
the  same. 

The  suit  is  not  maintainable,  inasmuch  as  the  plaintiff  and  his  father 
are  undivided  and  living  together. 

The  gift,  which  is  valid  against  the  father,  is  equally  valid  against  the 
plaintiff  who  was  not  born  at  the  time. 

The  Sub-Judge  ought  to  have  held  that  the  property  mentioned  in 
the  plaint  is  not  the  ancestral  property  of  the  plaintiff  in  the  sense  that 
he  could  impeach  its  sale  or  alienation. 

As  this  suit  is  in  reality  conducted  by  the  plaintiff's  father  after 
having  failed  in  two  former  attempts  to  revoke  the  gift,  this  suit  ought  to 
have  been  dismissed. 

The  alienation  in  question  ought,  under  the  circumstances  of  the 
case,  to  have  been  held  valid  at  any  rate  to  the  extent  of  the  father's  share 
in  the  property. 

Bhashyam  Ayyangar,  for  appellant. 

Eamasami  Mudaliar,  for  respondent. 

[248]  The  Court  (COLLINS,  C.J..  and  MUTTUSAMI  AYYAR,  J.)  deliver- 
ed the  following 

JUDGMENT. 

We  entertain  no  doubt  that  property  acquired  by  means  of  income 
derived  from  ancestral  property  is  also  ancestral  and  that  the  son  acquires 
a  joint  interest  in  it  with  his  father  by  birth  under  the  Hindu  law.  Any 
other  view  is  inconsistent  with  Mitakshara,  chap.  I,  s.  iv,  cl.  i,  which 
defines  self-acquired  property.  It  is  suggested  by  the  appellant's  pleader 
that  the  father  may  spend  the  income  at  his  pleasure,  and,  therefore,  if  he 
invests  it  in  land,  he  is  at  liberty  to  alienate  it  at  his  pleasure. 

We  are,  however,  of  opinion  that  the  father  is  not  liable  to  be  called 
upon  to  account  for  the  income  of  family  property  during  co-parcenary  not 
because  he  has  an  absolute  disposing  power  either  over  the  family  pro- 
perty or  its  income,  but  because  it  is  presumed  from  the  continuance  of 
the  co-parcenary  that  the  expenditure  has  been  acquiesced  in  by  the 
co-parcener.  If  the  father  saves  any  part  of  the  income,  the  saving  is 
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clearly  part  of  the  property  of  which  the  son  can  demand  a  partition.     In        1888 
the  case  of  a  childless^Hindu  widow,  the  income  derived  from  herhusband's     JAN.  19. 
property  constitutes  part  of  the  widow's  estate,  but  in  the  case  of  a  joint 
family,  the  income  of  a  family  estate  is,  unless  it  has  been  expended  bona      A.PPEL- 
fide  in  the   ordinary    course    of  management,   part  of    that   estate.     The     .  LATE 
observations  of   Mr.  Justice  Mitter  in  Gunga  Prosad  v.  Ajudhia  Pershad      CIVIL. 
Singh  (1)  are  a  mere  dictum.     We  overrule  the  contention  that  the   pro- 
perty in  dispute  is  the  third  defendant's  self-acquisition  for  the  purposes  H  M  246  = 
of  this  suit.  I2  Ind-  Jup- 

It  is  then  urged  that  the  appellant  is  not  entitled  to  recover  the  whole  177  =  12 
of  the  land  alienated  and  to  maintain  this  suit  for  that  purpose  though  *nd  JUP> 
he  may  sue  for  partition.  Under  the  Mitakshara  law,  the  son  has  a  *33- 
power  of  interdiction  and  is  at  liberty  to  continue  in  co-parcenary  and 
at  the  same  time  to  exercise  this  power  in  respect  of  ancestral  pro- 
perty improperly  alienated.  During  co-parcenary,  the  ancestral  property 
vests  in  the  joint  family,  and  if  any  co-parcener  dies  before  partition, 
the  property  vests  in  the  other  co-parceners  as  if  he  was  never  born. 
In  the  case  of  a  sale,  the  alienation  is  upheld  to  the  extent  of  the 
alienor's  share  as  a  matter  of  equity,  which  the  purchaser  is  considered  to 
be  entitled  to  insist  upon,  but  in  the  case  of  gift  there  is  no  such  equity.  It 
[249]  has  already  been  decided  by  a  Full  Bench  of  this  Court  that  the 
gift  by  a  co-parcener  of  his  undivided  interest  in  ancestral  property  cannot 
be  supported  at  all  even  to  the  extent  of  the  donor's  share.  We  cannot, 
therefore,  hold  that  the  power  of  interdiction  vesting  in  the  son  cannot 
be  exercised  in  the  case  of  an  invalid  gift  otherwise  than  by  suing  for 
partition. 

It  is  then  said  that  the  suit  already  brought  by  the  father  to  set 
aside  the  gift  has  failed  and  that  if  the  son's  claim  is  now  decreed,  the 
former  will  be  thereby  enabled  to  recover  through  his  son  what  he  could 
not  recover  himself  and  what  he  would  be  stopped  from  recovering  by  a 
suit  instituted  in  his  own  right.  There  is  no  doubt  this  is  an  apparent 
anomaly,  but  the  real  question  is  whether  the  property  in  question  con- 
tinues to  vest  in  the  joint  family.  The  gift  is  not  binding  on  the  family 
either  in  part  or  in  whole,  and  the  property  in  the  subject  of  gift  originally 
vesting  in  it  is  not  divested  by  it,  and  we  are,  therefore,  of  opinion  that  the 
power  of  interdiction  includes  a  right  to  see  that  the  family  estate  is  pre- 
served  for  the  family  until  a  partition  is  made  and  that  the  donee,  who 
accepts  the  gift  subject  to  this  right  of  a  co-parcener,  is  not  entitled  to  com- 
plain of  its  enforcement  to  his  prejudice.  It  is  con  ceded  that,  if  the  father 
dies  in  co-parcenary,  the  son  may  then  set  aside  the  gift  and  recover  back 
the  property  improperly  alienated,  but,  in  our  judgment,  the  decision  must 
depend  cot  on  the  question  whether  the  father  or  the  son  may  happen  to 
die  in  co-parcenary,  but  whether  the  gift  was  valid  at  the  time  when  it  was 
made  and  whether  it  operated  to  transfer  the  property  in  the  subject  of  the 
gift  from  the  family  to  the  donee  either  in  part  or  whole. 

This  second  appeal  fails  and  we  dismiss  it  with  costs. 


(1)  8  C.  131. 
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T.  [250]  APPELLATE  CRIMINAL— FULL  BENCH. 

FULL  Before  Mr.  Justice  Kernan,  Mr.  Justice  Muttusami  Ayyar, 

BENCH.  Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 


*/»  \\*~  QUEEN-EMPRESS  v.  BELLARA.* 

[7th  Sept.  and  23rd  Nov.,  1887,  and  17th  Jan.,  1888.] 

1  Weir  Boo. 

Abkari  Act   (Madras),  Sections  29,  55  (e) — Rule  for  bidding  delegation  by  licensee  of 
authority  to  draw  toddy,  ultra  vices. 

Under  Section  29  of  the  Madras  Abkari  Act,  the  Governor-in-Council  made  and 
published  a  rule  on  8th  February  1887  whereby  it  was  declared  that  no  license- 
holder  could  delegate  his  authority  to  draw  toddy,  unless  under  exceptional  cir- 
cumstances, to  any  person : 

B,  the  son  of  a  licensee,  drew  toddy  with  his  father's  permission.  He  was  con- 
victed under  Section  55  (e)  of  the  Aci : 

Held  that  the  rule  was  ultra  vires  and  the  conviction  bad. 

CASE  referred,  for  the  orders  of  the  High  Court,  under  Section  438  of 
the  Code  of  Criminal  Procedure,  by  S.  H.  Wynne,  Acting  District  Magis- 
trate of  South  Canara. 

On  the  7th  September  1887,  the  case  was  referred  to  a  Full  Bench 
by  Collins,  C.  J.,  and  Parker,  J. 

The  facts  necessary,  for  the  purpose  of  this  report,  are  set  out  in  the 
judgment  of  the  Full  Bench  (KERNAN,  MUTTUSAMI  AYYAR,  PARKER, 
and  WILKINSON,  JJ.). 

The  Public  Prosecutor  (Mr.  Powell],  for  the  Crown. 

JUDGMENT. 

One  Bellara  has  been  convicted  under  Section  55,  clause  (e)  of  the 
Madras  Abkari  Act,  for  drawing  toddy  under  cover  of  a  license  granted  to 
another  person  and  sentenced  to  a  fine  of  Es.  15,  or,  in  default,  to  fifteen 
days'  rigorous  imprisonment. 

Bellara  was  the  son  of  the  licensee,  and  said  that  he  was  drawing 
the  toddy,  because  his  father  had  a  boil  on  his  arm  and  could  not  ascend 
the  tree. 

The  case  is  a  similar  one  to  that  decided  by  Muttusami  Ayyar  and 
Brandt,  JJ.,in  December,  1886,  (Criminal  Eevision  case  No.  645  of  3886),  in 
which  it  was  held  that  the  license  was  sufficient  authority  for  the  draw- 
ing of  toddy  by  the  agent  of  the  licensee,  or  [251]  by  a  person  acting  under 
his  authority.  If  this  ruling  is  to  be  followed,  the  conviction  should  be 
set  aside ;  but  since  the  ruling  above  referred  to,  the  Governor-in-Council 
has,  under  Section  29  of  the  Act,  framed  and  •  published  the  following 
rule  for  the  drawing  of  toddy  in  the  district  of  South  Canara  (vide 
Fort  St.  George  Gazette,  8th  February  1887,  Part  I,  page  102)  :— 

"  (3)  A  license- holder  may  tap  and  draw  toddy  from  any  number 
of  trees  within  the  area  mentioned  in  his  license,  but  no  tree  may  be 
tapped  or  toddy  drawn  by  any  person  other  than  himself  under  cover  of 
his  license.  Provided  that,  when  the  licensee  becomes  unable  by  prolong- 
ed illness  to  draw  toddy,  the  potail  of  the  village  may,  at  his  request  and 
subject  to  the  approval  of  the  tahsildar,  allow  a  relative  or  servant  named 
by  him  to  tap  and  draw  toddy  in  his  stead." 

*  Criminal  Revision  Case  No.  324  of  1887. 
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In  this  case,  therefore  the  son  committed  no  offence,  unless  the  rule  1888 

made  by  theGovernor-in-Council  operates  to  create  one,  and  the  question  JAN.  17. 
is  whether  theGovernor-in-Council  has  power  to  make  a  rule  forbidding 

the  drawing  of  toddy  by  any  person  other  than  the  licensee  except  in  the  FULL 

case  of  prolonged  illness,  and  then    only  subject    to   the  approval   of  the  BENCH. 

tahsildar.  n"ii~9«j 

Section  29  of  the  Act  gives  power  to  the  Govarnor-in-Council  to  frame 
rules  (cl.  o)  "generally  to   carry  out  the  provisions  of  this  Act ;"  but,  as      (*.B.)  = 
pointed  out  by  the  Division   Bench  in  Criminal  Revision  Case  No.  645  of  *  Wclr  838> 
1886,  Saction  64   of  the  Act,   read  in  connection  with  Section  55,  clearly 
shows  that  the  intention  of  the  legislature  was  to  prohibit  the  drawing  of 
toddy  without  a  license — not  to  prevent  the  delegation  of  the  actual  work 
to  a  servant  or  agent. 

Saction  21  declares  that,  when  the  exclusive  privilege  of  manu- 
facturing toddy  has  been  granted  under  Saction  16,  the  Governor-in- 
Council  may  declare  that  the  written  permission  of  the  grantee  to  draw 
toddy  shall  have,  within  the  arei  to  which  the  privilege  extends,  the  same 
force  and  effect  as  a  license  from  the  Collector  for  that  purpose  under 
Section  12.  It  was  thus  clearly  the  intention  of  the  legislature  that  no 
toddy  should  ba  drawn  except  under  the  authority  of  a  Collector's  license 
or  of  a  renter's  permit,  the  intention  being  to  protect  the  exclusive  right  of 
manufacturing  toddy  by  the  holder  of  a  license.  Such  a  condition  preced- 
ent is  not,  however,  inconsistent  with  the  power  of  delgation  of  the  actual- 
work. 

The  Public  Prosecutor  refers  to  Section  11,  which  deals  with  permits 
[252]  for  the  transport  of  liquor,  and  contends,  with  reference  to  the  last 
clause,  that  where  the  legislature  has  intended  permits  to  include  servants 
and  agents,  it  has  expressly  said  so.  He  admits,  however,  that  the  second 
clause  of  Section  64  cannot  be  reconciled  with  his  construction  of  Sections 
12  and  21. 

The  Act  should  be  construed  so  as  to  give  effect  to  all  its  provisions, 
and  we  cannot  admit  that  the  second  clause  of  Section  64  shall  be  limited 
in  its  application  to  the  holders  of  permits  for  the  transport  of  liquor 
only.  Such  a  construction  is  not  permissible  under  the  plain  words  of  the 
section. 

It  is  then  urged  that  the  licensee  has  accepted  a  license  under 
Section  24,  in  which  the  provisions  embodied  in  the  rule  have  been 
reproduced ;  but  if  it  was  ultra  vires  for  the  Governor-in-Council  to  frame 
the  rule,  it  was  equally  ultra  vires  to  insert  the  same  conditions  in  the 
license. 

We  were  referred  to  the  decision  of  a  Division  Bench  of  this  Court  in 
Criminal  Revision  Case  No.  141  of  1887,  and  it  must  be  admitted  that  this 
decision  is  inconsistent  with  that  in  Criminal  Revision  Case  No.  645  of 
1886,  which  was  decided  by  a  different  Bench ;  but  in  Criminal  Revision 
Case  No.  141  of  1887,  the  Public  Prosecutor  was  not  instructed  to  appear, 
and  the  case  was  not  argued.  The  former  ruling  was  not,  therefore, 
brought  to  the  notice  of  the  Bench,  and  after  hearing  the  point  argued, 
we  are  not  prepared  to  assent  to  it. 

It  appears  to  us  that  the  Act  clearly  contemplates  the  delegation  of 
work  by  the  holder  of  a  license  or  permit  to  draw  toddy,  and  we  apprehend 
that  the  power  given  to  the  Governor-in-Council  to  frame  rules  "  to  carry 
out  the  provisions  of  the  Act"  must  be  exercised  within  the  limit  which 
the  Act  recognizes.  On  this  ground,  we  set  aside  the  conviction  and 
direct  that  the  fine  be  refunded. 
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80.  [253]  APPELLATE  CRIMINAL. 

APPEL-  Befdre  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


LATE 


CRIMINAL.  JENNINGS  v.  THE  PRESIDENT,  MUNICIPAL  COMMISSION,  MADRAS.* 

[20th  September,  1887.] 
11  M.  253  = 

11  Ind.  Jur.  Madras  Municipal  Act,   1884,  Section  103  —  Exercise  of  calling—  Investment  of  funds  of 
'9  society  —  Schedule  A,  class  1  (A),  (B)—  Benefit  society. 

The  business  of  investing  the  fun  Is  of  a  society  for  interest  is  a  calling  within 
the  meaning  of  section  103  of  the  Madras  Municipal  Act.  1884. 

A  society  established  to  provide  by  the  subscriptions  of  its  members  for  pensions 
for  their  widows  and  children  is  a  benefit  society  within  the  meaning  of  Schedule 
A,  class  1  (A)  of  the  said  Act. 

Where  the  context  discloses  a  manifest  inaccuracy,  the  sound  rule  of  construc- 
tion is  to  eliminate  the  inaccuracy  and  to  execute  the  true  intention  of  the 
legislature. 

[R.,  18  M.L.J.  349  (352)  =3  M.L.T.  400.] 

CASE  stated  under  S.  103  of  the  Madras  Municipal  Act,  1884,  by  the 
Presidency  Magistrates,  Black  Town. 

The  facts  and  arguments  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court  (MuTTGSAMl  AYYAR  and  BRANDT, 
JJ.) 

The  Acting  Advocate-General  (Mr.  Spring  Branson),  for  Jennings. 

Mr.  Brown,  for  the  Municipal  Commissioners. 

JUDGMENT. 

The  questions  referred  for  our  opinion  havj  refarenoe  to  the  liability 
of  the  Madras  Widows'  and  Orphans'  Fun  1  to  be  taxed  under  ths  Madras 
Municipal  Act  I  of  1884.     The  fund  motioned  abovj    apoearj  to   have 
existed  for  more  than  half  a  century.     It  has  not,  however,  be  jn  registered 
as  an  association,  nor  does  it  hold  a  certificate  of  association.     The  object 
with  which  it  was  instituted  was  to  provide  pensions  for  the  widows   and 
legitimate  children  of  subscribers.     It  is  divide!  into  two  branches,  called 
the  widows'  and  the  children's    branch.     Eich   branch  is    divided  into  a 
specified  number  of  classes,  and  payment  of  certain  donations,  premia,  and 
subscriptions  is  prescribed  for  admission  into  each  class.  The  income  derived 
from  those  sources  is  applied  first  to    meeting  the  claims  on  the  fund,  and 
the  surplus  is  invested  from  time  to  time  so  as  to  constitute  a  funded  capital. 
This  [254]  fund   stands  in  the   joint   names  of  three  trustees,   and  it  is 
managed  by  twelve  directors  elected  at  a  general  meeting  of  the  subscri- 
bers.    In  1885,  the  funded  capital  stood  at  Ks.   12,90,821,  the  interest 
derived   from   it   amounted    to    Rs.    53,487,    and    the  subscriptions  and 
donations,  &c.,  in  that   year  amounted    to   R?.    51,  705,  whilst  pensions 
aggregating  Rs.  99,068  were  paid  to  359  widows  and  93  children. 

Two  questions  were  raised  for  decision  before  the  Magistrates  for  the 
City  of  Madras,  and  the  first  was  whether  the  fund  was  liable  to  be  taxed 
under  the  Municipal  Act,  and  the  second  was  whether  it  was  liable  to  be 
taxed  under  class  1  (B),  Scb.  A,  attached  to  that  Act.  The  Magistrates 
decided  both  questions  in  the  affirmative  and  stated  a  special  case  for  our 
decision. 

'  Referred  Case  No.  1  of  1887. 
176 


1Y.]        JENNINGS  V.  PRESIDENT,  MUNICIPAL  COMMISSION  11  Mad.  255 

It  is  provided  by  Section  103  of  Act  I  of  1884  that,  if  tbe  Commis-        1887 
sioners  determine  to  levy  a  tax  on  arts,  professions,   trades,   and  callings     SEP.  20. 
(not  being  a  military  profession  or  calling)  and  on  offices  or  appointments, 
every  person,  who  within  the  city  exercises  any  one  or  more  of  the  arts,     APPHL- 
professions,  trades  or  callings,  or  holds  anyone  or  more  of  the   offices  or       LATE 
appointments  specified    in  schedule   A,   shall  pay  in  respect  thereof  the  CRIMINAL. 
sum  specified  in  the  said  schedule  as  payable  by  the  persons  of  the  class 
in  which  such  person  is  placed,    subject  to  the  provisions  of  Section  110,  **  "'  2S3=< 
which  have,  however,   no  bearing  on  the   special   case  before  us.     The  **  '*"*•  *nr' 
portion  of   schedule  A,    which  is    material   to   our   present  purpose,    is         ^69. 
class  1  (A)  to  (D). 

(A)  Joint  stock  companies  and  other  companies  carrying  on 
any  trade  or  business  having  gain   for  its  object  or  as 
benefit  societies  and  the  capital  of  which  exceeds  20  lakhs 

of  rupees  ...  ...  ...  ...       500 

(B)  Joint  stock  companies  of  any  of  the  descriptions  mention- 
ed  in  division    (A)   of  this  class,   the  capital  of  which 
exceeds  10  lakhs  but  does  not  exceed  20  lakhs  of  rupees...       350 

(C)  Companies  of  any  of  the  descriptions  mentioned  in  division 

(A)  of  this  class,  the  capital  of  which  is  more  than  5  but 

does  not  exceed  10  lakhs  of  rupees  ...  ...       200 

(D)  Companies   of    any    of    the    descriptions    mentioned    in 
division   (A)  of   this  class,  of  which  the  capital  is  more 

than  3  but  does  not  exceed  5  lakhs  of  rupees  ...       150 

[255]  Again,  companies  of  any  of  the  descriptions  mentioned  in 
class  1,  of  which  the  capital  is  more  than  2  lakhs  but  does  not  exceed  3 
lakhs  of  rupees  and  of  which  the  capital  is  more  than  one  lakh  but  does 
not  exceed  2  lakhs  of  rupees,  are  placad  in  the  second  and  third  classes 
with  a  yearly  tax  of  Rs.  100  and  Rs.  50  respectively.  All  companies  not 
hereinbefore  provided  for  are  included  in  class  IV  as  liable  to  a  yearly  tax 
of  Rs.  35. 

As  to  the  first  question  whether  the  fund  is  liable  to  be  taxed  under 
Section  103  of  Act  I  of  1884,  we  are  of  opinion  that  it  must  be  decided  in  the 
affirmative.  According  to  Section  103,  every  person  who  exercises  any  pro- 
fession or  calling  is  liable  to  pay  the  tax  specified  in  schedule  A,  and  the 
word  "person"  is  declared  by  Section  3  (c)  of  the  said  enactment  to 
include  any  company,  association  or  body  of  individuals  whether  incor- 
porated or  not.  The  investment  of  the  surplus  income  from  time  to 
time  for  interest  so  as  to  augment  the  funded  capital  constitutes  in  our 
judgment  the  exercise  of  a  calling,  and  as  the  incorporation  of  the 
association  is  expressly  declared  to  be  immaterial,  the  fact  that  the  fund 
is  not  registered  cannot  support  a  claim  to  be  exempted  from  taxation, 
provided  that  the  subscribers  exercise  a  calling  through  the  directors 
elected  at  their  general  meeting.  Referring  to  the  terms  of  schedule 
A  in  connection  with  Section  103,  we  see  no  sufficient  reason  to  hold 
that  the  association  now  under  consideration  is  not  included  therein. 
It  may  not  be  a  joint  stock  company,  or  a  company  such  as  is  contem- 
plated either  by  Acts  XIX  of  1857  and  VII  of  1850,  or  by  the  Indian 
Companies  Act  X  of  1866,  or  by  25  and  26  Vic.,  Chapter  89,  Sections  4 
and  184.  In  these,  it  is  declared  that  the  object  must  be  the  acquisition 
of  gain  by  the  company,  the  association  or  the  partnership  or 
the  individual  members  thereof.  The  expression  "  having  gain  for 
its  object,"  used  in  clause  I  of  schedule  A,  appears  to  us  to  refer  to 
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1887       personal  gain,  and,  therefore,  we  accede  to  the  suggestion  that  the  sub- 
BBP.  90.     soribers  to  the  fund  cannot  be  said  to  carry  on  business,  of  which  the  object 
is  pecuniary  gain   to  themselves.     We  must,   however,  hold  that  they  do 
APPBL-     carry  on  business  as  a  benefit  society,  although  the  benefit   contemplated 
LATE       is  that  of  their  widows  and  legitimate  children,  who  have  a  claim  upon  the 
CRIMINAL,  association  on  the  death  of  the  subscriber  to  be  paid  certain  pensions. 
Further,  the  words  "as  benefit  societies  "  are  used  in  contradistinction  to 
II  •.  258=  tne  words  "  having  gain  for  its  object,"  and  we  do  not  consider  that,  the 
11  Ind  Jar,  benefit  which  the  society  is  formed  to  confer  must    always  [256]   be 
3681        personal.     It  seems  to  us  that  the  expression  is  used  in  the  same  sense  in 
which  the  words  "friendly  society"  are  used  in  38  and  39  Vic.,  Chapter  60. 
A  society  established    to    provide    by    voluntary    subscriptions    of  the 
members  thereof,  with  or  without  the  aid  of  donations,  relief  or  mainte- 
nance, for  the  subscribers  or  for  iheir  husbands,  wives,  children,  fathers  or 
brothers,   &c.,   in    certain  events,    is  therein  designated  a  friendly  society, 
the  principle  on  which  it  is  constituted  being  that   of   mutual  helpfulness 
of   a  provident  character  and  of  securing    certain   pecuniary  benefit,   if 
not  to  the  subscribers,  to  their  widows  and  children.     The  terms  "benefit 
society  "  distinguish  it  from  a  society  of  which  the    object  is  purely  bene- 
volent and  charitable  or  the  promotion  of  social  intercourss  and  convivial 
enjoyment.     The  business  of  investment  for  interest  resulting  in  gain  is  a 
calling  within  the  meaning  of  Section  103  and  the  fact  that  the  gain  is  not 
personal  but    that  it  redounds  to  the  benefit  of  those  in  whom  the  sub- 
scribers are  interested  does  not  render  it  the   less  a  calling  or  a  business. 
It  is  important  to  remember  that  the  tax  payable  under  Section  103  is  a  tax 
on  professions  or  callings  and  not  on  the  income  resulting  to  the  individual 
who  exercises  the  profession    or  calling.     We  answer  the  first  question, 
therefore,  in  the  affirmative. 

As  to  the  second  question,  we  are  of  opinion  that  the  fund  was  pro- 
perly taxed  under  class  I  of  schedule  A.  Beading  clauses  (A)  to  (D)  and 
Section  103  together,  we  entertain  no  doubt  whatever  that  the  companies 
intended  throughout  are  of  the  descriptions  mentioned  in  clause  (A), 
and  that  the  expression  joint  stock  was  inaccurately  inserted  in  (B).  The 
clauses  are  framed  to  provide  a  sliding  scale  of  taxes  with  reference  to 
the  amount  of  the  capital  employed  in  the  business  carried  on  by  the 
companies  described  in  I  (A).  That  such  was  the  intention  is  plain  from 
the  context,  and  it  would  be  absurd  to  hold  that  a  company  with  a 
funded  capital  of  less  than  10  lakhs  or  over  20  lakhs  is  liable  to  be  taxed 
and  that  the  same  company  is  not  liable  to  be  taxed  when  its  capital  is 

12  lakhs.     Although,  in   construing  fiscal  enactments,    we    should  ordi- 
narily insist  upon  the  subject  taxed  being  clearly  within  the  words  of  the 
law  and  decline  to  extend  its  scope  when  there  is  an   ambiguity,  we  can- 
not exclude  from  our  consideration  the  fact   that  the   context   discloses  a 
manifest  inaccuracy.     In  such  a  case,  the   sound   rule  of  construction  is 
to  eliminate  the  inaccuracy  and  to  execute  the  true  intention  of  the  legis- 
lature.    The  conclusion  we  [257]  come  to  is  that   the  fund  was  properly 
taxed  under  schedule  A,  class  1  (B).     The  result  is   that    the  decision  of 
the  Magistrates  is  right. 

Solicitors  for  Jennings — Branson  &  Branson. 

Solicitors  for  the  Municipal  Commissioners — Barclay  &  Morgan. 
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11  M.  257  =  1  Weir  336.  1887 

APPELLATE  CRIMINAL.  AUQ-  9- 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Brandt.  APPEI/- 

LATB 
QUEEN-EMPRESS   V.   ELLA   BOYAN.*       [9th  August,  1887.]  CRIMINAL. 

Penal  Code,  Section  330— Causing  hurt  to  constrain  a  person  to  satisfy  a  demand.  v  0_    _ 

11  M.  Zti i  — 

E.B.,  in  order  to  constrain   his  wife   to  satisfy  his  demand   that   she   should    «  Weir  386 
return  to  bis  house,  voluntarily  c.tused  hurt  to  her.     He  was   convicted   under 
Section  330  of  the  Indian  Penal  Code  ; 

Held,  on  appeal,  that  the  conviction  under  that  section  was  bad. 

APPEAL  against  the  sentence  of  C.  W.  W.  Martin,  Sessions  Judge  of 
Salem,  in  Calendar  Case  No.  19  of  1887. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (KERNAN  and  BRANDT,  JJ). 

The  prisoner  was  not  represented. 

The  Acting  Public  Prosecutor  (Mr.  Poivell)  for  the  Crown. 

JUDGMENT. 

The  Judge  convicted  the  prisoner  under  Section  330  of  the  Indian 
Penal  Code  of  causing  hurt  in  order  to  constrain  the  wife  to  obey  a  de- 
mand of  the  prisoner  to  return  to  his  house  and  sentenced  him  to  five 
years'  rigorous  imprisonment.  We.howqver,  do  not  think  such  a  demand 
is  within  Section  330,  which  apparently  refers  to  some  demand  in  respect 
of  property. 

However.the  prisoner  cut,  though  slightly,  his  wife.with  an  instrument 
for  stabbing  or  cutting  within  Section  324. 

We  reverse  the  conviction  and  sentence  under  Section  330,  and  convict 
him  underiSection  324  and  sentence  him  to  three  years'  rigorous  imprison- 
ment. 


11  M.  258  =  12  Ind.  Jur.  455. 
[258]   APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


VYDINADA  (Plaintiff),  Appellant  v.  NAGAMMAL  (Defendant  No.  2), 
Respondent.^      [31st  January  and  10th  February,  1888.] 

Hindu  Law — Will—Construction — Gift  to  husband  and  wife— Joint  tenancy— Survivor- 
ship— Alienation  by  husband  to  creditor  invalid. 

A  Hindu,  by  his  will,  granted  jointly  to  his  brother's  son  and  Nagammal,  the 
wife  of  latter,  certain  land  with  power  of  alienation.  The  recitals  in  the  will 
showed  that  the  husband  was  included  in  the  gift  not  because  of  his  relationship 
to  the  testator  but  because  he  was  the  husband  of  Nagammal : 

Held  that  the  grantees  were  joint  tenants  and  not  tenants  in  common  and 
that  the  joint]tenancy  was  not  severed  by  an  alienation  of  the  land  by  the  husband 
to  a  creditor. 

[Overruled,  23  C.  670  (679)  (P.O.)  =  23 1. A.  37  =  6M.L.J.  75  =  7  Sar.  P.C.J.  13; R.,  33  A. 
41  (44)=7  A.L.J.  941  =  7  Ind.  Cas.  697;  33  A.  665  (674)  =  8  A.L.J.  757  =  10  Ind. 
Cas.  565  ;  19  M.  110  (117) ;  21  M.  425  (427);  25  M.  385  (387)  ;  27  M.  498  (503)  ; 
34  M.  387  (390)  =  5  Ind.  Cas.  671  =  20  M.L.J.  268  ;  39  P.E.  1909.] 

*  Criminal  Appeal  No.  154  of  1887.  t  Second  Appeal  No.  473  of  1887. 
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1888  APPEAL  from  the  decree  of  D.  Irvine,  District  Judge  of  Trichinopoly, 

FEB.  10.  reversing  the  decree  of  A.   Kuppusami    Ayyangar,   District    Munsif  of 

Trichinopoly,  in  Suit  No.  368  of  1886. 

API  EL-  Ramasami  Pillai,  by  his  will,  dated  29th  February  1884,  made  a  gift 

LATE  Qf  nis  ian(j   to  bis  brother's  son,  Rangasami,  and  Nagammal,  the  wife  of 

CIVIL.  Rangasami,  jointly.     On  the  26th  April  1885,  Rangasami  mortgaged  this 

~~~  land  to   the  plaintiff   to   secure   the   repayment  of  Rs.  450-4-0  and  died 

shortly  afterwards. 
12  Ind.  Jar. 

Mg  This  suit  was  brought  to  recover  the  money  due  under  the  mortgage- 

deed  (Exhibit  A). 

Nagammal  pleaded  that  her  husband  had  no  power  to  alienate  the 
land. 

The  Munsif  held  that,  even  if  Nagammal  had  a  joint  right  over  the 
land,  her  husband  had  also  a  right  of  disposition  over  it,  and  decreed  the 
claim. 

On  appeal,  the  District  Judge  held  that  Rangasami  had  no  separate 
interest  in  the  land  and  dismissed  the  suit. 

The  further  facts  necessary,  for  the  purpose  of  this  report,  are  set  out 
in  the  judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

Subramanya  Ayyar,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

[259]  The  following  authorities  were  cited  : — Rewun  Persad  v.  Mussu- 
mat  JRadha  Beeby  (1),  Hirabai  v.  Lakshmibai  (2).  Dias  v.  DeLivera  (3), 
Caldwell  v.  Fellowes  (4),  Mathura  Naikin  v.  Esu  Naikin  (5),  and 
Williams'  Real  Property,  ed.  15.  p.  166. 

The  Court  (COLLINS  C.J,,  and  PARKER,  J.)  delivered  the  following 
JUDGMENT. 

The  question  before  us  is  as  to  the  right  construction  of  the  will 
(Exhibit  B).  It  is  addressed  by  Ramasami  to  his  deceased  brother's  son, 
Rangasami,  and  recites  that  the  testator  had  protected  Nagammal  since  she 
was  an  infant  of  three  months  old  and  had  married  her  to  Rangasami ; 
thab  both  of  them  had  remained  under  his  protection  ;  and  that  they  were 
now  protecting  him  in  his  old  age.  The  will  then  goes  on  "after  my 
death  you  and  the  said  Nagammal  shall  enjoy  after  me  all  the  nanja, 
punja,  &c.,  free  of  obstruction  from  generation  to  generation  with  power 
of  alienation  and  shall  remain  in  good  condition.  You,  Rangasami  (in  the 
singular),  shall  enjoy  without  any  objection  as  an  heir  to  my  assets  and 
liabilities." 

The  words  of  gift  are  distinctly  in  favour  of  both  and  include  a  power 
of  alienation  also  in  favour  of  both.  The  recitals  clearly  indicate  that 
Rangasami  was  included  in  the  gift,  because  he  was  the  husband  of 
Nagammal  and  not  because  he  was  the  testator's  nephew.  The  execution 
of  the  document  to  him  as  well  as  the  last  clause  may  be  accounted  for  by 
the  fact  that  Rangasami  was  a  grown-up  man,  while  Nagammal  was  a 
young  girl ;  but  we  are  clearly  of  opinion  that  the  testator's  intention  was 
that  Nagammal  as  well  as  Rangasami  should  take  under  the  will.  The 
question  remains  whether  they  took  as  joint  tenants  or  as  tenants  in 
common.  It  is  contended  on  appeal  that  they  took  as  tenants  in  common 

(1)  4  M.I.A.  137.  (2)  11  B.  69  (573).  (3)  L.B.  5  App.  Ca.  123. 

(4)  L.R.  9  Eq.  410.  (5)  4  B.  575. 
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and  that,  even  if  they  took  as  joint  tenants,  the  tenancy  has  been  severed. 
In  suoport  of  these  contentions,  we  were  referred  to  Bewun  Persad 
v.  M.  Badha  Beeby  (1),  Hirabai  v.  Lakshmibai  (2),  Dias  v.  DeLivera  (3), 
Caldwell  v.  Fellowes  (4). 

In  Beioun  Per  sad'  s  case,  an  estate  was  left  to  a  tenant  for  life,  and 
then  to  the  testator's  brother  B,  and  his  sons  G  and  D,  B  and  C  died 
during  the  life  of  the  tenant  for  life  and  it  was  held  that  [260]  C  and  D 
took  vested  interests  as  tenants  in  common,  the  actual  enjoyment  of  the 
expectant  interest  being  postponed  till  the  termination  of  the  life  estate  ; 
so  that  C's  widow  (C  and  D  being  divided  brothers)  was  entitled  to  succeed 
to  C's  share,  but  in  this  case  the  Privy  Council  was  of  opinion  that  the 
instrument  itself  would  have  operated  as  a  division  so  as  to  prevent 
D  from  succeeding  to  his  deceased  brother's  share  as  an  undivided 
brother. 

In  Hirabai  v.  Lakshmibai,  the  testator  left  his  widow,  Hirabai,  and 
adopted  son,  Nathu,  as  the  "  heirs  of  his  property.  "  On  the  death  of 
Nathu  without  issue,  his  widow  claimed  his  share  and  the  CourtpS  held 
that  the  two  heirs  had  taken  as  tenants  in  common,  but  that  Hirabai 
only  took  a  Hindu  widow's  interest  in  the  moiety.  The  principle  enun- 
ciated was  that  laid  down  by  the  Privy  Council  in  Mahomed  Shumsool  v. 
Sheiuukramid)  that  the  intention  is  to  be  looked  at  for  guidance,  and  the 
meaning  to  be  attached  to  the  words  of  the  will  may  be  affected  by  the 
surrounding  circumstances.  It  was  there  considered  that  the  words  of 
the  will  did  not  give,  and  it  was  repugnant  to  general  Hindu  custom  to 
presume  that  the  testator  intended  to  give  his  widow  more  than  the 
qualified  interest  of  a  Hindu  widow  in  her  moiety. 

Against  this  authority,  we  are  referred  to  the  judgment  of  Couch,  J., 
in  Mathura  Naikin  v.  Esu  Naikin  ;  but  in  that  case  the  co-heiresses 
were  daughters  of  a  dancing-girl  and  the  will  declared  they  should  be 
mutual  heiresses  to  one  another  should  anything  happen  to  either.  " 

Applying  the  principles  enunciated  by  the  Privy  Council  to  the  pre- 
sent case,  the  words  of  the  testator  clearly  imply  a  gift  of  the  whole  es- 
tate to  both  with  power  of  alienation  to  be  enjoyed  by  both.  Having 
regard  to  surrounding  circumstances,  the  objects  of  the  gift  were  husband 
and  wife,  it  is  probable  that  the  testator  did  not  contemplate  the  eventu- 
ality which  has  arisen,  but  believed  and  intended  they  would  both  jointly 
enjoy  the  property  during  their  lives  and  that  their  children  would  take  it 
afterwards.  We  think  that  the  tenancy  which  they  took  was  distinguished 
by  unity  of  possession,  of  interest,  of  title,  .and  by  unity  of  the  time  of 
the  commencement  of  such  title,  and  these  are  the  four  unities  of  a 
joint  tenancy.  An  application  of  the  same  principles  of  decision,  which 
led  the  Bombay  High  Court  in  Hirabai  v.  Lakshmibai  to  [261]  find  that 
in  that  case  a  tenancy  in  common  was  intended,  would  lead  us  in  the 
special  circumstances  of  this  case  to  believe  that  the  intention  was  to 
create  a  joint  ten  ancy. 

The  question  then  remains  whether  the  tenancy  has  been  severed  by 
the  parties.  We  think  it  has  not,  and  that  no  intention  to  effect  such 
severance  can  be  presumed  from  the  execution  of  Exhibit  A.  The  case  to 
which  we  are  referred  (Caldwell  v.  Fellowes)  was  a  very  different  one,  in 
which  three  sisters,  who  were  joint  tenants,  had  their  interests  in  the  joint 
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estate  settled  upon  them  by  bbeir  marriage  settlements,  and    it  was   held 
that  the  joint  tenancy  had  been  severed  by  the  settlements. 

On  these  grounds,  we  are  of  opinion  that  the  whole  estate  has  now 
vested  in  Nagammal  by  survivorship  and  dismiss  this  second  appeal  with 
costs. 


11  H.  261. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KALIANASUNDEAM  AND  OTHERS  (Petitioners],  Appellants  v. 
EGNAVEDESWARA  (Plaintiff),  Respondent* 
[28th  October  and  4th  November,  1887.] 

Civil  Procedure  Code,  Section  583 — Claim  for  mesne  profits  on  reversal  of  decree  for  pos- 
session of  land  executed. 

A  decree  for  possession  of  immoveable  proparty  having  been  executed  was 
reversed  on  appeal.  The  defendant  applied  under  Section  583  of  the  Code  of 
Civil  Procedure  for  restitution  of  the  mesne  profits  taken  by  the  plaintiff.  The 
lower  courts  dismissed  the  application  on  the  ground  that  the  proper  remedy  was 
by  suit: 

Held  that  the  defendant  was  entitled  to  the  relief  claimed. 
[Appl,  21  C.  989  (9961  ;  R.,  4  G.P.L.R.  167  (168);  D.,  24  M.  341  (344).] 

APPE AL  against  the  order  of.  J.  A.  Davies,  Acting  District  Judge  of 
Tanjore,  confirming  the  order  of  T.  A.  Krishnasami  Ayyar,  District  Munsif 
of  Mannargudi,  in  execution  of  the  decree  in  Suit  No.  439  of  1881. 

Mr.  Powell,  for  appellants. 

Seshagiri  Ayyar,  for  respondent. 

The  facts  appear  from  the  judgment  of  the  Court  (COLLINS,  C.J. 
and  PARKER,  J.). 

JUDGMENT. 

[262]The  plaintiff  obtained  a  decree  for  the  possession  of  immoveable 
property  and  was  placed  in  possession  in  execution.  The  decree  was 
subsequently  reversed  on  appeal  and  the  plaintiff's  suit  dismissed  with  all 
costs.  In  execution  of  the  decree  in  appeal  the  Court  of  first  instance  has 
replaced  defendants  (appellants)  in  possession  of  the  land,  but  has  refused 
restitution  of  mesne  profits  under  Section  583  of  the  Code  of  Civil  Proce- 
dure on  the  ground  that  a  separate  suit,  must  be  brought  for  the  same. 
The  order  of  the  District  Munsif  was  confirmed  on  appeal  by  the  District 
Judge. 

We  are  of  opinion  that  the  terms  of  Section  583  are  wide  enough  to 
permit  the  recovery  in  execution  proceedings  of  mesne  profits,  to  which  the 
defendants  may  be  entitled  by  way  of  restitution.  It  has  already  been 
held  by  this  Court  that  interest  may  be  awarded  under  Section  583  upon  an 
amount  found  on  appeal  to  have  been  improperly  levied — -Ayyavayyar  v. 
Shastram  Ayyar  (l) — and  that  mesne  profits  may  also  be  awarded  has 
been  held  by  the  Calcutta  High  Court  in  Mookoond  Lai  Pal  Chowdhry  v. 
Mahomed  Sami  Meah  (2).  It  by  no  means  follows  that,  because  a  separate 

*  Appeal  against  Appellate  order  No.  39  of  1887. 
(1)  9  M.  506.  ,    (2)  14  C.  484. 
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suit  to  recover  those  raesne  profits  may  not  be  barred  under  Section  244  of       1887 

the  Code — see  Bam  Ghulam  v.  Dwarka  Rai  (1) — the  defendant  is  precluded  Nov.  4. 
from  resorting  to  tha  remedy  given  in  execution  proceedings,  by  Section  583.         ~ 

The  orders  of  the  Courts  below  are  reversed  with  costs  and  theDistrict  APPEL- 
Munsif  is  directed  to  entertain  the  application.  LATE 

CIVIL. 

11  M.  263.  il  M:  281' 

[263]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J,  H.  Collins,  Kt,  Chief  Justice,  and 
Mr.  Justice  Parker. 


MOIDIN  (Defendant  No.  2),  Appellant  v.  AVARAN  AND  ANOTHER 
(Plaintiff  and  Defendant  No.  1),  Respondents. 
[6th  and  20th  December,  1887.J 

Contract  to  sell  land — Rescission — Resale  by  registered  deed. 

A  sued  to  recover  certain  land  which  he  claimed  under  a  registered  deed  of  sale 
executed  by  the  owner.  Prior  to  the  date  of  this  sale  to  A,  M  had  been  put  in 
possession  of  the  land  under  an  agreement  to  purchase  the  land  forRs.  300.  The 
sale  deed  to  M  had  not  been  executed  because  only  Ra.  200  of  the  purchase-money 
had  been  paid  to  the  owner : 

Held  that  A  could  not  recover,  as  it  was  not  open  to  his  vendor  to  rescind  the 
contract  with  M. 

IB.,  16  M.  464;  29  M.  336  (339)  =  16  M.L.J.  395  =  1  M.L.T.  153.] 

APPEAL  from  the  decree  of  V.  P.  de  Rozario,  Subordinate  Judge  at 
Palghat,  confirming  tha  decree  of  B.  Kamaran  Nayar,  District  Munsif  of 
Betutnad,  in  Suit  No.  364  of  1885. 

The  facts  necessary,  for  the  purpose  of  this  report,  appear  from  the 
judgment  of  the  Courb  (COLLINS,  G.  J.  and  PARKER,  J.) 

Srinivasa'Rau,  for  appellant. 

Sankara  Menon  and  Rajarathna  Mudaliar,  for  respondents. 

JUDGMENT. 

The  plaintiff  sues  on  a  deed  of  sale  executed  to  him  by  first  defend- 
ant on  10th  September  1885.  The  second  defendant  is  in  possession 
of  the  pro  Derby  and  has  baen  in  possession  since  1881.  Both  courts  find 
that  he  was  pub  into  possession  by  first  defendant  under  a  contract  of 
sale  on  his  promise  to  pay  R?i.  300  for  the  land.  He  has  only  paid 
Rs.  200,  and,  in  consequence,  the  sale-deed  in  his  favour,  though  it  has 
been  drawn  up,  has  never  been  executed  or  registered.  It  is  found 
that  the  sale  to  plaintiff  was  bona  fide  and  for  valuable  consideration, 
and  that  the  transaction  between  defendants  1  and  2  was  not  completed 
in  consequence  of  saoond  defendant's  failure  to  pay  the  balance  of  the 
money  within  the  fcime  stipulated  to  Pakelt  Mana  on  behalf  of  first 
defendant. 

[264]  The  question  is  whether  the  property  passed  to  second  defend- 
ant. It  is  found  that  part  of  the  purchase- money  has  not  been  paid,  but  on 
account  of  this  it  is  not  open  to  the  vendor  having  given  possession  to 
rescind  the  contract  and  recover  possession,  though  he  may  have  a  lien 

*  Second  Appeal  No.  262  of  1887, 
(1)  7  A.  170. 
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1887  upon  the  property  for  the  unpaid  balance  of  the  purchase-money — see 
DEO.  iO.  Tnmalrav  Raghavendra  v.  The  Municipal  Commissioners  of  Hubli  (1). 
The  appeal  must  be  allowed  and  the  decrees  of  the  courts  below  reversed, 
APPEL-  t,,e  plaintiff's  claim  being  dismissed  with  all  costs  throughout. 

LATE  

11  M.  264. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt,,  Chief  Justice,  and 
Mr.  Justice  Parker. 


DAVUD  BEG  (Defendant),  Petitioner  v.  KULLAPPA  (Plaintiff), 
Respondent.*      [13th  December,  1887.] 

Small  Cause  Court  Act  (Mufassal),  lQG5—Bent   Recovery  Act,   1865— Suit  to  recover 
moveable  property. 

A  suit  to  recover  moveable  property  attached  under  colour  of  the  Rent  Recovery 
Act  (Madras  Act  VIII  of  1865)  is  cognizable  by  a  Court  of  Small  Causes  con- 
stituted under  Act  XI  of  1865. 

[D.,  5  O.C.  190  (191).] 

APPLICATION,  under  Section  622  of  the  Code  of  Civil  Procedure,  to  set 
aside  the  decree  of  P.  V.  Rangacharyar,  District  Munsif  of  Sholinghur,  in 
Small  Cause  Suit  No.  34  of  1887. 

On  the  25th  January  1887,  defendant,  purporting  to  act  under  the 
provisions  of  the  Rent  Recovery  Act,  1865,  and  alleging  himself  to  he 
plaintiff's  landlord,  seized  a  buffalo  calf  for  arrears  of  rent. 

Plaintiff  sued  defendant  in  a  Small  Cause  Court  to  recover  the  calf, 
or  its  value  Rs.  2,  and  Rs.  2-4-0  damages.  Defendant  inter  alia,  object- 
ed to  the  court's  jurisdiction.  The  objection  was  overruled  and  plaintiff 
obtained  a  decree  for  the  calf  and  costs  Rs.  5. 

[265]  Defendant  now  applied  to  set  aside  this  decree  on  the  ground 
that— 

(1)  the  court  had  no  jurisdiction; 

(2)  the  attachment  was  legal. 
Mr.  Michell,  for  petitioner. 
Rangacharyar,  for  respondent. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)    delivered  the  following 

JUDGMENT. 

The  suit  is  to  recover  a  buffalo  or  its  value,  and  the  plaintiff's  success 
in  the  suit  would  necessarily  involve  the  cancellation  of  the  attachment 
without  any  decree  for  that  relief.  The  buffalo  had  been  attached  by  the 
defendant  under  colour  of  the  Rent  Recovery  Act. 

It  is  first  urged  that  plaintiff  could  have  had  recourse  to  his  remedy 
under  the  Rent  Recovery  Act,  but,  though  plaintiff  might  have  sought 
that  remedy  had  he  chosen,  the  jurisdiction  of  the  ordinary  courts  is  not 
ousted. 

The  decision  in  Janakiammal  v.  Vithenadien  (2)  is  a  similar  case,  in 
which  it  was  held  that  such  a  claim  as  this  being  "one  for  personal  pro- 
perty" is  cognizable  by  a  Small  Cause  Court.  It  is  true  that  ruling  is  under 

•  Civil  Revision  Petition  No.  100  of  1887. 
(1)  8  B.  172.  (2)  5  M.H.C.R.  191. 
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Act  VIII  of  1859,  but  we  do  not  see  that  the  new  Procedure   Code  affects  1887 

the  principle  of  the  decision.  DBC.13. 

The  Full  Bench  of  the  Allahabad  High  Court  in  Godha  v.  Naik  Bam(l) 

have  no  doubt  dissented  from  the    Madras  and    Bombay   decisions.     The  API 

facts  of  that  case  were,  however,  not  the  same  as  in  the  present  case,  for  LATE 

there  an  objection  had  been  made  and  disallowed  under  Sections  278 — 281  ClVIL. 

of  the  Code  of  Civil  Procedure.  if~7R* 

We  are  of  opinion  that  the  Small  Cause  Court  had  jurisdiction  and  : 
dismiss  this  petition  with  costs. 

11  M.  266. 
[266]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.   Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KRISHNA  (Plaintiff),  Appellant  v.  EAMAN  AND  OTHERS 
(Defendants),  Respondents.*      [28th  October  and  16th  November,  1887.] 

Civil   Courts  Act,   Section  12  —Court  Fees  Act,  Scliedute  II,  Article  17,  s.  vi — Suit  to 
remove  a  karnavan — Valuation  for  jurisdiction. 

Although,  for  the  purposes  of  the  Court  Pees  Act,  a  suit  to  remove  the  karnavan 
of  a  Malabar  tarwad  is  incapable  of  valuation  and  subject  to  the  fee  prescribed 
by  s.  vi,  Article  17  of  Schedule  II  of  that  Act  yer.,  for  the  purposes  of 
determining  jurisdiction  under  Section  12  of  the  Civil  Courts  Act,  the  right  of 
management,  which  is  the  subject-matter  of  the  suit,  must  be  valued.  It  the 
value  is  estimated  bona  fide  by  the  plaintiff,  the  Court  should  adopt  it. 

APPEAL  against  the  order  of  P.  P.  de'Eozario,  Subordinate  Judge  at 
Palghat,  rejecting  a  plaint  in  Suit  No.  5  of  1887. 

Anantan  Nayar,  for  appellant. 

Sankara  Menon,  for  respondents. 

The  facts  are  set  out  in  the  judgment  of  the  Court  (COLLINS,  C.J.,  and 
PARKER,  J.). 

JUDGMENT. 

The  plaintiff,  on  llth  January  1.886,  presented  a  plaint  in  the  Court 
of  the  District  Munsif  of  Angadipurara,  in  which  he  stated  that  he  was  the 
karnavan  of  the  tarwad,  and  his  suit  was  brought  to  cancel  and  set  aside 
a  razinama  entered  into  by  his  predecessor  in  the  office  of  karnavan,  by 
which  he,  the  then  karnavan,  agreed  that  defendant  No.  1  should  manage 
the  tarwad  property  jointly  with  himself.  The  razi  was  dated  3rd  Sep- 
tember 1867,  and  the  then  karnavan  has  since  died.  The  plaint  bore  a 
stamp  value  of  Es.  10  under  the  Court  Fees  Acb  and  declared  that  th& 
valution  of  the  plaint  for  purposes  of  the  suit  was  Es.  1,564-3-2. 

On  the  22nd  March  1886,  the  District  Munsif  returned  tbe  plaint  for 
presentation  in  another  Court,  holding  that  the  value  of  the  suit,  for  pur- 
poses of  jurisdiction,  was  the  aggregate  value  of  tbe  tarwad  properties. 
He  found  that  the  plaintiff  had  not  included  [267]  the  value  of  a  temple 
belonging  to  the  tarwad,  which  value  (Es.  3,000)  added  to  the  Es.  2,010 
shown  in  the  plaint  to  be  the  -value  of  other  tarwad  properties,  brought 
the  value  of  the  suit  beyond  the  jurisdiction  of  the  District  Munsif. 

*  Appeal  against  Order  No.  90  of  1887. 
(1)  7  A.  152. 
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The  plaintiff  then  presented  hia  plaint  in  the  Subordinate  Judge's 
Court,  but  the  Subordinate  Judge  held  bhab  the  suit  was  cognizable  by  a 
District  Munsif  and  returned  the  plainbon  the  llth  August  1876,  observing 
that,  as  the  family  property  need  not  be  valued  in  a  suit  to  remove  the 
karnavan  or  sole  manager — Govindan  Nambiar  v.  Krishnan  Nambiar  (1) 
a  fortiori — it  need  not  be  valued  in  a  suit  to  remove  a  joint  manager  and 
to  cancel  a  razi  which  provided  for  joint  management. 

The  plaintiff  then  appealed  to  the  High  Court  in  appeal  against  order 
No.  131  of  1886,  when  the  order  of  the  Subordinate  Judge  was  set  aside, 
the  Court  observing  that  "  the  Subordinate  Judge  must  determine  what 
is  the  value  of  the  subject-matter  of  the  suit  for  purposes  of  jurisdiction. 
It  does  not  follow  that,  because  the  Court-fees  payable  on  the  plaint 
amount  only  to  Rs.  10,  the  suit  is  within  the  jurisdiction  of  the  District 
Munsif." 

The  Subordinate  Judge  ha?  now  again  refused  to  entertain  the 
plaint  and  has  returned  it  for  presentation  in  the  District  Munsif's  Court 
on  the  ground  that  the  High  Court  has  held  in  N.  G.  Kanhi  Raman  v.  N.  G. 
Puttalathu  Kimhunni  Nambiar  (2)  that,  for  the  purposes  of  jurisdiction, 
a  suit  to  remove  a  karnavan  is  not  a  suit  for  the  recovery  of  tarwad 
property  and  to  ba  valued  as  such,  but  a  suit  which  asks  for  a  relief  which 
is  incapable  of  valuation.  The  Subordinate  Judge  goes  on  to  say  that, 
as  the  suit  is  incapable  of  valuation,  it  canuob  be  said  bo  be  beyond  the 
pecuniary  limits  of  a  District  Munsif's  'jurisdiction.  Against  this  order, 
the  plaintiff  has  now  again  appealed,  the  District  Munsif  having  in  the 
meantime  again  refused  to  entertain  the  plaint. 

The  Subordinate  Judge  has,  in  our  opinion,  failed  to  give  effect  to 
Section  14  of  the  Civil  Courts  Act  and  is  mistaken  in  considering  that 
the  valuation  of  the  relief  claimed  isnecessarily  the  same  as  the  valuation 
of  the  subject-matter  of  the  suit  for  purposes  of  jurisdiction.  In  Govindan 
Nambiar  v.  Krishnan  Nambiar  (l),  the  sole  question  referre  1  for  decision 
was  under  what  provision  of  the  Court  Fees  Act,  a  suit  for  the  removal  of 
the  karnavan  should  he  [268]  valued  for  bhe  purposes  of  stamp  duty.  It 
is  true  that  the  letrnei  counsel  pointed  out  that  the  Courts  below  seem  to 
have  made  no  distinction  between  valuation  for  the  purposes  of  jurisdiction 
and  valuation  for  the  purpose  of  ascertaining  the  Court  fee  leviable  ;  but 
the  High  Court  restricted  the  decision  to  the  sole  quesbion  which  was 
referred  under  Section  617  of  the  Code  of  Civil  Procedure. 

In  that  case,  it  was,  however,  observed  that  it  would  be  clearly 
erroneous  to  value  such  a  claim  as  if  it  were  a  claim  for  the  recovery  of 
possession  of  land,  for  the  possession  of  bhe  property  is  throughoub  in  the 
tarwad  and  is  not  affected  bv  a  change  in  the  person  who  fills  the  office  of 
manager.  This  suggests  that  the  Court  regarded  the  right  to  manage  and 
not  the  ownership  in  the  land  and  the  consequent;  right  bo  possession  as  the 
subject-matter  of  the  suit,  Again,  in  N.  C.  Kunhi  Raman  v.  N.  C.  Putta- 
lathu Kimhunni  Nambiar  (2),  ib  was  held  that  a  suit  to  remove  a  karnavan 
is  not  a  suib  to  recover  tarwad  property  and  to  be  valued  as  such,  bub  is  a 
suit  which  asks  for  a  relief  that  is  incapable  of  valuation,  and  that  the  value 
pub  on  ib  by  the  parties  was  the  one  to  be  adopted. 

Theae  decisions  proceed  on  the  view  that  possession  is  alwavs  in  the 
tarwad  and  that  the  subject-matter  of  the  suib  is  nob  the  land  but  an 
inberertt  in  ib,  naraelv,  the  right  of  management  which  is  not  can  a  hie  of 
valuation.  Bub  ib  does  ne*-4eilow  that  a  District  Munsif  has  jurisdictiorr 


(1)  4  M.  146. 


(2)  4  M.  314. 
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over  every  suit  for  the  removal  of  a  karnavan  though  the  tarwad  property 
to  be  managed  is  very  considerable  in  value.     The  right  of  management     Nov.  16. 
must,  from  the  nature  of  things,  rise  in  value  in  propoition  to  the  value  of         ~ 
tbe  property  GO  be   managed.     It  is  nob,  therefore,    unreasonable   to  take     API 
into  consideration  the  value   of  the  property  and  to  see  that  the  value  put       LATE 
by  the  parties  OQ  the  right    of  management  for  the  purpose  of  jurisdiction      OlVIL. 

is  bona  fide,  and,  if  bona  fide,  to  adopt  it  as  the  value  of  the  subject-matter        

for  purposes  of  jurisdiction    The  Subordinate  Judge  was  wrong  in  holding    1  *  *•  266< 
that,   because  the  subject-matter  is  incapable  ot   precise   valuation,  the 
District  Munsif  had  necessarily  jurisdiction  over  the  suit. 

We  seb  aside  the  order  of  the  Subordinate  Judge  and  direct  him  to 
entertain  the  plaint.     Costs  of  these  proceedings  will  be  costs  in  the  cause. 


11  M.  269  =  12  Ind.  Jur.  92  =  12  Ind.  Jur.  381. 

[269]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


PACHAYAPPAN  (Plaintiff],  Appellant  v.  NARAYANA  (Defendant), 
Respondent*      [21st  October  and  10th  November,  1887.] 

•Civil  Procedure  Code,  Sections  313,  315,  5P6 — Suit  to  recover  purchase  money— Suit  by 
purchaser  at  Court-sale  of  nature  cognizable  by  Small  Cause  Court — Orders  made 
not  final. 

A  suit  brought,  under  s.  315  of  the  Code  of  Civil  Procedure,  by  a  purchaser  at 
an  execution  sale  to  recover  the  purchase  money,  when  it  is  found  that  the  judg- 
ment-debtor bad  no  saleable  interest  in  tbe  property  which  purported  to  be  sold, 
is  not  a  suit  of  a  nature  cognizable  by  a  Small  Cause  Court  constituted  under 
Act  XI  of  1865. 

P.  bought  certain  land  at  a  sale  in  execution  of  a  decree.  Before  the  purchase 
money  was  paid,  P.  applied  to  the  Courr,  by  petition  to  set  aside  the  snle  and 
return  the  deposit  money  on  the  ground  that  the  judgment-debtor  had  no  sale- 
able interest,  in  the  land.  The  Court  rejected  the  petition  and  confirmed  the  pale 
on  the  15th  March  1881.  The  sale  wis  subsequently  set  aside  by  a  decree 
obtained  by  V.  in  a  suit  against  P.,  and  the  judgment-creditor.  P.  then  sued  the 
judgment-creditor  to  recover  the  purchase  money.  The  District  Judge  dismissed 
the  suit,  on  the  ground  that  P.  was  debarred  from  suing  by  the  order  of  15th 
March  1881. 

Held,  that  tbe  order  did  not  conclude  P.  from  bringing  this  suit. 

[P.,  5  G.W  N.  240  (241)  ;  12  C.P.L.R.  49  (51) ;  R.,  16  M.  361  (362)  ;  19  M.  315  (321)  ; 
15  Bom.  L.R.  41  (43)  ;  17  Ind.  Ca->.  437  (438)  =  '23  M.L  J.  487  (488)  =  12  M.L.T. 
431  =  (I912i  M  W.N.  1130;  D.,  12  M.  454  (457).] 

APPEAL  from  the  decree  of  C.  W.  W.  Marbin,  District  Judge  of  Salem, 
reversing  the  decree  of  S.  Ponnusami  Mudali,  District  Munsif  of  Krishna- 
giri,  in  suic  No.  503  of  1884. 

Bamachandra  Ban  Saheb,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

The  facts  are  set  out  in  the  judgment  of  the  Court  (KERNAN  and 
PARKER,  JJ.). 

JUDGMENT. 

On  the  8th  of  January  1881,  the  appellant  purchased  at  auction  in 
suib  No.  236  of  1879  a  moiety  belonging  to  the  judgment-debtor  in  a 
certain  garden  for  Es.  300,  and  having  paid  into  Court  a  deposit  of 
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Rs.  75,  applied  by  petition  on  the  18th  of  January  1881  to  the  Munsif 
to  set  aside  the  sale  and  return  the  deposit  on  the  ground  that  the 
judgment-debtor  had  no  saleable  interest  in  the  garden.  On  the  15th 
of  March  1881,  [270]  the  Munsif  made  an  order  refusing  to  set  aside 
the  sale.  The  purchaser  did  not  appeal.,  and  completed  his  purchase  by 
paying  the  balance  of  purchase  money  into  Court,  and  the  purchase 
money  was  paid  by  the  Court  to  the  execution -creditor,  the  now  respondent. 
Subsequently,  a  suit  was  filed  by  Vadamayammal  and  another  (No.  588  of 
188U  against  the  execution -creditor  and  the  purchaser  to  set  aside  the  sale, 
and  a  decree  was  made  on  the  21st  of  June  1882  (confirmed  on  appeal)  set- 
ting aside  the  sale  on  the  ground  that  the  judgment-debtor  had  no  interest 
in  the  garden  which  could  be  pledged  or  sold.  The  appellant  brought  this 
suit  as  plaintiff  against  the  execution- creditor  to  recover  Es.  450,  being 
the  amount  of  the  purchase  money  and  interest.  The  Munsif  decreed 
for  the  plaintiff,  but  the  District  Judge  reversed  the  decree  and  dismissed 
the  suit  on  the  ground  that  plaintiff  (appellant)  was  concluded  by  the  order 
of  the  15th  of  March  1881,  refusing  to  set  aside  the  sale. 

This  is  a  second  appeal  filed  by  the  plaintiff  on  the  ground  that  the 
District  Judge  was  wrong  in  deciding  the  point  of  law  as  he  did.  A 
preliminary  objection  is  made  by  the  respondent  that  the  suit  is  one 
of  the  nature  cognizable  in  a  Small  Cause  Court,  and  there  is  no  second 
appeal,  the  subject-matter  being  less  than  Es.  500 — Section  586,  Civil 
Procedure  Code.  To  support  this  objection,  it  was  contender!  that  the 
plaintiff's  (appellant's)  claim  was  on  contract  within  Section  6  of  the 
Small  Cause  Court  Act  XI  of  1865.  There  was  certainly  no  express 
contract  between  the  appellant  and  respondent  in  relation  to  the  money, 
and  no  facts  are  stated  which  would  give  rise  to  any  presumution  that 
any  implied  contract  existed  between  them.  The  premises  were  put  up 
for  sale  under  the  orders  of  the  Court  (Sections  286,  287,  Civil  Procedure 
Code)  by  its  own  officer.  The  money  was  paid  into  Court  and  was 
paid  out  by  the  Court  to  the  purchaser.  Section  315  provides  that,  when 
it  is  found  that  the  judgment-debtor  had  no  saleable  interest  in  the  property 
which  purported  to  be  sold  and  the  purchaser  is  therefore  deprived  thereof, 
the  purchaser  shall  be  entitled  to  receive  back  his  purchase  money  from 
any  person  to  whom  the  purchase  money  has  been  paid.  It  is  under  the 
right  conferred  by  this  portion  of  Section  315  that  this  suit  is  brought. 
The  right  to  recover  back  the  money  being  conferred,  a  suit  may  be 
brought  therefor  (Section  11).  This  power  was  given  to  uhe  purchaser  for 
the  first  time  by  Section  315.  Prior  to  that,  no  provision  was  made  [271] 
in  the  Code,  enabling  a  purchaser  to  recover  purchase  money,  paid  by 
him  into  court  at  an  auction  sale,  on  the  ground  that  the  judgment-debtor 
had  no  saleable  interest  in  the  property  which  purported  to  be  sold.  Cases 
(L.E.,  5  LA.,  215  ;  L.E.,  10  LA.,  116  ;  L.E.,  2  Bom,,  258)  were  cited  in 
argument  to  the  effect  that  an  action  on  contract  would  lie  by  a  purchaser 
against  an  execution -creditor,  where  he  guaranteed  the  title  by  a  statement 
specially  made  at  his  request  in  the  proclamation,  or  where  the  Sheriff,  at 
the  execution-creditor's  request  and  risk,  sold  property  which  he  had  no 
right  to  sell;  but  the  principle  on  which  these  cas«s  were  decided  was  that 
the  Sheriff  was  in  fact  the  agent  of  the  execution- creditor  and  guaranteed 
the  title.  There  is  no  such  fact  here.  It  was  further  contended  that  the  word 
"  contract  "  in  the  Small  Cause  Court  Act  bad  been  decided  by  a  Fall  Bench 
of  this  Court  to  be  one  of  which  application  is  not  confined  to  exoress  or 
implied  contracts,  but  to  claims  to  enforce  obligation  quasi  ex  ccntractur 
and  that  this  suit  is  one  auasi  ex  contractu.  The  Full  Bench  case  referred 
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to  is  Govinda  Muneya  Tiruyanv.  Bapu  (1).  That  was  an  action  in  a  Small 
Cause  Court  for  contribution  by  co-debtors  who  had  paid  a  debt  in  which 
they  and  the  defendant  were  jointly  liable.  The  Chief  Justice  held  that 
the  action  was  founded  ou  an  implied  contract  between  the  debtors  and 
gave  his  reasons  at  large.  He  stated  he  was  aware  of  cases  where  the 
doctrine  of  implied  contract  had  been  widely  applied,  viz.,  in  suits  to 
recover  money  paid  by  mistake  and  in  suits  where  a  plaintiff  is  at  liberty 
to  waive  a  tort  committed  and  sue  in  assumpsit  for  money  recovered  as 
the  result  of  the  tort,  and  to  cases  where  the  circumstances  precluded 
presumption  of  implied  promise  or  request;  but  he  stated  that  such 
obligations  could  be  said  to  rest  on  implied  contracts  only  by  pure  fiction, 
and  that  they  were  merely  obligations  quasi  ex  contracts.  He  stated  it 
would  be  a  strained  construction  to  hold  that  such  claims  were  "  on 
contract  "  within  the  meaning  of  Section  6.  He  expressed  his  opinion 
that  this  obligation  to  contribute  rested  on  implied  contract  according  to 
the  term  of  the  English  decisions,  an!  was  one  to  which  Section  6  apolied. 
Mr.  Justice  Bifctleston  concurred  in  the  opinion  that  the  Small  Cause 
Court  had  jurisdiction,  the  suit  being  based  on  contract  within  the  mean- 
ing of  the  Act. 

[272]  Mr.  Justice  Holloway  referred  to  the  case  of  Batard  v. 
Hawes  (2),  which  was  an  action  by  co-debtors  for  contribution.  At  p.  296 
of  the  judgment  in  that  case.  Lord  Campbell  says  :  "  In  a  joint  contract  for 
the  benefit  of  all,  each  takes  upon  himself  the  liability  to  pay  the  whole 
debt  consisting  of  the  shares  which  each  contractor  ought  to  pay  between 
themselves  and  each  in  effect  takes  upon  himself  a  liability  for  each  to  the 
extent  of  the  amount  of  his  share.  Each,  therefore,  may  be  considered  as 
becoming  liable  for  the  share  of  each  one  of  his  co-  contractors  at  the 
request  of  such  co-contractor,  and  on  being  obliged  to  pay  such  share,  a 
request  to  pay  it  is  implied  as  against  the  party  who  ought  to  have  paid 
it."  Mr.  Justice  Holloway  says  "  being  certain  that  the  terms  used  in 
the  Act  were  used  in  the  sense  of  English  lawyers,  I  answer  without 
hesitation  that  the  demand  in  this  case  is  a  demand  due  on  contract." 

In  a  prior  part  of  his  judgment,  he  said  "  what  an  English  lawyer  did 
and  does  mean  by  contract  is  not  a  contract  at  all,  but  obligation  which 
happens  to  correspond  pretty  nearly  to  the  Roman  obligation  of  contract, 
and  quasi  ex  contractu."  He  then  states  his  idea  of  what  the  obligation  is, 
and  ends  by  referring  to  Eoman  law  authority  and  says  "  with  this  a 
whole  string  of  similar  obligations  will  disappear  if  contract  is  only  to 
mean  obligations  ex  contractu." 

It  seems  to  us  that  he  agreed  with  the  decision  of  Lord  Campbell  and 
with  the  judgment  of  the  Chief  Justice  that  there  was  an  implied  con- 
tract between  the  co-debtors,  and  that  the  action  was  supported  thereby 
and  that  the  action  was  not  founded  on  an  obligation  quasi  ex  contractu. 
Mr.  Justice  Collett  agreed  that  the  case  was  cognizable  by  the  Small 
Cause  Court,  but  gave  no  judgment  in  detail.  Mr.  Justice  Innes  was  of 
opinion  that  in  the  use  of  the  word  "  extent  "  the  Small  Cause  Court  Act 
had  in  view  all  obligations  classed  as  contracts  under  the  English  law, 
viz.,  express  and  implied  contracts  and  obligations  quasi  ex  contractu  ; 
but  he  considered  that  the  obligation  to  contribute  was  one  which  could 
not  be  classed  as  an  implied  contract  (or  an  obligation  arising  out  of  an 
agreement  inferred  from  the  conduct  cf  the  parties),  but  that  it  was  an 
obligation  quasi  ex  contractu  arising  simply  ex  debito  justitics,  so  that 
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1887       Mr.  Justice  Innes  would  appear  [273]  to  stand  alone  in  his  judgment  and 

Nov.  10.     to  differ   from  the  Chief  Justice  and    Mr.      Justice   Bittlestou,    and    we 

think   from     Mr.  Justice   Holloway  and    from  the   decision    in    Batard 

APPEL-     Vt  Hawas.     Harihara  v.  Subramanya  (1)    was   cited   to   prove  that  con- 

LATE       tracts  quasi  ex  contractu  were  within   the   term  "contract  "    in   the  Act. 

CIVIL.      That   was    a  case    in   which    the   question    was    whether   an  action  by 

an  execution-creditor,    who    was    entitled    to    rateable    distribution    of 

11  M.  269=  assets  under   Section  295  and   who  was    not  paid,  could  be  maintained 

12  Ind.  Jur.  jn  a  gman  Cause  Court.     On    appeal,  it    was   held    by   the    High    Court 
92  =  12      that  such  action  was  one   quasi   ex  contractu  and  within  the  meaning  of 

Ind.  Jur.  the  term  contract.  However  the  claim  in  that  case  was  under  Section  72 
38L  of  the  Contract  Act,  being  money  paid  by  mistake  and  under  Section  295, 
Chapter  5  of  the  Contract  Act  treats  of  "  certain  relations  resembling  those 
created  by  contract."  It  is,  therefore,  distinguishable  from  this  case. 
The  Court  referred  to  the  Full  Bench  case  as  a  decision  that  actions  quasi 
ex  contractu  were  within  the  term  "  contract  "  in  the  Act.  However,  we 
can  see  no  reason  why  the  action  under  Section  315  should  be  on  contract, 
express  or  implied,  or  quasi  ex  contractu. 

The  suit  is  founded  on  the  application  of  Section  315  to  the  facts,  and 
if  the  facts  are  stated  in  the  plaint  the  legal  right  appears  ;  no  presump- 
tion of  contract  of  any  sort  arises  or  is  necessary  to  support  the  action. 
The  Appellate  Court  decided  in  this  case  that  the  action  could  not  be 
maintained,  inasmuch  as  the  petition  and  motion  of  the  appellant  to  set 
aside  the  sale  under  Section  313  was  refused.  The  Lower  Court  inter- 
preted the  decision  of  High  Court  (Allahabad)  in  Manna  Singh  v.  Gaja- 
dhar  Singh  (2)  to  mean  that  if  a  purchaser  applied  under  Section  312  or 
Section  313  to  set  aside  the  sale  and  failed,  he  could  not  maintain  an 
action  under  Section  315  even  if  it  was  afterwards  found  that  the  judg- 
ment-debtor had  no  saleable  interest.  We  do  not  think  such  was  the 
decision  or  the  effect  of  the  decision.  On  the  contrary,  the  Chief  Justice 
says  that  the  words  ''  when  it  is  found  "  contemplate  some  previous 
proceeding  in  which  it  was  found  the  judgment-debtor  had  a  saleable 
interest,  and  that  both  remedies  were  open  to  the  purchaser.  The 
Section  315  appears  to  contemplate  that  such  motions  of  a  summary 
nature,  if  refused,  would  not  prevent  the  purchaser  bringing  a  suit  if  it  was 
found  that  the  debtor  had  not  such  interest. 

[274]  It  was  contended  that,  as  the  order  under  Section  313  was  not 
appealed  against,  it  is  final  and  amounts  to  a  decision  of  a  suit  under 
Section  13  ;  but  the  Act  does  not  declare  that  an  order  under  Section  313 
or  an  order  on  appeal  from  it  is  final.  Where  the  Act  contemplated  that 
orders  on  applications  should  be  final,  it  expressly  provides  so  (see 
Section  283,  Civil  Procedure  Code).  The  order  under  Section  313  is  not 
a  final  decision  in  a  former  suit  within  the  meaning  of  Section  13.  The 
petition  of  the  appellant  to  have  the  sale  cancelled  was  not  a  former  suit 
between  the  same  parties  within  Section  13.  It  was  an  application  in  a 
suit  in  which  the  appellant  was  not  a  party. 

We  set  aside  the  decree  of  the  Lower  Appellate  Court,  and,  as  the 
Judge  decided  the  case  on  a  preliminary  point,  remand  it  to  him  for  trial 
on  the  merits.  Costs  of  this  appeal  to  be  provided  for  in  the  revised  decree. 


(1)  9  M.  250.  (2)  5  A.  577, 
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11  M.  274. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


SETHU  (Plaintiff},  Appellant  v.  SUBRAMANYA  AND  ANOTHER 
(Defendants),  Respondents."      [4th  November,  1887.] 

Limitation  Act,   Section    10 — Suit    against  dharmakarta    of  temple    to  recover    money 
misappropriated, 

Plaintiff,  as  dharmakarta  of  a  Hindu  temple,  alleging  that  the  defendant;,  a 
former  dharmakarta,  who  had  been  removed  from  office,  had.  when  in  office,  mis- 
appropriated certain  temple  funds  held  by  him,  sued  to  recover  a  certain  sum 
alleged  to  have  been  misappropriated. 

Held  that  the  defendant  was  a  person  in  whom  the  temple  funds  had  become 
vested  in  trust  fora  specific  purpose  within  the  meaning  of  Section  10  of  the 
Limitation  Act,  1877,  and  that  as  the  plaint  disclosed  a  right  to  follow  trust 
funds  in  his  hands,  the  suit  might  be  treated  as  a  suit  for  that  purpose. 

[F.(  32  B.  391  (401)  =  10  Bom.  L  R.  540  ;  31  C.  314  (317)  ;  *ppl.,  21  B.  257  (264-267); 
R  ,  14  M.  61  (63);  21  M.  245  (246);  31  0.  519  =  8  C.W.N.  500.] 

APPEAL  from  the  decree  of  K.  E.  Krishna  Menon,  Subordinate  Judge 
at  Tinnevelly,  in  suit  No.  5  of  1884. 

Subramanya  Ayyar,  for  rescondent. 

Bhashyam  Ayyangar  and  Kalianaramayyar,  for  appellant;. 

The  facts  and  arguments  appear  sufficiently,  for  the  purpose  [275]  of 
this  report,  from  the  judgment  of  the  Court  (KERNAN  and  PARKER,  JJ.) 

JUDGMENT. 

The  plaint  was  filed  by  Sivan  Sethu  Eayar,  dharmakarta  of  the  temple 
of  Tiruchendur  Subramanya  Sami  Kovil,  on  the  1st  day  of  February  1884, 
against  first  and  second  defendants  r,o  recover  Es.  5,394-1-3.  In  the  plaint 
it  is  stated  as  follows  : — that  first  defendant  had  been  dharmakarta  of  the 
temple  from  1878  to  April  1879,  managing  the  affairs  of  the  lemple  ;  that, 
while  he  was  so  managing,  he  appropriated  money  from  the  temple  funds 
and  got  a  note  from  one  Pandian  for  Es.  5,000  and  was  repaid  part  of 
the  amount ;  that  the  first  defendant  was  removed  from  the  office  of 
dharmakarta,  and  after  that  the  succeeding  dharmakarta  brought  a  suit 
(No.  6  of  1880)  against  Pandian  on  the  note ;  and  that  the  Subordinate 
Judge,  and,  afterwards,  the  District  Judge  in  appeal,  decreed  against  the 
plaintiff  in  that  suit,  the  dharmakarta,  on  the  ground  that  the  first 
defendant  did  not  lend  money  on  the  note  to  Pandian  ;  that  the  amount 
alleged  to  be  lent  to  Pandian  according  to  the  accounts  of  the  temple  kept 
by  him  was  misappropriated  by  the  first  defendant  for  his  own  use ; 
that  the  second  defendant  is  son  of  the  first  defendant ;  and  that 
after  first  defendant  was  dismissed,  they  divided  in  order  to  avoid 
amounts  due  to  others.  The  defence  filed  by  the  first  defendant 
was  as  follows  : — that  the  suit  is  not  maintainable;  that  plaintiff  has  no 
cause  of  action  ;  that  when  the  first  defendant  was  dharmakarta,  the 
devastanam  committee  passed  proceedings  to  the  effect  that  a  certain 
amount  from  the  temple  funds  should  be  lent  by  first  defendant  on  interest 
to  respectable  men  of  the  district ;  that  defendant  lent  Es.  5,000  of  the 
funds  to  Pandian,  who  was  a  respectable  man,  and  obtained  a  promissory 
note  from  him  and  forwarded  it  to  the  office  of  the  committee ;  that  Pandian 
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1887       paid  part  ;  that  the  accounts  of  the  first  defendant  as  dharmakarta    were 
Nov.  4.      furnished  to  the  committee  and  admitted  by  them;  that  he  acted  under  the 

orders  of  the  committee;  that  he  did  everything  he   was  bound  to  do  and 

APPEL-    failed  in  nothing  in  the  matter  ;  that  the  dharmakarta,  who  succeeded  him 
LATE      ifl  his  enemy  ;  and  that  it  was  owing  to  the  laziness  and  negligence  of  that 
CIVIL,      dharmakarta  tha*  the  money  was  not  recovered  fromPandian. 

Issues  were  settled — 
11  M.  274,  (i)  whether  first  defendant  during  his  employment  as  dharmakarta 

embezzled  funds  of  the  pagoda  to  the  extent  of  Rs.  2,389  ; 
[276]  (2)  whether  the  first  defendant  concealed   his   embezzlement  by 

keeping  on  the  pagoda  records  false  accounts  ;  and 
(3)  whether  the  suit  is  barred. 

The  Subordinate  Judge,  on  the  3rd  of  March  1886,  dismissed  the  suit 
as  being  barred  hy  limitation  without  going  into  the  merits,  although  he 
took  the  evidence.  In  bis  judgment,  he  refers  to  this  suit  as  being 
brought  by  the  present  trustee  of  the  pagoda  against  the  first  defendant,  a 
former  trustee,  who  is  said  to  have  misappropriated,  and  states  the  sub- 
stance of  the  plaint  and  defence  and  issues,  and  records  the  evidence. 
Then  the  Judge  proceeds  to  record  that  the  defendants  contended  that 
the  case  was  within  Section  10  of  the  Limitation  Act  and  expressed  his 
opinion  that  Section  10  did  nob  apply  on  the  ground  that  plaintiff  was 
not  a  beneficiary  but  a  trustee,  in  whom  the  legal  interest  in  the  trust 
property  was  vested.  (This  view  was  given  up  on  appeal  before  us.)  The 
Judge  held  that  this  suit  is  not  one  to  follow  trust  property.  To  use  his 
words,  he  said  to  claim  the  benefit  of  Section  10,  Limitation  Act,  the 
suit  against  the  trustee  must  be  one  instituted  by  the  beneficiary  or 
cestui  que  trust  for  the  purpose  of  following  the  trust  property  in  his  hands, 
and  it  proceeds  on  the  assumption  that  the  trust  is  still  subsisting.  Hence 
the  suit  is  not  to  follow  trust  property. 

The  Judge  remarks  that  the  promissory  note  from  Pandian  was 
admittedlv  genuine  and  was  forwarded  to  the  committee,  and  that  it  was 
after  the  institution  of  the  suit  against  Pandian  that  the  plaintiff  became 
aware  that  no  money  was  lent  by  the  first  defendant  and  that  the  pagoda 
accounts  had  been  falsified.  He  held  that  the  suit  was  one  for  compen- 
sation for  loss  arising  from  loss  of  money  dishonestly  misappropriated,  or 
for  relief  on  the  ground  of  fraud,  and  not  to  recover  any  specific  property, 
the  subject  of  the  trust;  that  if  all  that  plaintiff  declared  in  the  plaint  was 
true,  the  defendant's  conduct  amounted  t~>  fraud  and  the  limitation  appli- 
cable appeared  to  be  either  Article  48  or  95  of  Schedule  II  of  the  Limitation 
Act ;  and  that  under  both  articles  three  years  elapsed  before  suit  from  the 
discovery  of  the  fraud  and  that,  on  the  plaintiff's  own  showing,  the  fraud 
became  known  when  the  defendant  produced  his  account  A  in  the  former 
suit.  He  dismissed  the  suit  with  costs. 

The  plaintiff  appeals  on  the  ground  thai  Section  10  of  the  Limi- 
tation Act  applied  and  that  the  limitation  of  three  years  did  not 
apply ;  but  that,  if  three  years'  limitation  aoplied  under  Article  96, 
the  suit  was  within  three  years  from  discovery  of  the  fraud,  and 
[277]  that  Article  120,  whereby  six  years  is  the  limitation,  applied.  It  appears 
to  us  that  the  first  defendant  was  a  trustee  of  the  pagoda  at  the  time  when 
it  is  alleged  he  misappropriated  the  money  of  the  pagoda  to  his  own  use.  It 
was  contended  that  he  was  only  a  manager  of  the  temple  appointed  by  the 
committee  under  Act  XX  of  1863,  and  that  he  was  only  a  servant  of  theirs, 
as  he  was  appointed  by  them  and  could  be  removed  for  misconduct.  The 
Act  XX  of  1863  empowers  the  committee  to  appoint  a  trustee,  manager 
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orsuoerintendent.     How  the  firs';  defendant  was  appointed,  whether  orally        1887 
or  by  writing,  does  not  aopear,  nor  does  ifi    appear  whether    there    is    any     Nov.,  4. 
difference  in  the  duties  to  be  perforcne  \  by  a   trustee  from    thoae  to  be  per- 
formed as  a  manager,  an  J  if  the  question  of  limitation  might  be  affected  by    ,APPE^- 
ascertaining  the  exact  terms  in  which  the  first  defendant  was   appointed       LATE 
dharmakarta,  we  should  direct  inquiry. 

But  there  is  n  >  doubt  that  the  first  defendant  was  dharmakarta  of 
the  pagoda,  and  it  has  been  held  in  more  cises  than  one  that  a  dharma-  tM  M;  27A 
karta  is  a  trustee  Virasami  v.  Subba  (I).  The  defendant  then  was  a 
dharmakarta  appointed  by  a  Collector  before  the  Act  XX  of  1863  was 
passed,  but  he  was  not  a  hereditary  dharmakarta.  He  had  bean  remo- 
ved by  the  committee,  and  that  suit  was  brought  to  recover  the  posses- 
sion of  the  temple  and  specific  moveable  property  within  it  and  also 
money  of  the  temole  recovered  by  him  and  not  paid  to  the  committee, 
and  which  money,  it  is  stated  in  the  judgment,  he  paid  away  after  he  was 
dismissed.  The  Court  said,  there  was  no  doubt  that  the  dharmakarta 
"was  a  trustee  and  that  Sect'on  10  applied  and  time  did  not  bar  the  suit.  A 
decree  had  been  made 'by  the  Sub>rdinate  Judge  for  delivery  of  the  pro- 
perty sought  to  be  recovered,  including  the  ready  cash  recovered  by  him 
as  stated  in  the  plaint  and  which  the  defendant  had  piid  away  after  he 
was  dismissed,  and  the  High  Court  affirmed  the  decree.  In  the  case, 
second  appeal  No.  922  of  1885,  it  was  held  by  tbe  High  Court  that  a 
dharmakarta  is  a  trustee.  The  position  of  a  dharmakarta  as  a  trustee  is 
recognized  by  the  Subordinate  Judge  who  calls  the  defendant  "  trustee  " 
of  the  temple. 

It  was  contended  for  the  defendant;  that,  even  if  he1  is  to  be  held 
fro  ba  a  trustee,  yet  that  the  money  of  the  temple  did  not  become 
vested  in  him  in  trust  for  any  soecific  purpose.  It  was  [278]  ob- 
served that  this  point  was  not  raised  in  Virasami  v.  Subba  (l).  As 
the  first  defendant  was  a  trustee  of  the  temple  property,  including  the 
money,  was  he  not  trustee  for  the  specific  purpose  of  applying  the  pro- 
perty to  the  use  of  the  temple,  for  the  disposal  of  it  to  various  purposes 
to  which  the  property  of  such  temple  is  usually  applied  ?  The  accounts 
furnished  by  him  to  the  committee  clearly  prove  that  such  was  the  specific 
purpose  for  which  he  held  th^  property.  The  trust  was  one  which  was 
not  merely  an  implied  trust,  arising  from  a  fiduciary  relationship.  If  the 
first  defendant,  being  a  trustee,  had  not  the  property  vested  in  him  for  the 
specific  purpose  above  mentioned,  then  there  was  no  purpose  for  which  he 
held  it. 

Kherodemoney  Dossee  v.  Doorgamonby  Dossce  (2)  was  cited  by  tbe  res- 
oondent  for  the  exoression  of  opinion  at  page  465  that  the  words 
"vested  for  some  specific  purpose"  in  Section  10,  Limitation  Act,  meant 
vested  for  some  specific  purpose  or  object  as  distinguished  from  an  implied 
"trust,  or  such  trust  as  the  law  would  infer  from  the  existence  of  particular 
facts  or  fiduciary  relations.  In  that  case,  certain  limitations  over  to  the 
testator's  sister's  son  in  a  will  were  held  void  ;  and  this  being  so,  it  was 
held  'that  the  trustee  was  not  a  trustee  for  any  specific  purpose  in  respect 
of  the  esta'te  limited  over,  which  was  held  to  have  failed.  The  decision  in 
that  case  does  not  affect  the  case  as  the  specific  purpose  failed. 

Sdroda  Pershad  Chattopadhya  v.  Brojo  Nath  Bhiittacharjee  (3)  was 
.also  cited  for  the  respondent  in  which  the  Court  in  the  judgment  state — • 
"To  claim  the  benefit  of  Section  10,  Limitation  Act,  the  suit  against  the 

LJ ! . '_ '. : : v. 

(1)  6  M.  54.  (2)  4  C.  455.  (3)  5  C.  910- 
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1887        trustee  must  (amongst  other  things)  be  for  the  purpose  of  following  pro- 
Nov.  4,     perty  in    his  hands;  the  plaintiff's  suit  has   no   such   purpose.     It    is 
plain  that  its  object    is  noc    to   recover    any  proparty  '  in    specie,'  but 
APPEL-     to  have  an  account  of  the  deiendanb's  stewardship,    which    means    an 
LATE       account  of   receipts   and  disbursements  by  the  defendant  on   plaintiff's 
OlVIL.      behalf  and  to  be  paid  any  balance  found  due  to  him  on  taking  the  account." 
That  was  a  suit  against  a  person  to  whom  property  was  bequeath- 
II  Ml  ^**    ed    in   trust    that    he    should    hold    it     during    the    minority     of    the 
plaintiff  for  his  benefit,   and  tot.  make  over  as  much  as  remained    unex- 
pended to  plaintiff  on  his  attaining  his    age.     The    defendant  accepted 
the  property  and  the  trust  and   delivered   over    certain    of    [279]    the 
property,  moveable  and  immoveable,  to  the  plaintiff,  but  did  not  account. 
The  suit   was  for    an   account  of   the   trust    property.     The  defendant 
pleaded  that  plaintiff's   suit   was   not  filed  until  after  three  years  from 
his  attaining  majority.     The  plaintiff  relied  on  Section  10.     The  Court,  as 
above  stated,  held  that  Section  10  did  not  apply,  but  that  Article  120  did. 
It  has  been  contended  that  the  Court  musing  the  word  "in  specie  "  meant 
to  decide,  and  that  the  true  construction  of  Section    10  is,  that  unless  the 
trustee  has  in  hands  the  identical  property  which  the  trustee  received  of  the 
trust  estate,  and  that  if  he  parted  with  the  possession  of  that  identical  trust 
property,  no  suit  to  follow  trust  property  can  lie ;  but  we  do  not  think  such 
was  the  intention  of  the  Court,  which  appears  to  us  to  have  used  the  words 
"  in  specie  "  in  contradistinction  to  a  suit  for  an  account.     A  suit  to  follow 
trust  property  not   in  possession   of  the   trustee    will   be   under  various 
circumstances,  viz.,  if  the  trustee  parted  with  it  to   another   person  not  for 
value  (see  Section  10),  or  if  the  trustee  has  converted  the  trust  property 
into  other  property  held  in  his  own  name,  or  in  the  name^of  an  assignee  not 
for  value. 

In  like  manner,  trust  money  used  by  a  trustee  in  his  own  trade 
without  authority  and  trust  funds  mixed  up  by  the  trustee  wiDh  his  own 
funds  can  be  followed.  See  Blake  v.  Bunbury  and  Tidd  v.  Lister  (1).  In 
this  case  the  plaint  states  that  the  trustee  received  the  property  held  for 
specific  purpose,  and  the  first  defendant  admits  the  fact,  but  says  that  he 
lent  the  money  as  directed  by  the  committee.  The  plaint  does  not  state 
(as  plaintiff  is  apparently  not  aware)  whether  the  defendant  still  retains 
that  money  or  has  invested  it  or  any  other  facts  which  would  admittedly 
entitle  the  plaintiff  to  follow  the  trust  fund.  However  is  it  not  to  be  pre- 
sumed, until  the  contrary  is  shown  by  the  first  defendant,  that  he  still 
has  in  possession  the  trust  fund,  either  in  its  state  as  he  originally  had  it, 
or  in  some  other  form  of  property  into  which  he  has  converted  it  ?  In 
this  view,  is  not  the  plaintiff  entitled  to  follow  the  trust  fund  ?  If  the 
plaintiff  is  not  entitled  to  file  a  suit  to  follow  the  trust  property  upon  such 
facts  as  appear  in  this  case,  the  result  may  be  very  serious  loss  to  trust 
estates  in  many  cases,  as  the  trustee  may,  by  committing  a  breach  of  trust 
and  concealing  the  trust  property,  or  giving  no  information  in  respect  of 
it,  evade  the  continuous  liability  of  Section  10  of  the  Limitation  Act. 

[280]  The  facts  stated  in  the  plaint  and  the  relief  prayed,  viz.,  "  a 
decree  that  plaintiff  do  recover  from  the  first  and  second  defendants  "  the 
money  would  be  suitable  to  a  claim  for  compensation  or  for  repayment ; 
but  if  the  right  to  follow  the  trust  fund  is  thereby  disclosed,  though  not 
referred  to  in  express  terms  on  the  plaint,  there  beams  no  reason  why  the 
suit  should  not  be  taken  as  one  to  follow  the  trust  property.  We  think 

(1)  Lewin,  p.  577. 
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therefore  that  this  suit  may  be  treated  as  one  to  follow   the   property   en-  1887 

trusted  to  the  first  defendant  for  a  specific  purpose,    and   that    we  should  Nov.  4. 

hold  that  Section  10  of  the  Limitation  Act  applies.  ~ 

We  reverse  the  decree  of  the  Subordinate  Judge  and   remand  the  suit  APPEL- 

for  a  hearing  on  the  merits.     The   appellant;   must  have  the   costs  of  this  LATE 

appeal,  but  the  costs  in  the  Court  below  will  abide  and  follow  the  result.  ClVIL. 


11  H.  271. 
11  H.  280. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


CHATHU  (Plaintiff),  Appellant  v>  KUNHAMED  (Defendant  No.  3), 
Bespondent*      [29th  July,  1887.] 

Decree — Execution — Assignment  of  interest  of  judgment-debtor  in  surplus  proceeds  of 
sale — Attachment  by  creditor  of  judgment-debtor— Suit  for  declaration  of  assignee's 
title — Civil  Procedure  Code,  Section  "266  (k)— Contingent  interest. 

In  execution  of  a  decree  in  a  District  Munsif'a  Court,  certain  property  having 
been  sold,  a  balance,  after  satisfying  the  decree,  remaiued  in  favour  of  the  judg- 
ment-debtor X.  After  the  date  of  sale,  but  before  the  whole  of  the  purchase-money 
bad  been  paid  into  Court,  X  applied  to  the  Court  by  petition,  praying  that  the 
amount  due  to  him  might  be  paid  to  A,  to  whom,  he  alleged,  he  had  assigned 
it.  Before  any  order  was  made  on  this  petition,  B,  C,  D,  and  E,  in  execution 
of  separate  decrees  against  X,  attached  the  sum  in  Court.  The  District  Munsif 
ordered  that  B,  C,  D,  and  E  should  be  paid  before  A.  A  brought  a  suit  against 
B,  C,  D,  and  £  in  another  District  Munsif's  Court  for  a  declaration  that  be  was 
entitled  to  the  money  and  to  sat  aside  the  said  order,  The  Munsif  set  aside  the 
order  and  declared  the  plaintiff  to  be  entitled  to  the  amount.  B,  C,  D,  and  E 
severally  appealed  against  this  decree,  and  tbe  District  Court  passed  a  decree  in 
each  appeal,  dismissing  A's  suit.  A  presented  one  second  appeal,  making  B,  C, 
D,  and  E  parties  thereto,  against  the  four  decrees  of  the  District  Court : 

[281]  Held  (1)  that  A  was  bound  to  file  a  separate  appeal  against  each  of  the 
decrees  passed  by  the  District  Court ; 

(2)  that  A  (having  by  permission  of  the  Court  amended  his  second  appeal  and 
filed  three  more  second  appeals)  was  entitled  to  a  decree,  declaring  his  title  to 
the  amount  claimed. 

APPEALS  from  the  decrees  of  H.  T.  Eoss,  Acting  District  Judge  of 
Tellicherry,  reversing  the  decree  of  P.  J.  Ittiyerah,  District  Munsif  of 
Tellicherry,  in  suit  No.  245  of  1884. 

The  Acting  Advocate-General  (Mr.  Shephard)  and  Anantan  Nayar, 
for  appellants. 

Mr.  Wedderburn  and  Mr.  Brown,  for  respondents  in  S.  A.  990  of 
1885  and  1168  and  1169  of  1886. 

Mahadeva  Ayyar,  for  respondent  in  S.  A.  1160  of  1886. 

It  was  argued,  for  the  respondents,  that  the  plaintiff  had  a  separate 
cause  of  action  against  each  of  tbe  defendants  and  that  the  suit  was  there- 
fore bad  for  misjoinder;  that  the  plaintiff  should  have  sued  in  the  Chava- 
cberry  District  Munsif's  Court  and  was  not  entitled  to  any  decree  setting 
aside  the  order  of  that  Court :  that  he  was  bound  to  bring  an  appeal  against 
each  decree  of  the  District  Court,  and  his  remedy  was  now  barred  by 
limitation. 

Tbe  facts  appear  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  PARKER,  J.), 

*  Second  Appeals  NOB.  990  of  1885  and  1158  to  1160  of  1886. 
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JUDGMENT. 

A  decree  was  obtained  against  Govindu  Poduval  and  Vasu  Poduval 
in  suit  No.  186  of  1882  in  the  Chavacherry  District  Munsif  s  Court,  in 
execution  of  whicn  there  was  a  balance  of  Rs.  687  to  the  credit  of  the 
judgment-debtors  after  paying  the  plaintiff.  On  29th  August  1883, 
Govindu  Poduval  transferred  his  right  to  this  amount  to  plaintiff,  and  by 
a  joint  petition  (B)  they  prayed  that  the  amount  be  paid  to  plaintiff.  The 
sale  had  taken  place  on  27tli  August,  and  on  the  date  of  the  petition 
(29th  August)  only  25  per  cent,  of  the  sale  amount  had  been  deposited.  No 
orders  were  passed  till  llth  December,  but  in  the  meanwhile  the  amount 
had  been  realized,  and  before  llth  December  the  amount  had  been  attached 
by  the  four  defendants  in  execution  of  decrees  obtained  by  them  in  the 
Subordinate  Court.  By  his  order  of  llth  December  1883,  the  Chavacherry 
District  Munsif  held  that  the  decree- holders  had  priority  over  the  assignee 
and  refused  to  pay  the  amount  to  plaintiff.  The  plaintiff  then  brought 
this  suit  on  the  file  of  the  District  Munsif  of  Tellicherry  to  cancel 
the  order  of  the  Chavacherry  Court  and  for  a  declaration  against  the 
[282]  decree-holders  in  all  the  four  suits  that  he  was  entitled  to  the 
Rs.  687.  No  objection  was  taken  as  to  misjoinder,  or  as  to  the  jurisdic- 
tion of  the  Court,,  and  the  District  Munsif  decreed  in  plaintiff's  favour  with 
costs.  Against  this  decree,  the  defendant  preferred  four  separate  appeals, 
and  the  Acting  District  Judge,  on  the  ground  that  a  contingent  interest 
only  was  transferred  on  29ch  August  and  that  the  sum  was  attached  before 
the  contingency  became  vested,  reversed  the  District  Munsif's  decision  and 
dismissed  the  plaintiff's  suit  with  costs  throughout. 

Against  these  four  decrees,  the  plaintiff  has  now  preferred  one  second 
appeal  only.  It  was  argued  for  him  by  the  Acting  Advocate- General  (1) 
that  the  only  ground  of  defence  (collusion)  having  been  abandoned,  the 
plaintiff  should  have  had  a  decree  ;  (2)  that  if  no  sum  could  be  assigned  on 
the  ground  that  it  was  a  contingent  interest  only,  so  also  none  could  be 
attached,  and  that  in  any  case  the  assignment  had  priority  ;  (3)  that  costs 
bad  been  wrongly  given  in  the  four  appeals. 

Viewing  the  suit  as  one  for  a  declaratory  decree,  we  are  of  opinion 
that  no  objection  can  be  properly  taken  to  its  being  brought  in  the 
Tellicherry  Court  and  against  all  four  defendants.  Should  plaintiff 
succeed  in  establishing  his  title  by  declaratory  decree,  he  could  then  carry 
bis  decree  to  the  Court  by  which  the  order  of  attachment  was  issued,  and 
such  Court  would  be  hound  to  recognize  the  adjudication  and  act  accor- 
dingly— see  Kolasherri  Illath  Narainan  v.  Kolasherri  Illath  Nila.kandan 
Nambudri  (I/  —  but  four  decrees  have  been  passed  by  the  Lower  Appellate 
Court,  and  againsb  them  only  one  second  appeal  has  been  preferred.  We 
are  of  opinion  that  this  course  cannot  be  adopted  and  that  a  second 
appeal  must  be  preferred  from  each  decree,  though  the  decision  in  one 
second  appeal  will  govern  the  re-it.  We  will,  therefore,  allow  the  plaintiff, 
as  the  omission  appears  to  have  been  due  to  a  mistake,  to  put  in  three 
more  second  appeils  and  to  amend  the  present  one  by  limiting  it  to  one 
of  the  decrees  only,  and  will  allow  him  a  month's  time  for  this  purpose.  If 
this  be  done,  we  shall  be  in  a  position  t}  dispose  of  the  whole  case,  but 
if  it  is  not  done,  this  second  appeal  must  fail. 

The  appellant  having  now  (25th  July  1887)  pub  in  three  more 
second  appeals,  we  now  procee  I  to  dispose  of  the  other  points  raised. 
[283]  We  can  see  no  reason  why  the  assignment  of  the  interest  to  the 

(i)  4  M.  131. 
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plaintiff  should  not  be  upheld.  The  same  objection  now  raised  would 
equally  apply  to  the  attachment  as  to  the  assignment  of  the  interest. 

We  must;  reverse  thedecree  of  the  Lower  Appellate  Courb  and  restore 
that  passed  by  the  District  Munsif  with  the  exception  of  the  words  "it  is 
ordered  that  the  order  on  petition  1387,  of  1883  passed  by  the  District 
Munsif  of  Chavacherry  on  llth  December  1883,  be.  and  the  same  hereby 
is,  set  aside."  In  other  words,  we  allow  the  declaration  only.  We  will 
allow  the  appellant  half  costs  in  this  Court  and  full  costs  in  the  lower 
appellate  Court. 

This  governs  second  appeals  1158,  1159,  and  1160  of  1886. 


11  M.  283. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Mutiusami  Ayyar. 


ATHAVULLA  (Defendant)  Appellant  v.  GOUSE  (Plaintiff), 
Respondent?      [10th  November  1886,  12th  September  1887 
and  6th  February,  1888.] 

Pensions  Act,  1971,  Section  4 — Religious   Endowments  Act,    1863,    Sections    14,    15— 
Yaumia.gr anted  to  mosque — Suit  against  co-trustee  for  declaration  of  right. 

Section  4  of  the  Pensions  Act,  1.871,  provides  that  no  Civil  Court  shall  -enter- 
tain any  suit  relating  to  any  pension  or  grant  of  money  or  land-revenue  conferred 
or  made  by  the  British  or  *uy  former  government,  whatever  may  have  been  the 
consideration  for  any  such  pension  or  grant  and  whatever  may  have  been  the 
nature  of  the  payment,  claim,  or  right  for  which  such  pension  or  gtant  may 
have  been  substituted  : 

Held,  that  a  yaumia  allowance  granted  to  a  religious  institution  did  not  fall 
within  the  purview  of  the  Pensions  Act. 

Where  a  trustee  of  a  Muhammadan  mosque  sued  for  a  declaration  of  bis  title 
as  against  a  co-trustee  : 

Held  that  Sections  14  and  15  of  the  Religious  Endowments  Act,  1863,  were  not 
applicable  to  the  suit. 

[Diss.,  2'2  B.  496  (499)  ;  F.,  31  M.  12  (14)  =  17  M.L.J.  549  =3  M.L.T.  104.] 

APPEAL  from  the  decree  of  K.  B.  Krishna  Monon,  Subordinate 
Judge  of  Tinnevelly,  in  suit  No.  19  of  1884. 

The  plaint  in  this  suit  was  as  follows  : — 

[284]  "Plaintiff's  fa'her,  Kadar  Mohidin  Khatib  Sahib,  Gulam 
Hydrus,  son  of  Mihomed  Gouse,  and  the  defendant's  father,  Kaja 
Mohidin  Hydrus,  were  the  hakdars  to  Pirdastagir  moBque.  The  said 
mosque  and  the  properties  appertaining  thereto  belong  to  plaintiff's  family. 

"  The  properties  spec  fied  in  the  schelule  hereunto  annexed  belong  to 
the  said  mosque.  They  were  granted  as  inam  by  the  former  government 
to  the  said  mosque  in  the  names  of  the  ancestors  of  both  the  parties,  so 
that  the  income  thereof  might  be  appliei  to  the  charities  of  the  mosque  as 
specified  in  Schedule  I,  and  the  remainder  to  the  maintenance  of  the 
hakdars  who  do  service. 

"  The  forefathers  of  both  the  parties  warj  enjoying  the  said  properties 
and  were  conducting  the  charities  of  the  mosque  with  the  income  thereof. 
As  the  aforesaid  Gulam  Hydrus,  son  of  Mahomed  Gouse,  among  -them, 

*  Appeal  No.  144  of  1885. 
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1000        conducted  proceedings  against;  the  right  of  the  said  mosque,    he  was  dis- 
BB    '      missed  from  the  nlaca  of  hakdar   hy   the  Inam  Collector;    and  the  inam 
APPEL-    patta  was  granted  in  the  names   of   the   fathers   of    plaintiff  and   defend- 
ant. 

T  A 'FT?  ct 

Subsequently,  a  misunderstanding  arose  between  plaintiff's  father, 
CIVIL.      Kndar  Mohidin  Sahib,   and  defendant's   father,   Kaia    Mohidin  Hydrus, 
11  M  283     fln(^'  un(^er  ^h0  °rders  of  the  Collector,  the  members  of.  the  committee  were 
arbitrators  and  decided,  on  the  2nd  January  1868,  according  to  the  wishes 
and  consent  of  both  of  them,  that  plaintiff,  the  hakdar,  should  be   mana- 
ger of  the  said  mosque,  receive  the  income  of   the   properties  and  conduct 
the  charities,  and  that  the  defendant  and  Kadar  Shah  the  plaintiff's  steo- 
brother,   should  do  service  in  the    said  mosque.     The  said  Kadar  Shah 
went  abroad  without  performing  service,  &c. 

"  Thereupon,  plaintiff  himself  was  conducting  the  charities  of  the 
mosque  out  of  the  income  of  the  said  inam  properties  and  out  of  his  own 
(funds).  The  defendant  also  was,  in  accordance  with  the  said  order,  doing 
services  for  a  short  time. 

"Under  such  circumstances,  the  defendant  wrongfully  alienated 
some  of  the  properties  of  the  mosque  and  did  not  join  the  plaintiff  in 
drawing  yaumia  allowance  from  the  taluk  (treasury)  and  further  he  ceased 
to  do  the  services  of  the  mosque. 

"  Moreover,  in  the  suit  brought  by  plaintiff  before  the  Eevonue  officer 
about  the  atteraot  made  separately  by  the  defendant  to  draw  the  yaumia 
of  the  mosque  from  the  taluk  treasure,  the  defendant  deposed  in  the  Tin- 
nevelly  taluk  kacharion  the  8th  and  [285]  15th  of  July  1880,  that  he  was 
the  man  doing  the  services  of  the  said  mosque,  that  plaintiff  alone  was  the 
hakdar  to  the  mosque,  and  that,  if  he  wrongfully  alienated  the  charity 
properties  in  future,  he  would  forfeit  his  right  ;  and,  thereupon,  in  July 
1880,  the  plaintiff  drew  from  the  taluk  treasury,  on  giving  a  receipt,  the 
yaumia  allowance  for  the  amount  he  had  spent  out  of  his  own  funds  in 
1879,  and  plaintiff  alone  paid  the  quit-rent  due  UD  to  fasli  1289. 

"  Subsequently,  the  defendant,  without  properly  doing  the  services 
of  the  mosque  in  accordance  with  the  said  deposition,  has  unlawfully  alien- 
ated the  properties  and  prevented  the  tenants  from  rjaying  the  varam. 
Consequently,  rjlaintiff  himself  has  been  conducting  the  charities  of  the 
mosque  out  of  his  own  funds  and  the  tenants  have  been  paying  the  quit- 
rent  for  plaintiff. 

"The  defendant  obtained  rent-deeds  from  some  of  the  tenants  who 
cultivated  the  inam  lands  belonging  to  the  said  mosque,  alleging  fraudu- 
lently that  he  was  the  hakdar  to  the  mosque  ;  and  to  recover  the  melvaram 
due  under  them,  the  defendant  brought  Small  Cause  Suits  Nos.  8  and  41 
of  1883  on  the  file  of  the  Subordinate  Court  of  Tinnevelly,  in  which  the 
plaintiff  nut  in  a  petition  stating  that  he  was  the  hakdar  to  the  said  Pird- 
astagir  mosque,  that  he  was  entitled  to  receive  the  said  melvaram,  and 
that  he  should,  therefore,  be  included  as  a  na,rty,  and  that  the  defendant 
was  not  entitled  to  the  place.  Thereupon,  the  Court  ordered  on  the  24th 
November  1883  that  this  plaintiff  should  establish  his  right  by  means  of  a 
regular  suit.  The  mosque  in  question  and  the  properties  appertaining  there- 
to aro  under  the  management  of  plaintiff. 

"  The  cause  of  action  arose  on  the  24th  November  1883  at 
Tinnevelly. 

"  The  plaintiff,  therefore,  prays  the  court 

(i)  that  it  may  be  declared  that  plaintiff  is  hakdar  to  Pirdastagir 
mosque    specified    in     Schedule     I     and    all     the    properties 
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appertaining  thereto  and  entitled  annually  to  draw  from  the 
taluk  treasury  the  yaumia  allowance  fixed  for  the  said  mosque 
as  specified  in  Schedule  V,  that  defendant  shall  have  no  connec- 
tion with  them,  that  plaintiff  alone  has  right  to  the  whole 
management  of  the  properties,  and  that  the  defendant,  who  has 
made  wrongful  alienation,  has  no  right  to  the  mosque,  &c. ; 
[286]  (ii)  that  plaintiff  may  draw  the  remaining  yaumia  allowance 
for  faslis  1290,  1291  and  1293,  which  is  in  deposit  in  the 
Tinnevelly  taluk  (treasury),  viz  ,  Eg.  131-15-1  as  specified  in 
sub-No.  1  of  Schedule  VI,  and  that  plaintiff  may  recover  from 
defendant  the  yaumia  allowance  for  faslis  1291, 1292,  and  1293, 
which  the  defendant  has  drawn,  viz.,  Ks.  133-10-2  asscecified 
in  sub-No.  2  of  Schedule  VI,  and  the  sum  of  Es.  42-5-9  which 
the  defendant  has  obtained  under  the  decree  in  Small  Cause  Suit 
No.  8  of  1882  on  the  file  of  the  Subordinate  Court  of  Tinnevelly 
and  which  is  specified  in  Schedule  VII ; 
(iii)  that  plaintiff  may  recover  from  defendant  the  costs  of  this 

suit ; 
(iv)  an^  that  such  other  reliefs  may  be  granted  as  the  Court  may 

deem  fit  under  the  circumstances  of  the  case." 
The  Subordinate  Judge  decreed  part  of  the  claim. 
Defendant  appealed. 
Kalianaramayyar,  for  appellant. 
Rama  Rau,  for  respondent. 

The  further  facts  necessary,  for  the  purpose  of  this  report,  appear 
from  the  judgment  of  the  Court,  (COLLINS,  C.  J.f  and  MUTTUSAMI 
AYYAR,  J.)  the  material  portion  of  which  was  as  follows: — 

As  to  the  preliminary  objections,  neither  Section  14  of  Act  XX  of  1863 
nor  Section  539  of  the  Code  of  Civil  Procedure  has  any  application.  This  is  a 
suit  by  a  trustee  against  the  co-trustee  to  enforce  his  vested  hereditary 
right,  and  it  cannot  be  said  that  he  has  simply  an  interest,  such  as  is 
defined  by  Section  15  of  the  Eeligious  Endowments  Act,  XX  of  1863,  nor 
is  it  to  be  considered  that  Eegulation  IV  of  1831,  or  the  Pensions  Act  XXIII 
of  1871,  which  repealed  the  above  Eegulation  is  applicable  to  a  yaumia 
allowance  granted  to  a  religious  institution.  As  to  the  contention 
that  the  suit  was  not  maintainable,  it  being  a  declaratory  suit,  and 
that  the  appellant  being  in  possession,  the  respondent  ought  to  have 
claimed  consequential  relief,  the  finding  is  that  both  are  in  joint  poses- 
sion  as  co-trustees,  and  that  the  possession  of  neither  was  adverse  to  the 
other.  We  do  not  consider  the  objection  to  be  well-founded.  We  dismiss 
this  appeal  with  costs. 

Memorandum   of  objections  is  not  pressed,  and  is    also    dismissed 
with  costs. 
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OCT.  31.  [287]  APPELLATE  CIVIL. 

APPEL-  Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 

Mr.  Justice  Muttusami  Ayyar. 

LjATK 

f*\     i 

KRISHNAYYA  (Plaintiff),  Appellant  v.  PICHAMMA  (Defendant), 
'11  M.  287.  Respondent*      [10th  and  31st  October,  1887.] 

Hindu  Law — Inlieritance — Bhandu — Daughter's  son's  son. 

N.,  the  daughter  of  J..  inherited  hia  property  under  Hindu  law.  N.  had  a  aon, 
who  predeceased  her,  leaving  a  son  K  : 

Held  that  K.,  being  a  bhandu,  w-w  entitled  to  the  property  of  J.  on  the  death 
of  N.  in  preference  to  the  daughters  of  N. 

[F.,  17  A.  523(524);  Appl.,  15  M.  421(422);  R.,   13  M.  10    (14);  24   M.L.J.  301  = 
13  M.L.T.   213  =  1913  M.W.N.  202  (206)  ] 

APPEAL  from  the  decree  of  T.  Bamasami  Ayyangar,  Subordinate 
Judge  of  Cocanada,  reversing  the  decree  of  K.  Ramalinga  Sastri,  District 
Munsif  of  Narsapur,  in  Suit  No.  659  of  1884. 

The  facts  of  this  case  appear  sufficiently,  for  the  purpose  of  this 
report,  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and  MUTTUSAMI 
AYYAR,  J.). 

Subba  Rau,  for  appellant. 

Srirangacharyar,  for  respondent. 

JUDGMENT. 

In  this  case  the  house  in  dispute  belonged  to  one  Jogaiya,  and, 
upon  his  death,  it  devolved  on  his  daughter,  Narasamma.  Narasamma 
had  a  son,  named  Krishnaya,  but  he  predeceased  her,  leaving  him  surviving 
a  minor  son  who  is  the  appellant  before  us.  The  respondents  are 
JSTarasamma's  daughters,  and,  on  her  death,  the  anpellant  claimed 
•the  house  as  Jogaiya's  next  heir.  The  respondents  alleged  a  gift  to 
them,  but  it  was  found  by  both  co">ts  that  there  was  no  gift.  Nara- 
samma  inherited  the  house  from  her  father,  and,  upon  her  death,  his  heirs 
are  entitled  to  succeel.  The  respondents  are  his  daughter's  daughters, 
and,  as  such,  they  are  not  in  the  line  of  his  heirs.  The  appellant 
is  only  the  son  of  Jogaiya's  daughber's  son,  and  it  is  conceded  that 
he  is  not  entitled  to  inherit  as  a  saoinda  ;  but  it  is  contended  that  he 
is  entitled  to  succeed  at  least  as  a  bhandu.  This  contention  appears 
to  us  to  be  well-founded.  The  father's  maternal  uncle  [288]  and  his 
son  are  the  father's  cognates,  because  the  father's  maternal  grandfather 
is  the  person  to  whom  they  and  the  father  offer  funeral  oblations,  and 
though  they  belong  to  different  families  they  are,  on  that  ground,  bhinh.a 
gotra  sapindas.  It  follows,  then,  that  the  father's  maternal  grandfather, 
who  is  nearer  to  the  father  than  his  maternal  uncle,  is  a  bhinna  gotra 
papinda  or  bhandu  as  explained  in  Mitakshara,  Chapter  II,  Section  v.  4. 
We,  therefore,  set  aside  the  decree  of  the  Subordinate  Judge  and  restore 
that  of  the  District  Munsif  with  costs. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  APPBLr 

Mr.  Justice  Parker.  LATE 


LAKSHMINARAYANA  (Defendant),  Appellant  v.  DASU  (Plaintiff], 

Respondent."      [9th  and  20th  December,  1887.]  .11  M.  288. 

Hindu  Law— Grant  by  widow  for  religious  benefit  of  husband. 

Where  two  widows  of  a  zemindar  granted  a  small  portion  of  the  zemindari  to 
a  brahman  who  had  been  brought  up  by  them  with  a  view  that  he  should  perform 
the  funeral  and  annual  ceremonies  of  their  deceased  husband  : 

Held,  that  the  grant  was  not  ultra  vires,  and  could  not  be  resumed  by  the 
zemindar's  successor. 

[R.,  34  M.   288  (290)  =  6   lud.  Gas.  240  =  20  M.L.J.   793   (802)  =  8    M.L.T.    74  =  1910 
M.W.N.  222;  D.,  22  C.  506.] 

APPEAL  from  the  decree  of  C.  L.  B.  Gumming,  Acting  District  Judge 
of  Ganjam,  confirming  the  decree  of  K.  Murtirazu,  Acting  District  Munsif 
of  Berhampore,  in  suit  No.  734  of  1884. 

On  the  2nd  December  1863,  two  widows  of  an  Uriya  zemindar  in 
Ganjam  granted  certain  land  valued  at  Es.  140,  a  rortion  of  the  zemindari, 
to  the  plaintiff  on  condition  of  paying  a  kattubadi  or  quit-rent  of  Rs.  1-8-0 
to  the  estate. 

The  deed  recited  that  plaintiff  had  performed  ceremonies  for  the  late 
zemindar,  that  the  lard  should  be  enjoyed  for  ever,  and  concluded  with 
the  following  sentence :  He  who  appropriates  any  gift  made  by  himself  or 
another  shall  suffer  in  hell  as  a  worm  for  60,000  years. 

In  1883,  the  defendant,  who  had  been  adopted  by  the  widows,  [289] 
dismissed  the  plaintiff  and  resumed  the  land.  Plaintiff  sued  to  recover  the 
land. 

The  Munsif  found  that  it  was  customary  among  the  Uriya  zemindars 
to  appoint  a  brahman  to  perform  funeral  and  annual  ceremonies  and  not 
to  perform  them  in  person.  The  brahman  so  appointed  was  styled  a 
"pro-son  brahman." 

The  late  zemindar  had  appointed  one  Lakshmana  Panda  as  "  pro-son 
brahman"  to  the  family,  and  on  his  death  the  widows  got  the  plaintiff, ,.# 
brahman  boy  aged  7,  and  brought  him  up. 

The  plaintiff  bad  performed  the  ceremonies  and  was  willing  to  con- 
tinue to  perform  them.  The  defendant  contended  that  the  grant  was  a 
service  inam,  and  as  such  resumable. 

It  was  stated  in  the  District  Court  that  it  was  necessary  that  the 
boy  should  be  brought  into  the  gotra  of  the  zemindar  whereby  be  ceased 
to  be  a  brahman.  The  Judge  held  that  under  the  circumstances  the 
widows  were  bound  to  make  a  permanent  provision  for  him. 

Both  the  Lower  Courts  held  that  the  grant  could  not  be  resumed. 

Defendant  appealed. 

Ramachandra  Eau  Saheb  and  VenUoba  Rau,  for  appellant. 

Rama  Rau,  for  respondent. 

The  Court  (COLLINS,  C.J.,  and  PARKEE,  J.)  delivered  the   following 

JUDGMENT. 

On  the  death  of  one  Lakshmana  Panda,  pro-brahman  in  the  'family 
of  the  late  zemindar  of  Budaresingu,  the  widows  of  the  zemindar  brought 
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1887  plaintiff  into  the  family  for  the  performance  of  that;  office,  and,  on 
DEC.  30  December  2nd,  1863,  executed  to  him  a  deei  of  gift  (A),  which  stated  that, 
as  he  had  performed  the  nro-brahman  karma  for  their  late  husband,  they 
have  given  him  the  land  soecified  on  a  kattubadi  of  Rs.  1-8-0  per  annum, 
which  he  was  to  enjoy  from  generation  to  generation  as  long  as  the  sun 
and  moon  endure. 

It  is  conceded  that  the  gift  was  made  rather  for  future  than  for  past 
11  M.  288.  services  and  the  extent  given  is  only  small. 

About  seven  years  after  the  grant  defendant  was  adopted  by  the 
ladies,  but  plaintiff  continued  to  perform  the  annual  ceremonies  as  pro- 
brahman  and  to  enjoy  the  land  (paying  the  kattubadi)  till  June  1883,  when 
defendant  dismissed  him  and  resumed  possession  of  the  land,  to  recover 
which  plaintiff  now  sues. 

[290]  The  defendant's  contention  is  that  plaintiff  is  a  mere  servant 
whom  he  (defendant)  can  dismiss  at  pleasure,  and  that  the  gift  of  the  land 
to  plaintiff  by  the  widows  of  the  late  zemindar  was  beyond  the  scope  of 
the  authority  of  a  Hindu  widow. 

We  cannot  assent  to  this  view  of  the  plaintiff's  position.  The 
widows  were  the  owners  of  the  estate  for  the  time  being,  and,  in  the  lawful 
exercise  of  their  rights  of  management,  made  an  alienation  of  a  very 
small  piece  of  land  for  an  indispensable  religious  necessity,  not  for  their 
own  sakes,  but  for  that  of  their  late  husband.  Such  alienations  under 
similar  circumstances  are  recognized — vide  Rama  v.  Ranga  (1),  Paran  Dai 
v.  Jai  Narain  (2),  also  The  Collector  of  Mzsulipatam  v.  Cavaly  Vencata 
Narrainapah  (3). 

The  second  appeal  is  dismissed  with  costs. 


11  M.  290. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 

PATTAT  AMBADI  MARAR  AND  OTHERS  (Plaintiffs),  Appellants  v. 

KRISHNAN  AND  ANOTHER  (Defendants),  Respondents* 

[15th  and  23rd  November,  1887.] 

Suit  to  recover  money  due  on  a  promissory  note  by  assignee  of  rights  of  payee  not   being 
endorsee. 

K.  executed  a  promissory  note  on  demand  for  Rs.  6,000  in  favour  of  8.  in  1882. 
In  1884  S.,  by  an  agreement  in  writing,  assigned  all  her  property,  including  the 
promissory  note,  tn  M.  but  did  not  endorse  over  the  promissory  note  to  M.  M. 
assigned  his  rights  in  the  promissory  note  to  a  bank  in  payment  of  a  debt.  In  a 
suit  by  M.,  and  the  bank  against  K.  and  S.  to  recover  the  principal  and  interest 
due  under  the  note : 
Held,  that  the  plaintiffs  could  not  maintain  the  suit. 

[Overruled,  24  M.  654(665);  N  P.,  28  M.  544  (545,  546)  =  15  M.L.J.  384;  9  0.0. 
174  (176) ;  P.,  17  M.  461  (462)  ;  R.,  17  M.  197  (198) ;  D.,  7  M.L.J.  231  (282); 
8  M.L.J.  262.] 

APPEAL  from  the  decree  of  K.  Kunjan  Menon,  Subordinate  Judge  of 
North  Malabar,  in  suit  33  of  1885. 

The  plaintiffs  in  this  suit  were  (l)  Patta  Ambadi  Marar,  (2)  Raman 
Marar,  and  (3)  E.  Sherman,  Agent  of  the  Bank  of  Madras  at  Tellicherry. 


(J)  8  M.  552. 


Appeal  No.  158  of  1886. 
(2)  4  A.  482. 
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[291]  The  plaint  contained  the  following  allegations  : —  1887 

(1)  First  defendant  promise!  to  pay  secind  defendant  Rs.  6,000  on     N°Vt  23< 

demand  under  a  promissory  note,  datod  6L.h   November  1882,  APPKL- 
now  overdue. 

(2)  First  defendant  has  not  hitherto  paid  that  amount.  ' 

(3)  First  defendant  is  the  karnavan  of  his  tarwad.  The  said  amount        ' 

is  payable  by  him  (first  defendant)  in  eaoacity  of  karnavan  as   11  M.  290. 
also  in  his  private  capacity.     Therefore  he,  as  well  as  (other) 
members  of  his  family,  and  the  properties  of  the  tarwad,  are 
liable  to  discharge  this  debt. 

(4)  By  a  karar,  dated  14th  August  1884,  entered  into  among  plaint- 

iffs 1  and  2  and  second  defendant  and  other  members  of  their 
family,  the  plaint  promissory  note  and  other  properties  of 
second  defendant  were  given  with  consent  by  him  (second 
defendant)  to  (his)  tarwad  in  consideration  of  the  tarwad 
undertaking  to  discharge  the  debt;  due  by  him  (second  defend- 
ant), then,  to  the  Madras  bank,  &c. 

(5)  Under  the  said  karar.  it  was  agreed  that  all  the  acts  in  connec- 

tion with  the  tarwad  be  done  by  nl  dntiffs  1  and  2. 

(6)  On  condition  to  credit  *hp  amo'int  of  his  promissory  note  on 

recovery  thereof  to  the  (tarwad)  -iebt,  the  right  of  the  tarwad 
over  it  (promissory  note)  was  assigned  to  third  plaintiff. 

(7)  The  cause  of  action  arose  on  9th  November  1882  at  Thiruvangat 

within  the  jurisdiction  of  this  Court. 

Rs. 

Principal     .  .         .  .         , 6,000 

Interest  at  6  per  cent,  from  6th  Nov. 
1882         1,080 


Total  .  .  7,080 


It  is  therefore  prayed  that  a  decree  may  be  passed  directing  first 
defendant  in  the  capacity  of  karnavan  of  the  tarwad,  as  also  in  his  private 
capacity,  to  pay  the  said  amount  and  the  future  interest  at  6  per  cent, 
from  this  date  till  pavment  and  also  costs  with  interest  lo  third  plaintiff 
(on  behalf  of  the  bank). 

[292]  The  Subordinate  Judge  dismissed  the  suit  on  the  ground  that 
under  the  Negotiable  T^trnmenta  Act,  1881.  the  plaintiffs  acquired  no 
valid  right  to  the  property  in  the  note. 

Plaintiffs  appealed,  inter  alia,  on  the  following  grounds : — 

(1)  The  suit  was  brought  by  the  plaintiffs  as  assignees  of  the  debt 

itself  due  to  second  defendant  from  first  defendant,  and  not 
merely  as  holders  and  transferees  of  the  promissory  note,  and 
the  Court  below  was  wrong  in  confining  itself  to  the  question 
whether  the  plaintiffs  could  sue  as  transferees  of  the  note. 

(2)  The  decision  of  the  Court  below  on  the  issue   whether  the 

plaintiffs,  or  any  of  them,  have  the  right  to  sue  upon  the  pro- 
note  in  question  is  erroneous  in  law. 

(3)  A  promissory  note,  payable  to  order,  is  transferable  otherwise 

than  by  endorsement. 
Mr.  Michell,  for  appellants. 
Mr.  Brown  and  Anantan  Nayar,  for  respondents. 
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The  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J.— On  the  6th  November  1882  the  first 
respondent,  Krishna  Nambiar,  made  a  promissory  note  in  favour  of  the 
second  respondent,  Sungunni  Marar,  for  Rs.  6,000,  payable  on  demand. 
In  1884  it  was  arranged  between  the  second  respondent  and  other  mem- 
bers of  his  tarwad  that  the  tarwad  was  to  discharge  his  debts  and  that 
.he  was  to  give  up  to  it  all  his  properties,  inclusive  of  the  promissory 
note ;  and  in  pursuance  of  that  arrangement  the  promissory  note 
evidenced  by  document  A,  was  delivered  by  the  second  respondent  to 
the  first  and  second  appellants.  By  document  C,  dated  the  17th 
September  1884,  the  first  and  second  appellants  assigned  their  right  to 
the  third  appellant.  Although  the  promissory  note  was  payable  to 
Sungunni  Marar,  or  order,  it  was  not  endorsed  by  him  in  favour  either 
of  the  first  and  second  appellants  or  of  the  third  appellant.  The  first 
respondent,  having  failed  to  pay  to  the  appellants  the  amount  of  the  note, 
they  brought  the  suit  from  which  this  appeal  arises,  to  recover  it. 
Both  respondents  resisted  the  claim  and  one  of  the  questions  raised 
for  decision  was  whether  the  appellants,  or  any  of  them,  were  entitled 
to  sue  upon  the  promissory  note  A.  The  Subordinate  Judge  of  North 
Malabar  held  that  they  could  not  maintain  the  suit,  on  the  ground  that 
[293]  there  could  be  no  valid  transfer  of  a  promissory  note  payable  to 
order,  otherwise  than  by  both  endorsement  and  delivery.  It  is  urged  in 
appeal  that  endorsement  is  not  indispensable,  and  that  a  negotiable 
instrument  may  be  transferred,  like  any  other  chose,  in  action  by  a  deed 
of  assignment,  and  that,  assuming  that  there  was  no  valid  transfer, 
the  appellants  were  still  entitled  to  a  decree  upon  the  original  con- 
sideration. 

I  am  of  opinion  that  the  decision  of  the  SubroPinate  Judge  is  right. 
Document  A,  pmrports  to  be  a  negotiable  instrument  payable  to  the  second 
respondent  or  order,  and,  until  the  latter  endorses  and  delivers  it,  the  pro- 
perty in  the  promissory  note  continues  to  vest  in  him.  The  learned 
counsel  for  the  appellants  admits  that  he  cannot  refer  us  to  any  case  in 
support  of  his  contention,  and  having  regard  to  Sections  8  and  9  of  the 
•Negotiable  Instruments  Act,  which  define  a  holder  of  a  promissory  note  and 
a  holder  in  due  course,  and  to  Section  46,  which  declares  that  a  promissory 
note  payable  to  order  is  negotiable  by -the  holder  by  endorsement  and  delivery. 
I  entertain  no  doubt  that  it  caunou  be  negotiated  by  the  mere  execution  of 
a  deed  of  assignment.  I  do  not  dosire  to  be  understood  as  holding  that  the 
appellants  may  not  sue  to  compel  the  second  respondent  to  endorse  the  pro- 
missory note,  and  after  getting  it  endorsed,  put  it  in  suit  against  the  maker, 
'the  first  respondent,  but  that  is  not  the  relief  prayed  for  in  this  suit,  nor  do 
I  find  either  in  the  plaint  or  in  the  record  of  the  suit  any  statement  of  the 
original  consideration  on  which  this  action  can  be  supported.  It  is  also 
to  he  remempered  that  the  appellants  are  not  the  payees.  This  being  so, 
they  cannot  maintain  an  action  on  the  original  consideration  between  the 
second  and  first  respondents  until  the  property  in  the  promissory  note  is 
divested  from  the  second  respondent,  or  until  be  is  restrained  from  suing 
upon  or  negotiating  it.  .The  suit,  as  framed  at  present,  must  fail  and  I 
Would  dismiss  this  appeal  with  costs. 

BRANDT,  J.— I  concur. 
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11  Mad.  295 


11  M.  294. 
[294]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


BASAVAYYA  (Plaintiff),  Appellant  v.  SUBBARAZU  (Defendant), 
.  Respondent*      [14th  and  29bh  February,  1888.] 

Contract  Act.  Section  74 — Penalty— Payment  of   higher   rate  of  interest  from  date  of 
bond  on  breach. 

Whore  a  mortgage-deed  provided  for  repivment  of  the  debt  in  four  instalments 
with  interest  at  6  per  cant,  and  in  default  of  payment  of  any  instalments  on  the 
due  date,  for  interest  at  12  per  cent,  from  the  date  of  the  bond  : 

Held,  following  Balkishen  Das  v.  Run  Bahadur  Singh  (I.L.R.,  10  Gal.,  305) 
that  the  stipulation  being  reasonable,  the  plaintiff  was  entitled  on  default  to 
recover  the  higher  rate  of  interest  from  the  date  of  the  bond. 

[N.P .,  14  B.  274  (275);  F.,  17  M.  62  (661;  Appl.,  15  A.  232  (242)  (F.B  ;;  RM  14  B.  200 
(205);  18  M.  175  (178);  25  M.  843  (346)  =11  M.L  J.  421;  36  M.  2'29  (262)  =  24  M'. 
L.J.  135=13  M.L.T  20;  U.B.R.  Civil  (1892  1896)  300  (301).] 

APPEAL  from  the  decree  of  Venkata  Rangayyar,  Subordinate  Judge 
at  Ellore,  confirming  the  decree  of  G.  Hanumanlha  Eau,  District  Munsif 
of  Tanuku,  in  suit  333  of  1885. 

The  facts  and  arguments  appear  from  the  judgment. 

Subba  Ran,  for  appellant. 

Eespondent  did  not  appear. 

The  Court  (COL.L1NS,  C.J.,  and  MUTTDSAMI  AYYAR,  J.)  delivered  the 
following 

JUDGMENT. 

The  respondent  executed  in  favour  of  tha  appellant  them ->rtgage-bond 
A  on  the  21st  October  1882.  The  bond  provided  for  repayment  of  the 
debt  in  four  instalments  with  interest  a'o  6  par  ceat.  per  annum  and  sti- 
pulated that  interast  was  to  be  pud  ah  12-par  oen^..  per  annum  from  the 
date  of  the  bond  in  def  uilt  of  payment  of  instalment?  on  the  due  dates. 
Both  the  Lower  Courts  held  that  the  stipulation  was  penal  and  decreed 
interest  only  at  6  per  cent,  per  annum.  Ib  is  contended  for  the  plaintiff 
in  second  appeal  that  the  stipulation  is  not  penal  and  whether  it  ought 
to  have  been  enforced  is  the  only  qaestioa  t  lat  arise*  f o:  decision  in  this 
case. 

In  Arulu  Mastry  v.  Wakuthu  Chinnayan  fl)  decided  in  1864  ib  was 
held  by  this  Court  that  a  stipulation  to  pay  a  higher  rate  of  [295]  interest 
on  failing  to  repay  the  debt  in  six  months  was  not  peaal.  In  that  case 
the  bond  provided  for  payment  of  principal  and  interest  at  1  per  cent,  per 
mensem  in  six  months  and  in  defauh  that  the  rate  of  interest  should  be 
raised  to  Gj  per  ceat.  per  mensem  from  the  due  date.  The  Court  observed 
that  the  plaintiff  had  a  right  under  his  c'ontraat  to  the  higher  rate 
of  interest  and  that  there  was  no  ground  for  treating  the  higher 
interest  as  a  penalty.  In  Mackintosh  v.  Crow  (2)  the  High  Court  at  Cal- 
cutta expressed  a  similar  opinion.  In  that  case,  however,  a  distinction  was 
made  between  a  bond  in  which  the  contract  is  merely  that  if  the  money 
is  not  paid  at  the  due  date  it  shall  thenceforth  carry  interest  at  an  enhan- 
ced rate  and  a  bond  of  which  the  provision  is  that  in  default  of  payment  on 


(1)  2-  M.H.C.H.  205. 


Second  Appeal  No.  272  of  1887. 
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1888       the  due  date  a  higher  rate  of  interest  shall  be  payable  from  the  date  of  the 

FEB.  29.  contract.  The  Court  observed  that  in  the  last- mentioned  case  the  provision 
was  penal  and  referred  to  Section  74  of  the  Contract  Act  and  to  Rasaji 

APPEL-     Davlaji  v.    Sayana    Sagdu  (1),    Mazhar   Alikhan   v.    Sardarmal  (2),  and 
LATE      Muthura  Per  sad  Singh  v.  Luggun  Kooer  (3).     In   Muthura  Persad  Singh 

CIVIL.  v«  Luggun  Kooer  it  was  observed  that  when  the  agreement  was  to  pay  an 
increased  rate  of  interest  from  a  future  day  it  might  well  be  regarded  as  a 

11  M.  291.  substantive  pare  of  the  contract,  not  as  a  penalty  for  its  breach  ;  but  where, 
as  in  that  case  an  increased  rate  of  interest  was  made  payable  from  the  date 
of  the  bond  in  case  of  default,  it  could  not  be  regarded  in  any  other  light 
than  as  a  sum  named  in  the  contract  to  be  paid  in  case  of  breach  within 
the  meaning  of  Section  74  of  the  Contract  Act.  In  Jaganadham  v. 
Ragunadha  (4)  an  agreement  to  pay  higher  interest  from  the  date  of  default 
was  held  not  to  be  penal  and  Mackintosh  v.  Crow  was  approved. 

The  result  of  the  foregoing  decisions,  so  far  as  they  bear  on  the  question 
before  us,  was  that  an  agreement  to  pay  an  enhanced  rate  of  interest  on 
default  from  the  date  of  default  was  not  penal,  because  such  agreement 
was  a  substantive  part  of  the  contract,  but  that  an  agreement  to  pay  higher 
interest  on  default  from  the  date  of  the  bond  was  penal,  because  it  was  an 
agreement  to  pay  a  sum  mentioned  in  the  contract  in  case  of  breach. 
The  question,  however,  ultimately  came  under  the  consideration  of  the  Privy 
Council  [296]  in  Balkishen  Das  v.  Run  Bahadur  Singh  (o).  In  that  case 
as  in  the  one  before  us,  the  agreement  was  to  pay  on  default  higher  interest 
at  one  rupee  per  cent,  per  mensem  from  the  date  of  the  solehnama. 
Adverting  to  the  contention  that  such  an  agreement  was  penal,  the  Judi- 
cial Committee  said  "  it  was  not  a  penalty,  and  even  if  it  were  so,  the 
stipulation  is  not  unreasonable,  inasmuch  as  it  was  a  mere  substitution  of 
interest  at  12  instead  of  6  per  cent,  per  annum  in  a  given  state  of  circum- 
stances." The  true  test  is  not  whether  the  agreement  is  a  contract  to  pay 
a  given  sum  on  its  breach,  but  whether  it  is  reasonable  in  the  circumstances 
of  the  case  or  only  substitution  of  a  higher  for  a  smaller  rate  of  interest 
in  a  given  state  of  circumstances.  Following  the  decision  of  the  Privy 
Council,  we  modify  the  decrees  of  the  Courts  below  by  awarding  to  the 
plaintiff  interest  at  12  per  cent,  instead  of  6  per  cent,  per  annum  from  the 
date  of  the  bond  A  to  the  date  of  realization,  and  his  whole  cost  throughout, 
and  confirm  the  decrees  in  other  respects. 


11  H.  296. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Wilson. 


VELAN    (Defendant   No.  4),  Appellant  v.  KUMABASAMI  AND  ANOTHER 
(Defendant  No.  2  and  Plaintiff),  Respondents* 
[4th  November  and  16th  December,  1887.] 

Civil  Procedure  Code,  1859,  Section  259-  Certificate  of  sale — Registration  Act,  1866, 
Section  49—  Proof  of  title  without  production  of  certificate  -Omnia  presumuntur 
rite  psse  acta. 

Assuming  that  Section  49  of  the  Registration  Act,  1866,  required  that  a  certifi- 
cate of  the  sale  of  land  in  execution  of  a  decree  passed  under  the  Civil  Procedure 


*   Second  Appeals  Nos.  165  and  307  of  1887- 
(1)  6  B  H.C.R.  A.C.  7.  (2)  2  A.  769. 

(4)  9  M.  276.  (5)  10  C.  305. 
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Code,  1859,  should  be  registered,  a  plaintiff  who  has  punh*sed  land  at  such    a 
sale  is  not  bound  to  rely  on  the  certificate  to  prove  his  title. 

If  it  is  proved  aliunde  that  the  sale  took  place  and  that  possession  was  given, 
the  Court  should  presume,  after  long  lapse  of  time  and  possession  by  a  mortgagee 
of  ihe  purchaser,  that  the  sale  was  duly  made  by  the  Court. 

7  C.L.J.  334  (385);  R.,  9  P.E.  1903  =  36  P.L.B.  1903,] 


1887 
DEC.  16. 

APPEL- 
LATE 
CIVIL. 


APPEAL  from  the  decree  of  C.  Venkoba  Rau,   Subordinate  Judge   of 
Madura  (West),  reversing  the  decree  of  P.  A.  Lakahmana  Ghetti,  District    11  M.  296 
Munsif  of  Tirumangalam,  in  suit  525  of  1885. 

[297]  The  faces  necessary  for  the  purpose  of  this  report  appear  suffi- 
ciently from  the  judgment  of  the  Court  (KEHNAN  and  WILKINSON,  JJ.) 

Bhashyam  Ayyangar,  for  appellant. 

Subramanya  Ayyar,  for  respondent  No.  1. 

JUDGMENT. 

This  is  a  suit  to  recover  possession  of  certain  lands  in  the  possession 
of  the  defendants  on  payment  of  the  mortgage  amount. 

The  plaint  lands  originally  belonged  to  the   zemindar  of  Padamatur. 

The  plaintiff's  case  is  that  Kanaka  Nachiar,  the  widow  and  repre- 
sentative of  Gourivallaba  Tevar,  the  last  zemindar  of  Padamatur,  who 
died  in  1861,  mortgaged  the  lands  in  1866  to  Pingala  Krishna  Rau 
(exhibit  D) ;  that  in  1869  the  lands  having  been  attached  in  execution  of 
a  decree  obtained  by  one  Odayappa  Chetci  against  the  zemindar,  Sethu 
Eau,  the  son  of  the  mortgagee,  purchased  them  ;  that  after  the  death 
of  Krishna  Rau  and  Sethu  Rau,  their  heir  and  representative  Krishnam- 
mal  alias  Sithabhai  Ammal  relinquished  all  her  rights  in  favour  of 
Rathabhai  Ammal  (exhibit  B),  who,  in  1885,  sold  the  lands  to  plaintiff 
(exhibit  A),  subject  to  a  mortgage  lien  of  Rs.  812-12-0  due  under  the 
mortgage-bond  executed  by  Sethu  Rau  to  defendant  No.  3  (exhibit  M). 

Defendant  No.  2  (appellant  in  S.  A.  307)  pleaded,  inter  alta,  that 
Sethu  Rau  acquired  no  right  by  the  Court  sale  in  1869 — no  certificate  of 
sale  having  been  granted,  or  if  granted,  the  certificate  not  having  been 
registered,  that  in  1874  Saluga  Tevar,  the  brother  of  the  late  zemindar, 
having  sued  defendant  No.  3  for  the  land,  a  compromise  (exhibit  K)  was 
entered  into,  by  which  defendant  No.  3  relinquished  all  his  rights  to,  and 
possession  of,  the  land  to  Saluga  Tevar.  whose  son,  Periasami  Tevar, 
assigned  his  rights  to  defendant  No.  2  in  1882  (exhibit  I),  since  when 
defendant  No.  2  had  been  in  possession  as  owner. 

Defendant  No.  4  (appellant  in  S.A.  165)  admitted  the  validity  of 
plaintiff's  purchase  from  Rathabhai  Ammal,  but  pleaded  purchase  from 
Periasami  Tevar  in  1878. 

The  District  Munsif  dismissed  the  suit  on  the  ground  that  the 
plaintiff  had  acquired  no  valid  title,  inasmuch  as  it  was  not  shown  that 
the  sale  certificate  said  to  have  been  obtained  by  Sethu  Rau  in  1869, 
though  liable  to  compulsory  registration,  had  been  [298]  registered  that  it 
was  not  proved  that  plaintiff's  vendor  ever  had  possession. 

The  Subordinate  Judge  reversed  the  decree  of  the  Munsif,  holding 
that  the  production  of  the  sale  certificate  was  not  necessary  ;  that  the 
registration  of  the  sale  certificate  was  not  compulsory,  and  that  Sethu  Rau 
obtained  a  valid  title  under  the  Court  sale. 

The  first  question  raised  in  second  appeal  is  that,  as  no  interest  passed 
by  the  alleged  sale  in  execution  of  the  decree  in  Original  Suit  5  of  1866, 
the  plaintiff  has  no  valid  title.  Original  Suit  5  of  1866  was  a  suit  instituted 
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1887       by  Odayappa  Chetbi  against  the  late  zemindar,  Kamarasami  Peri*  Udayar 
DEC.  ifr.     Tevar,  and  his  younger   brother,  Gouri    Vallaba  Tevar,  and,  as    appears 

from  (exh'bit  E),  what  was  sold  in  execution  of  the  decree  obUined  by 

APPEL-  Odayappa  Chetti  and  purchased  by  Sethu  Rau  was  "the  right,  title,  and 
LATB  interest  of  the  said  zemindar  alone."  It  is  contended  that  the  defendants 
CIVIL,  in  the  said  suit;,  who  WOM  co'is'n^s  of  the  late  zemindar,  had  no  right  to  be 
treated  as  his  representatives,  and  that  as  Kanaka  Nachiar,  the  widow 
11  M.  296.  antj  goie  reoresentative  of  Gouri  Vailaba  Tevar,  was  no  party  to  the  suit, 
the  sale  iu  execution  of  that  decrea  conferred  no  title  on  the  purchaser, 
Sethu  Rau.  It  does  not  appear  that  this  objection  was  raised  in  either 
of  the  Courts  below  ;  defendant  No.  2  (aooeltant  in  S.A.  307)  relying  on 
the  invalidity  of  plaintiff's  title  owing  to  the  non-registration  of  the  certifi- 
cate and  his  purchase  from  Periasami  Tevar  ia  1882.  The  Courts  below 
have  held  that  that  purchase  was  good  and  valH,  and,  if  it  be  found  that 
plaintiff  acquired  no  valid  title  by  the  purchase  in  Court  sale,  it  will  be 
unnecessary  to  decide  the  question  mentioned  above.  No  doubt  the  Full 
Bench  decision,  Srinivasa  Sastri  v.  Seshayyangar  (1)  was  that  the  sale 
certificate  under  the  Code  of  1859  was  the  instrument  whereby  a  transfer 
of  the  title  and.  interest  of  the  execution  debtor  was  mada.  and  that, 
therefore,  under  the  Registration  Act  XX  of  1866,  Section  49,  that  certifi- 
cate should  be  registered,  and  that,  as  it  was  not  registered ,  evidence 
oouid  not  be  given  of  it.  If,  therefore,  it  was  necessary  in  this  case  to 
decide  the  same  question,  we  are  bound  to  follow  that  decision,  or  to  refer 
the  point  for  further  consideration  of  a  Full  Bench. 

In  that  case  the  decision  in  Mussumut  Buhuns  Koiour  v.  Lalla  Buhooree 
Lail  (2)  was  not  brought  to  the  notice  of  the  Full  Bench,  [299]  nor  did 
the  Court  consider  it.  Again  the  Privy  "Council  held  that  the  certificate 
did  no  more  than  ere  ite  statutory  evHencs  of  th^  transfer  in  place  of  transfer 
by  bill  of  sale.  If  that  case  was  now  considered  by  a  Full  Bench  the 
Court  would  probably  hold  that  neither  the  production  of  the  certificate 
nor  its  registration  was  necessary  when  proof  of  the  Court  sale  and 
delivery  of  possession  was  made  (sea  the  observation  of  Innes  and 
Muttusami  Ayyar,  JJ.,  in  Velliyammal  v.  Katha  (3).)  Se-3  also  Narasayya 
y.  Jungam  (4),  decided  by  the-  Chief  Jus'ice  and  Muttusami  Ay.y.ar,  J., 
in  which  it  is  stated  :  "  The  language  of  Act  VIII  of  1859,  which  might 
have  given  colour  to  the  contention  that  a  certificate  was  a  conveyance, 
was  construed  otherwise  by  the  Privy  Council." 

However  the  question  which  we  have  to  consider  is  whether  the 
plaintiff  is  obliged  to  rely  on  the  certificate.  It  has  bean  found  as  a  fact 
bv  the  Munsif  and  by  the  Subordinate  Judge  that  Sethu  Rau  purchased 
the  property  in  the  Court  sale  on  22ad.Ojtobei-  1863.  and  that  the  sale  was 
complete,  that,  on  the  same  day,  he  mortgaged  the  lands  to  defendant 
No.  3,  who  was,  after  the  date  of  his  mortgage,  .in  possession. 

Plaintiff's  title  as  transferee  of  Sethu  Rau's  title  (subject  to  the 
legal  question)  is  established  bySboth  Courts  from  the  documents  proved. 

Defendant  No.  3  got  possession  from  Sethu  Rau. 

The  question,  therefore,  is  whether  the  purchase  by  Sethu  Rau  was 
not  well  proved  without  reference  to  the  certificite.  On  principle  it  seems 
to  us  it  was.  There  was  a  sale  30-nplete  I  a-vl  possession  wa*  given.  The 
rule  of  presumption,  omnia  rite  acta,  applies  especially  after  such  lapse  of 
time,  and  long  possession  under  the  salo  by  the  mortgagee  from  the 

(1)  3M.  37.  (2)  14  M.I. A.  -196  (523). 

(3)  5  M.  61.  .    ,  (4)  7.  M.  418  (420). 
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purchaser,  and  recollecting   that    the  principal  documents    to  prove  the        1887 
confirmation  order  may  have  been  either  loss  or  destroyed  under  the  order     DEC.  16. 
for  destruction  of  records. 

On  authority  also,  we  think  it  was  not  necessary  for  the  plaintiff  to     APPEL- 
prove  either  the  certificate  or  registration  of  it.  In  Velliyammnl  v.  Katha  (1),       LATE 
above   referred    to,  the    Court,  in  giving  judgment,  remarks    as   follows      CIVIL, 
on  the  decision  in  14  Moore,  p.  453  :  "If  this  be  the  effect  of  the  grant  of 
the  certificate,  it  is  clear  such  certificate  is  not  necessary  to  pass  the  title.     *J  "•  29^ 
But  then  the  question  [300]  comes   whether  a  purchaser  at  a  Court  sale 
can  recover  in  a  suit  without  producing  the  certificate.     If  it  is  admitted, 
as  is  the  case  here,  that  the   Court   auction   did  take  place,  and  that  the 
property  was   sold   to  the  person   whom   plaintiffs  now  represent — that 
would  seem  to  be  a  sufficient  admission  that  the  title  passed  to  that 
person." 

In  that  case  the  sale  by  the  Court  was  proved  by  the  admission  of  the 
defendant.  Defendant  No.  2  here  denies  the  sale,  but  the  fact  is  proved 
against  him.  An  admission  by  a  party  dispenses  with  other  proof.  But 
it  is  a  form  of  proof  (see  Evidence  Act,  ss.  17  and  31).  When  no  admission 
is  made  of  a  relevant  fact  it  may  be  proved  aliunde.  In  Jagan 
Nath  v.  Baldeo  (2),  a  Full  Bench  held  that  it  was  not  incumbent  on  the 
purchaser  to  produce  a  certificate  of  the  sale  to  him,  and  it  was  competent 
to  him  to  prove  his  purchase  aliunde.  The  Court  observed  that  the 
confirmation  of  the  sale  to  the  purchaser  under  Act  VIII  of  1859  was 
prima  facie  evidence  of  his  title,  and  was  sufficient  co  pass  such  tide  to 
him,  of  which  a  certificate,  if  afterwards  obtained,  would  be  merely 
evidence  that  the  property  so  passed.  In  Doorga  Narain  Sen  v.  Baney 
Madhub  Mozoomdar  (3),  and  Tara  Prasad  Mytee  v.  Nund  Kishore  Giri  (4), 
the  fact  of  sale  was  admitted,  and  the  Court  held  that  the  production  of  the 
sale  certificate  was  not  necessary,  and  that  the  order  of  confirmation  passed 
the  title.  If  we  are  right  that  the  presumption  we  have  above  referred  to 
is  now  to  be  made  that  all  things  were  done  by  the  Court,  to  give  the 
purchaser  a  title,  such  as  confirmation  order,  then  this  case  stands  on  the 
same  footing  as  those  cases  decided  in  Allahabad  and  Calcutta.  We  are 
therefore  of  opinion  that  on  this  main  question  we  may  confirm  the 
Subordinate  Judge's  decision. 

We  dismiss  both  appeals. 


11  M.  301. 
[301]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  Mr.  Justice  Parker. 


VENKATASAMI  (Judgment-creditor),  Appellant  v.  NARAYANARATNAM 

(Judgment-creditor),  Respondent* 
[26th  August  &  1st  September,  1887.] 

Civil  Procedure  Code,  Sections  2'28,  239,  3*4,  360— Application   to  be   declared  insolvent 
made  to  Court  to  which  decree  was  transferred  for  execution. 

Where  a  decree  had  beef)  transferred  for  execution  from  the  Court  of  the 
District  Munsif  of  E,  to  that  of  the  District  Munsif  of  B,  and  an  application 
was  made  by  the  judgment-debtor  under  Section  344  of  the  Code  of  Civil  Procedure, 
to  be  declared  an  insolvent  and  entertained  by  the  latter  Court : 

*   Appeal  against  Order  No.  56  of  1887. 
(1)  5  M.  61.  (2)  5  A.  305.  (3)  7  C.  199  (207).  (4)  9  C.  842. 
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1887  Held,   that   the    District  Munsif  of  B   had   DO  jurisdiction   to  entertain  the 

SET.  1,  application. 

APPEL      nf  ^'APPEAL  against  an  order  of  E.  Subbanyadu,  District    Munsif  of 
Bezwada,  passed  under  Section  344  of  the  Code  of  Civil  Procedure,  declar- 
LATB       jng  one  Q.0na  Narayanarafcnam,  defendant  in  suit  99  of  1882,  on  the  file 
ClVIL.      of  the  District  Munsif  of  Ellore,  an  insolvent. 

11  M~301  ^'ie  aPP9a>l  was  PreforrQd   by    Simakurti  Venkatasarai,   an    opposing 

creditor,  on  the  ground  that  the  Court  hell  no  jurisdiction  to  entertain  the 
application. 

Parthasaradhi  Ayyanyar,  for  appellant. 
Venkata  Subba  Bau,  for  respondent. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the 
judgment  of  the  Court  (COLLINS,  C.  J.  and  PARKER,  J.). 

JUDGMENT. 

A  decree  was  oassed  against  the  respondent  in  the  Court  of  the 
District  Munsif  of  Ellore,  and  was  transferred  for  execution  to  the  Court  of 
the  District  Mucsif  of  Bezwada.  On  the  respondent  being  arrested,  he 
applied  to  the  District  Munsif  of  Bezvvada  to  be  declared  an  insolvent,  and 
has  been  so  declared. 

The  ground  taken  in  appeal  is  that  the  District  Munsif  of  Bezwada 
acted  without  jurisdiction  in  entertaining  the  insolvency  application. 

The  second  paragraph  of  Section  360  of  the  Code  of  Civil  Procedure 
provides  that  any  Court  invested  by  the  Local  Government  with  [302] 
the  powers  conferred  on  District  Courts  by  Sections  344-359  may  entertain 
any  application  under  Section  344  by  any  person  arrested  in  execution  of 
a  decree  01  such  Court.  In  the  present  case  the  decree  in  execution  of 
which  the  respondent  was  arrested  was  passed  by  the  Court  of  the  District 
Munsif  of  Ellore,  and  not  by  the  Court  of  the  District  Munsif  of  Bezwada. 

But  it  is  contended  that  an  application  to  be  declared  an  insolvent, 
when  made  on  an  arrest,  is  part  of  the  proceedings  in  execution,  and  that 
under  Section  228  of  the  Code  of  Civil  Procedure  the  Court  executing  a 
decree  has  the  same  powers  as  if  the  decree  had  been  passed  by  itself. 
We  cannot  accede  to  this  contention.  The  procedure  for  declaring  a 
judgment-debtor  an  insolvent  falls  under  a  different  chapter  of  the  Code, 
and  may  be  resorted  to  without  the  judgment-debtor  having  been  firsc 
arrested. 

The  powers  of  a  Court  executing  the  decree  of  another  Court  are 
limited,  and,  we  think,  the  proper  procedure  for  the  District  Munsif  of 
Bezwada  would  have  been  to  stay  proceedings  under  Section  239  for  a 
reasonable  time  in  order  to  enable  the  judgment-debtor  to  apply  to  the 
District  Court  to  be  declared  an  insolvent,  such  discharge  would  not 
under  Section  241  have  prevented  the  person  of  the  judgment-debtor 
being  retaken  in  execution,  if  his  application  to  be  declared  an  insolvent 
was  eventually  dismissed.  The  terms  of  Section  360  preclude  a  District 
Munsif  from  entertaining  insolvency  application  by  a  person  arrested  in 
execution  of  a  decree  of  any  other  Court  than  his  own. 

We  must  allow  the  appeal  and  set  aside  the  order  dealaring  respond- 
ent an  insolvent,  but  as  the  point  is  a  new  one  and  the  objection  was 
not  taken  in  the  Court  below,  we  will  make  no  order  as  to  costs. 
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11  M.  303.  1887 

[303]   APPELLATE  CIVIL.  DEOW. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Wilkinson.  APPEL- 
LATE 

BHASHYAM  AND  OTHERS  (Defendants),  Petitioners  v.  JAYARAM  CIVIL. 

(Plaintiff),  Respondent*      [19bh  December,  1887.] 

11  M,  oUJ. 

Civil   Procedure   Code,   Section  622 — Error  of   law— Material  irregularity — Personal 
decree  against  minors  for  debt  of  deceased  Hindu  father. 

la  a  suit  to  recover  a  debt  incurred  by  the  deceased  father  of  a  Hindu  family, 
the  District  Judge  gave  a  personal  decree  against  the  tons  of  the  debtor,  of 
whom  two  were  minors  : 

Held,  that  under  Section  6-22  of  the  Code  of  Civil  Procedure,  the  decree  against 
the  minors  should  be  reversed,  but  that  the  Court  had  no  power  to  revise  the 
decree  against  the  other  defendants. 

[F.,  17  C.P.L.R.  57  (59)  ;  R.,  17  M.  410  (418)  (F.B.).] 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to  set 
aside  the  decree  of  S.  T.  McCarthy,  District  Judge  of  Chingleput,  modify- 
ing the  decree  of  P.  Dorasami  Ayyar,  District  Munsif  of]  Chingleput,  in 
suit  73  of  1886. 

Plaintiff  by  his  next  friend  sued  to  recover  from  defandanfcs  Es.  408, 
principal  and  interest,  due  under  a  promissory  note  executed  on  15th 
February  1882  by  the  (deceased)  father  of  defendants  1,  2.  3  and  4  and  by 
Narasimhulu  Naidu,  the  (deceased)  undivided  brother  of  defendants  5  and 
6.  The  Munsif  decreed  that  plaintiff  should  recover  the  amount  claimed 
and  costs  from  the  self-acquired  property  of  Narasimhulu  Naidu,  deceased, 
"  if  he  has  any." 

On  appeal  the  District  Judge  decreed  that  defendants  1  to  4  and  their 
share  of  the  undivided  family  property  should  be  held  liable  for  the  amount 
sued  for. 

This  application  was  made  by  defendants  1  to  4,  defendants  3  and  4 
being  minors. 

Mr.  Ramasami  Baju,  for  petitioners. 

Parthasardi  Ayyangar  and  Srirangacharyar,  for  respondents. 

The  Court  (KERNAN  and  WILKINSON,  JJ.)  delivered  the  following 

JUDGMENT. 

» 

The  defendants  1  to  4  were  bound  by  their  father's  debt  to  be  recovered 
out  of  any  assets  of  their  father  or  out  of  [304]  ancestral  property  of 
the  lather  and  sons.  Under  the  circumstances  it  may  have  been 
illegal  for  the  Judge  to  make  a  personal  decree  against  any  of  the 
defendants  1  to  4.  But  the  word  "  illegal"  in  Section  622  has  been  held 
by  the  Privy  Council  not  to  mean  an  eiror  of  judgment — Amir  Hassan 
Khan  v.  Sheo  Baksh  Singh  (1).  The  Judge  had  jurisdiction  to  determine 
the  question  of  liability  of  the  defendants  to  pay  the  debt,  and  in  the 
exercise  of  his  judgment  he  may  have  decided  erroneously,  but  we  cannot 
interfere  as  to  this.  Then  did  he  act  with  material  irregularity  ? 
Irregularity  refers  to  procedure.  The  Judge  did  not  distinguish  between', 
the  adult  and  non-adult  defendants  1  to  4.  In  the  circumstances  procedure: 

'  Civil  Revision  Petition  No.  125  of  1887. 
.  (1)  11  C.  6. 
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did  not  warrant  a  personal  decree  against  an  infant.  As  regards  the  infants 
3  and  4  the  Judge  acted  with  material  irregularity  in  giving  a  personal 
decree  against  them. 

Therefore  so  far  as  it  did  give  such  personal  relief  against  the  infants, 
the  decree  is  set  aside. 


11  M.  301. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Muttusami  Ayyar. 


ARIYAPUTRI  (Defendant  No.  1),  Appellant  v.  ALAMELU  AND 
ANOTHER  (Plaintiff  and  Defendant  No.  2),  Respondents.* 
[18th  October,  1887  and  6th  January,  1888.] 

Hindu  law — Widow's  estate — Mortgage  by  two  co-widows — Sale  of  equity  of  redemption 
in  execution  of  decree  against  one  widow— Suit  to  redeem  by  other  widow —Decree  for 
redemption  of  moiety  on  payment  of  moiety  of  mortgage  amount. 

A  mortgage  of  ancestral  estate  having  been  made  by  A  and  B,  two  Hindu  co- 
widows,  the  equity  of  redemption  of  the  said  estate  was  sold  in  execution  of  a 
decree  for  money  against  B  oaly  and  purchased  by  the  mortgagee. 

Held,  tbafc  A  was  eotitled  to  redeem  only  a  raoiety  of  the  estate  during  the 
lifetime  of  B. 

[F.,  23  M.  504  (509}  =  10  M.L.J.  253;  Appl.,  31  B.  560  (505)  =  9  Bom  L.R.  1049;  R., 
33  C.  1079  (1087)  ;  22  M.  52-2  (524*  =  9  M.L.J.  101;  34  M.  7-2  (73)  =  7  Ind.  Gas. 
858  =  8  M.L.T.  233  ;  7  C.P.L.R.  153  (154)  ;  D.,  22  M.  209  (21l)  =  8  M.L.J.  309,] 

APPEAL  from  the  decree  of  J.  Hope,  District  Judga  of  South  Arcot, 
confirming  the  decree  of  C.  Suri  Ayyar,  District  Munsif  of  Cuddalore,  in 
suit  53  of  1886. 

[305]  The  facts: necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (COLLINS,  C.  J.  and  (MUTTUSAMI  AYYAR,  J.). 

Subramanya  Ayyar,  for  appellant. 

Eamachandra  Eau  Saheb,  for  respondents. 

JUDGMENT. 

The  land  in  suit  lately  belonged  to  one  Narrainsami  Padayachi,  since 
deceased,  and  the  respondents  are  his  childless  widows.  In  December  1871 
they  executed  a  mortgage  in  appellant's  favor  forEs.  500,  and  it  is  conced- 
ed that  that  mortgage  is  valid  as  against  them.  In  original  suit;  No.  589 
of  1873,  one  Senji  Chetti,  obtained  a  money  decree  against  respondent  No.  2 
and  her  mother-in-law  only;  and  in  execution  of  the  same,  he  attached 
and  brought  to  sale  the  equity  of  redemption.  Whilst  that  decree  was 
under  execution,  respondent  No.  1  objected  to  the  attachment  and  sale  on 
the  ground  that  her  husband  and  one  Malaya  Perumal  were  co-parceners, 
and  that  upon  the  death  of  the  former,  the  latter  became  entitled  to  the 
land  in  dispute  by  right  of  survivorship.  Her  objection  was,  however, 
overruled  and  the  equity  of  redemption  was  put  up  to  sale  ;  at  which  the 
appellant  became  purchaser.  Malaya  Perumal  instituted  a  suit  afterwards 
to  set  aside  the  sale  and  failed.  Thereupon  respondent  No.  1,  who  was 
not  a  party  to  the  decree  in  original  suit  No.  589  of  1873,  brought  the 
present  suit  to  redeem  the  mortgage  of  December,  1871.  The  appellant 

*  Second  Appeal  16  of  1887. 
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resisted  the  claim  and  relied  on  the  auction  sale  of  the  equity  of  redernp-        1888 
tion.     He  contended   further  that  respondent  No.  1  was  not  entitled  to      JAN.  6. 
maintain    the  suit,  as  she  disclaimed    all  interests   in  the  land  during  the 
execution  of  the  decree  in  original  suit  No.  589  of  1873.  APPEIi- 

It  has  been  found  in  this  case  that  the  debt  decreed  in  that  suit   was       LATE 
not  one  which  could  bind  either  respondent;  No.  1  or  Narrainsami's  estate.      OlVIL. 
The  Court  sale  of  the  equity  of  redemptionis  therefore  inoperative  as  against         ~ — 
her  and  her  interest  in  her  husband's  property.     Nor  is  she  estopped  from  '    °  • 

maintaining  this  suit  by  reason  of  her  having  disclaimed  all  interest  in  the 
execution  proceedings  in  original  suit  No.  589  of  1873.  Though  she  then 
acted  in  collusion  with  Malay  a  Perumal,  she  did  not  thereby  forfeit  the 
right  which  she  really  had  to  her  husband's  property.  The  appellant  was 
clearly  not  misled  by  her  statement,  for  he  purchased  the  equity  of 
redemption  in  spite  of  it.  The  plea  of  estoppel  must  be  overruled. 
Another  contention  in  appeal  is  that  the  respondent  No.  1  as  one  of 
Narrainsami's  two  widows  can  [306]  only  redeem  a  moiety  of  the  land  in 
question  and  that  the  appellant  is  entitled  to  remain  in  possession  of  the 
other  moiety  during  the  lifetime  of  the  other  widow,  respondent  No.  2  ;  this 
contention  appears  to  us  to  be  well  founded.  If  Nairainsami  leit  but  one 
widow,  and  she  sold  his  property  for  a  purpose  which  was  not  binding  on 
the  reversion,  the  sale,  although  invalid  as  against  the  reversioner,  would  be 
good  as,  against  her  to  the  extent  of  her  life  interest.  The  reason  is  that  she 
would  then  be  a  party  to  the  sale,  and,  though  she  could  noC  pre- 
judice the  reversion,  the  sale  would  certainly  bind  such  interest  as  she 
had.  We  see  no  sufficient  reason  to  hold  that  the  same  principle  is  not 
applicable  in  the  case  of  an  alienation  by  one  of  two  widows.  It  is  true 
that  when  there  are  more  widows  than  one,  they  take  together  as  a  class. 
It  is  also  true  that  partition  is  permitted  between  them  not  as  in  the  case, 
of  male-coparceners  for  the  puroose  of  converting  a  joint  estate  into  two 
or  more  separate  estates  to  be  held  in  severally,  but  for  the  limited  pur- 
pose of  securing  to  each  widow  a  distributive  enjoyment  of  the  benefit  of 
joint  propercy.  In  this  view  partition  between  them  certainly  creates  no 
separate  property  in  the  portions  placed  in  their  separate  possession  and 
no  disposing  cower  so  as  to  defeat  the  right  of  survivorship  vesting  in 
the  co-widow,  but  as  between  them,  each  widow  is  entitled  to  take  the 
income  of  the  portion  placed  in  her  possession  during  her  life,  and  it 
is  to  this  extent  the  purchase  must  be  upheld  ;  otherwise,  the  widow 
that  sells  may  induce  her  co-widow  to  recover  the  entire  property 
sold  and  give  her  back  her  share  so  as  to  defraud  the  purchaser. 
Neither  in  Jijoyiamba  Baiji  Suiba  v.  Kamakshi  Bayi  Saiba  (1)  nor  in 
Gajapathi  Nilamani  v.  Gajapathi  Radhamani  (2)  it  decided  that  the 
widow's  right  to  separate  possession  of  her  share  might  not  be  sold  in 
execution  of  a  decree  against  her  subject  to  the  co-widow's  right  of  sur- 
vivorship. As  observed  in  both  neither  widow  has  disposing  power  so  as 
to  create  separate  property,  but  this  is  nob  inconsistent  with  her  right  of 
separate  beneficial  enjoyment  during  her  life  being  bound  by  her  own  vol- 
untary act  or  by  a  court  sale  in  execution  of  a  decree  against  her.  We 
shall  therefore  modifv  the  decrees  of  the  lower  courts  and  decree  redemp- 
tion of  a  moiety  of  the  land  sued  for  on  payment  of  a  moiety  of  the  mort- 
gage debt  and  declare  the  plaintiff  entitled  to  redeem  [307]  the  other 
moiety  on  the  death  of  the  second  respondent  and  confirm  them  in  other 
respects.  Each  party  will  bear  his  costs  in  this  Court. 

(3)  3  M.H.C.R.  424.  (2)  1  M.  290. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Brandt  and  Mr.  Justice  Parker. 


KESAVA  AND  OTHERS  (Plaintiffs],  Appellants  v.  UNIKKANDA  AND 
ANOTHER  (Defendants),  Respondents*      [21st  November,  1887.] 

Malabar  Law — Maintenance  claimed  by  anandravans  :  living  in  tarwad   house   against 
karnavan,  who  had  left  tarwad  house  and  neglected  to  maintain  family. 

Where  a  suit  was  brought  by  an  anandravan  of  a  Malabar  tarwad  living  in  the 
family  house  for  maintenance  against  the  ktrnavan,  who  had  lefu  the  family 
house,  resided  elsewhere,  and  neglected  to  maintain  tha  plaintiffs  : 

Held  that  the  plaintiffs  were  entitled  to  maintain  the  suit — Kunhammatha  v. 
Kunlii  Kutti  Ali  (I.L.R.,  7  Mad-  235)  distinguished. 

[R.,  36  M.  203  (212)  =  14Ind.Cas.  383  =  22  M.L.J.  309  =  11  M.L.T.  112  =  (1912)  M.W.N^ 
109.] 

APPEAL  from  the  decree  of  F.  H.  Wilkinson,  District  Judge  of  South 
Malabar,  confirming  the  decree  of  S.  Subramanya  Ayyar,  District  Munsif 
of  Temelprom,  in  Suit  89  of  1885. 

The  facts  are  set  out  in  the  judgment  of  the  District  Courfc,  which 
was  as  follows  : — 

"  This  was  a  suit  by  certain  members  of  the  Naidalath  Puthen 
house,  a  tarwad  governed  by  Marumakatayam  law,  against  their 
karnavan  and  certain  others  for  a  separate  allotment  of  mainte- 
nance. • 

"  The  Munsif  held  that  the  suit  would  not  lie,  the  High  Court 
having  in  Kunhammatha  v.  Kunhi  Kutti  Ali  (l)  ruled  that  a  member 
of  a  Malabar  tarwad  living  in  the  tarwad  house  cannot  bring  a  suit 
against  the  karnavan  for  a  monthly  allowance  on  the  ground  that  the 
karnavan  does  not  make  sufficient  provision  for  his  or  her  mainte- 
nance. 

"The  plaintiffs  appeal  on  the  ground  that  the  issue  as  to  whether  the 
suit  was  maintainable  was  not  founded  OQ  the  pleadings  and  that  the 
case  is  different  from  that;  quoted  above. 

"In  the  above  case  the  Chief  Justice  remarked  :  '  I  can  find  [308] 
no  authority,  and  none  has  been  cited  at  the  bar,  to  show  that  members 
of  the  tarwad  residing  in  the  tarwad  house  are  entitled  either  separately 
or  collectively  to  obtain  a  decree  for  the  payment  monthly  of  allowance 
in  money  on  the  ground  that  the  karnavan  does  nob  make  sufficient  pro- 
visions for  their  maintenance.' 

"  The  mere  fact  that  the  plaintiffs  in  this  suit  claim  maintenance 
partly  in  paddy  and  partly  in  money  is  not  in  my  opinion  sufficient 
to  take  the  case  out  of  the  above  ruling,  and  so  long  as  that  is  the  law 
laid  down  by  the  High  Court,  the  Munsif  was  clearly  justified  in  raising 
an  issue  as  to  whether  the  suit  would  lie.  The  plaintiffs  are  admitted 
living  in  the  tarwad  house  and  are  in  possession  of  considerable  tarwad 
property,  but  they  appear  to  be  dissatisfied  because  the  karnavan  lives 
away  from  the  family  house,  and  because  they  are  of  opinion  that  he  has 
not  allowed  them  a  full  and  proper  share  of  certain  prizes  which  he  has 
recently  drawn  in  lotteries.  If  ao,  a  suit  for  removal  of  the  karnavan  on. 

*  Second  Appeal  923  of  1886. 
(1)  7  M.  233  (235). 
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the  ground    of  neglect   of    duty  might  lie,  but   a  suit    for  maintenance       1887 

assuredly  does  not.  Nov.  21. 
"  The  appeal  is  dismissed  with  costs."  ~ 

Sankaran  Nayar,  for  appellants.  APPEL- 
Bespondeots  did  not  appear.  LATE 

The  Court  (BRANDT  and  PARKER,  JJ.)  delivered  the  following  CIVIL. 

JUDGMENT.  11  M.~307. 

The  case,  upon  the  authority  of  which  the  Courts  below  have  thrown 
out  the  appellants  '  claim,  is  not  on  all  fours  with  the  present.  In 
Kunhammatha  v.  Kunhi  Kutti  Ali  (1),  the  right  of  anandravans  of  a 
Malabar  tarwad  to  receive  maintenance  i's  not  questioned  ;  but  there  the 
parties  were  living  in  the  tarwad  house  with  the  karnavan  and  were 
being  maintained,  but  they  wanted  a  special  allowance,  objecting  to  the 
scale  of  maintenance  with  which  they  were  provided.  Here  the  case  for 
the  appellants  is  that  up  to  October  1883  they  had  been  maintained 
by  the  karnavan  in  the  tarwad  house,  but  that  the  first  respondent 
then  went  away  from  that  house  to  live  elsewhere,  leaving  them  unpro- 
vided for. 

We  are  not  aware  of  any  decided  case  and  are  of  opinion  that  there 
is  no  principle  wibh  reference  to  which  it  should  be  held  that  the  appel- 
lants in  such  circumstances  are  nob  entitled  to  maintenance. 

[309]  We  set  aside  the  decrees  of  the  Courts  below  and  remand  the 
case  for  disposal  on  the  merits  by  the  Court  of  first  instance. 

The  respondents  did  not  appear,  aud  we  direct  the  costs  throughout 
be  provided  for  in  the  revised  decree. 


11  M.  309  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Mr.  Justice  Kernan,  Mr.  Justice  Muttusami  Ayyar, 
Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 


KAMARAJU  (Plaintiff),  Appellant  v.  THE  SECRETARY  OF  STATE 

FOR  INDIA  (Defendant),  Respondent* 
[15th  September,  1886,  22nd  November,  1887  and  17th  January,  1888,] 

Madras  Forest  Act,  1882.  Section  10 — Decision  as  to  title  to  land,  appeal  to  High  Court 
from  decision  of  District  Court  on  appeal --Boundary  Act,  1860,  Section  15 — Regula- 
tion V  of  180i — Representation  of  minor  by  manager  of  estate — Decision  of  Boundary 
Officer  res  judioata,  if  not  contested  by  suit  under  Section  25. 

An  appeal  lies  to  the  High  Court  from  a  decision  of  a  District  Court 
passed  under  Section  10  of  the  Madras  Forest  Act,  1882,  on  appeal  from  the  deci- 
sion of  a  Forest  Settlement  Officer. 

A  Survey  Officer  in  1875  held  an  enquiry  under  the  Boundary  Act,  1860,  and 
demarcated  certain  land  out  of  a  zammdari.  At  that,  time  the  zamindar  was  a 
minor  under  the  Court  of  Wards  and  be  was  represented  at  the  enquiry  by  the 
manager  of  his  estate  appointed  under  Section  8  of  Regulation  V  of  1804,  In  a 
suit  brought  by  the  zamindar  to  recover  tbe  land  it  was  contended  that  the 
decision  of  the  Survey  Officer  was  not  binding  on  the  zamindar  because  be  was 
not  properly  represented  by  his  guardian  at  the  enquiry  : 

Held,  that  the  decision  of  the  Survey  Officer  was  binding  on  the  zamindar,  and 
that  the  matter  in  dispute  was  res  judicata,  no  appeal  by  way  of  suit  as  provided 
by  the  Boundary  Act,  1860,  Section  25  having  been  brought. 

'  Second  Appeal  786  of  1885. 
(1)  7M.  233  (235). 
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1888         [Appl-,  12   M.  105    (106)  =  13   In<\.  Jur.  50;  R..  5   Ind.  CAS.    884  =  20    M.L.J.    283 
-,.„    17  (287)-7   M.L.T.  132;  7    M.L.J.   13    115);  D.,  29   B.  4SO   (509)  =  7    Bom.L.R. 

ri  ''  497  ;  2S  M.  257  (289)^15  M.L  J.   147.] 

FULL  APPEAL    from  the   decree   of   T.  Weir,    District  Judge   of  Madura, 

BENCH,     confirming  a  decision  of  F.  E    Robinson,  Forest  Settlement  Officer,  under 
..  ^~7nQ     the  Madras  Forest  Act,  1882. 

(F  B  )  On  the  15th  SePtember  1886  the  Division  Bench  (COLLINS,  C.J.,  and 

(  '   '''      KERNAN,  J)  referred  the  case  to  the  Full  Bench. 

The  order  of  reference  was  as  follows  :  — 

The  plaintiff,  the  zamindar  of  Bodinayakanur,  claimed  before  the 
Forest  Settlement  Officer  of  Madura  to  recover  from  Govern-  [310]  tnent 
a  tract  of  forest  land  called  Tambirankaval.  In  the  course  of  the  survey, 
in  1875,  the  Deputy  Superintendent  of  Survey,-  acting  under  Act.  XXVIII 
of  1860,  held  an  enquiry  and  demarcated  the  said  lands  out  of  the  zamin- 
dari.  The  zamindar  was  then  a  minor  under  the  Court  of  Wards,  and  no 
appeal  by  a  regular  suit  was  preferred  a*  provided  by  the  said  Act  to  set 
aside  the  decision. 

The  ground  of  the  zamindar's  claim  is  that  the  decision  in  question  is 
not  final,  and  that  he  is  not  barred  by  the  law  of  Limitation,  as  the 
Government,  holding  possession  through  the  Court  of  Wards,  were  cons- 
tructively his  trustees  (Section  10  Limitation  Act).  The  Forest  Officer 
and  the  District  Judge  (on  appeal)  held  that  possession  by  the  Court  of 
Wards  did  not  constitute  the  Government  as  trustees  —  Palkonda  Zamindar 
v.  The  Secretary  of  State  for  India  (1)  and  that  section  10,  Limitation  Act, 
did  not  therefore  apply  ;  that  the  decision  of  1875  was  final  and  binding  as 
no  steps  were  taken  to  set  it  aside  within  the  time  allowed  by  section  25  of 
that  Act,  and  that,  as  that  Act  provided  a  specific  remedy  and  fixed  a  time 
for  it,  no  other  remedy  was  open  and  the  general  rule  of  12  years' 
limitation  for  recovery  of  immoveable  property  was  inapplicable. 

The  appellant  (zamindar)  before  this  Court  contends  that  his  claim  is 
not  res  judicata  and  is  not  barred  by  time,  that  he  was  no  party  to,  nor 
was  properly  represented  in,  the  proceedings  before  the  Survey  Superin- 
tendent, and  that  the  remedy  provided  by  section  25  of  Act  XXVIII  of 
1860  is  not  the  only  one  open  to  him. 

The  questions  referred  for  the  consideration  of  the  Full  Bench 
are  :  — 

(1)  Is  there  an  appeal? 

(2)  Is  the  zamindar  bound  by  the   acts  of  the   Settlement  Officer 

under  Act  XXVIII  of  1860  ? 

(3)  Is  the  claim  barred  by  limitation  ? 

(4)  Is  plaintiff  entitled  to  succeed  under  the  present  appeal? 
Subramanya  Ayyar,  for  appellant. 

The  Government  Pleader  (Mr.  Powell),  for  respondent. 
The    Full   Bench    (KERNAN,    MUTTUSAMI    A.YYAR,    PARKER,    and 
WILKINSON,  JJ.)  delivered  the  following 

JUDGMENT. 

[311]  The  plaintiff,  the  zamindar  of  Bodinayakanur,  claimad  before 
the  Forest  Settlement  Officer  of  Madura  a  tract  of  forest  called  Tambiran- 
kaval, which  tract  of  land  the  Government  propDsed  to  constitute  a 
reserved  forest,  and  had  included  in  a  notification  published  under  section 
4  of  the  Madras  Forest  Act  V  of  1882.  The  Forest  Settlement  Officer 

(1)  5  M.  91. 
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rejected  the  claim  under  Section  10,  and,  on  appeal  to  the  District  Court        1888 
under  the  same  Section  (10),  the  District  Judge  has  confirmed  the  decision     JAN.  17. 
appealed  against.     Against  the  decision   of  the  District  Court  a  second 
appeal  has  been  preferred,  and  the  first  point  referred  to  the  Full  Court  by       FULL 
the  Division  Bench  is  whether  an  appeal  will  lie.  BENCH. 

Chapter  II  of  the  Madras  Forest  Act  deals  with  the  manner  in  which         ^T~^na 
land  at  the  disposal  of  Government  may  be  consf.it-.uted   a  reserved  forest.  ' 

A  clear  distinction  is  drawn  in  the  Act  between  lauds  which  are  at  the 
disposal  of  Government  and  those  which  ara  not, — Chapter  III  dealing 
with  the  protection  of  land  at  the  disposal  of  Government  which  it  is  not 
proposed  to  include  in  a  reserved  forest,  and  Chapter  IV  with  the  control 
over  forest  and  lands  not  at  disposal  of  Government,  or  in  which  Govern- 
ment has  a  limited  interest.  In  order  th  it  land  may  be  constituted  a 
reserved  forest,  it  is  necessary  that  it  should  first  be  at  the  disposal  of 
Government,  and  Chapter  II  prescribes  the  mode  in  which  claims  may  be 
settled  or  rights  acquired  by  Government  before  the  final  notification 
under  Section  16  declaring  the  limits  of  the  reserved  forest  is  issued. 

The  first  step  to  include  any  land  in  a  reserved  forest  consists  in 
the  issue  of  a  notification  under  Section  4  in  which  the  lands  to  be  so 
included  are  specified,  and  an  officer  (called  the  Forest  Settlement  Officer) 
is  appointed  "  to  enquire  into  and  determine  the  existence,  nature,  and 
extent  of  any  rights  claimed  or  alleged  to  exist,  and  to  deal  with  the  same 
as  provided  in  this  Chapter.  "  Section  8  provides  that  the  Forest  Settle- 
ment Officer  shall,  in  the  conduct  of  all  such  enquiries,  record  the 
evidence  in  the  manner  prescribed  by  the  Code  of  Civil  Procedure  in 
appealable  cases,  and  Section  5  bars  the  ordinary  right  of  suit  in  the 
Civil  Courts  until  the  final  notification  under  Section  16  has  been  pub- 
lished, which  publication  cannot  take  place  (1)  until  the  Forest  Settlement 
Officer  has  disposed  of  all  claims  which  have  been  made,  and  (2)  until 
the  pet'iod  for  appealing  has  lapsed  and  all  appeals  have  been  disposed 
cf  by  the  appellate  authority,  and  (3)  until  lands  for  which  claims 
[312]  have  beau  allowed  have  been  acquired  under  the  Land  Acquisition 
Act,  1870. 

Ic  is  evident  from  this  that  the  Forest  Settlement  Officer  is  constituted 
a  Court  with  special  jurisdiction,  from  which  Court  a  regular  appeal  lies  to 
the  District  Court,  which  is  a  Court  of  regular  jurisdiction,  from  the 
decrees  of  which  (passed  in  appeal)  a  second  appeal  ordinarily  lies  to  the 
High  Court  under  the  provisions  of  Section  584  of  the  Code  of  Civil 
Procedure. 

The  decision  of  the  District  Court  passed  on  appeal  from  the  decisions 
of  the  Forest  Settlement  Officer  is  clearly  a  decree  within  the  meaning  of 
the  Civil  Procedure  Code,  and  the  second  appeal  is  not  taken  away  by 
express  enactment.  It  remains  to  consider  whether  the  second  appeal  has 
been  taken  away  by  necessary  implication  on  the  part  of  the  Legislature. 
The  presumption  is  against  the  taking  away  of  a  substantive  right  of  a 
very  valuable  nature  by  mere  implication,  and  it  may  be  fairly  contended 
that  had  the  Legislature  so  intended,  it  would  have  expressly  said  so. 

In  this  view  of  the  case  it  is  pertinent  to  consider  whether  the  right 
of  ultimate  appeal  to  the  High  Court  is  barred  with  resoect  to  claims 
which  may  come  up  for  investigation  under  this  Act  other  thau  those 
which  are  dealt  with  under  Section  10. 

Section  11  deals  with  the  investigation  by  the  Forest  Settlement 
Officer  into  claims  to  rights  defined  in  clauses  (a) — (d)  of  Section  10  ;  and 
Section  14  provides  for  an  appeal  from  his  decision  either  by  the  claimant 

217 
M  IV— 28 


11  Mad.  313  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1888       or  by  the  Forest  Officer  (as  representing  Government)  to  a  "Forest  Court" 

JAN.  17.     or  to  a  Revenue  Officer  specially  appointed  under  that  section  to  hear 

appeals  from  such  orders.     The  constitution  and  procedure  of  this  "  Forest 

FULL       Court "  is  defined  by  Sections  37 — 40,  and  the  last  clause  of  Section  14 

BENCH,     prescribes  that  the  Revenue  Officer  hearing  sucb   appeals  in  the  absence 

~~        of  a  Forest  Court  shall  be  guided  by  the  provisions  of  Sections  39  and  40 

'    in   the  same  way  as  a  Forest  Court  would  be  so  guided.     These  two  seo- 

(F.B.).       tions  enable  a  Forest  Court  to  state  a  case  for  the  opinion  of  the   High 

Court  on  the  arising — at  the   hearing — of  any  question  of  law,  or  usage 

having  the  force  of  law,  or  of  the  construction  of  a  document  affecting 

the  merits  of  the  case,  and  this  reference  may  be  made  by  the  Court  of  its 

own  motion,  or  on  the  application  of  any  of  the  parties.     Ic  is  further  pro- 

f       vided  that  the  order  of  the  High   Court  shall  be   binding  on  the  Forest 

Court. 

It  is  thus  seen  that  claims  to  rights  described  in  clauses  (a) — [313] 
(d}  of  Section  10  are  not  made  appealable  to  the  regular  Courts,  —but  to  a 
specially  constituted  tribunal,  from  which  a  second  appeal  would  not  lie 
to  the  High  Court  under  the  ordinary  law, — but  that,  in  making  these 
decisions  so  appealable  the  Legislature  has  been  careful  to  provide  a  mode 
for  the  ultimate  determination  by  the  High  Court  of  the  very  question  on 
which  a  second  appeal  would  lie  had  the  decision  been  that  of  an  Appel- 
late Court  of  regular  jurisdiction.  It  is  hardly  probable  that  the  Legislature 
would  have  provided  for  the  ultimate  determination  by  the  High  Court  of 
a  class  of  accessory  rights  over  land  while  intending  at  the  same  time  to 
bar  the  jurisdiction  of  the  High  Court  in  the  determination  of  the  title  to 
the  land  itself. 

Further  the  Act  provides  for  the  acquisition  by  Government  of  the 
land  itself  in  cases  in  which  claims  have  been  allowed,  and  no  agreement 
has  been  come  to  with  the  claimant  for  the  surrender  of  his  rights.  For 
this  purpose  (Section  10)  the  Forest  Settlement  Officer  is  invested  with 
the  powers  of  a  Collector  under  Act  X  of  1870  and  the  procedure  of 
Act  X  of  1870  is  made  applicable  for  the  acquisition  of  such  lands. 
This  involves  a  possible  regular  appeal  to  the  High  Court,  if  the  decision 
appealed  against  is  that  of  the  District  Judge  (Section  35,  Act  X  of  1870) 
and  perhaps  a  second  appeal  if  the  decision  be  that  of  an  inferior  Court — 
Atri  Bai  v.  Arnopoorna  Bai  (1).  Though  under  Section  16  of  the  Land 
Acquisition  Act  the  land  may  vest  immediately  in  the  Government  so  that 
the  notification  under  Section  16  of  the  Forest  Act  can  issue,  the  jurisdic- 
tion of  the  High  Court  for  the  determination  of  title  is  not  ouste  1 ;  and 
similarly  it  may  be  pointed  out  that  though,  uuder  Section  16  (b)  of  the  For- 
est Act  the  notification  may  issue  when  the  appeals  have  been  disposed  of  by 
the  appellate  authority  (the  District  Court  and  Forest  Court  are  here  referred 
to),  it  is  only  rights  in  respect  of  which  no  claims  have  been  preferred  under 
Section  6  that  are  extinguished  under  Section  17,  thus  leaving  it  open  to 
any  person  whose  claim  has  been  disallowed  on  appeal  by  the  District 
Court  to  prosecute  any  other  remedy  which  may  be  open  to  him  under  the 
general  law.  The  effect  of  Section  5  is  to  substitute  for  a  limited  time  a 
special  tribunal  of  first  instance  (with  an  appeal  therefrom)  in  the  place  of  the 
ordinary  Courts  of  first  instance  and  regular  appeal,  but  on  the  issue  of  the 
[314]  notification  under  Section  16  all  rights  which  are  not  res  judicata 
or  extinguished  under  Section  17  will  revive,  and  may  be  prosecuted  as 
before  by  any  remedy  still  available  under  the  ordinary  law.  The  intention 

(I)  9  0.  838. 
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of  the  Act  appears  to  be  to  compel  all  persons  having  claims  to  bring  them        1888 
forward  for  settlement  under  pain  of  losing  them    by  extinction  under     JAN.  17, 
Section    17.     When  once   brought  forward  it  is  open  to  Government  to        " 
acquire  them,  or  to  exclude  the  area  over  which  they  are  claimed  from  the 
limits  of  the  proposed  "reserved  forest."  BENCH. 

On  the  first  question  referred  to  us,  we  would   therefore  reply  to  the     ±i~w~9n 
Division  Bench  that  a  second  appeal  does  lie   to   the  High   Court  from  a       /p  R  > 
decision  of  the  District  Court  under  Section  10  of  the  Forest  Act. 

The  next  question  referred  to  us  for  consideration  is  whether  the 
decision  of  February  1875,  under  the  Boundary  Act  XXVIII  of  1860,  is 
binding  on  the  zemindar.  The  ground  on  which  it  is  urged  for  the 
appellant  that  it  is  not  binding,  is  that  the  zemindar  was  no  party  to, 
nor  was  he  properly  represented  in,  the  proceedings  before  the  Survey  , 
Superintendent.  It  may  be  observed  that  this  is  an  entirely  new  plea  raised 
for  the  first  time  in  second  appeal,  the  sole  contention  in  the  Courts  below 
having  been  that  the  Government  had  been  constructive  trustees  for  the 
zemindar  and  hence  that  no  length  of  time  could  bar  the  zemindar's  claim 
under  Section  10  of  the  Limitation  Act.  The  decision  of  the  Privy  Council 
in  the  Palkonda  case  (1)  is  decisive  on  this  point,  and  it  is  not  again 
urged  on  second  appeal. 

At  the  time  of  the  enquiry  under  the  Boundary  Act  the  zemindar  was 
a  minor  under  the  Court  of  Wards  under  the  provisions  of  Regulation  V  of 
1804,  and  be  was  represented  at  the  enquiry  by  the  manager  of  his  estate 
appointed  under  Section  8  of  that  Eegulation.  It  is  contended  that  the 
Collector  could  not  properly  represent  both  the  Government  and  the  zemin- 
dar in  legal  proceedings  ia  which  the  interests  of  Government  and  the  zemin- 
dar were  opposed  and  that,  under  Section  of  the  Eegulation,  the  minor 
should  have  been  represented  by  his  guardian  appointed  under  Section  19. 
A  clear  distinction  is  drawn  in  the  Eegulation  between  the  duties 
of  manager  and  those  of  the  guardian  ;  the  manager  being  entrusted 
with  the  care  of  the  estate,  and  the  guardian  with  [315]  the  person 
of  the  minor.  The  guardian  has  nothing  to  do  with  the  income  of  the 
estate,  except  that  portion  of  it  which  is  set  aside  for  the  maintenance 
and  education  of  the  ward.  It  would  appear  therefore  that  the  manager 
entrusted  with  the  preservation  and  with  the  custody  of  the  records  of 
the  estates  would  ba  a  more  appropriate  persoa  to  represent  the  estate 
at  an  enquiry  under  the  Boundary  Act  than  the  guardian  who  was 
only  entrusted  with  the  personal  care  and  education  of  the  ward. 

The  objection  is  purely  a  formal  and  technical  one,  for  it  is  not 
contended  that  the  omission  of  the  guardian  to  attend  at  the  enquiry 
caused  substantial  injury  to  the  ward. 

Section  23  provides  that  disqualified  persons,  being  in  the  custody 
of  guardians,  shall  not  be  liable  to  be  sued  on  any  actions  otherwise  than 
as  under  the  protection  and  in  the  joint  name  of  their  guardians. 
Strictly  speaking,  therefore,  a  claim  put  forward  on  behalf  of  the  minor 
under  Section  3,  Act  XXVIII  of  1860,  was  not  a  suit  on  an  action 
against  the  minor  within  the  meaning  of  Section  23,  Eegulation  V  of 
1804. 

In  support  of  the  contention  we  were  referred  by  the  learned  pleader 
for  the  appellant  to  the  following  cases.  Oolagappa  Chetty  v.  Arbuthnot  (2), 
Doorga  Persad  v.  Kesho  Persad  Singh  (3),  Ganga  Prosad  Chowdhry  v. 
Umbica  Churn  Coondoo  (4). 

(1)3M.   525.  (2)  1  I.A.  268.  (3)  9  I. A.  27.  (4)140.754. 
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1888  No.  1  was  a  suit  brought  by  the  plaintiff  to  recover  a  sum  of  money 

JAN.  17.  alleged  to  be  due  to  him  from  the  minor's  estate,  under  a  razinama  execut- 
ed to  him  by  the  minor's  predecessor  in  the  zemindari.  It  was  therefore 
FULL  a  suit  to  which  Section  23  of  the  Regulation  clearly  applied,  and,  accord- 
BENCH.  ingly,  we  find  that  the  minor  was  represented  by^  (I)  the  Collector  and 
~~  Agent  of  the  Court  of  Wards  on  behalf  of  the  minor  ;  (2)  the  manager  of 
'  the  estate.;  (3)  the  guardian  of  the  minor  ;  and  (4)  the  mother  and  natural 
'  '*'  guardian  of  the  minor.  The  minor  was  then  included  as  under  the  pro- 
tection and  in  the  joint  name  of  his  guardian,  but  the  estate  was  represent- 
ed also  by  the  Agent  of  the  Court  of  Wards  aud  the  manager  appointed 
by  him. 

No.  2  was  a  case  arising  under  Act  XV  of  1858  relating  to  minors 
'  in  Bengal.  It  does  not  apply  to  this  Presidency,  and  the  case  related  to 
the  power  of  a  manager  of  the  estate  of  an  infant  nob  under  the  protection 
of  the  Court  of  Wards,  but  subject  to  the  [316]  jurisdiction  of  the  Civil 
Court.  It  was  held  with  respect  to  such  manager  that  he  was  not  the 
guardian  of  the  infant  for  the  purpose  of  binding  him  by  a  bond  or  defend- 
ing suits  against  him  in  respect  of  money  advanced  with  reference  to  the 
estate  unless  he  had  obtained  a  certificate  of  administration  under 
Section  3,  Act  XV  of  1858.  This  case  has  therefore  no  bearing  upon  the 
present. 

No.  3  is  a  case  in  which  a  suit  was  brought  against  a  minor  widow 
in  which  the  plaintiff  did  nob  procure  the  appointment  of  anv  guardian 
ad  litem,  nor  did  any  one  obtain  the  permission  of  the  Court  to  defend 
the  suit  on  behalf  of  the  minor.  It  was  held  that  the  minor  was  no  party 
to  the  suit.  Here,  of  course,  the  minor  was  nob  represented  at  all. 

It  apoears  to  us,  therefore,  chit  thn  I  iw  does  nor.  render  if,  obligatory, 
that  the  minor  should  ba  represented  by  his  guardian  at  the  enquiry 
under  the  Boundary  Act.  and  the  Regulation  vasts  the  management  of  the 
estate  in  the  Collector  as  Agent  of  the  Court  of  Wards  and  the  manager 
appointed  by  him  under  Section  8.  These  were  represented  at  the  enquiry 
and  though  the  zemindar,  when  he  came  of  age  and  took  charge  of  the 
estate  gave  notice  of  a  civil  suh  to  upset  the  decision  of  the  Survey 
Superintendent,  no  proceedings  have  been  taken,  and  no  further  claim  was 
made  until  the  shola  was  notified  as  a  Forest  reserve.  We  are  of  opinion 
therefore  that  the  matter  in  dispute  is  now  res  judicata,  and  that  the 
zemindar  is  bound  by  the  proceedings  under  the  Boundary  Act  in  1875. 

It  is  conceded  that  the  question  of  limitation  does  not  arise. 

The  result  will  be  that  the  second  appeal  must  fail  and  should  be 
dismissed  with  costs. 


11  M.  317. 

[317]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  &nd  Mr.  Justice  Muttusami    Ayyar. 


ANANTHARAMAN  (Plaintiff),  Appellant  v.  RAM  AS  AMI   (Defendant}, 
Respondent*      [24th  January,  1888.] 

Civil  Procedure  Code,  Section  42<i — Collector  as  guardian  of  ward  not  entitled  to  notice 
in  suit  to  recover  money  from  estate  of  loard, 

In  a  suit  to  recover  money  due  on  a  promissory  note  executed  by  a   deceased 
zemindar,  out  of  the  estate  of    the   deceased    and  of  his  son,  the  defendant,   a 

•  Appeal  No.  1  of  1888. 
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minor  under   the   Court  of    Wards,   the   Collector,   being   appointed  guardian         1888 
ad  Utem  of  the  defendant,  pleaded  that  under  Section  424  of  the  Code  of  Civil      j,N   04 
Procedure  be  was  entitled  to  notice  before  suit,  and  the  suit  was  dismissed  on  the 
ground  of  want  of  notice  :  . 

Held,  on  appeal,  that  Section  424  was  not  applicable  to  the  case. 

[F.,  13 B.  343  (347)  ;  R.,  12  M.  250  (252).]  LATE 

CIVIL. 

APPEAL  from  the  decree  of  C.  Venkobacharyar,  Subordinate  Judge  of 
Madura  (West),  in  suit  No.  39  of  1887.  !1  M-  317- 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (KERNAN  and  MUTTUSAMI  AYYAR,  JJ.). 

Subramanya  Ayyar,  for  appellants. 

The  Government  Pleader  (Mr.  Powell),  for  respondent. 

JUDGMENT. 

This  is  an  appeal  from  a  decree  of  the  Subordinate  Judge  of  Madura 
(West).  The  appellant  was  plaintiff  in  suit  No.  39  of  1887  before  that 
Court  and  alleged  that  the  zemindar  of  Saptur,  deceased,  the  father  of  the 
infant  defendant,  the  new  zemindar,  executed  a  pro-note  for  Es.  10,000, 
payable  to  the  father,  now  deceased,  of  the  appellant,  and  prayed  for  pay- 
ment of  the  amount  of  the  note  out  of  the  estate  of  the  late  zemindar  and 
from  the  estate  of  the  present  zamindar,  his  son. 

The  infant  defendant  was  at  the  time  of  the  suit  a  ward  of  the  Court 
of  Wards,  which  was  in  possession  of  the  zemindari.  The  Collector  of 
Madura,  was,  in  his  official  capacity  of  Collector,  also  guardian  of  the 
infant  defendant,  and  he  filed  a  written  statement,  alleging  amongst  other 
defences,  that  no  notice  of  action  had  been  served  on  him  as  prescribed  in 
Chapter  XXVII,  Section  424  of  the  Civil  Procedure  Code,  issues  were 
framed,  including  an  issue  whether  such  notice  was  served  and  whether 
such  notice  was  necessary. 

[318]  At  the  hearing  the  Subordinate  Judge  ruled  that  such  notice 
was  necessary  and,  as  he  found  it  was  not  served,  he  declined  to  go  into  the 
other  issues  and  dismissed  the  suit  with  costs. 

The  appeal  is  on  the  ground  that  Section  424  was  not  applicable  to 
the  suit. 

The  Section  424  provides  that  no  action  shall  be  brought  against  a 
public  officer  in  respect  of  an  act  purporting  to  be  done  by  him  in  his  offi- 
cial capacity  until  the  expiration  of  two  months  next  after  notice  in  writ- 
ing containing  the  particulars  thereby  prescribed. 

Now  the  suit  was  not  one  instituted  against  tHe  Collector  in  his 
official  capacity,  or  at  all.  The  Collector,  in  his  official  capacity,  was  the 
guardian  of  the  defendant,  the  infant,  and  as  such,  he  was  named  as  the 
guardian  of  the  infant  defendant. 

But  no  cause  of  action  against  him  was  stated  in  the  plaint  and  no 
relief  was  prayed  for  against  him ;  nor  could  any  personal  decree  for 
payment  of  the  amount  of  the  note  sued  for  be  made  against  him.  Neither 
is  the  suit  brought  on  the  ground  that  the  public  officer  did  any  act 
purporting  to  be  done  in  his  official  capacity.  The  fact  that  he  did  not 
pay  the  amount  is  not  an  act  of  omission,  on  which  the  suit  is  brought. 
It  is  an  action  brought  on  a  contract  in  order  to  enforce  payment  from 
the  assets  of  the  deceased  zemindar  and  from  the  ancestral  property  of 
the  present  zemindar  by  reason  of  his  obligation  to  pay  thereout  the  debt 
of  his  deceased  father.  The  Collector  merely  defends  as  guardian  on 
behalf  of  the  infant. 
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1888  The  case  of  Narsingrav  Ramchandra  v.  Luxumanrav  (1)  referred  to  by 

JAN.  24.     the    Subordinate  Judge  was   not  under   Chapter    XXVII  of    the    Civil 

Procedure  Code,  Section  424.     It  was  there  only  decided  that  a  Collector, 

APPEL-     acting   as   guardian  for   an  infant   defendant,  was   acting  in    his  public 

LATE       capacity,  and  therefore  was  not  subject  to  the   jurisdiction  of  the  Subor- 

ClVlL.      dinate  Judge  under  the  Bombay    Civil  Court's  Act.     In  The   Collector  of 

Bijnor,  Manager  of  the  Estate   of  Chaudhri  Ranjit  Singh  v.  Munuvar  (2) 

11  M.  317.    ajso  referred  to  by  Subordinate  Judge,  the  Collector,  as  guardian,  illegally 

seized  some  property.     This   is  one   of  the  cases  to   which  Section  424 

applies  and  accordingly  it  was  held  that  notice  should  have  been  given. 

In  Shahebzadee  Shahunshjih  Begum  v.  Fergusson  (3)  referred  to 
[319]  by  the  Subordinate  Judge,  but  to  which  be  gave  no  weight  without 
assigning  any  reason,  Mr.  Justice  Cunningham  decided  that  the  intention 
of  Chapter  XXVII  was  to  give  to  Government  representation  by  the 
Secretary  of  State  and  to  give  public  officers  in  the  discharge  of  their 
public  duties  the  same  protection  as  English  statutes  confer  on  many 
public  officers,  viz.,  that  when  it  is  alleged  that  they  have  committed  an 
illegality  in  the  discharge  of  their  duties  they  shall  have  time  and 
opportunity  of  making  amends  before  the  matter  is  brought  into  court. 
Probably  this  may  have  been  the  intention  of  the  Legislature  in  framing 
Chapter  XXVII,  Section  424.  But  independent  of  this  intention  the 
language  of  the  Section  424  is  clear  and  requires  no  notice  unless  the  suit 
is  brought  against  the  public  officer  in  respect  of  an  act  done  by  him 
purporting  to  be  in  discharge  of  his  duty,  and  it  is  equally  clear  this  suit 
is  not  one  of  that  class. 

It  is  to  be  regretted  that  the  Subordinate  Judge,  by  making  a  hasty 
and  ill-considered  decision,  put  the  parties  to  the  expense  and  delay  of 
this  appeal.  We  set  aside  the  decree,  of  the  Subordinate  Judge,  and 
remand  the  case  for  trial -on  hearing  the  evidence  and  merits  which  the 
discretion  of  the  Subordinate  Judge  excluded.  We  also  order  that  the 
Collector,  as  guardian  of  the  minor  respondent,  do  pay  to  the  appellants 
their  costs  of  this  appeal  out  of  the  estate  of  the  said  minor  respondent 
and  that  the  costs  of  hearing  already  had  do  abide  and  follow  the  result. 


11  M.  319. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker. 


EAJA  (Defendant],  Appellant  v.  STRINIVASA  (Plaintiff), 

Respondent*      [17th  and  21st  February,  1888.] 
Civil  Procedure  Code,  Sections  311,  588  (8). 

An  application  under  Section  311  of  the  Code  of  Civil  Procedure  to  set  aside  a 
sale  in  execution  of  a  decree  having  been  dismissed  for  default,  the  petitioner 
applied  to  [320]  the  Court  to  restore  the  application  to  the  file.  The  Court 
having  rejected  this  application,  petitioner  appealed  against  this  order  : 

Held,  that  no  appeal  lay. 

Ningappa  v.  Gangawa,  II.L.B.  10  Bom.  433)  followed. 

£F.,  29  A.  596  (599)  =  A.W.N.  (1907)  186;  27  0.  414(415);  310.207(209)100-0. 
353  ;  R.,  27  M.  504  (508)  ;  3  C.L.J.  276;  13  C.L.J.  153  (155)  =  14  C.W.N.  573  = 
5  Ind.  Gas.  493  ;  D.,  U.B.R.  (1397-1901),  254  (255).] 

*  Appeal  against  Order  169  of  1877. 
(1)  1  B.  318.  (2)  3  A.  20.  (3)  7  C.  499. 
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APPEAL  against  the  order  of  T.  Kanagasabai  Mudaliar,   Subordinate  1888 

Judge  of  Tanjore,  rejecting  a  petition  to  set  aside  the  dismissal  of  an  FEB.  21. 

application  in  Suit  No.  9  of  1886.  ~ 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the  APPEL- 

judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.).  LATE 

Pattabhi  Bamayyar,  for  appellant.  CIVIL. 

Ramasami  Ayyangar,  for  respondent. 

11  H.  319. 
JUDGMENT. 

The  appellant  on  21st  May  1887  petitioned  the  Subordinate  Court 
of  Tanjore  under  Section  311  of  the  "Code  of  Civil  Procedure  to  set 
asfde  a  sale  on  the  ground  of  irregularity.  On  the  petition  being  called 
on  1st  August,  the  petitioner  was  not  present,  and  the  petition  was  dis- 
missed for  default. 

The  same  day  (1st  August)  appellant  presented  a  petition,  explain- 
ing that  he  had  been  called  out  of  Courb  at  the  moment  the  petition 
was  called  and  praying  that  the  petition  be  restored  to  the  file  for  enquiry. 
The  petition  purported  to  be  put  in  under  Section  99  of  the  Code  of  Civil 
Procedure  (evidently  a  clerical  error  for  Section  103).  The  Subor- 
dinate Judge  rejected  the  petition  on  2nd  August,  and  it  is  against  that 
order  that  this  appeal  is  preferred.  A  preliminary  objection  is  taken  that 
an  appeal  does  not  lie. 

The  appellant's  pleader  contends  that  by  Section  647  the  procedure 
of  the  Civil  Procedure  Code  is  made  applicable  to  all  proceedings  other  than 
suits  and  appeals  ;  hence  that  Sections, 102  and  103  are  applicable  and  an 
appeal  lies  under  Section  588,  clause  (8)  from  an  order  rejecting  an  applica- 
tion to  set  aside  the  dismissal  of  this  petition. 

Eor  the  respondent  it  is  argued  that  an  appeal  is  a  substantial  right 
and  not  a  mere  matter  of  procedure  ;  that  Section  588,  clause  (8)  gives  an 
appeal  only  against  an  order  rejecting  an  application  to  set  aside  the 
dismissal  of  a  suit,  and  we  were  referred  to  Hurreenath  Koondoo  v.  Modhoo 
Soodun  Saha  (I)  and  Sultan  Ackeni  Sahib  v.  Shaik  Bava  MaUmiyar  (2). 
The  principle  on  which  the  first  case  was  decided  would  appear  to 
be  in  point,  though  the  question  then  arose  under  the  now-repealed 
Act  XXIII  of  1861,  Section  38.  In  the  second  case  the  question  was 
whether  the  High  Court  was  competent  to  entertain  an  aopeal  from  an  order 
[321]  made  by  a  District  Court  under  Section  5,  Act  XX  of  1863.  The 
High  Court  held  that,  although  the  Religious  Endowment  Act  made  no 
provision  for  an  appeal,  the  general  law  contained  in  the  Civil  Procedure 
Code  was  by  Section  617  extended  to  all  proceedings  other  than  suits  and 
appeals,  and  that  the  order  passed  by  tbe  Judge  in  the  proceedings  before 
the  Court  was  analogous,  to  a  decree  in  a  suit,  and  hence  that  an  appeal 
would  lie  from  such  an  order  in  the  same  manner  as  an  appeal  would 
Uinder  Section  540  of  the  Code  Civil  Procedure)  lie  from  a  decree  in  a  suit. 
In  Minakshi  v.  Subramanya  (3)  the  Privy  Council  observed  that  they 
"  could  not  assume  that  there  is  a  right  of  appeal  in  every  matter  which 
comes  under  the  consideration  of  a  Judge  ;  such  right  must  be  given  by 
statute,  or  by  some  authority  equivalent  to  a  statute."  There  Lordships 
then  proceeded  to  discuss  the  order  of  the  District  Judge  and  held  that 
it  was  impossible  to  bring  the  order  within  the  definition  of  a  decree  as 
contained  in  the  Procedure  Code,  and  on  these  grounds  reversed  the 
decision  of  the  High  Court. 

(1)  19  W.  R.  122.  (2)  4  M.  295.  (3)  11.  M.  26  (31). 
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1888  We  have  found,  however,  in  the  decision  of  the  Bombay  High   Court 

PEB..21.     a  case  in  which  the  point  was  exactly  the  same  as  the  present,   Ningappa 
v.  Gangawa  (1).     In  that  case  also  a  petition  under  Section  ,'Jll  had  been 
APPEL-     dismissed  for  default  and  an  application   for    restoration  refused  under 
LATE       Section  103  ;  and  it  was  held  by  the  Bombay  Court,  following  the  principle 
ClVIL.      lRid.  down  by  the  Calcutta  Court  in  Hureenath  Koondoo  v.  Modhoo  Soodun 
Saha,  that  Section  647  did  not  confer  any  rights  of  appeal  not  expressly 
11  M.  319.    given  elsewhere  by  the  Code,  and  that  its  object  was  to  anply  to  proceed- 
ings other  than    suits   and    appeals,    the   mode    of  trial   and  procedure 
incidental  and  ancillary  thereto. 

We  are  constrained  to  hold  that  the  weight  of  authority  is  a  gainst  the 
right  of  appeal. 

It  was  then  urged  that  an  appeal  would  lie  under  Section  588, 
Clause  (l  6)  from  the  order  refusing  to  set  aside  the  sale,  but  the  order  of  2nd 
August,  from  which  the  present  appeal  is  preferred,  is  not  such  an  order. 
On  these  grounds  we  must  hold  that  the  appeal  fails  and  dismiss  it  with 
coats. 


11  M.  322. 

[322]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Wilkinson. 


TlRUPATl  AND  OTHERS  (Defendants),  Petitioners 
v.  MUTTD  (Plaintiff),  (Respondent.)*      [5th  and  18th  January,  1888.] 

Civil  Procedure  Cede  Sections    373,  622—  Leave    given  by    District  Court  on  appeal  to 
withdraw)  suit — Material  irregularity. 

A  District  Munsif  having  dismissed  a  suit,  plaintiff  appealed  to  the  District 
Court,  and.  at  the  same  time,  applied  to  the  Court  to  allow  him  to  withdraw  his 
suit  with  permission  to  bring  a  fresh  suit  on  the  same  cause  of  action. 

The  District  Court  granted  the  application  without  assigning  any  reasons  for 
its  order : 

Held,  under  Section  622  of  the  Code  of  Civil  Procedure  that  the  District  Court 
had  acted  with  material  irregularity. 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to  set 
aside  an  order  made  by  W.  F.  Grahame,  Acting  District  Judge  of  Trichi- 
nopoly,  in  appeal  suit  No.  257  of  1885. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (KERNAN  and  WILKINSON,  JJ.). 

Parthasardi  Ayyangar,  for  petitioners. 

Srinivasa  Ban,  for  respondent. 

JUDGMENT. 

Th  is  is  an  application  under  Section  622  of  the  Code  of  Civil 
Procedure  presented  by  the  respondents  in  appeal  Suit  No.  257  of  1885 
in  the  Court  of  the  District  Judge  of  Trichinopoly  praying  the  Court  to 
revise  the  order  passed  by  the  District  Judge  in  the  said  appeal. 

That  was  an  appeal  against  the  decree  of  the  additional  District 
Munsif  of  Trichinopoly  in  Original  Suit  No.  196  of  1885,  a  suit  in  which 
the  District  Munsif  dismissed  the  plaintiff's  suit  with  costs.  The  plaintiff 

•  Civil  Revision  Petition  49  of  1887. 
(1)  10  B.  433. 
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appealed,  and,  at  the  same  time,  applied  to  the  District  Court  by  petition 
to  be  allowed  to  withdraw  the  Original  Sui5  (No.  196  of  1885)  with  per 
mission  to  bring  a  fresh  suit  on  the  same  cause  of  action.  The  District 
Judge  apparently,  without  serving  notice  upon  the  defendants,  passed  the 
following  order  on  the  petition — "Permission  granted  on  the  same  terms  as 
[323]  in  the  other  Appeal  No.  256  of  1885."  What  order  was  passed  in 
Appeal  Suit  No.  256  of  1885  is  not  apparent ;  but  in  the  printed  paper  the 
order  passed  in  Appeal  Suit  No.  257  of  1885  is  as  follows  : — "  Withdrawn 
with  permission  to  instituta  a  fresh  suit  on  the  same  cause  of  action.  Each 
party  to  bear  his  own  costs."  From  the  wording  of  this  order,  which  was 
passed  five  days  before  tha  order  above  quoted,  it  would  appear  that  defend- 
ants were  present. 

We  are  of  opinion  that  the  District  Judge  acted  with  material 
irregularity  in  permitting  the  plaintiff  to  withdraw  his  suit;  after  a  decree 
had  been  passed  against  him  in  the  Court  of  first  instance,  without 
assigning  any  reasons  for  acceding  to  the  plaintiff's  application.  The  decree 
passed  by  the  Muusif  has  not  bean  set  aside  anil  is  still  valid  and  operative 
against  the  plaintiff. 

We  set  aside  the  order  of  the  District  Judge  and  direct  him  to  hear  and 
dispose  of  the  appeal  (257  of  1885).  Costs  in  this  Court  will  follow  the 
result. 


11  M  323  =  2  Weir  117. 
APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice  Parker. 


MUHAMMAD  MUSALIAR  (Petitioner)  v.  KUNJI  CHEK 
MUSALIAR  AND  OTHERS  (Defendants}.*     [28th  October,  1887.] 

Criminal  Procedure  Code,  Section  147 — Dispute  concerning  right  to  officiate  in  a  mosque. 

Where  a  dispute  likely  to  cause  a  breach  of  the  peace  is  shewn  to  exist  con- 
cerning the  right  to  perform  a  religious  ceremony  in  a  mosque  the  Magistrate 
may  exercise  the  powers  conferred  by  Section  147  of  the  Code  of  Criminal  Pro- 
cedure. 

[Diss.,  14  C.W.N.  611=  6  In<3.  Gas.  182  ;  P..  '29  M.  237  (238)  =  4  Cr  L.J.  58;  R.,  24  B. 
527  (531)  ;  3  Bom.L.R.  416  (418);  46  P.L.R.  1903.] 

APPLICATION  under  Section  439  of  the  Code  of  Criminal  Procedure 
to  revise  the  proceedings  of  F.  E.  K.  Wedderburn  in.  charge  of  the  Joint 
Magistrate's  Office,  North  Malabar. 

The  facts  are  set  out  in  the  judgment  of  the  Magistrate  which  was  as 
follows  : 

"  In  1880  the  kazi  of  the  Quilandi  Mapillas  died  and  for  the  following 
two  years  there  were  two  candidates  for  the  post. 

[32$]  "  In  1882  Government  appointed  one  of  the  candidates, 
Muhammad  Musaliar,  as  Government  kazi,  and  the  Jama  mosque  was  put 
into  his  possession. 

"  The  other  candidate,  Kunji  Chek  Musaliar,  put  in  several  peti- 
tions asking  that  he  might  ba  appointed  instead  ;  but  his  petitions  were 
rejected  by  the  District  Magistrate.  From  this  date,  down  to  the 
present  time,  Kunji  Chek  Musaliar  and  a  party  seceded  from  the  Go\ern- 
ment  kazi  party. 


M  IV— 29 


*  Criminal  Revision  Case  400  of  1887. 
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1887  "  On  3rd  June  1887,  a  riot  took  place  in  the  Moidin  Palli  mosque  ; 

OCT.  28.     the  fight  arose  out  of  the  attempt  on  part  of  Kunji  Chek  Musaliar  to  cele- 
brate Jama  or  Kutba  in  the  Moidio    Palli   mosque.     The  parties  were 
APPEL-     convicted  on  both  aides  and  the  docision  of  the  lower  Court;  has  been  upheld 
LATE       on  appeal.     The  evidence  showed  that  a  bench  and  lamps  in  the  Moidin 
CRIMINAL.  Palli  mosque  were  broken  in  the  fight. 

"  As  it  appeared  to  this  Court  that  a  dispute  concerning  the  fight  of 
11  M.  323=  Kunji  Chek  Musaliar  to  perform  the  Jama  ceremony  in  the  Moidin  Palli 
2  Weir  117.  mosque  existed,  and  as  both  parties  asked  for  an  order,  an  enquiry  under 
Section  147  has  been  instituted  and  both  parties  have  been  heard.  The 
mosque  was  inspected  by  the  Court  in  the  presence  of  counsel  on  either 
side.  The  Jama  mosque  is  a  large  tiled  building  in  possession  of  the 
Government  kazi.  The  Moidin  Palli  mosque  is  a  small  thatched  building 
about  100  yards  away  from  the  Jama  mosque.  The  following  fact  is 
admitted  by  both  sides  ;  that  the  Moidin  Palli  mosque  is  in  actual  posses- 
sion of  ono  MussaKutti  Musaliar.  It  is  claimed  by  the  Government  kazi 
that  his  appointment  under  the  Kizi  Act  gives  him  constructive  posses- 
sion over  this  mosque. 

"  Mussa  Kutti  Musaliar,  however,  has  given  permission  to  Kunji 
Chek  Musaliar  to  officiate  in  this  mosque  and  Kunji  Chek  Musaliar  at 
the  time  of  the  Court  visiting  the  mosque  was  in  actual  possession  of  it. 
The  questions  raised  are  : — 

"  (1)  Whether  any  one,  besides  the  Government  kazi,  can  perform 
the  Jama  ceremony.  It  appears  to  me  that  under  the  Kazi 
Act  the  Government  kazi  is  not  given  any  sole  power  to  per- 
torm  any  of  the  functions  of  a  kazi.  I  see  no  reason  to  find 
that  no  one  but  the  Government  kazi  can  perform  the  Jama. 
"  (2)  Whether  two  Jamas  can  take  place  in  the  same  neighbour- 
hood. It  is  no  doubt  contrary  to  Muhammadan  [325] 
custom  to  allow  two  Jamas  to  exist  in  the  same  place  ;  but 
Government  have  recognized  the  fact  that  where  there  is  a 
dispute  the  Jamas  may  be  performed,  and,  in  several  places, 
two  kazis  have  been  recognized  by  Government.  I  decide 
this  in  the  affirmative  as  there  is  no  question  of  a  dispute 
existing  at  Quilandi. 
"  (3)  Whether  Moidin  Palli  mosque  is  in  exclusive  possession  of 

Kunji  Chek  Musaliar. 

"  There  is  no  doubt  that  the  Moidin  Palli  mosque  is  in  the  charge 
of  Mussakutti  Musaliar,  and  that  he  has  given  sanction  to 
Kunji  Chek  to  hold  this  Jama  ceremony  there.  Mussakutti's 
possession  is  sufficient  in  my  opinion  to  warrant  his  granting 
the  permission  to  Kunji  Chek. 
"(4)  Whether  the  Government  kazi  has  general  control  overall 

the  mosques  in  his  jurisdiction. 
"  The  Kazi  Act  does  not,  in  my  opinion,  grant  the  Government 

kazi  administrative  powers  over  the  mosques  in  his  division. 
"  Lastly,  the  question  is  raised,  whether  Kunji  Chek  Musaliar  has 

exercised  the  right  within  three  months. 

"  The  previous  Friday  to  the  riot  (26th  May)  he  applied  to  the  police 
for  protection,  and  police  were  sent  to  the  mosque  and  he  swears  that  he 
performed  Jama  in  this  mosque  on  that  day.  He  likewise  swears  that 
ever  since  he  gave  up  the  keys  of  the  Jama  mosque  he  has  been  celebrat- 
ing the  Jama  in  this  mosque.  He  says  the  reason  of  the  present  objec- 
tion was  the  approaching  enlargement  of  the  Moidiu  Palli  mosque.  I 
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find   (1)   that  the  Government  kazi,    with  reference  to  his    functions  as        1887 
Government  kazi,  has  no  right  to  prevent  Kunji  Chek  Musaliar  from  per-     OCT.  28. 
forming  Jama  and  (2)  that  he  has  no  right  to  interfere  with  the  manage-        ~ 
ment  of  the  ceremonies  in  Moidia  Paili  cnoaque,  which  is  in  possession  of     A.PPEL- 
Mussakutti  Musaliar,  and  that,    therefoie,  Kunji  Chek  Musaliar  has,  with       LATE 
the  consent  of  Mussakutti  Musaliar,  a  righo  to    perform  the  Jama  in  this  CRIMINAL. 
Moidin   Palli  mosque  an.l  I   find  that  he    has  exercised   this  right  within 
three   months  from   institution  of  the    enquiry,     Under    Section  147,  I  **  "  323 
issue  an  order  permitting  Kunji  Chek  M  isaliar  to  perform  Jam-i  ceremony 
in  the  Moidin  Palli  mosque  till  the  paroy  objecting  obtain  a  decree  of    the 
Civil  Court  entitling  them  to  prevent  the  celebration." 

[326]  Muhammad  Musaliar  objected  to  this  order  on  the  following 
grounds : — 

(1)  Section  147  of  the  Code  of  Criminal  Procedure  is  not  applicable, 

because  there  was  no  dispute  concerning  the  right  to  do 
or  prevent  the  doing  of  anything  in  or  upon  any  tangible 
immoveable  property. 

(2)  The  right  was  not  exercised  during  the  season    next  before    the 

institution  of  this  enquiry,  and  therefore  the  Magistrate  erred 
in  passing  the  order. 

(3)  The  Magistrate  failed  to  receive  all  the  evidence  adduced  before 

him. 

Sankaran  Nayar,  for  petitioner. 
Desikacharyar,  for  Kunji  Chek  Musaliar. 
The  Court  (COLLINS,  C.  J.,  and  PARKER,  J.)  delivered    the  following 

JUDGMENT. 

We  are  nob  able  to  hold  that  Season  147,  Criminal  Procedure  Code, 
is  ioapplicable  to  this  case. 

A  dispute  likely  to  cause  a  breach  of  the  peace  is  shown  to  exist 
concerning  the  right  to  perform  a  religious  service  in  the  Moidin  Palli 
mosque,  i.  e.,  upon  tangible  immoveable  property  and  the  Magistrate 
finds  that  (in  his  opinion)  the  right  exists  and  that  it  has  been  exercised 
within  three  months  next  before  the  institution  of  the  enquiry. 

The  Moidin  Palli  mosque  is  found  to  he  in  the  possession  of  Mussa 
Kutti  Musaliar,  and  it  is  further  found  that  Kunji  Chek  Musaliar  has, 
with  his  consent,  performed  the  religious  services  therein. 

The  claim  of  the  petitioner,  who  is  the  kazi  appointed  by  Govern- 
ment, is  that  he  alone  is  authorized  to  perform  this  religious  service  with- 
in a  given  area  ;  but  we  find  nothing  in  Act  XII  of  1880  declaratory  of  such 
a  right,  and  it  should,  if  it  exists,  be  established  by  a  regular  suit  brought 
for  that  purpose  in  due  course  of  law. 

The  Magistrate's  order  appears  to  be  legal,  and  there  is  nothing 
before  us  to  show  that  any  further  evidence  was  tendered  before  him. 

We  decline  to  interfere  and  dismiss  this  petition. 

Ordered  accordingly. 


227 


11  Mad.  327 


INDIAN   DECISIONS,   NEW  SERIES 


[Yol. 


1888 

MARCH  18. 

APPEL- 
LATE 
CIVIL. 

11  M.  827. 


11  M.  327. 

[327]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


KUNHI  (Plaintiff),  Appellant  v.  MoiDlN  (Defendant),   Respondent* 
[2nd  and  13th  March,  1888.) 

Muhammadan  law — Marriage— Suit  by   husband  for  restitution  of  conjugal  rights  — 
Duty  of  wife  to  cohabit  with  husband  —Plea  of  non-payment  of  dower  bad. 

Suit  by  a  Muhammadan  to  recover  possession  of  his  wife,  the  defendant. 
Defendant  pleaded  that  she  was  not  bound  to  return  to  plaintiff  until  plaintiff 
paid  Rs.  4'J,  prompt  for  dower,  which  plaintiff  promised  to  pay  by  the  marriage 
contract  and  had  riot  paid. 

The  lower  Courts  following  Eidan  v.  Mazhar  ELusain  (I.L.R.,  1  All.,  483)  dis- 
missed the  suit  : 

Held,  on  appeal  that  defendant  could  not  refuse  cohabitation  on  the  plea  that 
her  dower  h*d  not  been  paid—  Abdul  Kadir  v.  Salima  (I.L.R.,  8  All.,  149, 
followed. 

[N.F.,  10  O.C.  11  (13)  ;  P.,  30  B.  122  (125)  =7  Bom.L.R.  684  ;  1  L.B.R.  145;  5  P.R. 
1891;  Appl.,  164  PR.  1889;  R.,  35  B.  336  (389)  =  13  B  >m.L.R.  511  =  11  Ind. 
Gas.  558  (559).] 

APPEAL  from  the  decree  of  F.  H.  Wilkinson,  District  Judge  of  South 
Malabar,  confirming  the  decree  of  V.  Kelu  Eradi,  District  Munsif  of 
Shernad,  in  Suit;  366  of  1886. 

The  facts  appear  from  the  judgment  of  the  Court;  (KERNAN  and 
PARKER,  JJ.). 

Rajaratna  Mudaliar,  for  appellant. 

Kespondent  was  not  represented. 

JUDGMENT. 

The  original  suit  No.  366  of  1886  ia  the  Shernad  Munsif's  court 
was  brought  by  the  plaintiff  to  obtain  possession  of  his  wife,  the  defend- 
ant. The  Munsif  in  the  courb  of  first  instance  and  the  District  Court 
on  appeal  dismissed  the  suit.  The  facts  found  are  — the  plaintiff  and 
defendant  entered  into  a  contract  of  marriage  and  the  plaintiff  agreed 
to  pay  12  miscals  equal  to  Bs.  42,  prompt  for  dower  to  the  defendant, 
but  did  not  pay  it.  After  the  marriage  the  parties  lived  together  and  the 
defendant  withdrew  from  his  house,  but  in  her  defence  she  says  she  is 
willing  to  return  if  dower  was  paid.  Both  the  Lower  Courts  followed 
the  decision  in  Eidan  v.  Mazhar  Husain  (l)  to  the  effect  that  when 
prompt-dower  was  not  paid  the  wife  might  refuse  cohabitation  [328] 
to  her  husband.  The  opinion  of  Haneefa,  though  opposed  to  the 
views  of  his  two  disciples  as  recorded  in  the  Hedaya,  pages  150  to  152, 
was  in  that  case  followed.  However,  a  Full  Bench  of  that  court  have  since 
reversed  that  decision  and  followed  the  views  of  the  two  disciples,  Abdul 
Kadir  v.  Salima  (2).  There  is  no  case  on  the  subject  reported  in  the 
Madras  Supreme  or  High  Courts.  The  reasons  given  by  the  Allahabad 
Full  Banch  for  their  decision  seem  to  us  sound  and  we  agree  therein. 
The  Muhammaian  matrimonial  contract  involves  separate  and  independ- 
ent contract  by  the  husband  and  wife.  The  wife  is  by  contract  bound  to 
submit  herself  to  her  husband  and  he  is  bound  to  pay  the  prompt  or 
other  dower  according  to  the  contract,  or  if  no  sum  agreed  on,  according 


(1)  1  A.  483. 
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to  the  provision  of  the  law.  Each  has  a  separate  remedy  against  the 
other  for  non-performance  of  the  contract.  We  reverse  the  decree  of  both 
the  Lower  Courts  and  direct  the  defendant  to  return  to  cohabitation  with 
the  plaintiff  within  three  months  from  this  date. 

Another  suit  No.  410  of  1886  in  the  Munsif's  Court  for  payment  of 
dower  was  brought  by  the  wife  against  the  husband.  Both  suits  were 
heard  together  and  were  heard  in  appeal  together  and  dismissed.  We 
cannot  interfere  as  to  suit  No.  410,  as  there  has  been  no  appeal.  The 
parties  will  bear  their  own  costs  respectively  of  this  suit  No.  434  through- 
out including  this  appeal,  as  the  appellant  set  up  an  untrue  case  in  respect 
of  the  payment  of  the  dower  and  the  respondent  without  legal  excuse  left 
her  husband's  house. 


1888 
MARCH  13. 

APPEL- 
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11  M.  329=1  Weir  90S. 
[329]   APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


QUEEN-EMPRESS  v.  MUTTIRULANDI.*     [20th  October,  1887.] 

Stamp  Act,  1379,  Section  61  —  Acknowledgment  of  receipt  of  cheqtie  by  letter,  not  stamped, 
an  offence. 

M  acknowledged  receipt  of  a  cheque  for  Bs.  100  by  letter.  The  letter  was  not 
stamped  : 

Held,  that  M.  was  properly  convicted  under  Section  61  of  the  Indian  Stamp 
Act,  1879. 

APPLICATION  under  Section  439  of  the  Code  of  Criminal  Procedure. 

The  accused  was  convicted  by  C.  H.  Mounsey,  Acting  Joint  Magis- 
trate of  Madura,  under  Section  61  of  the  Indian  Stamp  Act,  1879,  and  fined 
Es.  25  for  acknowledging  by  letter  without  affixing  a  receipt  stamp  thereto, 
the  receipt  of  a  cheque  for  Es.  100. 

The  grounds  on  which  this  petition  was  based  were  as  follows  : 

(1)  Because  the  Lower  Court  is  wrong  in  treating  the  letter  written 

by  the  accused  as  receipt. 

(2)  Because  the  accused  did  give  a  stamped  receipt  to   the  com- 

plainant after  the  demand  was  made. 

(3)  Because  the  accused  was  not  bound  to  give  a  stamped  receipt 

before  any  demand   was  made. 
Balaji  Rau  and  Rajaram  Rau,  for  the  accused. 
The  Public  Prosecutor  (Mr.  Powell)  for  the  Crown. 
The  Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAR,  J.)  delivered  the 
following 

JUDGMENT. 

We  are  of  opinion  that  the  conviction  is  right.  Section  3,  Clause  (17) 
of  the  Stamp  Act,  I  of  1879  defines  a  receipt  to  be  a  note  or  memorandum 
in  writing,  whereby  .  .  .  any  cheque  or  promissory  note  is  acknowledged 
to  have  been  received. 

By  Article  52  of  Schedule  I  a  receipt  for  any  money  or  other  property, 
the  amount  or  value  of  which  exceeds  Es.  20,  requires  a  one-anna  stamp 
(except  it  be  especially  exempted)  and  a  cheque  is  [330]  clearly  property. 
Section  58  requires  that  a  receipt  for  a  cheque  exceeding  Es.  20  in 

*  Criminal  Revision  Case  365  of  1887. 
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1887        amount  shall  be  acknowledged   by  a  receipt  duly  stamped,   if  demanded. 

OCT.  20.     In  ihe  cape  before  us,  a   oh-que  for  Rs.  100  was  sent  to  the   accuser!  and 

by  him  acknowledged  in  the  following  terms  :  "  Your  cheque  for  Bs.  100 

Al'PEL-     to  hand."     We  entertain  no  doubb  but  that  ib  i,s  an  instrument  charge- 

LATE       able  with  the  stamp  duty  of  one  anna  within  the  meaning  of  Section  61  of 

CRIMINAL,  the  Stamp  Act,  Act  I  of  1879,  and  the  petition  is  dismissed. 


11  M   329=  u   Mi  380> 

1  Welr  9°3>  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  She2)hard. 

KELAN  (Plaintiff),  Appellant  v.  MANIKAM  (Defendant  No.  2), 
Respondent.*      [16th  March,  1888.] 

Revenue  Recovery  Act,    Sections  41,   42— Sale  for  arrears  of  revenue — Land   subject  to 
kanam — Purchaser's  title  not  subject  to  kanam  fielder's  rights. 

Where  land  subject  to  a  kaiam  was  sold  for  arrears  o:  revenue  due  by  the 
pattadar  and  owner  and  the  k  trnm  holder  claimed  lo  retain  possession  as  against 
the  purchaser  on  the  ground  that  his  rights  were  not  affected  by  the  sale. 

Held,  that  reading  Sections  41  and  42  of  Madras  Act  II  of  1864  together,  the 
purchaser's  title  was  not  subject  to  one  kan  un. 

The  contracts  referred  to  in  Section  41  of  the  Act  are  those  which  do  not  create 
a  charge  on  the  proprietary  right  in  the  land  sold. 

APPEAL  from  the  decree  of  K.  Kunjan  Menon,  Subordinate  Judge  of 
North  Malabar,  reversing  the  decree  of  K.  Imbichunni  Nayar,  District 
Munsif  of  Tellicherry,  in  suit  463  of  1885. 

Plaintiff  having  purchased  certain  land  sold  for  arrears  of  revenue 
under  Act  II  of  1864  (Madras),  sued  to  recover  the  same.  Defendant 
No.  1  was  the  original  owner  and  pattadar.  Defendants  3  and  4  were 
tenants  under  defendant  No.  2  who  claimed,  under  a  kanam  for  Us.  350 
(granted  by  defendant  No.  1  prior  to  the  sale  to  plaintiff),  to  retain  pos- 
session until  his  kanam  was  redeemed. 

The  Munsif  found  that  no  encumbrances  had  been  reserved  ah  the 
revenue  sale  and  citing  Zamorin  of  Calicut  v.  Sitarama  (1)  decreed  for 
plaintiff. 

[331]  Defendant  No.  2  appealed. 

The  Subordinate  Judge  held  chat,  though  the  land  was  bought  free 
of  encumbrances,  the  contract  between  defendant  No.  1  and  his  tenant, 
defendant  No.  2,  would  still  be  binding  on  the  purchaser  by  virtue  of 
Section  41  of  Act  II  of  1864. 

He  also  held  that  Zamorin  of  Calicut  v.  Sitarama  (1)  was  not 
applicable  to  this  case  and  that  Lakshmaya  v.  Appadu  (2j  was  more  in 
point. 

Plaintiff  apoealed, 

Sankaran  Nayar,  for  appellant. 

Sankara  Menon,  for  respondent. 

The  Court  (MUTTUSAMI  AYYAR  and  SHEPHARD,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  land  in  dispute  belonged  to  the  1st  defendant  and  he  demised  it 
on  kanam  to  the  respondent  under  (exhibit  I.)  It  was  since  sold  for 

•  Second  Appeal  No.  603  of  1887. 
(1)  7  M.  405.  (2)  7  M,  111. 
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arrears  of  revenue  due  thereon  and  the  appellant  bought  it  at  the  revenue       1888 
sale  held  under  Act  II  of  1864.     The    Subordinate  Judge  considered  that   MABCH  16. 
the  appellant  took  the  land  subject  to  the  kanam  and  it  is  urged  in  appeal 
that   the  decision    is  wrong   in    law.     The    Subordinate  Judge  observes 
that    Section  42  is    controlled  by    Section  41  and    must  be    construed 
so  as  to  validate  all  contracts  between    the  defaulter  and  his    tenants. 

We   are    unable  to    adopt    the    construction  suggested  by    him.     It    is         

provided  by    Section  42   that  ail    the    lands   brought  to  sale  on  account    11  M.  330. 

of  arrears  of  revenue  shall  be  sold   free  of  all  encumbrances.     Reading 

Sections  41  and  42  together,  the  only  conclusion  that  can  be   arrived  at  is 

that  the  contracts  contemplated  by   Section  41  are  such   as  do  not   create 

a  charge  on  the  proprietary  right   in  the  land    in  euib  or   an  under-tenure 

and  thereby  impair  its  value.     Though   ordinarily  some  rent  is   payable 

under  a  kanam  document  and  it  constitutes  a  tenancy  on  that  ground  for 

12  years  or  more,  yet  the  tenancy  is  created  on  the  basis  of  a  subsisting 

mortgage ;  and  if  the  mortgage  becomes  inoperative  under  Section  42,  the 

tenancy  which  rests  on  it  must  also  fail.     We  may  add  that,  in  the  case 

before  us,  the   kanam   document  contains    a  stipulation   that  the  whole 

income  derived  from  the  land  shall  be  taken  in  liquidation  of  the  interest 

due  on  the  amount  of  the  loan,    and  there   is  therefore  no   founda-[332] 

tion  for  the  contention   that  it  created  any  tenancy  at  all.     The  cases 

cited  by  the  Subordinate  Judge  are  not  in  point. 

We  reverse  the  decree  of  the  Subordinate  Judge  and  restore  that 
of  the  District  Munsif.  The  respondent  will  pay  the  appellant's  costs 
throughout. 


11  M.  332-1  Weir  672. 
APPELLATE  CRIMINAL. 

Before,  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Muttusami  Ayyar. 


IN  THE  MATTER  OF  KITTD  AND  OTHERS.* 
[15th  December,  1887.] 

Act  XIII  of  !S59.  Section  2 — Limitation  Aetna  bar  to  a  claim  to  recover  an  advance. 

Act  XIII  of  1859  being  a  penal  enactment,  the  Limitation  Act  is   no  bar   to  a 
claim  under  Section  2  to  recover  an  advance  made  to  a  labourer. 

[Diss.,  Rat.  Unrep.  Cr.  Gas.  874  ;  R  ,  16  B.  368  (370)  ;  28  M.  37  (39)  =  1  Weir  671  (a;.] 

CASE  referred  under  Section  439  of  the  Code  of  Criminal  Procedure 
by  S.  H.  Wynne,  Acting  District  Magistrate  of  South  Canara. 

The  facts  were  stated  as  follows  : — 

"  A  complaint  was  brought  under  Ant  XIII  of  1859  to  recover  a  sum 
advanced  in  respect  of  work,  which  work  was  not  done.  The  Magistrate 
has  rejected  the  complaint  under  Section  203  of  the  Code  of  Criminal 
Procedure,  because  a  suit  to  recover  the  sum  would  be  harred  by  limita- 
tion. As  it  is  expressly  stated  in  the  preamble  to  Act  XIII  of  1859  that 
the  reason  for  the  enactment  is  that  the  remedy  by  suit  is  wholly  insuffi- 
cient, I  do  not  think  the  order  was  legal.  There  is  no  law  limiting  the 
time  within  which  complaints  under  Act  XIII  of  1859  may  be  brought. 
The  Act  is  penal,  its  object  being  to  make  '  persons  guilty  of  fraudulent 

*  Criminal  Revision  Case  448  of  1887. 
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1887       breach  of  contract  subject;  to  punishment,'  and  therefore  proceedings  taken 
DEC.  15.     under  it  are  not  suits  an  1  are  not  governed  by  Article  120  of  Schedule  II 

of  the  Limitation  Act. 

APPEL-  "  i  request  that  the  case  be  submitted   for  the  orders  of  the  High 

LATE        Court." 
CRIMINAL.          The  parties  did  not  appear. 

The  Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAR,  J.)  delivered  the 
11  M.  332=    foUowing 
1  Weir  672. 

JUDGMENT. 

[333]  Act  XIII  of  1859  is  a  penal  enactment,  and  the  Act  of 
Limitation  is  no  bat  to  the  enforcement  of  a  penal  provision.  Though  it 
was  passed  because  the  remedy  by  suit  was  insufficient,  it  is  no  ground  for 
saying  that  the  Act  ceases  to  be  applicable  when  the  civil  remedy  is  barred. 
The  expression  without  lawful  or  reasonable  excuse  has  reference  to  the 
circumstances  in  which  the  breach  occurred.  A  plea  of  limitation  which 
is  available  only  in  civil  suits  cannot  be  taken  to  bar  punishment  for  what 
is  an  offence.  The  case  before  us  is  perhaps  one  not  foreseen  and  provided 
for  by  the  Legislature,  but  we  must  construe  a  renal  enactment  as  it 
stands.  We  set  aside  the  order  made  by  the  2nd-class  Magistrate  and 
direct  him  to  restore  the  complaint  to  his  file  and  to  deal  with  it  in 
accordance  with  law. 


11  M.  333. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker. 


PASSANHA  (Plaintiff)  v.  THE  MADRAS  DEPOSIT  AND 
BENEFIT  SOCIETY  (Defendants).*     [3rd  February,  1888.] 

Limitation  Act,  Schedule  II,  Articles  36,  49. 

Plaintiff  was  the  owner  of  a  house  mortgaged  to  defendants.  On  the  22nd 
August  1885  defendants  sold  the  house  by  auction  under  a  power  of  sale  contained 
in  the  mortgage  and  gave  possession  to  the  purchaser.  On  the  2nd  September 
1887  plaintiff  sued  the  defendants  to  recover  the  value  of  certain  timber  which 
was  stored  in  the  house  and  not  mortgaged  and  which  plaintiff  alleged  the  defend- 
ants had  taken  possession  of  and  converted  to  their  own  use.  It  was  proved 
that  the  timber  was  in  the  house  when  defendants  took  possession  from  the  plaintiff 
and  defendants  did  not  account  for  it. 

Held,  (1)  that  plaintiff  was  entitled  to  recover  from  the  defendants  the  value  of 
the  timber  and  (2)  that  the  suit  was  not  barred  by  Article  36  of  Schedule  II  of 
Indian  Limitation  Act.  1877. 

CASE  referred  under  Section  69  of  the  Presidency  Small  Cause 
Courts  Act,  1882,  by  J.  W.  Handley.  Chief  Judge  of  the  Court  of  Small 
Causes  at  Madras. 

[334]  The  case  was  stated  as  follows  : — 

"  In  this  suit  plaintiff  sought  to  recover  from  the  defendant  Society 
the  value  of  certain  timber  which  it  was  alleged  defendants  seized,  took 
possession  of,  and  converted  to  their  own  use  and  wrongfully  deprived  the 
plaintiff  of  the  use  and  possession  thereof. 

*  Special  Case  83  of  1887. 
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"  The  admitted  facts  were  that  plaintiff  was  the  owner  of  a  house 
in  the  Mount  Road,  Madras,  which  was  mortgage!  to  defendants.  On  the 
22nd  August  1885  defendants  sold  the  house  by  auction  under  a  power  of 
sale  in  the  mortgage  having  obtained  the  key  on  that  day  from  plaintiff's 
brother,  plaintiff  being  then  absent  from  Madras.  Plaintiff's  case  was 
that  certain  timber,  consisting  of  beams,  joints,  doors,  windows  and  other 
similar  articles,  partly  new  and  partly  old,  and  intended  for  re-building  a 
neighbouring  house  also  belonging  to  plaintiff,  was  stored  in  the  house 
sold  by  defendants.  It  was  admitted  that  if  there  was  any  such  timber 
in  the  house  it  was  not  subject  to  the  mortgage  ;  but  defendants  denied  all 
knowledge  of  the  existence  of  any  such  timber  in  the  bouse.  It  was 
abundantly  proved  however  that  the  timber  was  stored  in  the  bouse,  as 
alleged  by  plaintiff,  and  1  found  accoruingly  and  that  the  value  of  the 
timber  was  as  claimed  iu  the  pldiuc  Rs.  1,500.  The  sale  was  conducted 
outside  the  house,  which  was  in  a  partially  dismantled  condition,  and 
nobody  on  behalf  of  defendants  seems  to  have  entered  the  house  at  the 
time  of  the  sale  or  made  any  examination  of  its  contents.  Defendants 
did  not  profess  to  sell  the  timber,  but  they  sold  the  house  and  handed  over 
possession  to  the  purchaser  without  taking  the  trouble  to  ascertain  what 
was  in  the  house.  Upon  plaintiff's  return  to  Madras  some  informal 
communications  appear  to  have  taken  place  between  him  and  one  of  the 
Directors  of  the  Society ;  but  it  was  not  till  25th  August  1887,  shortly 
before  the  filing  of  this  suit,  that  a  formal  demand  in  respect  of  the  timber 
was  made  by  plaintiff  through  his  solicitors,  Messrs.  Grant  and  Laing. 

"  Two  questions  of  law  were  raised  in  the  course  of  the  hearing,  upon 
which,  at  the  request  of  defendant's  Attorney,  I  have  to  ask  the  opinion 
of  the  High  Court. 

"  The  first  question  was  that  of  limitation.  It  was  contended  on 
behalf  of  defendants  that  the  case  was  governed  by  Article  36  of  Schedule  II 
of  the  Limitation  Act.  If  this  wore  the  article  applicable  to  the  case,  the 
suit  would  be  barred,  if  the  cause  of  action  arose  [335]  on  the  day  of  sale, 
22nd  August  1885,  as  the  period  of  limitation  under  that  article  is  2  years 
and  the  suit  was  filed  on  2nd  September  1887.  But  if  the  correct  view  is 
that  the  cause  of  action  arose  on  the  house  being  handed  over  to  the 
purchaser,  further  evidence  would  be  necessary  as  to  that  date.  The  only 
evidence  on  that  point,  was  that  of  the  auctioneer,  who  said  he  gave  over 
the  key  to  the  purchaser  on  the  balance  of  the  purchase  money  being  paid, 
which  he  said  was  about  8  days  after  the  sale.  I  held  that  the  case  was 
governed  by  Article  49  of  the  schedule,  the  period  of  limitation  under 
which  is  3  years,  and  that  the  suit  was  therefore  not  barred. 

It  was  further  contended  on  behalf  of  defendants  that  there  was  no 
evidence  of  wrongful  conversion  to  entitle  plaintiff  to  recover  in  this 
suit.  Finding  the  facts  to  be,  as  stated  above,  I  held  that  plaintiff 
was  entitled  to  recover.  I  considered  that  defendants  having  taken 
possession  of  the  house  became  responsible  for  it  and  its  contents,  and  if 
they  chose  to  sell  it  without  taking  proper  measures  for  the  security  of  any 
property  in  the  house  not  covered  by  their  mortgage  they  were  liable  to 
make  good  any  loss  to  plaintiff  occasioned  by  their  so  doing. 

"  I  therefore  gave  judgment  for  plaintiff  for  Rs.  1,500  and  costs  con- 
tingent upon  a  reference  to  the  High  Court  upon  these    two  points  of  law. 
The  questions  therefore  which  I  have  the  honor  to  refer  for  the 
opinion  of  the  High  Court  are  these : — 

(1)  Is  the  suit  barred  by  the  Law  of  Limitation  ? 
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(2)  Is  plaintiff  entitled  to  recover  upon  the  facts  as  stated  above?" 
Mr.  Shaw,  for  plaintiff. 
Mr.  Michell,  for  defendant?. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 
JUDGMENT. 

Upon  the  facts  stated,  we  are  of  opinion  that  the  plaintiff  is  entitled 
to  recover.  The  defendants  took  possession  of  the  timber,  and  have  not 
accounted  to  plaintiff  for  it.  On  the  question  of  limitation  we  think  that 
Article  49  of  the  Limitation  Act  does  apply.  It  is  open  to  plaintiff  under 
that  article  to  bring  his  suit  for  the  specific  moveable  property  or  for  com- 
pensation for  wrongfully  taking  the  same. 

[336]  In  our  opinion  the  learned  Chief  Judge  has  rightly  decided 
both  the  questions  referred.  Defendants  are  to  pay  the  costs  of  this 
reference. 

Solicitors  for  plaintiff :  Grant  &  Laing. 

Solicitors  for  defendants:  Barclay  &  Morgan. 


11  H.  336. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Wilkinson. 


GOPILANDHU  (Plaintiff)  v.  DOMBURU  (Defendant  No.  2.)* 
[12th  January,  1888.] 

Limitation  Act,  Schedule  II,  Article  179  (4) — Application  for  copy  of  decree  not  a  step  in 
aid  of  execution. 

The  application  by  a  decree-bolder  for  a  copy  of  a  decree  with  intent  to  apply 
for  execution  is  not  a  Btep  in  aid  of  execution  within  the  meaning  of  Clause  4  of 
Article  179  of  Schedule  II  of  the  Indian  Limitation  Act,  1877. 

[P.,  23  B.  311  (313,  314)  ;  Rel.,  11  O.L.J.  243  =  5  Ind.  Gas.  660  (663).] 

EEFERENCE  under  Section  617  of  the  Code  of  Civil  Procedure  by 
M.  Visvanatha  Ay\  ar,  District  Munsif  of  Aska. 

The  case  was  stated  as  follows  : — 

"Gopilandhu  Patnayak  obtained  a  decree  for  Es.  40-1-5  against 
Domburu  Maharana,  defendant  No.  2,  on  28th  April  1884,  in  small  cause 
suit  No.  137  of  1884,  on  the  file  of  this  Court,.  The  decree-holder  applied 
for  execution  of  the  said  decree  for  the  first  time  on  20th  May  1887.  It 
is  alleged  in  the  petition  that  it  is  not  barred  by  limitation,  firstly,  inas- 
much as  the  petitioner  had  applied  for  a  cbpy  of  the  decree  on  17th 
September  1884  ;  secondly,  inasmuch  as  the  judgment-debtor  had  made 
two  payments  out  of  Court  to  him,  viz.,  Es.  9  in  June  1884  and  Es.  10  in 
December  1884,  and  had  pot  receipts  for  these  payments. 

"  The  decree-holder  did  not  certify  these  payments  to  the  Court,  nor 
did  the  judgment-debtor  file  the  receipts  and  ask  the  Court  to  call  upon  him 
to  certify  these  payments.  The  adjustment  outof  Court  was  specified  for 
the  first  time  in  the  present  application  for  execution.  The  dates  of  these 
payments  cannot  give  the  decree-holder  a  fresh  starting  point  of  limita- 
tion. 


*  Referred  Case  No.  14  of  1887. 
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[337]  "  The  decree-holder,  through  his  pleader,  applied  to  this  Court 
on  17th  September  1884  for  a  copy  of  the  decree.  The  said  application 
recites  that  the  copy  is  required  to  enable  him  to  execute  the  decree. 

"  The  decree-holder's  pleader  contends  that  the  said  application  is  an 
application  '  in  accordance  with  law  to  the  proper  Court  to  take  some  step 
in  aid  of  execution  of  the  decree,'  under  Clause  4  of  Article  179  of  the 
Limitation  Act.  He  relies  upon  a  certain  passage  in  the  judgment  of  the 
Calcutta  High  Court  in  Ganga  Per  shad  Bhoomick  v.  Debi  Sundari 
Dabea  (1)  and  upon  the  case  in  Kunhi  vi  Seshagiri  (2)  as  favouring  his  con- 
tention. 

In  the  latter  of  the  two  cases  cited  above,  an  application  by  a  judg- 
ment-creditor to  the  Court  which  passed  the  decree  for  a  certificate  that  a 
copy  of  a  revenue  register  of  the  land  is  necessary  to  enable  him  to  obtain 
such  copy  from  the  Collector's  office  and  thereupon  to  execute  the  decree 
by  attaching  the  land  was  declared  to  be  a  step  in  aid  of  execution  within 
the  meaning  of  Clause  4,  Article  179  of  the  Act.  This  decision  no  doubt 
indicates  a  tendency  to  construe  the  clause  in  a  more  liberal  spirit. 

"  Under  Section  238,  Civil  Procedure  Code,  it  is  indispensable 
that  an  application  for  attachment  of  land  registered  in  the  Collector's 
office  should  be  accompanied  by  an  authenticated  extract  from  the 
register  of  such  office,  specifying  the  persons  registered  as  proprietors 
of,  or  as  possessing  any  transferable  interest  in,  the  land  or  its  revenue. 
An  application  for  a  certificate  that  a  copy  of  the  revenue  register  is  neces- 
sary is  a  legitimate  and  necessary  step  in  aid  of  execution. 

"  But  the  Civil  Procedure  Code  does  not  make  it  obligatory  on  the 
judgment-creditor  to  file  a  certified  copy  of  the  decree  with  his  application 
for  its  execution.  I  doubt,  therefore,  whether  the  application  for  a  copy 
of  the  decree  can  be  regarded  as  a  step  in  aid  of  execution  within  the 
meaning  of  Clause  4  of  Article  179.  As  a  matter  of  fact,  applications  for 
execution  are  accompanied  by  copies  of  decrees  sought  to  be  executed. 
When  they  are  not  accompanied  by  such  copies,  the  Courts  generally  call 
upon  the  applicants  for  execution  to  produce  copies  of  the  decrees  so  as  to 
facilitate  an  examination  by  the  officers  of  the  Court  to  see  whether  the 
contents  ot  the  applications,  as  required  under  Section  235,  Civil  Procedure 
[338]  Code,  are  correctly  entered  before  they  are  filed,  as  the  records  of 
the  suits  are  generally  sent  away  to  the  District  Court  for  sate  custody. 
These  particulars  can  no  doubt  be  verified  by  reference  to  the 
entries  in  the  suit  registers  ;  but  it  must  be  admitted  that  a  copy  of 
the  decree  is  essential  to  a  judgment-creditor  to  enable  him  to  specify  in 
his  application  for  execution  the  particulars  required  by  (g)  and  (h)  of 
Section  235. 

On  the  ther  hand,  if  an  application  for  a  copy  of  the  decree  he 
regarded  as  a  step  in  aid  of  execution,  the  starting  date  prescribed  in  every 
one  of  the  Clauses  1,  2  and  3  of  Article  179  would  virtually  be  a  dead  letter. 

"  The  passage  on  which  the  judgment-creditor's  pleader  relies  in  the 
other  case  quoted  by  him  is  as  follows  : — 'This  was  an  application  to  get 
back  the  copy  of  the  decree,  for  purposes  of  execution,  made  by  a  lady  who 
had  not  then  been  substituted  for  the  decree-holder  on  the  record.  We  think 
that  this  application  also  cannot  be  considered  as  a  step  in  aid  of  the 
execution  of  the  decree.'  The  pleader  lays  stress  on  the  words  italicized 
in  the  above  passage,  and  says  that  their  Lordships  would  have  regarded 
it  as  a  step  in  aid  of  execution  had  it  not  been  for  the  defect,  viz.,  that  she 
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had  not  been  substituted  for  the  decree-holder  on  the  record  by  the  date 
of  the  application  t.o  get  back  the  copy  of  the  decree.  It  is  doubtful 
whether  their  Lordships  intended  such  a  thing. 

''  As  the  question  is  one  of  importance  as  my  order  in  execution  of 
the  small  cause  decree  now  sought  to  be  executed  is  final,  and,  as  I 
entertain  reasonable  doubt  as  to  the  soundness  or  otherwise  of  my  views  on 
the  point,  I  have  thought  it  fit  to  make  this  reference.  I  have,  however, 
dismissed  the  application  for  execution  as  being  barred  by  limitation, 
subject  to  the  decision  of  the  High  Court)  on  the  following  question  : — 
'  Whether,  under  the  circumstances  stated  in  this  reference,  the  applica- 
tion of  the  decree-holder  on  17th  September  1884  to  this  Court  for  a  copy 
of  the  decree  with  intent  to  apply  for  execution  is  a  step  in  aid  of  execu- 
tion of  the  decree  within  the  meaning  of  Clause  4  of  Article  179  of  the 
Limitation  Act." 

The  parties  did  not  appear. 

The  Court  (KERNAN  and  WILKINSON,  JJ.)  delivered  the  following 

JUDGMENT. 

Further  information  was  called  for  after  this  [339]  petition  was 
presented.  It  now  appears  that,  when  the  decree-holder  applied  for 
a  copy  of  the  Munsif's  decree,  the  original  was  in  that  Court.  There- 
fore, it  was  not  necessary  then  for  the  decree-holder  to  obtain  the  copy 
before  he  could  obtain  the  execution.  The  Munsif  says  that  it  is  the 
practice  of  the  office  to  require  a  copy  to  be  furnished  before  execution 
is  issued,  and  that  execution  could  not  be  obtained  unless  the  copy  was 
furnished  to  the  office;  but  the  Civil  Procedure  Code  makes  no  pro- 
vision for  such  practice,  and  the  application  for  execution,  without  pro- 
duction of  the  copy,  would  be  "according  to  law  "  as  provided  by  Article 
179,  Clause  4.  The  practice  of  the  office  cannot  affect  the  question  of 
limitation.  The  principle  of  the  decision  in  Kunhi  v.  Seshayiri  (1) 
applies,  and  that  is  that  the  true  meaning  of  "steo  in  execution  "  under 
Article  179,  Clause  4,  is  a  step  which  is  necessary  to  be  taken  before  execu- 
tion can  be  had. 

The  dates  are — 

Decree,  28th  April  1884. 

Application  for  execution,  20th  May   1887.     Therefore  the  ap- 
plication was  more  than  three  years  after  the  decree. 

We  answer,  the  reference  by  saying  the  application  for  copy  of  decree 
and  obtaining  it  were  not  steps,  nor  was  either  of  them  a  step  in  execution 
of  the  decree  within  Article  179  of  the  Limitation  Act. 


11  H.  339  =  2  Weir  380. 

CROWN  SIDE. 
Before  Mr.  Justice  Kernan. 


QUEEN-EMPRESS  v.  VENKATAPATHI  AND  POUR  OTHERS.* 

[18th  April,  1888.] 
Criminal  Procedure  Code,  Section  289 — Prosecutor's  right  to  reply. 

Where  documentary  evidence  was  put  in  by  the  accused  during  the  case  for  the 
Crown  and  before  examination  of  the  accused  : 

*  Calendar  Nos.  3  and  4  of  1888  of  the  2nd  Madras  Sessions. 
(1)  5  M.  141. 
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Held, under  Section  289  of  the  Code  of  Criminal  Procedure,  that  the  Crown  had         1888 
the  right  of  reply — Queen- Empress  v.  Grees  Ghunier  Bine*jee  (I.L  R  ,   10  Cal.,     APRIL  18 
1024)  dissented  from.  

[Diss.,  17  C.  930;  R.,  4  L.B.R.  5  (7).]  GROWN 

[340]  IN  this  case  the  accused  were  tried  on  various  charges  with 
conspiring  to  defraud  the  Government  by  selling  salt  stored  in  a  monopoly  ^  jj  339  = 
factory  and  misappropriating  the  sale-proceeds.  During  the  examina-  2  Weir  380. 
tion  of  the  witnesses  for  the  Grown  several  entries  in  hooks  relating  to 
the  factory  were  proved  and  marked  as  exhibits  and  put  in  evidence.  In 
cross-examination  some  of  the  accused  required  that  certain  other  entries 
in  the  same  books  should  be  marked  to  be  used  as  evidence  on  their  behalf, 
and  those  entries  were  marked  and  real  to  the  Jury  by  the  witnesses  for 
the  Crown.  At  the  close  of  the  case  for  the  Crown  the  accused  stated 
through  their  counsel  that  they  did  not  intend  to  call  any  witnesses  and 
claimed  that  the  prosecutor  should  sum  up  the  case. 

The  Public  Prosecutor  (Mr.  Shaio)  contended  that  he  bad  the  right  of 
reply  and  referred  to  a  ruling  of  Muttusami  Ayyar,  J.,  in  Queen- Empress 
v.  Bhoiv  Rau  at  3rd  Madras  Sessions  on  16th  August  1886,  and  to  similar 
rulings  by  Collins,  C.J.,  in  Queen- Empress  v.  Arunachala  and  Queen- 
Empress  v.  Jevan  Lall  at  the  3rd  Madras  Sessions,  1887. 

Mr.  Wedderburn,  Mr.  Ramasawmi  Raju,  Anundacharalu,  Sadagopa- 
charyar,  Namaya  Chetti,  for  the  accused. 

It  was  urged  contra  that  the  prosecutor  had  heard  all  the  evidence  to 
be  used  for  the  accused,  and,  under  Section  289  of  the  Code  of  Criminal 
Procedure,  he  had  no  right  to  reply — Queen-Empress  v.  Grees  Chunder 
Banerjee  (1)  and  Empress  of  India  v.  Ealiprosonno  Doss  (2). 

JUDGMENT. 

KERNAN,  J.,  following  the  rulings  of  Collins,  C.J.,  and  Muttusami 
Ayyar,  J.,  held  that,  as  the  accused  had  adduced  evidence,  the  prosecutor 
was  entitled  to  reply. 


11  H.  341. 

[341]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


THE  MUNICIPAL  COMMISSIONERS  FOR  THE  CITY  OF  MADRAS, 

(Plaintiffs)  v.  PARTHASARADI  AND  ANOTHER  (Defendants).* 

[3rd  February,  1888.] 

City  of  Madras   Municipal  Act,  1878,  Section  318 — President  sole  judge  of  necessity  of 
cleansing  tink  likely  to  prove  injurious  to  health. 

By  Section  317  of  the  City  of  Madras  Municipal  Act,  1878,  the  President  of 
the  Municipal  Commissioners  was  invested  with  a  discretion  as  to  the  necessity 
of  cleansing  and  filling  up  tanks  and  wells  and  draining  off  stagnant,  water  likely 
to  prove  injurious  to  the  health  of  the  neighbourhood  ;  and  by  Section  318  was 
empowered  on  neglect  of  the  owner  to  comply  with  a  requisition  to  do  the 
necessary  work,  to  goo  the  work  done  and  to  recover  the  cos'.s  in  the  manner 
provided  for  the  collection  of  taxjs.  No  appeal  was  allowed  by  the  act  against 
the  President's  decision  : 


*  Special  Case  84  of  1887. 
(1)  10  C.  1024.  (2)  14  C.  247. 
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Held,  in  a  suit  by  the  Municipal  Commissioners  to  recover  from  the  defendants 
the  c^at  of  droning  and  clemsinv!  :i  tsv  k,  (hat  i<  was  not  open  to  the  defendants 
to  prove  ihati  tho  t  ink  was  not  likely  to  prove  injurious  to  the  health  of  the 
neighbourhood, 

[R.    -25  M.  118  (122,  133).] 

CASE  referred  under  Section  617  of  the  Code  of  Civil  Procedure,  by 
J.  W.  Handley,  Chief  Judge  of  the  Court  of  Small  Causes,  Madras,  in 
suit  No.  19381  of  1884. 

The  case  was  stated  as  follows  : — 

"  This  was  a  suit  by  the  Municipal  Commissioners  to  recover  under 
Section  318  of  the  City  of  Madras  Municipal  Act,  1878,  from  defendants 
as  trustees  of  a  pagoda,  the  cost  of  draining  and  cleansing  a  tank 
alleged  bo  be  the  property  of  the  pagoda.  Defendants  at  first  appeared 
by  the  same  vakil  and  pleaded,  inter  alia,  that  the  tank  was  not  the 
property  of  the  pagoda.  The  case  was  adjourned  from  time  to  time  at 
the  request  of  the  parties  with  a  view  to  a  compromise,  it  being  proposed 
on  behalf  of  plaintiffs  that  the  suit  should  be  withdrawn  upon  defend- 
ants executing  on  behalf  of  the  pagoda  a  release  of  all  claims  to 
the  tank  in  favour  of  the  Municipality.  Ultimately,  however,  the 
[342]nrgotiation  fell  through  and  the  case  came  on  tor  final  disposal  on  the 
llth  November  1887,  defendant  No.  1  being  represented  by  another  vakil, 
and  defendant  No.  2  not  appearing  either  in  person  or  by  pleader.  If  the 
question,  whether  the  tank,  the  subject;  of  the  suit,  was  in  fact  at  the  time 
when  the  Municipality  took  action  in  the  matter  injurious  to  health  or 
offensive  to  the  neighbourhood  within  the  meaning  of  Section  317  of  the 
Municipal  Act  of  1878  had  been  open  in  this  suit,  I  should  have  found  on 
the  evidence  that  plaintiffs  had  not  shewn  that  such  was  the  state  of 
the  tank.  But  I  was  of  opinion  that  the  Act  left  this  matter  entirely 
to  the  discretion  of  the  President,  and  that  if  he  considered  the  state 
of  a  tank  to  be  such  as  is  describe!  in  Section  317  be  was  entitled  to 
issue  the  notice  and,  in  default  of  compliance  with  such  notice,  uroceed 
under  Section  318.  I  therefore  held  that  plaintiffs  were  entitled  to 
recover,  and  having  found  that  defendant  as  dbarmakartas  of  the  pagoda 
were  the  persons  liable  to  pay  and  that  Es.  1,000  was  the  proper  amount 
recoverable,  I  gave  judgment  for  that  amount  and  costs  to  be  recovered 
from  the  property  of  the  pagoda.  The  vakil  of  defendant  No.  1  requested 
me  to  state  a  case  for  the  opinion  of  the  High  Court  as  to  the  construc- 
tion of  Section  317  of  the  Act.  Accordingly  I  made  my  judgment 
contingent  upon  the  opinion  of  the  High  Court. 

"  The  following  is  the  question  which  I  have  to  refer  for  the  opinion 
of  the  High  Court : — 

"  Is  it  open  to  the  Court  in  this  case  to  decide  whether  the  tank, 
the  subject  of  the  suit,  was  at  the  time  when  the  Municipality  took  action 
in  the  matter  injurious  to  health  or  offensive  to  the  neighbourhood  within 
the  meaning  of  Section  317  of  the  City  of  Madras  Municipal  Act, 
1878  ?  " 

Mr.  Michell,  for  plaintiffs. 

Sundram  Sastrya?,  for  defendant  No.  1.  Defendant  No.  2  did  not 
appear. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

We  agree  with  the  learned  Chief  Judge  that  the  Legislature  in 
Section  317  of  Madras  Act  V  of  1878  has  invested  the  President  with  the 
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discretion  to  require  the  owner  of  the  tank  to  drain  off  or  remove  the 
stagnant  water  from  the  tank,  and  in  tbe  event  of  the  owner  neglecting 
to  comply  with  such  requisition  the  President  may  execute  the  work  and 
recover  the  expenses  in  the  [34<3J  manner  prescribed  in  Section  318. 
No  appeal  is  given  and  the  President  is  constituted  the  sole  judge  of  the 
necessity. 

The  defendants  must  pay  the  costs  of  this  reference. 

Solicitors  for  plaintiffs  :  Barclay  &  Morgan. 


11  M.  343  =  1  Weir  732. 

APPELLATE  CEIMINAL. 

Before  Mr<  Justice  Kernan  and  Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  BOLAPPA.*     [29th  February,  1888.] 

District  Municipalities  Act,  1884  (Madras),  Section  173— Obstruction  of  public  street. 

Section  173  of  the  District  Municipalities  Act,  1884  (Madras),  provides  that  DO 
person  shall  deposit  anything  so  as  to  cause  obstruction  to  the  public  in  any 
street  without  tno  written  permission  of  the  Municipal  Council  : 

Held,  th-it  the  depositing  by  auy  person  of  an  article  in  the  street  without 
the  permission  of  the  Municipal  Council  amounted  to  an  obstruction. 

CASE  referred  by  H.  Goodrich,  District  Magistrate  of  Bellary,  under 
Section  438  of  the  Code  of  Criminal  Procedure. 

The  facts  were  stated  as  follows  : 

The  accused  in  this  case,  a  merchant  of  Bellary  town,  was  charged 
by  the  Municipality  under  Bye-law  61,  Section  255  of  the  District  Muni- 
cipalities Act  IV  of  1884  with  having  scored  jaggery  bags  on  the  bazaar 
road  within  the  Municipality.  It  was  proved  by  the  witnesses  for  the 
prosecution  that  the  accuse  3  stored  about  50  bags  of  jaggery  on  the  public 
road  in  front  of  his  shop,  occupying  a  portion  of  the  road  surface  measur- 
ing 5  yards  long  and  4  yards  broad  and  causing  obstruction  to  passen- 
gers. The  accused  admitted  having  stored  20  bags  occupying  about 
2  yards  in  width  of  the  road  surface,  but  pleaded  that  he  had  a  right 
to  do  so,  as  no  obstruction  was  hereby  caused  to  the  public.  In  spite 
of  this  admission  the  acaus^d  was  acquitted  under  Section  245  of  the 
Code  of  Criminal  Procedure,  the  Bench  of  Magistrates  having  held 
by  a  majority  that  the  act  of  cho  accused  did  not  constitute  an  offence. 

"  In  their  Order,  No.  559,  dated  23rd  March  1887,  Government 
have  sanctioned  the  levy  of  a  fee  of  Rs.  12  a  year  from  each  grain  [344] 
merchant  by  the  Bellary  Municipality,  who  might  desire  to  acquire  the 
privilege  of  utilizing  a  spa^e  of  2  yards  of  the  road  in  front  of  his  shop 
for  unloading,  measuring,  and  storing  his  consignments  of  grain  for  two 
hours  on  the  weekly  market  day  ani  on  the  day  preceding  it,  provided 
room  was  left  for  traffic.  No  permission  of  any  sort  was  obtained  by  the 
accused  in  the  present  case,  nor  any  fee  paid  by  him. 

"  The  Municipal  Council  moved  Government  to  direct  the  Public 
Prosecutor  under  Section  417  of  the  Code  of  Criminal  Procedure  to  present 
an  appeal  to  the  High  Court  from  the  order  of  acquittal  passed  in  this  and 
three  other  similar  cases. 

"  Government  have  in  their  Order,  No  2681,  Judicial,  dated  24th 
November  1887,  observed  that  the  point  involved  was  one  of  law  and 
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*  Criminal  Revision  Case  579  of  1887. 
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1888       instructed  me  to  refer  the  plainest  case  to  the  High  Court  under  Section 
FEB.  29.     438  of  the  Code  of  Criminal  Procedure   and    to   ask  that  the  law  on  the 

point  may  be  authoritatively  declared  and  a  new  trial  directed. 

APPEL-  "  The  act  of  the  accused  in  the  present  case  falls   under  Section   173 

LATE      of  the  District  Municipalities  Acb  and  Bye-laws  57,   61,  and   62  of  the 

CRIMINAL.  Municipality  sanctioned   in  G.O  ,  No.   1010,  dated   7th  June  1878.     In 

Section  173  and  Bye-law  61    the  words,  "  So  as  to   cause   obstruction  to 

11  M.  343=  tne  public,"  occur,  and  these  words  do  not  seem    to  have   been  defined 

1  Weir  732.   anywhere.     It  is  doubtful  whether  these  words  throw  on  the  prosecution 

the  burden  of  proving  that  the  public  could   not  pass    at  all  by  reason  of 

the  obstruction  or  whether,  the  public  having  the  right  to  pass  freely  over 

all  portions  of  ihe  street,  an    obstacle  in  any  part  of  the   roadway  is  an 

obstruction  within  the  meaning  of  the  section. 

"  I  am  of  opinion  that  the  act  of  the  accused  amounts  also  to  a  public 
nuisance  as  defined  in  Section  268  and  punishable  under  Section  290  of 
the  Indian  Penal  Code.  The  case  of  Umesh  Chandrakar,  in  re  (l),  is 
analagous  to  the  present  one. 

"  I  have  therefore  the  honour  to  request  that  the  Honourable  Judges 
may  be  pleased  to  issue  orders  declaring  the  law  on  the  point  authorita- 
tively and  to  direct  the  retrial  of  the  case." 

The  Public  Prosecutor  (Mr.  Powell),  for  District  Magistrate. 
The  Court  (KERNAN  and  PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 

[345]  The  depositing  by  any  one  of  any  article  on  the  high  road  ex- 
cept with  the  license  of  the  Municipality  under  Section  173  is  an  obstruc- 
tion. The  public  are  entitled  to  the  whole  width  of  the  road  unimpeded  by 
any  article  deposited  thereon.  The  Bench  having  found  that  articles  were 
deposited  on  the  road  without  license,  should  have  found  that  such  depo- 
sit caused  obstruction.  The  deposit  might  not  be  very  great,  but  in  law 
it  was  an  obstruction. 

We  set  aside  the  acquittal  and  direct  the  accused  to  be  retried  before 
the  Bench. 


11  H.  345. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


EUPABAI  AND  OTHERS  (Plaintiffs  Nos.  1,  2,  and  3),  Appellants  o. 

AUDIMULAM  AND  OTHERS  (Defendants),  Respondents* 

[4th  November,  1887,  and  17th  January,  1888.] 

Presumption  that  person  paying  off  a  mortgage  intends  to  keep  the  security  alive— Power 
of  Court  to  order  refund  of  money  wrongly  paid  out  of  Court  in  anotJier  suit — 
Limitation  Act,  Scliedule  II,  Article  29 

In  1861  B  granted  a  lease  of  his  zamincUri  to  A  for  30  years,  A  undertaking  to 
pay  off  all  debts  theu  due  by  B  B  dial  in  1882  and  his  successor  sued  A  and 
obtained  a  decree  that  on  paymeucof  Rs.  1/20,000  A  should  give  up  possession  of 
the  zamindari.  This  sum  having  be"n  p*id  into  Court,  \  lost  possession  of  the 
zamindari.  On  January  5th,  1875,  A  had  mortgaged  the  whole  zamindari,  which 
consisted  of  22  villages,  to  M  to  saoure  a  loan  of  Rs.  1,00.000  borrowed  by  A  to 
pay  off  the  debts  of  B  which  A  undertook  ti  pay  in  1861.  On  June  27th,  1879, 
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A  being  indebted  to  M  in  the  sum  of  Ra.  1,78,000,  paid  M  Es.  1,00,000,  and  under 
took  to  pay  ibe  balance  out  of  the  income  of  the  estate,  M  releasing  the  22 
villages  from  the  mortgage  ot  January  5tn,  1875.  Ou  June  '^Sth,  1879,  A  execu- 
ted a  mortgage  ot  the  22  villages  to  L  to  heoure  repayment  of  Bs.  1, 30,000.  Of 
this  sum,  Es.  1,00,000  was  borrowed  to  pay  M  aud  Es.  30,000  was  a  prior  debt 
due  by  A  to  L.  Of  the  Rs.  1,00,000  paid  to  M,  Es.  ^7,000  was  specially  applied 
to  discharge  HO  much  of  the  charge  created  by  the  mortgage  of  January  5th,  1875. 
On  January  dO-h,  Ib75,  A  borrowed  from  b  Es.  43.00U  aud  mortgaged  to  her  10 
of  the  '2'2  villages  of  tne  zarnmdari.  In  I8b5  8  sued  L  lo  have  her  debt  declared 
a  first  charge  on  the  money  paid  into  Court  by  the  zammdar.  The  Subordinate 
Judge  held  that  L  had  a  prior  claim  on  the  luud  and  dismissed  the  suit  : 

Held,  on  appeal,  following  the  principle  of  decision  in  GokaicLus  v.  1'uranmal 
(L.E.,  11  I. A.,  126)  that  L  was  entitled  to  a  first  charge  on  the  fund  to  the  extent 
[346]  of  Es.  *7,000  which  had  been  applied  to  pay  off  the  morigage  of  January 
t>th,  1875.  lu  the  suit  brought  by  B's  successor  against  A  to  recover  the  zamin- 
dari  L  was  a  party,  but  3  was  not.  In  that  suit  L obtained  an  order  for  payment 
of  Es.  1,00,000  ot  the  sum  paid  into  Court  by  the  zamiudar.  It  was  contended 
by  L  (1)  that  S  could  have  uo  decree  for  repayment  of  this  sum  and  (2)  that  if  the 
money  was  wrongly  paid  under  the  order  of  the  Court  to  L  it  was  wrongfully 
seized  within  the  meaning  of  Article  U  of  Schedule  II  uf  the  Indian  .Limitation 
Act: 

Held,  that  the  Court  had  power  to  order  a  refund  and  that  Article  29  of  Sche- 
dule II  of  the  Limitation  Act  was  not  applicable. 

[P.,  16  M.  94  (96;;  iiO  M.  274  (275)  =  7  M.L.J.  87;  12  C.P.L.R.  70  (72);  R.,  35  M. 
183  (185)  =  '2'2  M.L.J.  1-2  (14)  =  10  M.L.T.  380  =  11912;  M-W.N.  158  (161);  16 
Ind.  Gas.  9U  (916)  =  23  M.L.J.  519  =  12  M.L.T.  45B=il912)  M.W.N.  1179. j 

APPEAL  from  the  decree  of  A.  J.  Mangalam  Pillai,  Subordinate  Judge 
of  Madura  (West),  in  suit  No.  7  of  1885. 

The  facts  are  set  out  in  the  judgment  of  the  Court  (KEENAN  and 
PAEKEE,  JJ.). 

Bashyam  Ayyangar  and  Kalianaramayyar,  for  appellants. 

Subramanya  Ayyar,  for  respondents. 

JUDGMENT. 

This  case  was  argued  at  much  length,  and  many  documents, 
records  of  suits  and  many  legal  authorities  were  referred  to.  We  do  not 
think  it  necessary  to  follow  the  arguments  (except  on  the  points  that 
appear  material)  in  detail. 

Bangaru  Appu  Nayak,  zamindar  of  Kannivadi,  was  in  the  year 
1861  greatly  in  debt  and  had  consented  to  decrees  in  many  suits  brought 
by  creditors  and  thereby  gave  those  creditors  hypothecation  for  their 
debts  on  different  villages. 

Those  debts  were  created — some  by  the  ancestors  of  the  zamindar, 
but  mostly  by  himself — and  they  amounted  to  about  Bs.  3,19,500. 

The  zamindar  granted  to  Adimulam  Pillai,  defendant  No.  1,  a  lease, 
dated  the  20th  of  July  1861,  of  che  zamin  for  50  years,  for  the  purpose, 
as  stated  therein,  of  clearing  the  debts  slowly  as  therein  specified.  That 
lease  recited  the  debts  due  to  the  various  creditors  by  names,  and  the 
intention  of  the  zamiudar  to  liquidate  the  debts  as  thereby  provided. 
It  provides  that  Adimulam  Pillai  should  take  possession  of  22  of  the 
villages,  and  manage  the  same  (3  villages  being  retained  by  the  zamindar} 
and  that  Adimulam  Pillai  should  pay  the  pesnkash  to  Government  and 
certain  maintenance  to  the  zamindar  and  to  others  and  interest  on  the 
debts,  and  the  principal  of  the  debts  also  as  therein  provided.  Pro- 
visions are  made  for  securing  Adimulam  Piilai  the  debts  paid  by  him. 
Adimulam  Piliai  entered  into  possession  oi  the  22  villages  and  so  continued 
in  possession,  until  he  was  put  out  of  possession  in  1882  as  after  stated, 
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By  means  of  money,  partly  his  own,  but  [347]  principally  by  money 
borrowed  by  himself  from  other  persons,  he  paid  off  and  got  the  zamin- 
dari  released  from  the  original  debts  set  out  in  the  lease  of  1861. 

Many  of  the  sums  of  money  borrowed  by  Adimulam  Pillai  he  repaid 
from  the  income  of  the  22  villages.  But  two  large  debts  contracted  by 
him  remained  unpaid,  wnen  his  possession  of  the  villages  ceased  in  1882. 
These  debts  are — one  to  Sukya  Bhai  (represented  by  the  plaintiffs  in  this 
suit)  under  Exhibit  A,  and  a  debt  due  to  defendant  No.  4  under  Exhibit  G. 
By  Exhibit  A,  30th  January  1875,  Adimulam  Pillai  mortgaged  to  Sukya 
Bhai  10  of  the  villages  to  pay  a  sum  of  Es.  43,000,  which  sum, 
wiMi  interest,  is  the  claim  of  the  plaintiff  in  this  suit.  By  exhibit  C, 
Adimulam  Pillai  mortgaged  the  whole  22  villages  for  payment  of 
Es.  1,30,000,  to  defendant  No.  4.  Bungaru  Appu  Nayak,  the  lessor,  in 
the  lease  of  20th  July  1861,  died  on  the  6th  February  1881,  without  issue. 
The  zamindari  was  impartible,  and  his  brother,  Appasami  Nayak.  having 
succeeded  as  zamindar  filed  suit  No.  4  of  1881  in  the  Court  of  the 
District  Judge  of  Madura  to  establish  his  title  to  the  zamindari  free  from 
the  lease  of  20th  July  1861  and  for  possession  of  the  zamindari  with 
mesne  profits  from  9th  February  1881.  The  defendants  to  that  suit  were 
Adimulam  Pillai,  the  lessee,  and  Kusturi  Eeddi,  Kuppu  Eeddi  and  Guru- 
sami  Eeddi,  who  were  sub-lessees  of  portions  of  the  zamin  from  Adimulam, 
defendant,  and  who  alleged  they  advanced  money  to  him,  No.  1,  to  pay 
debts  due  by  the  late  zamindar,  the  lessor.  Defendant  No.  4  in  this  suit 
applied  to  be,  and  was  made  party  (defendant  No.  5)  to  that  suit  to 
protect  his  interest  in  the  debt;  due  to  him  by  Adimulam  (defendant  No.  1) 
secured  by  Exhibit  C,  on  foot  of  which  and  collateral  securities  he 
claimed  Es.  1,74,445.  In  that  suit,  it  was  decided  by  the  District 
Judge  that  the  document  of  tha  20th  July  1861  was  not  binding  on  the 
plaintiff,  the  zamindar,  as  a  lease,  but  that  it  was  binding  on  him  as  a 
mortgage  to  the  extent  of  Es.  1,87,885  paid  by  defendant  No.  1,  to  re- 
lease the  estate  from  debts  which  as  against  the  plaintiff  were  proper 
charges  on  the  estate,  and  by  decree,  dated  the  18th  of  April  1882,  the 
Court  ordered  that  the  defendants  (in  that  suit)  should  give  up  possession 
of  the  zamindari  of  Kannivadi  to  the  plaintiff  on  his  paying  into  Court 
for  defendants  No.  1  and  No.  5  the  sum  of  Es.  1,87,735  with  interest 
at  9  per  cent,  from  the  9th  of  February  1881  till  payment  leas  profit  of 
the  estate. 

[348]  The  zamindar  deposited  on  the  3rd  of  June  1882  Es.  2,00,000 
in  Court  in  that  suit.  On  the  7th  of  June  1882,  the  District  Court  made  an 
order  for  payment  co  defendant  No.  5  in  that  suit  (fourth  defendant  here) 
of  Es.  1,00,000  (stated  to  be  admitted  to  be  due  to  him)  out  of  the  sum  so 
deposited  and  recited  that  the  claims  of  creditors  Nos.  2,  3,  4,  and  the 
representatives  of  Tekaram  Sukya  Bhai  could  not  exceed  Es.  1,00,000, 
and  it  was  ordered  that  Es.  1,00,000,  should  be  retained  for  a  limited  time 
for  other  creditors  to  put  forward  claims.  Notices  (Exhibit  S)  were,  issued 
to  defendants  Nos.  2,  3,  4,  and  to  Sukya  Bhai  to  file  a  petition  on  or  before 
the  21st  July  1882,  stating  if  anything  was  due  to  them,  respectively,  out 
of  this  money  in  Court. 

The  plaintiff  in  that  suit  (4  of  1881)  appealed  to  the  High  Court  and 
by  decree,  dated  the  2nd  of  May  1885,  the  sum  of  Es.  1,87,335,  was  reduced 
to  Es.  1,20,000.  The  difference  between  the  latter  sum  and  2,00,000, 
rupees  was  paid  out  of  Court  to  the  zamindar  leaving  20,000,  in  Court 
which  sum  was  by  order,  dated  the  18th  of  January  1887,  paid  to  defendant 
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No.  4,  in  this  suit  on  an  undertaking  by  him  to  repay  the  sum,  if  so  order- 
ed by  the  Court. 

On  the  1st  May  1835  this  suit  was  filed  by  the  four  plaintiffs,  the  first 
two  of  whom  are  daughter  and  grand-daughter  of  Sukya  Bhai  and  the 
third  is  husband  of  the  2nd  and  the  4bh  is  transferee,  by  way  of  security, 
of  the  claim  of  the  other  plaintiffs. 

The  defendants  are  No.  1,  Adimulam  Pillai,  No.  2  and  No.  3  are  his 
sons,  No.  4  the  Rev.  Laberthere  (defendant  No.  5  in  the  former  suit). 

In  the  first  instance  Kusturi  Reddi  and  Gurusami  Reddi  were  made 
parties  to  this  suit,  but  their  names  were  afterwards  struck  out  and  they 
are  nob  now  parties.  In  the  plaint,  the  deed  of  hypothecation  of  the  30th 
of  January  1875  from  defendant  No.  1  to  Sukya  Bhai  for  Rs.  43,000 
payable  by  instalments  beginning  30th  January  1878  the  last  of 
which  was  due  on  the  30sh  January  1884  is  stated  and  the  plaint 
claims  that  after  crediting  a  payment  (admitted)  the  sum  of  Rupees 
69,284-3-0  is  due  thereon.  The  plaint  also  states  the  decree  directing  the 
money  to  be  paid  into  Court  and  bhe  payment  out  of  Rs.  1,00,000  to  defend- 
ant No.  4  and  that  Rs.  1,00,000  still  was  in  Court  (when  the  plaint  was 
filed  the  appeal  had  not  been  disposed  of).  The  relief  prayed  is  payment 
[349]  by  the  defendants,  Nos.  1,  2,  3  of  the  Rs.  69,284  and  that  same 
should  be  declared  to  bo  a  firsb  charge  on  the  amount  deposited  by  the 
zamindar.  Defendant  No.  1  in  his  written  statement  admits  the  rights  of 
plaintiffs  No*.  1  and  2.  Defendants  Nos.  2  and  3,  song  of  defendant  No.  i, 
deny  that  they  are  liable.  Defendant  No.  4  does  not  appear  to  have 
filed  any  written  statement,  but  alleged,  as  appeirs  by  the  Judge's  judg- 
ment, that  he  is  not  liable  t:>  the  plains  claims,  having  got  the  money  from 
the  Court  and  denies  plaintiffs'  deb;  and  says  plaintiffs  are  not  the  legal 
heirs  of  Sukya  Bhai. 

The  Subordinate  Julge  decided  that  plaintiffs,  Nos.  1,  2  and  3  were 
the  representatives  of  Sukya  Bhii  and  mala  a  decree  for  payment  of  the 
plaintiffs'  claim  by  defendants  Nos.  1,  2,  3,  but  dismissed  the  suit  as 
against  defendant  No.  4,  OQ  the  ground  that  the  claim  of  defendant  No.  4 
on  the  Rs.  1,20,000  is  prior  to  the  claim  of  the  plaintiffs.  The  ques- 
tion of  priority  between  the  plaintiffs  and  defendant  No.  4  is  to  be 
determined. 

One  ground  of  priority  relied  on  by  the  defendant  No.  4  and  to  which 
the  Judge  referred  is  this.  He  is  assignee  of  a  judgment  against  the 
zamindar — the  lessor  in  suit  5  of  1868  for  Rs.  1,27,000  and  also  assignee  of 
a  judgment  against  the  same  zemindar  in  suit  No.  19  of  1870  for  Rs.  20,000 
or  there-abouts.  It  is  contended  for  defendant  No.  4  that  these  judgments 
were  obtained  for  moneys  borrowed  by  defendant  No.  1  or  paid  by  him  to 
discharge  debts  due  by  the  zamindar  before  1861  and  for  which  razinama 
decree  had  been  obtained.  This  is  no  doubt  true.  It  is  also  probably  true 
that  in  the  debts  for  which  the  decree  in  5  of  1868  was  given,  some  of 
these  debts  were  incurred  for  moneys  borrowed  to  pay  off  portions  of  the 
debts,  which  were  included  as  charges  in  the  Rs.  1,20,000.  But  defendant 
No.  1  borrowed  and  borrowed  again  to  pay  the  prior  borrowing  and  it  would 
be  impossible  to  trace  any  equity  in  defendant  No.  4  or  in  the  assignors 
of  the  decrees  of  1870  and  1868  to  have  the  benefit  of  money  lent  to 
defendent  No.  1  to  pay  off  such  ancestral  or  family  debts.  Moreover,  the 
zamindari  has  been  released  on  record  from  all  debts  in  suits  before  1861 
and  those  suits  included  all  debts,  ancestral  and  other  debts,  which  would 
be  chargeable  against  the  zamindari. 
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1888  The  zamindar  by  the  lease  of  1861   bound  himself,   when  proof  was 

JAN.  17.     given  to  him  of  payment  of  the  debt;  mentioned  in  that  document,  to  give 

a  bond  for  the  amount  of  such  debt,   and  the  [350]   bonds  on  which  the 

APPEL-     decrees  19  of  1870  and  5  of  1868  were  obtained  were  so  given. 

,    LATE  These  bonds  aud  decrees  were  securities  binding  on  the  zamindar  and 

CIVIL,      might  be  used  against  him,  but  they  did  not  bind  the  estate  in  the  hands 

of  the  present  zamindar. 

11  M.  345.  The  money  paid  into  Court  was  not  paid  for  the  purpose  of  discharg- 

ing either  of  those  decrees.  But  it  was  paid  in,  in  discharge  of  ances- 
tral and  family  debts  binding  the  estate,  and  which  had  been  paid  by 
defendant  No.  1  under  the  conditions  in  the  lease  of  1861.  The  decree 
for  payment  of  Es.  1,20,000  was  made  not  because  of  any  liability  on  the 
estate  then  existing  by  virtue  of  decrees,  but  because  the  estate  was  re- 
lieved by  defendant  No.  1  from  ancestral  and  family  debts  to  the  extent  of 
Es.  1,20,000  and  because  it  would  ba  inequitable  to  take  from  defendant 
No.  1  the  benefit  of  the  lease  without  paying  him  the  amount  which  the 
present  zamindar  would  have  been  obliged  to  pay,  if  defendant  No.  1  had 
not  paid  those  debts.  Defendant  No.  4  was  not  entitled  to  take  any  pro- 
ceedings against  the  estate,  or  against  the  present  zamindar  in  respect  of 
either  of  the  decrees. 

We  do  not  think  defendant  No.  4  is  entitled  to  be  considered  to 
have  a  charge  on  the  Es.  1,20,000  by  reason  only  of  being  assignee  of  the 
decrees.  The  plaintiffs  in  the  appeal  before  us  contended  that  the 
Es.  1,20,000  was  compensation  for  the  loss  of  the  lease,  and  in  lieu  of 
the  lease,  and  that  plaintiffs,  as  the  mortgagees  of  the  lease,  have  a  first 
charge  on  the  money. 

It  is  clear  the  money  was  not  awarded  by  the  Court  in  lieu  of  the  lease, 
as  the  lease  was  declared  invalid  as  a  lease,  but  good  as  a  mortgage  to  the 
extent  of  Es.  1,20,000. 

The  money  paid  into  Court  was  not  a  substitute  for  the  interest  in  the 
lease.  The  Court  treated  the  lease  as  a  mortgage  on  the  zamindari  for  the 
amount  which  the  plaintiff  in  the  suit  of  1881  ought  to  pay.  That  mort- 
gage was  created  by  the  decree  and  was  not  contemplated  by  any  of  the 
parties  when  the  instruments,  under  which  the  plaintiffs  and  defendant 
No.  4  claim,  were  executed.  The  mortgage,  though  not  a  substitute  for  the 
lease  in  the  zamindari,  was  an  interest,  which  had  arisen  in  consequence 
of  the  payment  by  defendant  No.  1,  in  respect  of  his  interest  in  the  lease, 
which  interest  was  mortgaged  to  the  plaintiffs  and  defendant  No.  4. 

The  interest  in  the  lease  has  failed,  but  defendant  No.  1  had  a 
[351]  right  under  tne  decree  of  January  18b2  to  remain  in  possession 
until  the  amount  awarded  was  paid.  We  think,  therefore,  the  mortgagees 
of  the  lease  were  entitled  to  have  the  amount  due  to  them  on  the  mortgage 
of  the  lease  thrown  on  the  Es.  1,20,000.  As  between  defendant  No.  1 
and  defendant  No.  4  this  view  has  been  adopted  in  suit  4  of  1881  and  as 
between  the  plaintiffs  and  defendant  No.  1  the  latter  has  in  his  written 
statement  admitted  plaintiffs'  right  to  be  paid  out  of  the  mortgage  amount. 
Moreover,  from  the  order  of  the  7th  June  1882,  it  appears  that  the  District 
Judge  contemplated  that  other  parties  than  defendant  No.  4  claiming 
against  defendant  No.  1  would  be  entitled  to  participate  in  the  fund. 

A  question  is  made  by  the  plaintiffs  in  the  4th  ground  of  appeal  whe- 
ther the  Es.  1,20,000  should  be  divided  rateabiy  between  them  and  defend- 
ant No.  4,  but  it  was  not  urged  or  argued  by  either  party. 

It  is  therefore  now  to  be  seen  what  are  the  priorities  of  the  plaintiffs 
and  defendant  No.  4  to  the  sum  of  Es.  1,20,000.  No  doubt  the  decree  of 
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the  18th  April  1882  directed  that  the  Rs.  1,87,000  was  to  he  paid  to  the 
defendants  Nos.    1  and  5  in  that  suit,  but  the  plaintiffs  in  this  suit  were      'AN-  1? 
not  parties  to,   and   are  not  hound  hy,   that   decree.     Defendant    No.  4, 
however,    contends  that,    if   the   plaintiffs  adopt   the   decree  in    respect 
of   the  declaration    that  the  Rs.    1,20,000  should  be   paid    into   Court,        LATE 
they  must  adopt   all  the  directions  in  the    decree,  including  the  direc-      ClVIL. 
tion  for    payment    to    defendant    No.  4.     This    contention    is  not  well    ifIT~I,. 
founded.  "  *'  W' 

Defendant  No.  4  sets  up  that  decree  as  defining  his  rights.  The 
plaintiff's  not  being  bound  thereby  may,  and  do  submit,  to  be  bound  by 
the  declaration  that  the  lease  is  not  valid  as  a  lease,  but  good  as  a  mort- 
gage. They  cannot  set  UD  any  matter  inconsistent  with  that  declaration. 
But  the  direction  as  to  payment  of  the  amount  of  the  mortgage  money 
is  entirely  separate  from  the  prior  declaration.  A  direction  for  the  pay- 
ment of  the  mortgage  money  to  plaintiff  would  not  be  inconsistent  with 
the  prior  declaration. 

Here  the  plaintiffs  only  dispute  the  direction  for  payment  to  defend- 
ant No.  5  in  that  suit  of  the  Rs.  1,20,000  and  this  is  consistent  with 
the  adoption  of  the  rest  of  the  decree.  The  appellants  relv  on  the 
deed  of  the  30bh  of  January  J875,  whereby  seouritv  was  given  on  10 
villages  and  claim  the  priority  of  that  date.  If  defendant  No.  4  does  not 
establish  priority  over  that  [359}  deed,  plaintiffs  will  have  priority  over  so 
much  of  the  Rs.  1,20,000,  as  will  represent  the  proportionate  value  of  the 
10  villages  to  the  12  other  villages.  Defendant  No.  4  relies  on  the  deed 
of  the  28th  of  June  1879,  whereby  all  the  22  villages  were  hypothecated. 
As  regards  the  12  villages  not  hypothecated  to  the  plaintiffs,  they  cannot 
claim  any  portion  of  their  proportionate  value.  Defendant  No.  4,  however, 
seeks  to  establish  his  priority  over  the  plaintiffs  in  respect  of  the  10 
villages  thus  : — 

By  deed  of  the  5th  of  January  1875,  Exhibit  XII,  defendant  No.  1 
hypothecated  to  Minakshi  Nayak  the  12  villages  [and  also  property 
belonging  to  defendant  No.  1  in  his  own  right]  to  secure  a  sum  of 
Rs.  1,00,000,  therein  recited  as  being  due  by  defendant  No.  1  for  moneys 
advanced  to  pay  debts  mentioned  in  the  deed  of  1861. 

This  deed  created  the  hypothecation  first  in  date  by  defendant  No.  1 
on  all  the  villages. 

By  an  agreement  in  writing,  dated  the  27th  of  June  1879,  (allowed  to  be 
given  in  evidence  by  the  plaintiffs  on  the  appeal)  between  Minakshi  Nayak 
and  defendant  No.  1,  the  Exhibit,  No.  XII  of  the  5th  January  1875.  is 
recited  and  also  the  fact  that  defendant  No.  1  became  further  indebted  to 
Minakshi  making  his  whole  indebtedness  after  credit  and  deduction 
Rs.  1,78,317 — and  that  Minakshi  received  from  defendant  No.  4,  byname, 
Rs.  1,00,000— and  that,  after  crediting  of  that  sum  21,683  and  6,030  rupees 
to  the  bond  of  the  5th  January  1875,  there  remained  a  balance  of 
Rs.  78,317  due  by  that  defendant  to  Minakshi.  The  agreement  provided 
that  Minakshi  released  the  22  villages  from  the  hypothecation  liability 
created  by  the  deed  of  5th  January  1875,  and  that  the  Rs.  78,317  should 
be  paid  by  defendant  No.  1,  out  of  the  income  of  the  zamin,  by  instalments 
as  thereby  provided. 

The  Exhibit  C  was  executed  bearing  date  the  nexb  day,  viz.,  the  28th 
of  June  1879.  It  reoibed  that  Rs.  30,000  was  theretofore  and  then  due 
bv  defendant  No.  1  to  defendant  No.  4,  and  that  the  latter  at  request  of 
the  former  paid  to  Minakshi  Rs.  1,00,000.  Ib  then  provided  that,  for  the 
purpose  of  paying  that  sum  of  Rs.  1,30,000  and  interest,  from  the  income 
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'  1888        of  the  zamin,  tbe  pesbkash  and  maintenance  and  interest  should  be  paid 

JAN.  J7.     and  that  defendact  No.  1  should  pay  Rs.  78,317  and  interest  to  Minakshi 
by  Rs.  16,000  per  annum  ard  shculd  jay  tbe  Rs.  1,30,000  by  [353]  in- 

APPEL-      stalments,  commercing  30th  July  1885  and  ending  30th  July  1889,— that 
LATE       after  the  debt  to  Minakshi  should  be  paid  off  the  estates  which  defendant 

ClVIL.      No.  1  mortgaged  to  Minakshi  should  be  made  equivalent   to   the  amount 
of  the  debt  of  Rs.  1,30,000  and  interest  until  it  was  cleared.     The  proper  - 

11  M.  345.   tie8  set  out  in    C   comprise   the   22   villages  acd   property  of  defendant 
No.  9   not  belonging  to  the  zamindari. 

Thus  it  appears  that  21,683  +  6,030  =  27,713  of  the  Rs.  1,00,000 
lent  by  defendant  No.  4  was  specially  applied  to  discharge  so  much  of  the 
hypothecation  charges  created  by  tbe  Exhibit  XII,  dated  the  5th  of 
January  1875.  Tbe  principle  of  the  decision  in  Gokaldasv.  Puranmal  (l) 
is  that  when  in  India  there  are  successive  mortgages  on  an  estate,  a 
purchaser  or  mortgagee  of  the  equity  of  redemption  who  pays  off  a 
first  incumbrance,  is  entitled  as  against  intermediate  incumbrances 
to  stand  in  the  place  of  the  incumbrances  paid  off,  even  though  he 
did  not  express  any  intention  to  keep  alive  the  first  incumbrance. 
In  tbe  judgment,  it  is  said:  "The  doctrine  of  Toulmin  v.  Steere  is 
not  applicable  to  Indian  transactions,  except  as  a  law  of  justice, 
equity  and  good  conscience.  The  obvious  question  to  ask  in  the 
interest  of  justice,  equity  and  good  conscience  is  what  was  the  inten- 
tion of  the  party  paying  off  the  charge.  He  had  a  right  to  extinguish 
it  or  to  keep  it  alive.  What  was  bis  intention  ?  If  there  is  no  express 
evidence  of  it  what  intention  should  be  ascribed  to  him  ?  The  ordinary 
rule  is  that  a  man  having  a  right  to  act  in  either  of  two  ways  shall  be 
assumed  to=have  acted  according  to  his  interest.  In  each  case,  it  may  be 
for  the  advantage  of  the  owner  of  the  partial  interest  to  keep  on  foot  a  charge 
upon  the  corpus  which  he  has  paid  off?  "  If  therefore,  the  Rs.  1,00,000 
lent  by  defendant  No.  4  had  been  applied  to  pay  off  the  whole  hypothe- 
cation charges  under  the  Exhibit  XII,  5th  January  1875,  no  doubt 
defendant  No.  4  would  have  had  the  priority  of  that  charge  to  the 
full  amount.  But  only  Rs.  27,713  was  so  applied,  and  the  question 
is  does  that  fact  prevent  the  application  of  tbe  rule  above  stated.  We 
do  not  think  it  does,  inasmuch  as  the  hypothecation  under  that  agree- 
ment of  5th  January  1875  is  by  the  terms  of  the  agreement  of  the 
27th  of  June  1879  released  and  Minakshi  after  that  had  no  hypothe- 
cation on  the  villages.  The  position  there- [354]  fore  of  defendant  No.  4 
is  in  principle  the  same  as  regards  Rs.  27,713  as  if  he  had  paid  off  the 
whole  amount  of  the  hypothecation  of  5th  January  1875.  The  whole 
charge  was  released  as  it  was  in  the  case  the  subject  of  the  decision  in  the 
Privy  Council.  But  as  defendant  No.  4  has  only  paid  a  part  of  the  amount 
of  the  first  charge,  he  can  only  rank  to  that  extent  and  interest  in  the 
priority  of  that  first  charge.  The  result  is  that  defendant  No.  4  must  be 
declared  to  be  entitled  to  have  a  first  charge  to  the  extent  of  Rs.  27,713  and 
interest  on  the  sum  of  Rs.  1,20,000. 

It  is  alleged  by  the  plaintiffs  that  the  10  villages  are  more  valuable 
villages  than  the  12  villages.  If  this  is  so,  the  value  of  each  village  should 
be  ascertained.  If  the  amount  of  the  value  of  the  10  villages  exceeded 
the  value  of  tbe  debt  due  to  the  plaintiff,  then  the  balance  would 
be  applicable  to  the  debt  of  defendant  No.  4,  who  has  a  second  charge 
thereon. 

(1)  11  I.  A.  126=100.  1035. 
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Defendant  No.  4  contends  that  having  been  awarded  payment  of  the 
sum  of  Es.  1,00,000  under  the  order  of  the  7th  of  June  1882,  the  plaintiffs 
are  not  entitled  to  obtain  any  decree  that  defendant  No.  4  should  refund 
that  sura,  or  any  part  of  it.  We  do  not  doubt  that  a  court  of  equity  has 
power  to  make  such  order,  if  it  is  necessary  to  effectuate  justice  between 
the  parties.  The  plaintiffs  were  not  parties  to  the  suit  of  1881  and  the 
decree  and  order  for  payment  were  made  by  the  Court  in  the  absence  and 
in  ignorance  of  the  claim  of  the  plaintiffs.  The  order  was  made  in  mistake 
of  the  facts.  Moreover,  the  order  was  plainly  not  intended  by  the  Court 
to  be  a  final  disposition  of  the  fund.  It  contemplated  that  further  claims 
might  come  in,  but  apparently  the  Court  thought  it  was  not  likely  that  the 
payment  to  defendant  No.  4  could  be  disputed.  The  payment  was  merely 
provisional.  Moreover,  a  court  of  equity  exercises  the  jurisdiction  to  order 
a  refund  of  payment  made  under  its  order  when  justice  requires  it.  In 
cases  when  legatees  have  been  paid  by  order  of  Court  in  the  distribution 
of  assets  and  when  an  unpaid  creditor  or  legatee  sues  to  recover  his  debt 
or  legacy,  the  Court  makes  decree  against  the  paid  legatee  to  refund.  See 
March  v.  Russell  (1),  Gillespie  v.  Alexander  (2). 

Defendant  No.  4  contended  that  the  money  paid  to  him  under  the 
order  of  the  7th  of  June  1882,  if  it  was  wrongfully  paid,  was  wrongfully 
seized  within  the  meaning  of  Article  29  of  the  Limit-  [355]ation_J  Act, 
and  therefore  the  plaintiff  is  barred  from  recovering  the  amount  wrongly 
paid.  We  do  not  think  the  order  for  payment  was  a  legal  process  within 
the  meaning  of  that  section. 

The  process  meant  by  that  article  refers  to  process  under  which 
seizure  takes  place.  Here  there  was  no  seizure.  The  fund  was  Court 
and  was  subject  to  the  order  of  the  Court.  Article  29  does  not  apply. 

Though  the  plaintiffs  stated  their  cause  of  action  arose  in  1878, 
they  were  mistaken.  Their  cause  of  action  arose  when  the  decree  of  the 
February  1882  was  passed  and  Article  120,  Limitation  Act,  applies. 
Therefore  the  suit  is  in  time.  The  first  two  plaintiffs  are  the  represent- 
atives of  Sukya  Bhai  to  whom  the  bond  of  the  30fch  of  May  1875  was 
executed  and  apparently  are  the  parties  entitled  to  maintain  this  suit 
along  with  plaintiff  No.  4.  The  sub-lessees,  the  Eeddies,  who  were 
parties  to  suit  4  of  1881,  had  not  any  hypothecation  on  the  lease  of 
1861  and  have  no  claim  in  the  fund  and  it  was  not  necessary  to 
make  them  parties  to  the  suit.  They  did  not  appeal  from  the  decree 
of  1881.  The  sum  due  to  the  plaintiffs  and  defendant  No.  4  exceeds 
the  Es,  1,20,000  and  interest.  We  modify  the  decree  of  the  Subordinate 
Judge  as  follows  :  —  We  declare  that  the  funds  applicable  to  the  payment 
of  the  plaintiffs  and  defendant  No.  4  in  this  cause  are  as  follows:  — 
Es.  1,20,000  with  interest  thereon,  Es.  1,00,000  from  7th  June  1882,  also 
interest  on  Es.  20,000  from  the  18th  day  of  January  1887  and  with  such 
further  interest  as  mentioned  in  the  decree  of  the  High  Court,  and  that 
all  such  sums  and  interest,  after  making  deduction  allowed  by  the  Court 
amounted  on  the  18th  January  1887  to  Es.  1,38,639  as  appears  by  an 
order  of  the  Court  of  that  date.  Declare  defendant  No.  4  entitled  to 
a  first  charge  on  the  Es.  1,20,000  and  interest  thereon  for  Es.  27,713 
from  the  28th  June  1879  to  7th  of  June  1882  at  9  per  cent,  per  annum 
and  that  he  is  entitled  to  retain  the  same  out  of  Es.  1,00,000  paid  to 
him  under  the  order  of  the  7th  of  June  1882  and  that  the  22  villages 
shall  be  valued  separately  and  that  the  plaintiffs  and  defendant  No.  4 
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1888       are  entitled  to  the  residua  of  the  fund  affcer.  pivment  to  defendant  No.  4 

JAN.  17.     as  aforesaid  in  the  nroportion  of  the  value  which  the  10  villages  and  12 

villages  bear  to  eu;h  other.  It  is  ordered  thit  defendant  No.  4  do  bring  in 

APPEL-     an(j  deoosit  jn  Court  to  the  credit    of  this  cause  the  snm  of  Rs.  38.639 

LATE       drawn  out   of   Court  under  the   order  of   the    18fch  January  1887  with 

CIVIL.      [356]  interest  thereon    at   4  per  cent,  cer  annum    until    nayrnent   into 

Court.     Ih  is  ordered  that  in  case  the  said  sum  of  Ri.  38.639  and  interest 

11  M.  315.    jg  JJQ^  Suffi0jent  to  pav  to  the  olaintiffg  the  sum  thev   shall   he   entitled 

to  receive  according  to  the  above  directions,  that  defendant  No.  4    shall 

pay  into  Court  to  the  credit  of  the  cause  a  sum  sufficient  along  with  the 

said  sum  and  interest  to  make  no  the  sum  nayahle  to  the  plaintiffs. 

The  claim  of  the  plaintiffs  and  of  defendant  No.  4  to  costs  are 
nearly  equally  balanced.  The  plaintiffs  have  succeeded  in  the  appeal,  but 
not  to  the  full  extent  for  which  they  sued.  Unless  the  plaintiffs  had 
chosen  to  go  in  and  claim  under  the  order  of  the  7fch  of  June  1882  a  snit 
was  unavoidable  to  finallv  dispose  of  the  fund  in  No.  4  of  1881.  As 
between  the  plaintiffs  and  the  defendant  No.  4,  each  party — t>laintin°3 
and  defendant  No.  4 — should  abide  their  own  costs.  Confirm  the  decree 
of  the  Sub-Judge  in  other  respects  with  the  above  di^otions.  The  case  is 
remitted  to  the  Court  of  first  instance  to  be  carried  out. 


11  M.  356. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Brandt. 


MADDEN  (Decree-holder),  v.  CHAPPANI  (Decree-holder).* 
(2nd  December,  1887.] 

Civil  Procedure  Code,  Sections  294,  295. 

M  and  C  eaoh  obtained  a  decree  against  the  same  judement-debtor  and 
applied  for  execution.  0,  in  execution  of  his  decree,  attached  certain  immove- 
able  prooerty,  and,  with  the  permission  of  the  Court,  purchased  the  same  under 
Section  294  of  the  Code  of  Civil  Procedure  and  set  off  hi<?  nurohase-money  against 
the  decree.  M  claimed  that  the  Drooends  of  the  sale  to  C  should  he  rateahly 
distributed  under  Section  295  of  the  Code  and  that  C  should  either  elect  to  have 
the  property  resold  or  pay  into  Court  the  rateable  proportion  due  to  M.  C  objected 
to  a  resale  or  to  pay  : 

Held,  that  C  mifijht  be  compelled  to  refund  the  rateable  amount  due  to  M  by 
nummary  process  in  execution. 

[R.,  1RB.91  (102);  11  C.LJ.  69  (72);  D.,  32  M.  334  =  4  Ind.  Gas.  509  (510)  =  19M.L.J. 
307  =  5  M.L.T.  125.] 

CASE  referred,  under  Section  617  of  the  Co^e  of  Civil  Procedure,  by 
W.  E.  Clarke,  Suboriinate  Judge  of  the  Nilgiris. 

r357J  The  case  was  stated  n.s  follows  : — 

"  Mrs.  Madden,  plaintiff  in  Original  S'lit  No.  62  of  1885,  is  a  decree- 
holder  against  three  nersons.  Paria  Chapoani  Pillai.  plaintiff  in  Original 
Suit  No.  38  of  1885,  is  a  decree-holder  against  one  of  Mrs.  Madden's  judg- 
ment-debtors. In  execution  of  her  decree,  Mrs.  Madden  has  taken  out 
variona  execution  proceedings,  one  of  which  is  still  pending.  In  execution 
of  hi*  decree,  Chapoani  Pillai  attached  certain  immoveable  property  of  his 
judgment-debtor,  and,  with  permission  of  the  Court,  purchased  a  portion 
of  ib  at  a  court-sale,  setting  off  his  purchase  money  against  his  decree 

*  Referred  Case  No.  10  of  1887. 
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amount — Section  294.  On  this  purchase  and  pet-off  becoming  known  to 
Mrs.  Madden,  she,  through  her  solicitor,  Mr.  Smit-.n,  protested  asainst  this 
course  being  allowed,  and  ureed  that  the  proceeds  of  the  sale  of  the 
property  attached  by  Chanpani  Pillai  should  b<*  rataably  divided  amongst 
the  decree-holders  under  Section  295.  On  hearing  Mr.  Smith  for  Mrs. 
Madden  in  support  of  this  contention  and  Mr.  Orr  for  Chappani  Pillai 
against  it,  the  Court  was  of  opinion,  on  the  authority  of  Shrinivfia 
v.  Radhabai  (l),  that,  although  it  'had  given  Cbappani  Pillai  leave  to 
bid  and  set  off,  this  could  not  deorive  Mrs.  Madden  of  her  right  as  a 
decree-holder  to  a  rateable  distribution  of  the  purchase  money  under 
S°ction  295 ;  but  it  had  a  doubt  as  to  whether  it  could  order  such  pur- 
chase money  to  be  paid  into  Court,  as,  however,  the  case  already  cited 
seemed  to  show  that,  under  circumstances  very  similar  to  the  ones 
which  exist  in  this  case,  the  Bombay  High  Court  allowed  a  judgment- 
creditor  to  elect  a  re-sale,  and  Section  294,  Clause  3,  provides  for  a  resale, 
the  Court  ordered  that  Chappani  Pillai  should  exercise  such  election,  or 
show  cause  why  he  should  not  pay  the  purchase  money  into  Court.  Notice 
to  this  effect  was  served  on  the  said  Chappani  Plilai.  On  the  day  appoint- 
ed for  the  said  Chappani  Pillai  to  show  oa'ise,  he  appeared  by  Mr. 
Winterton,  who  argued  that  his  client  was  not  bound- by  the  Court's  order 
to  elect  or  show  cause,  and  maintained  thtt  the  last  proviso  of  Section  295 
operated  to  secure  him  from  being  oomoelled  to  pay  his  purchase  money 
into  Court,  and  that  Mrs.  Madden  could  only  get  her  share  of  such  money 
by  filing  a  suit  for  it. 

"  OPINION. — T  am  of  opinion  that  the  case  of  Shrinivas  v.  Radhabai 
is  clear  authority  for  the  position  that  Section  294  only  applies  f358] 
as  between  a  purchasing  decree-holder  and  his  judgment-debtor  and 
cannot  avail  to  deprive  a  competing  decree-holder  under  Section  295  of 
his  rights  under  the  latter  section ;  as  to  Mr.  Winterton's  argument 
founded  on  the  wording  of  the  last  proviso  to  Section  295.  I  am  of  opinion 
that  it  is  not  at  all  in  point,  for  this  proviso  sterns  to  me  only  to  apply  in 
respect  of  assets  which  have  bein  realized  and  paid  into  Court  and  then 
paid  out  of  Court  to  a  parson  not  entitled  to  receive  them. 

"  In  this  case,  however,  no  assets  at  all  have  been  received  by  the 
Court  or  paid  out  to  anv  one,  and,  therefore,  I  think  this  proviso  inapplic- 
able to  the  present  case.  I  am,  however,  doubtful  whether,  since  this 
Court  allowed  Chapnani  Pillai  permission  to  bid  and  set  off  nnder 
Section  294,  it  can  order  him  to  pay  his  purchase  monev  into  Court, 
there  being  no  provision  of  the  Code  to  this  effaot.  I  would,  therefore, 
respectfully  solicit  the  decision  of  the  Honourable  the  Judges  of  the  High 
Court  as  to  whether,  under  the  circumstances  narrated,  this  Court  has 
power  to  order  his  purchase  money  to  be  paid  into  Court  by  Chapoani 
Pillai,  or  whether  its  power  is  restricted  to  ordering  a  resale  under 
Clause  3  of  Section  294." 

Mr.  Shaiv,  for  Mrs.  Madden. 

Chappani  did  not  appear. 

The  Court  (MUTTUSAMI  AYYAR  and  BRANDT,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  permission  granted  under  Section  294,  Civil  Procedure  Code,  to 
a  judgment-creditor  to  set  off  the  amount  of  the  purchase  money  payable 
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for  the  property  sold  against  the  debt  duo  to  him  under  his  decree  must 
be  taken  to  be  granted  subject  to  the  provisions  of  Section  295 —  Virara- 
gava  v.  Varada  (l). 

The  set-off  so  allowed  in  effect  represents  the  payment,  into  and  out 
of  Court,  of  the  purchase  money  due  by  the  purchaser,  and  we  agree  with 
the  view  expressed  in  Taponidi  Hordanund  Bharati  v.  Mathura  Lall 
Bhagat  (2)  that  the  substantial  nature  of  the  transaction  is  not  altered  and 
that  the  set-off  is  allowed  as  a  substitute  for  payment  into  and  out  of 
Court  as  a  matter  of  convenience. 

It  is  clear  then  that  Chappani  Pillai  would  not  ba  bound  to  pay  into 
Court  the  purchase  money  if  he  considered  it  to  his  interest  to  elect  for  a 
resale,  and  that  if  he  wishes  the  sale  to  [359]  stand  he  must  pay  in  so 
much  of  the  purchase  money  as  may  be  rateably  due  to  other  creditors 
under  Section  295  on  account  of  their  mouey  decrees. 

If  he  will  neither  elect  a  resale  nor  pay  the  money  into  Court  as 
above  limited,  such  refund  may  be  enforced  either  by  suit  or  by  an  order 
in  execution  proceedings  by  way  of  restitution.  Clause  3,  Section  294  of 
the  Code  of  Civil  Procedure  is  applicable  only  to  cases  in  which  the 
purchaser  buys  without  the  permission  of  the  Court,  and  there  is  no 
other  provision  in  tbe  Code  which  authorizes  the  Court  executing  the 
decree  of  its  own  motion  to  order  a  resale  by  reason  of  non-compliance 
with  a  direction  to  refund. 

We,  therefore,  answer  the  question  referred  to  us  as  follows  : — The 
Court  executing  the  decree  has  no  power  to  order  the  purchaser  to  pay 
the  whole  of  the  purchase  money  into  Court,  but  it  is  competent  to  the 
Court  to  give  him  the  option  of  electing  a  resale,  and  if  he  does  not  avail 
himself  of  that  option,  it  is  open  to  the  Court  to  order  him  to  pay  into 
Court  so  much  of  the  price  as  is  due  to  the  other  decree-creditors  entitled 
to  share  rateably  in  the  distribution  of  the  assets,  and  to  enforce  that 
order  by  summary  process  in  execution.  The  Court  is  also  at  liberty, 
where  it  sees  fit,  to  refer  the  execution-creditor  or  creditors  to  a  regular 
suib  when  the  circumstances  of  the  case  appear  to  render  such  a  course 
desirable. 

There  will  be  no  order  as  to  costs  in  the  matter  of  this  reference. 


11  M.  359  =  1  Weir  712. 
APPELLATE  CRIMINAL. 

Before  Sir  Arthur,  J.  H.  Collins.  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


KHADAR  KHAN,  IN  RE.*     [15th  December,  1887.] 
Cattle  Trespass  Act  I  of  1871,  Section  22—  Compensation. 

No  appeal  lies  agunst  an  order  made  under  Section  22  of  Act  I  of  1871. 

CASE  referred  under  Section  438  of  the  Code  of   Criminal  Procedure, 

by  A.  F.  Cox,  Acting  Sessions  Judge  of  Cuddapah. 

Tbe  facts  of  the  case  as  stated  by  the  Judge  were  as  follows  : — 
One  Kbadar  Khan  was  ordered  by*  Second-class    Magistrate  to  pay 

Rs.  35  as  compensation  under  Section  22  of  the  Cattle  Trespass  [360]  Act. 

*  Criminal  Revision  Case  467  of  1887. 
(1)  5  M.  123.  (2)  12  0.  499. 
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Khadar  Khan  appealed,   and    the  Joint  Magistrate  admitted  the  appeal       1887 

and  reversed  the  order  treating  it  as   a  conviction.     The   Sessions  Judge     DEC.  15. 

•was  of  opinion  that  no  appeal  lay  (Weir,  p.  676,  ed.  3).  ~ 

Khadar  Khan  in  person.  EL' 

The  Court  (COLLINS,  C.J.,  and  MuTTUSAMl  AYVAR,  J.)  delivered  the       LATE 

following  CRIMINAL, 

JUDGMENT.  11  M.  339  = 

We  are  of  opinion  that  no  appeal  lay  against  the  order  of  the  Second- 1  Weir.  712, 
class  Magistrate  made  under  Section   22  of  Act  I  of   1871.     We  set  aside 
the  order  made  by  the  Joint  Magistrate  in  appeal,   and  restore  the  order 
of  the  Second-class  Magistrate. 


11  H.  360. 
OKIGINAL  CIVIL. 

Before  Mr.  Justice  Kernan. 


OUCHTERLONY  V.  OUCHTERLONY  AND  OTHERS, 

ADMINISTRATOR-GENERAL  OF    MADRAS  AND  WAPSHARE  AND 

OTHERS.*      [20th  April,  1888.1 

Trust — Improvement  of  estate— Rights  of  tenant  for  life   and    remainder  man  as  to  sums 
expended. 

A  testator  conveyed  his  property  which  consisted  of  extensive  coffee  estates  to 
trustees  upon  trust  as  to  part  thereof  for  certain  persons  for  life  and  then  upon 
trust  for  their  children  absolutely.  A  suit  having  been  filed  for  the  administra- 
tion of  the  trusts  of  the  will  a  receiver  was  appointed.  Oo  the  application  of  the 
receiver,  and  with  the  consent  of  all  parties,  the  Court  sanctioned  the  extension 
of  the  estate.  This  was  done  by  raising  a  loan  on  pledge  of  the  profits  of  the 
estate,  out  of  which,  when  realised,  the  loan  was  paidrff.  By  the  will,  the 
trustees  were  empowered  to  raise  money  for  the  purpose  of  managing  the  estate 
at  their  absolute  discretion,  either  by  using  the  profits,  or  by  pledging  or  selling 
the  corpus.  The  tenants  for  life  claimed  that  the  loan  might  be  declared  a 
charge  on  the  estate  : 

Held,  that  the  extension  was  within  the  powers  of  the  trustees,  but  that  as 
between  the  life-tenants  and  the  remainder  men,  the  former  were  entitled  to  have 
the  sums  expended  on  the  improvements  charged  on  the  corpus,  they  keeping 
down  the  interest. 

THIS  suit  was  filed  in  1878  for  the  administration  of  the  trusts 
under  the  will  of  James  Ouchterlony.  The  plaintiff  and  defendant  No.  1 
were  the  surviving  sons  of  the  testator,  and  the  other  defendants  were 
his  two  daughters  and  his  daughter-in-law  and  [361]  their  children, 
most  of  whom  were  minors.  The  suit  was  revived  on  the  death  of  the 
plaintiff  by  Michael  Gould,  Administrator-General  of  Madras,  bis  exe- 
cutor, and  the  estate  of  defendant  No.  1  was  on  his  death  repre- 
sentend  by  H.  C.  F.  Wapsbare,  the  husband  of  one  of  the  testator's 
daughters,  and  one  of  the  executors  of  the  will  of  defendant  No.  1.  On 
the  8th  of  September  1879  an  order  was  made  that  an  account  should  be 
taken  by  a  Judge  sitting  in  Chambers  of  the  estate  of  the  testator,  &c. 
On  the  lObh  April  1888  the  case  came  on  for  hearing  for  confirmation  of 
the  certificate  of  the  Judge  in  Chambers. 

The  Acting  Advocate- General  (Mr.  Spring  Branson),  for  plaintiff. 

Mr.  Wedderburn,  for  defendant  No.  1  and  the  trustees  of  the  will. 

*  Civil  Suit  No.  298  of  1878. 
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1888  Mr.  Grant  and  Mr.  Brown,  for  the  tenants  for  life. 

APRIL  20.  Mr.  Shaw  and  Mr.  Kernan,  for  the  reversioners. 

Mr.  Grant  moved  that  certain  sums   of    money    which    had    been 

ORIGINAL  expen(]e(3  ouf,  of  the  income  of  the  estate  by  the  receiver  on  extensions  and 

CIVIL,      improvements   of  the  estate  should   be   declared  to  be  a  charge  on  the 

11  M  360    rever^on   in  favour  of  the   tenants   for   life  who  would  otherwise   have 

received  30,000  rupees  each. 

These  sums  had  been  raised  under  orders  of  the  Court  on  the  appli- 
cation of  the  receiver  wiM-«  the  consent  of  all  Dirties  to  the  suit  by  pledging 
the  annual  coffee  crop  wit'i  a  bank,  the  loan  being  repaid  out  of  the  sale- 
proceeds  of  the  crop. 

Mr.  Kernan,  contra,  referred  to  Jones  v.  Jones  (1),  Floyer  v. 
Banks  (2). 

Mr.  Brown  referred  to  Lewin  on  Trusts  (Ed.  8),  p.  576 — Marker  v. 
Kekewich  (3),  Marquis  of  Bute  v.  Ryder  (4). 

The  facts  necessary  for  the  purpose  of  this  reoort  appear  from  the 
judgment  of  the  Court. 

JUDGMENT. 

KERNAN,  J. — The  question  befote  the  Court  now  is  as  to  the  relative 
obligation  of  the  tenants  for  life,  and  those  in  remainder  in  rasnect  of  the 
money  spent  in  extending  the  estate  of  the  testator.  This  depends  on 
whether  it  appears  from  the  will  of  Oachterlony  that  intended  advances 
made  by  the  trustees  for  the  benefit  bo*;h  of  the  tenants  for  life  and  those 
in  remainder  are  to  be  borne  exclusively  by  the  tenants  for  life  or  should  be 
borne  in  the  ordinary  way  by  the  whole  estate,  the  tenants  for  life  keening 
[362]  down  the  interest  and  those  in  ramainder  paving  the  corpus  of  the 
debt.  There  is  no  doubt  as  to  the  general  principle  that  if  an  estate  is  given 
by  will  to  a  tenant  for  life  and  to  a  remainder  man  subject  to  debts  already 
existing  or  subject  to  debts  created  bv  fche  testator  by  charges  under  his 
will,  without  any  special  directions  as  to  how  the  dehta  or  charges  are  to 
be  oaid,  the  tenant  for  life  of  the  estate  is  only  bound  to  pav  the  interest, 
and  the  corpns  of  the  estate  must  bear  the  principal. 

If  the  testator  expressed  himself  in  clear  terms  that  the  tenant  for  life 
should  bear  the  burden,  he  must  bear  the  burden.  The  estate  belonged  to 
the  testator  to  devise  it  as  he  pleased. 

Now  the  will  enables  the  trustees  of  their  own  absolute  and 
uncontrolled  discretion  to  sell  any  portion  of  the  estate,  he  directs  that 
after  payments  of  debts  all  the  residue  of  his  estate,  should  form  a  trust 
fund,  as  he  devised — five-sixteenth  part  thereof  to  James  William  Ouchter- 
lony  for  his  own  absolute  use  and  benefit,  also  five-sixteenth  thereof  to  his 
other  son,  G.  A.  Oushterlony,  for  his  own  absolute  use  and  benefit.  As 
regards  those  five-sixteenths  no  question  arises.  As  to  two-sixteenth 
other  parts  of  the  truit  funds,  the  testator  directs  his  trustees  to  pay  the 
annual  income  arising  therefrom  to  his  daughter,  Helen  Harriett  Johnson, 
during  her  life,  and,  after  her  decease,  as  to  the  capital  as  well  of  the  said 
two-sixteenth  and  the  securities  on  which  they  are  invested  in  trust  for 
her  child  or  children  absolutely.  Then,  in  the  same  way,  and  in  the  same 
terms,  there  is  a  trust  created  for  Finny  Ouchterlonv,  his  daughter-in-law 
for  life,  in  two-sixteenth  of  the  estate,  with  remainder  to  her  children. 
The  other  two-sixteenth  is  given  to  Mrs.  Wapshare  for  life,  with  remaind- 
er  to  her  children,  in  the  same  terms.  The  will  provides  it  should  be 

(1)  fi  Hare  440.  (2)  L.R.  8  Eq.  115. 

(3)  8  Hare  291.  (4)  L.R.  27  Ch.  D.  196. 
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lawful  for  the  trustees  for  the  time  being,  so  long  as  they  should  think  fit        1888 
to  carry  on  and  continue  the  business  of  a  coffee  planter  carried  on  by  him,    APRIL  20. 
by  means  of  the  capital  employed  therein,  and  any   further  capital  which        — - 
the  trustees  may  think  requisite  for  that  purpose,  such  additional  capital  to  ORIGINAL 
be  obtained  either  on  loan  or  out  of  his  general   estate.     It  then   declares      OiVIL. 
that  his  trustees  for  the  time  being  should,  while   they  carry   on  the   said 
business,  have  the  fullest  discretionary  power  in  all  matters  relating  thereto,    1A  M<  360t 
as  if  they  were  absolute  proprietors  or    owners,  bub    the  actual    manage- 
ment thereof  may    be    delegated  to  managers ;    and  that   the    trustees 
should,    out    of    t.he    profits,    pay    all    rents,    rates,    taxes,    insurancei 
[363]  salaries,  wages  and  other  expenses   of,   and   incidental  to,  the  said 
business,  and  also  remuneration  to  such  as  they  shall  think  fit.     Then  it 
declares  that  the  net  profits  arising  from  the  said  business  shall  be  applied 
in  tbe  same  manner  in  all  respects  hereinbefore  declared,  as   if  the  same 
were  income  arising  from  investment  of  the  trust  funds.     Such  net  profits 
are  to  go  to  the  tenants  for  life  during  their  lives.  Then  there  is  a  declaration 
that  while  the  said  business  should  be  carried  on  by  the  said  trustees,  no 
person  interested  under  his  will*  nor  any  other  person,  except  such  trustees, 
shall  have  any  right  of  control  or  management  over,   or  in  relation  to, 
the  management  or  carrying  on  of  the  said  business  or  the  mode  or  time 
of  ascertaining  and  applying  the  profits  thereof,   but  the   same  shall    be 
wholly  in  the  discretion  of  the  trustees. 

Upon  the  will  it  is  perfectly  plain  that  the  testator  intended  that  the 
different  tenants  for  life  should  each  have  their  own  share  of  the  net  pro- 
fits. Tbe  proviso  against  interference  with  the  trustees  as  to  the  time  or 
mode  of  application  of  profits  shows  that  complete  control  was  given  them 
over  the  management  of  the  profits.  The  trustees  might  have  applied  the 
whole  of  these  profits  for  the  extension  of  the  estate ;  they  might  have  re- 
alised by  sale  or  mortgage,  if  they  had  realised  by  sale  or  mortgage,  it  is 
plain  that  the  corpus  of  the  estate  would  have  to  pay  the  principal  of  the 
mortgage,  and  the  tenants  for  life  would  only  have  to  pay  the  interest. 
After  this  suit  was  filed,  a  receiver  was  appointed,  and  the  receiver  was 
also  the  manager  of  the  property.  After  he  was  sometime  in  possession, 
the  parties,  including  tha  trustees,  agreed  that  as  there  was  a  large  estate 
belonging  DO  the  deceased  adjoining  the  estate  on  which  he  carried  on  the 
business  of  coffee  planter,  it  would  be  to  their  benefit  and  to  the  benefit  of 
all  parties  that  the  estate  should  be  extended,  and  that  for  that  purpose, 
additional  capital  should  be  raised.  A  question  arises  whether  apart  from 
the  consent  of  the  parties,  the  trustees  were  justified  in  raising  money  for 
the  purpose  of  those  extensions.  Looking  at  the  circumstances  of  the 
testator  and  of  his  estate  at  his  death,  1  think,  they  were.  The  proviso 
authorises  them  as  long  as  they  carried  on  the  business  of  coffee  planter. 
Coffee- planting  might,  perhaps,  include  in  it  planting  of  cinchona  or  plant- 
ing of  tea  according  to  circumstances.  When  we  come  to  look  at  the 
circumstances  of  the  testator  at  his  death,  irom  which  time  the  will 
speaks,  we  find  the  circumstances  are  these.  He  had  spent  18,000  rupees 
or  there-  [364J  abouts  in  planting  tea,  he  had  planted  some  hundred 
trees  of  cinchona  and,  therefore,  he  was  a  tea-planter  and  cinchona-planter. 
The  words  used  are  "  absolute  proprietors  or  owners."  Taking  these 
circumstances,  I  think,  the  trustees  were  perfectly  justified  in  raising  the 
additional  capital  not  only  for  the  purpose  of  coffee-planting  but  also  for 
tea-planting  and  cinchona- planting.  They,  therefore,  made  an  applica- 
tion to  the  Court  on  more  than  one  occasion,  and  notice  was  given 
to  all  parties,  all  parties  appeared  and  consented  that  the  receiver 
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1888       should  be  at  liberty  to   raise  by  loan  from    a    bank   money   sufficient   for 
APRIL  ao.    the   purpose   of   making   the  extensions   OQ   the   pledge   of  the  growing 

crops.     The  extensions  were  carried  out,  and  were  intended  to  be,   and,  in 

ORIGINAL  fact,  as  it  turned  out,  were  to  the  benefit  not  only  of  those  in  remainder 
CIVIL,  but  the  tenants  for  life.  It  is  unnecessary  to  refer  to  the  particular  sums, 
the  decree  will  state  the  same  limiting  the  sums  and  separate  accounts 
11  M.  360.  made  for  these  extensions.  The  money  expended  on  the  extensions  were 
raised  out  of  the  net  profits  of  the  estate  to  which  profits  the  tenants  for 
life  were  entitled.  The  trustees  had  power  so  to  raise  money  as  they 
had  power  if  they  thought  fit  to  raise  money  on  sale  or  mortgage.  Their 
power  cauld  not  beinterfered  with  by  the  beneficiaries  ;  but  the  selection 
by  the  trustees  to  raise  the  money  out  of  the  growing  crops,  or  net  profits, 
did  not  affect  the  question  between  the  beneficiaries  bow  the  burden 
should  be  borne  between  them.  The  decision  in  the  case  of  the  Marquis 
of  Bute  v.  Ryder  (l)  was  based  on  facts  not  unlike  the  facts  of  this  case, 
The  trustees  under  the  will  of  the  plaintiff's  father  finding  that 
there  was  a  large  annual  surplus  of  income  applied  that  surplus  to  the 
payment  of  the  improvements  which  are  said  to  have  amounted  to 
a  million.  They  paid  the  whole  of  the  surplus  to  these  improvements. 
What  was  done  here  was  the  whole  of  these  extensions  were  paid  for  out 
of  the  income.  It  was  there  contended  that  the  trustees  having  spent  the 
income  of  the  property  towards  improvements,  that  it  was  not  open  to  the 
Marquis  of  Bute,  the  plaintiff,  to  obtain  a  charge  on  the  estate  for  the 
amount.  It  was  argued  that  as  the  trustees  had  power  to  apply  any  por- 
tion of  the  produce  of  estate  or  the  income  of  the  estate  inasmuch  as  the 
trustees  applied  the  income  for  payment  of  the  improvements,  the  plaintiff, 
[365]  as  tenant  for  life,  could  not  dispose  such  application  or  it  was  con- 
tended that  if  the  trustees  had  honestly  applied  the  income  of  the  estate 
in  discharge  of  the  improvements  it  was  not  open  to  the  tenant  for  life  to 
question  that.  No  doubt,  if  the  trustees  honestly  applied  the  income, 
then  as  between  those  trustees  and  the  tenants  for  life  the  accounts  were 
right ;  but  that  was  not  the  point  in  that  case,  nor  is  it  in  this  case.  The 
point  in  this  case  is  what  are  the  rights  as  between  the  tenant  for  life  and 
the  tenant  in  remainder.  The  question  is  not  whether  the  trustees  were 
right  in  doing  what  they  did.  The  point  decided  in  that  case  is  to  be  found 
at  the  end  of  the  judgment  when  it  is  said  "if  they,  the  trustees,  had 
raised  the  money  by  sale  or  by  mortgage,  they  would  have  charged  the 
corpus  of  the  estate ;  that  they  were  at  liberty  to  charge  the  estate  can- 
not be  disputed,  but  there  is  clear  authority  for  holding  that  in  no  case 
can  the  exercise  by  the  trustees  of  their  discretion  affect  the  rights  of 
the  parties  inter  se."  Applying  the  principle  of  that  answer  to  the  provisos 
in  this  will  giving  them  the  absolute  power  of  disposal,  the  exercise 
of  the  power  by  applying  the  moneys  to  the  extension  does  not  affect  the 
rights  of  the  parties  inter  se.  In  Story's  Equity  Jurisprudence,  Section  558, 
he  refers  to  the  marshalling  of  estates,  securities  and  liens  and  says  : 
"  In  the  next  place  as  to  marshalling  assets  (strictly  so-called)  in  the 
course  of  the  administration .  In  the  sense  of  the  lexicographers  to  mar- 
shal is  to  arrange  or  rank  in  order,  and  in  this  sanse  the  marshalling  of 
assets  would  be  to  arrange  or  rank  assets  in  the  due  order  of  administra- 
tion. This  primary  sense  of  the  language  has  been  transferred  into  the 
vocabulary  of  Courts  of  Equity,  and  has  thore  raceivad  a  somewhat  pecu- 
liar and  technical  sanse,  although  still  germane  to  its  original  signification. 

(1)  L.  R.  27  Ch.  D.  196. 
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In  the  sense  of  the  Courts  of  Equity,  the  marshalling  of  assets  is  such  an        1888 
arrangement  of  the  different  funds  under  administration  as  shall  enable  all    APRIL  20. 
the  parties  having  equities  thereon,  to  receive  their  due  proportions  not- 
withstanding any  intervening  interests,  liens  or  other  claims  of  particular  ORIGINAL 
persons  to  prior  satisfaction  out  of  a  portion  of  thesa  funds.     Thus  where      ClVIL. 

there  exist  two  or  more   funds   and  there   ara  several  claimants  against         

them  and  at  law  one  of  the  parties  may  resort  to  either  fund  for  satis- 
faction,  but  the  others  can  come  upon  one  only ;  there,  Courts  of  Equity 
exercise  the  authority  to  marshal  the  funds  and  by  this  means  en- 
able the  parties  whose  remedy  at  law  is  confined  to  one  fund  only,  to 
[366]  receive  due  satisfaction.  The  general  principle  upon  which  Courts 
of  Equity  interfere  in  these  cases  is  that  without  such  interference  "  he 
who  has  a  title  to  the  double  fund  wouH  possass  an  unraasonable  power 
of  defeating  the  claimmts  upon  either  fund  by  taking  his  satisfaction 
out  of  the  other  to  the  exclusion  of  them,"  so  that,  in  fact,  it  would 
be  entirely  in  his  election  whether  they  should  receive  any  satisfaction 
or  not.  Now  Courts  of  Equity  treat  such  an  exercise  of  power  as  wholly 
unjust  and  unconscionable,  and,  therefore,  will  interfere  not  indeed  to 
modify  or  absolutely  to  destroy  the  power  but  to  prevent  it  from  being 
made  an  instrument  of  caprice,  injustice  or  imposition.  Equity  in 
affording  redress  in  such  cases  does  little  more  than  apply  the  maxim  : 
Nemo  ex  alterius  detrimento  fieri  debet  locupletior.  Now  apply  that  prin- 
ciple here.  Suppose  the  trustees  said,  we  will  apply  all  the  income  of 
these  ladies  for  several  years  for  improvements  ;  if  they  were  not  to  get 
anything  out  of  the  estate  for  several  years,  the  trustees  would  be  increasing 
the  value  of  the  estate  in  remainder  at  the  expense  of  the  tenants  for  life. 
Both  these  sets  of  parties  are  the  objects  ot  the  testator's  will,  each  having 
different  rights  ;  therefore,  whatever  is  necessary  to  increase  the  general 
estate,  these  parties  must,  according  to  the  rules,  contribute,  and  the 
tenants  for  life  must  bear  the  interest  and  those  in  remainder  the  capital. 
It  seems  to  me,  therefore,  that  the  very  extensive  power  which  the  bene- 
ficiaries could  not  interfere  with,  really  has  nothing  whatever  to  do  with 
the  rights  of  the  parties  inter  se.  As  to  the  case  Jones  v.  Jones  (1),  the 
testator  there  left  a  general  estate  and  directed  that  the  income  of  the 
general  estate  was  to  go  to  the  tenant  for  life,  and  the  residue  to  the  tenant 
in  remainder,  therefore,  in  the  absence  of  any  special  proviso,  the  ordinary 
rule  would  apply,  and  when  the  estate  would  be  realised,  the  income 
arising  from  the  realisation  of  the  funds  would  go  to  the  tenant  for  life, 
and  the  residue  to  the  tenant  in  remainder;  but  in  the  will,  it  was 
provided  that  until  the  estate  was  sold,  the  tenant  for  life  should  be  entitled 
to  the  income  and  the  general  rule  was  held  not  to  apply,  as  such  was 
plainly  the  meaning  of  the  will.  I  can  see  nothing  in  the  will  here  to  show 
any  intention  of  the  testator  that  he  intended  that  anything  but  the 
ordinary  rule  should  apply. 

[367]  There  must,  therefore,  be  a  declaration  that  as  between  the 
parties  the  several  tenants  for  life  and  their  children,  the  tenants  for  life 
are  each  entitled  to  a  charga  on  the  remainder  of  the  two-sixteents  hlimited 
to  their  children,  but  that  the  tenants  for  life  must  each  bear  during 
their  respective  lives  the  interest  that  accrues  upon  the  sum  charged  on 
the  two-sixteenths  remainder.  As  regards  the  shape  of  the  decree,  the 
decree  will  therefore  confirm  the  certificate  and  set  out  the  terms  of  the 
certificate,  converting  the  certificate  into  a  decree  in  its  several  branche 

(1)  5  Hare,  440. 
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1888        and  with  its  several  schedules.     There  will  then  be  a  recital  in  the  decree 

APRIL  20,   that  a   sum  of  Ks.   3,000  mentioned  in  the  certificate  as  due  to    the 

administrator   of   James    WiJIiam    Ouchterlony    has    been    paid   to  the 

ORIGINAL  administrator.      Then   the  decree   is  to    direct   the    receiver   over   five- 

CIVIL,      sixteenths  of  the  estate  belonging  to  J.  W.  Ouohterlony  and  vesting  in  the 

plaintiff  as  executor  shall  continue  until  further  orders.     The  decree  will 

11  M.  360.   Declare  all  parlies    to  the   suit    entitled  to  their  costs   in  the  following 

manner.     The  trustees  shall  pay  ouli  of  the  funds  the  costs  of  the  plaintiff 

when  taxed  and  ascertained,  and  the   costs  of   the  trustees    when    taxed 

and  ascertained,  and    also  the  costs  of  the  several  tenants   for  life  and  of 

the  infants,  after  deducting  Irom  all  such  costs  all  sums  of   money  due  or 

paid  heretofore  on  account  thereof   under  the  orders  of  this  Court,  dated 

21st  April  1886.     Costs  as  between  attorney  and  client.     Liberty  to  all 

parties  to  apply. 

11  M.  367  =  13  I ud,  Jur.  12 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


APPAYYA  (Plaintiff),  Appellant  v.  RAMIREDDI  AND  ANOTHER 
(Defendants),  Respondents*      [20th  and  24th  April,  1888.] 

Civil  Procedure  Code,  Section  146 — Failure  of  plaintiff  to  prove  unnecessary  averments — 
Decree  on  admission  oj  defendant—  Unnecessary  issues  raised  by  Court. 

In  a  suit  brought  by  an  undivided  member  of  a  Hindu  family  to  set  aside  a 
sale  made  by  the  managing  member  and  to  recover  a  moiety  cf  the  land  sold,  the 
plaintiff  alleged  that  he  had  been  adopted  by  his  deceased  uncle  and  claimed  as 
adopted  sou.  The  purchaser  denied  the  adoption,  alleged  that  plaintiff  was  the 
natural  brother  of  the  vendor,  and  justified  the  sale  under  Hindu  law. 

[368]  The  lower  Courts  found  that  the  adoption  was  not  proved,  and,  on  the 
plaintiff  urging  that  if  the  adoption  was  not  proved  yet  he  was  entitled  to  recover 
by  virtue  of  the  admission  that  he  was  the  natural  brother  of  the  vendor,  held 
that  the  latter  claim  was  inconsistent  with  the  claim  as  adopted  son. 

The  suit  was  therefore  dismissed  : 

Held,  on  appeal,  that  the  suit  was  improperly  dismissed,  and  that  if  the  pur- 
chaser could  not  justify  the  sale  the  plaintiff  was  entitled  to  succeed. 

The  rule  that  the  decree  should  be  in  accordance  with  what  is  alleged  and 
proved,  is  intended  to  prevent  surprise  and  is  not  applicable  to  a  case  in  which 
the  defendant's  own  admission  is  adopted  as  the  ground  of  decision  against  him. 

APPEAL  from  the  decree  of  C.S.  Crole,  District  Judge  of  North  Arcot, 
confirming  the  decree  of  M.  Jayaram  Kau,  District  Munsif  of  Chittoor,  in 
Suit  501  of  1885. 

The  facts  are  set  out  in  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAR  and  PARKER,  JJ.). 

Mr.  Ramasami  Raju,  for  appellant. 

Narayana  Ran,  for  respondents. 

JUDGMENT. 

The  plaintiff  (appellant)  is  a  minor,  and,  as  his  next  friend,  his 
uncle,  instituted  the  present  suit  to  set  aside  a  sale  of  joint  family  pro- 
perty and  to  recover  tor  the  minor  the  moiety  to  which  he  would  be  entitled 
as  a  co-parcener  on  partition.  The  plaint  stated  that  the  minor's  father 
Surayya  and  one  Appayya  were  cousins  ;  that  the  property  in  dispute  was 

*  Second  Appeal  No.  1044  of  1887. 
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joint ;  that  Appayya  adopted  the  minor ;  that  defendant  No.  2  (respondent)    APRIL  24. 

was  his  natural  brother,  and  that  he  alienated  the  joint  property  without        

adequate  necessity  or  justification  in  favour  of  defendant  No.  1  (respondent).     APPEL- 
Defendanc  No.  2  admitted  the  claim  ami  alleged  that  defendant  No.  1  took     "LATE 
advantage  of  his  youth  and  improperly  obtained   a  sale-deed   from  him.      nIVTT 

Defendant  No.  1,  who  is  the  purchaser,  resisted   the  claim.     He  denied         ' 

that  Appayya  adopted  the  miuor  plaintiff,  and  that  the    property  in  suit  u  M.  367— 

was  common  both  to  Appayya  and  Surayya.     He  stated  however  that  the  13  Ind.  Jar, 

plaintiff  and  defendant  No.  2  were  Surayya's  sons  as  alleged  ;  that  the  pro-         12. 

petty  in  question  belonged  to  Surayya,  and  that  defendant  No.  2  sold  it  to 

him  in  payment  of  a  debt  contracted  by  Surayya's  widow  for  the  benefit  oi 

the  joint  family.     Upon  the  pleadings  the  co-parcenary  relation  in  regard  to 

the  property  in  suit  and  the  minor's  title  to   a  half  share    were  admitted 

subject  to  the  special  case  set  up  by  defendant  No.  1,  viz.,  that  there  waa  a 

sale  in  his  favour  which  bound  the  minor's  interest.     The  District  Munsif 

recorded  three  issues  with  reference  to  the  question  of  title,  viz.,  (1)  whether 

[369]  the  property  in  litigation  was  common  to  Appayya  and  Surayya, 

(2)  whether  Appayya  adopbed   the  appellant,  and  (3)  whether  the  sale 

was  for  family  benefit.     He  recorded,   however,  no  issue  as  to  whether  if 

the  sale  were  not  valid,  the  plaintiff  was  entitled  to  the  relief  claimed   by 

him  on  the  admissions  made  by  defendant  No.  1.     He  decided  the  first 

two  issues  against  the  minor,  and  the  third  issue  against  the  purchaser, 

and  dismissed  the  suit  with  costs.     In  his  judgment  he  referred  to  the 

plaintiff's  contention   that  he  was  entitled  to  the  relief  prayed  for  on  his 

natural  admitted   birthright,  but  overruled  it  on  the  ground  that  it  was 

inconsistent  with  his   alleged  right  as  an   adopted  son.     On  appeal,  the 

District  Judge  concurred  with  the  District  Munsif  that  the  case  set  up   in 

the  plaint  was  not  proved  and  confirmed  the  original  decree.     It  is  urged 

in  second  appeal  that  the  plaintiff  was  entitled  to  a  decree  on  the  ground 

that  the  special  case  set  up  by  defendant  No.  1  was  not  proved,  and  that 

the  plaintiff's  title  as  a  co-parcener  in  respect  of  the  property  in  question 

was  admitted. 

It  seems  to  us  that  tne  contention  is  well  founded.  The  plaintiff 
was  entitled  at  the  first  hearing  to  adopt  the  admissions  of  defendant 
No.  1  as  proof  of  his  prima  facie  title  to  the  relief  claimed  and  to  put  him  to 
the  proof  of  the  special  case  set  up  by  him.  In  dealing  with  questions  of 
alleged  variance  between  the  ground  of  claim  and  the  ground  of  decision, 
regard  should  be  had  more  to  the  substance  of  the  issue  than  to  the  form 
in  which  it  is  raised.  The  substantial  issue  in  the  case  was  whether  the 
plaintiff  was  a  co-parcener  at  the  time  of  sale  with  respect  to  the  pro- 
perty in  dispute,  and,  if  so,  whether  the  sale  set  up  by  defendant  No.  1 
was  made  for  family  benefit.  Whether  co-parcenary  was  deduced  from 
his  status  as  the  son  of  Surayya  or  as  the  adopted  son  of  Surayya's  cousin 
was  not  a  matter  necessary  for  the  decision  of  this  case.  If  the  District 
Munsif  had  said  that  the  plaintiff  had  a  good  prima  facie  title  in  either 
view  of  his  status  and  recorded  an  issue  only  with  reference  to  the  special 
case  set  up  by  defendant  No.  1,  it  could  not  be  contended  in  appeal  that 
there  were  false  averments  in  the  plaint,  and  that  though  they  were  im- 
material for  the  purpose  of  determining  the  claim  to  the  relief  prayed  for, 
distinct  issues  ought  to  have  been  raised  in  order  that  the  plaintiff  may  be 
punished  in  some  way  for  making  untrue  statements.  The  fact  of  the  Dis- 
trict Munsif  having  recorded  issues  which  were  not  necessary  to  see  if  the 
plaintiff  had  a  prima  facie  title,  could  make  no  [370]  difference.  It  is,  on 
this  view,  that  when  the  plaintiff  asserts  one  kanam  and  the  defendant  relies 
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1888       on  a  different  kanam,  and  the  former  claims  a  decree  on  the  admitted  kanam, 

APRIL  24,    a  decree  has  been  passed  in  his  favour  by  this  Court.  Again,  a  decree  has 

been  passed  in  plaintiff's  favour  when  the  plaint  avers  a  lease  and  jenm  title 

APPBL-    and  the  former  is  not,  and  the  latter  is  alone  established.    If  the  plaint  in 

LATE       this  case   stated  that  the  plaintiff  claimed  either  by  reason  of  his  status  as 

CIVIL       Surayya's  son  by  birth,  or  as  Appayya's  son  by  adoption,  it  could  not  be 

'      said  as  supposed  by  the  District  Munsif,  that  the  plaintiff  was  not  entitled 

11  M.  867-  to  rely  on  such  alternative  ground  of  claim.  Having  regard  to  Section  146 
13  Ind.  Jar.  of  the  Code  of  Civil  Procedure,  the  absence  of  an  express  allusion  to  alter- 
U.  native  averments  in  the  plaint  should  not  be  permitted  to  prove  fatal  to 
the  plaintiff's  claim  when  the  alternative  is  raised  by  the  pleadings  as  a 
ground  of  decision.  The  rule  that  the  decree  should  be  in  accordance 
with  what  is  alleged  and  proved  has  for  its  object  to  prevent  surprise  and 
preclude  the  adoption,  as  a  ground  of  decision,  of  what  is  not  suggested  by 
the  pleadings  and  other  materials  on  which  issues  may  be  framed  and  pre- 
sumably not  in  the  contemplation  of  the  parties  when  they  proceed  to  trial. 
There  can  be  no  surprise  upon  a  party  when  his  own  admissions  are 
adopted  as  the  basis  of  a  decision  against  him.  If  the  course  adopted  by 
the  District  Munsif  in  this  case  misled  defendant  No.  1,  and  he  thereby 
failed  to  prove  his  special  case,  an  opportunity  should  be  given  him  to 
prove  it ;  but  we  do  not  think  that  the  suit  should  be  dismissed  because 
the  District  Munsif  raised  issues  which  were  unnecessary  for  the  purpose 
of  determining  whether  the  plaintiff  had  a  prima  facie  title,  and  then 
refused  to  recognise  the  plaintiff's  right  to  claim  a  decree  on  the  admis- 
sions made  by  the  defendant  and  on  the  finding  that  the  latter  failed  to 
prove  bis  special  case. 

We  set  aside  the  decree  appealed  against  and  direct  that  the  appeal 
be  re-heard  with  reference  to  the  foregoing  observations,  and  that  leave  be 
given  to  both  parties  to  produce  fresh  evidence  with  reference  to  the  third 
issue.  We  further  direct  that,  under  the  circumstances,  each  party  do 
bear  his  own  costs  of  this  appeal.  The  other  costs  will  be  provided  for 
in  the  revised  judgment. 


11  M.  371. 

[371]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


SITARAMAYYA  (Defendant),  Appellant  v.   VENKATRAMANNA    (Plaintiff), 
Respondent*      [6th  April,  1888.] 

Transfer  of  Property  Act,  Sections  67,  83,  84  —  Suit  by  mortgagee  instituted  before  pay- 
ment into  Court— Bight  of  mortgagee  to  a  decree  and  to  full  costs. 

In  a  suit  to  recover  money  due  on  a  mortgage,  defendant  paid  the  money  into 
Court  and  a  notice  was  issued  to  the  mortgagee  under  Sestion  83  of  the  Transfer 
of  Property  Act.  The  mortgagee  filed  his  suit  before  notice  was  served  on  him, 
and  it  was  not  proved  that  the  mortgagee  was  aware  of  the  fact  of  the  payment 
into  Court  when  he  filed  his  suit : 

Held  that  the  plaintiff  was  not  debarred  by  Section  67  of  the  Transfer  of  Pro- 
perty Act  from  obtaining  a  decree,  and  that  under  the  rules  of  Court  the  pleader's 
fee  was  properly  assessed  as  in  a  contested  suit  and  not  as  in  a  case  where  there 
is  a  confession  of  judgment. 
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APPEAL  from  the  decree  of  Venkaba  Rangayyar,  Subordinate  Judge  at 
Ellore  (Godavari),  confirming  the  decree  of  O.  S.  E.  H.  Krishnamma, 
District  Munsif  of  Ellore,  in  suit  No.  185  of  1886. 

Plaintiff  sued  to  recover  Rs.  1,172-7-6  due  under  a  bond,  whereby 
certain  property  was  hypothecated  as  security  ior  a  loan. 

Defendant  pleaded  tender  on  5th  September  1886  and  alleged  that 
the  sum  due  had  been  deposited  in  Court  on  6th  September,  and  that  on 
7th  September  a  notice  had  been  issued  to  plaintiff  under  Section  83  of  the 
Transfer  of  Property  Act,  1882. 

On  the  same  day,  but  before  service  of  notice,  which  took  place  at 
4  P.M.,  the  plaint  was  filed. 

The  Munsif  found  no  tender  had  been  made  on  5th  September  and 
decreed  for  plaintiff. 

On  appeal  this  decree  was  confirmed. 

Defendant  appealed  on  the  following  grounds,  inter  alia. 

(1)  The  admitted  fact  that  defendant  deposited  the  amount  in  Court 

under  the  provisions  of  the  Transfer  of  Property  Act  on  6th 
September  1886  being  a  day  previous  to  the  [372]  institution 
of  the  suit  disentitles  the  plaintiff  to  any  costs. 

(2)  The   observations  of  the  Court  of  first  instance  not  questioned 

by  the  Lower  Appellate  Court  virtually  show  that  plaintiff 
had  knowledge  of  the  money  raised  to  pay  his  debt  and  the 
deposit  made. 

(3)  At  any  rate  the  vakil's   fee  ought  not  to    have  been  calculated 

upon  the  full  amount  of  the  debt  which  was  not  questioned, 
but  only  upon  the  amount  of  costs  which  was  only  the  point 
of  dispute. 

(4)  The  Lower  Appellate  Court  failed  to  record   its   finding  on  the 

material  point,  namely,  whether  or  not  plaintiff  had  know- 
ledge of  the  fact  of  the  deposit  made  before  he  actually 
instituted  the  suit. 

(5)  Under  the  circumstances  of  the  case  the  defendant  is   entitled 

to  his  costs  in  both  the  courts  below. 
Ramachandra  Bau  Saheb,  for  appellant. 
Bhashyam  Ayyangar,  for  respondent. 

The  Court  (MUTTUSAMi  AYYAR  and  SHEPHARD,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  first  objection  taken  in  appeal  is  that  the  deposit  of  what  was 
due  to  the  plaintiff  in  Court  precluded  him  from  instituting  the  suit  whe- 
ther he  was  aware  of  such  deposit  or  not,  and  reliance  is  placed  on  Sec- 
tion 67  of  the  Transfer  of  Property  Act.  We  are  of  opinion  that  this  objec- 
tion cannot  be  supported.  Reading  Section  67  together  with  Sections  83 
and  84,  we  do  not  consider  that  it  was  intended  to  take  away  the  plaintiff's 
right  of  suit  before  there  was  a  notice  to  him  or  knowledge  on  his  part  of 
the  deposit.  Another  contention  is  that  no  issue  was  recorded  with 
reference  to  the  plea  that  the  plaintiff  had  knowledge  of  the  deposit.  The 
second  issue  was  sufficient;  to  enable  the  appellant  to  prove  the  knowledge, 
if  any,  which  he  imputed  to  the  respondent.  It  is  next  urged  that,  inas- 
much as  the  liability  to  pay  costs  was  the  only  matter  in  contest,  the  case 
must  be  treated,  for  the  purpose  of  assessing  the  vakil's  fee,  as  one  in 
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1888       which   there    was   confession    of  judgment.     This    is   clearly  not  a  case 
APBIL  6.    in  which  the  appellant  confessed  judgment,  and   we  are  not  prepared  to 
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bold  that  it  is  governed  by  the  rule  framed  with  reference  to  such  cases. 
We  dismiss  this  second  appeal  with  costs. 


11  M.  373. 

[373]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

SITARAMATYA  (Defendant  No.  3),  Appellant  v.  VENKATRAMANNA 
(Plaintiff),  Respondent*      [12th  April,  1888.] 

Hindu  law — Son's  estate  liable  for  debt  of  deceased  father  contracted  as  surety — Contract 
Act,  Section  131,  not  applicable  to  case. 

In  a  suit  brought  to  reoover  rrnaey  from  the  estate  of  a  deceased  Hindu  in  the 
hands  of  his  son  on  a  surety  bond  executed  by  the  father  : 

Held  that  the  estate  of  the  son  wa3  liaSle  according  to  the  principles  of  Hindu 
law,  and  that  the  question  was  not  affected  by  the  provisions  of  the  Contract  Act. 

fF  26  A.  611(613)  =  24  A.W.N.  142  =  1  A.L.J.  330  ;  28  M.  377  (378)  ;  I  N.L.R. 
173  (174);  R.,  3a  0.  86-2  (875)  =  15  C.L.J.  228=16  C.W.N.  519  =  12  Ind.  Gas. 
609  ;  27  M.  45  (48)  =  12  M.L.J.  270  (272)  ;  17  M.L.J.  283  (285) ;  D.,  13  C.W.N. 
9  (10)  =  4M.L.T.  429.] 

APPEAL  from  the  decree  of  Venkata  Rangayyar,  Subordinate  Judge 
at  Ellore  (Godavari),  modifying  the  decree  of  O.  S.  B.  Krishnamma, 
District  Munsif  of  Ellore,  in  suit  No.  187  of  1886. 

Plaintiff  sued  the  defendants  to  recover  Rs.  1,161-11-4,  princi- 
pal and  interest  due  under  a  registered  deed,  whereby  certain  land  was 
hypothecated  as  security  for  repayment  of  a  loan  made  to  defendants 
Nos.  1  and  2.  D.  Narasimhulu  (deceased)  also  executed  the  bond  as  surety 
for  defendants  Nos.  1  and  2.  Defendant  No.  3  was  the  minor  son  of 
D.  Narasimhulu  and  was  represented  by  his  mother  as  guardian  ad  litem. 
The  Munsif  decreed  the  claim  as  against  defendants  Nos.  1  and  2,  and,  in 
default  of  payment  by  them,  against  the  estate  of  D.  Narasimhulu,  inherited 
by  defendant  No.  3,  to  the  extent  of  Rs.  369  only. 

Plaintiff  appealed  on  the  ground  that  the  estate  of  defendant  No.  3 
was  liable  for  the  whole  debt,  and  defendant  No.  3  also  appealed. 

The  Subordinate  Judge  held  that  the  estate  of  defendant  No.  3  was 
liable  for  the  whole  debt  and  decreed  accordingly. 

Defendant  No.  3  appealed. 

Bamachandra  Eau  Saheb,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

The  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  delivered  the 
following 

JUDGMENT. 

[374]  It  is  conceded  by  the  appellant's  pleader  that  it  would  be  the 
pious  obligation  of  the  son  under  Hindu  law  to  pay  the  debt  incurred  by 
the  father  as  a  surety  for  the  repayment  of  a  loan.  It  is  also  admitted 
that  the  appellant  inherited  ancestral  property  sufficient  to  cover  the 
amount  decreed  against  him,  but  it  is  contended  that  the  question  ought 
to  be  decided  by  the  Contract  Act  and  not  by  Hindu  law ;  and  that  under 
«•  "  — - — • — • • 

*  Second  Appeal  No.  756  of  1887. 
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the  former  the  debt  incurred  by  the  father  could  not  be  treated  as  a  family 
debb. 

The  decision  of  the  Subordinate  Judge  rests  on  the  ground  that 
ancestral  property  inherited  by  a  son  from  his  father  ought  to  be  treated 
as  assets  available  for  the  payment  of  the  father's  debts  neither  vicious 
nor  immoral,  and  that  the  debt  incurred  by  him  as  surety  for  the  repay- 
ment of  a  loan  is  within  the  scope  of  that  obligation. 

Tbe  Smritis  of  Manu,  Yagnavalkya,  Brahaspatti,  and  the  Mitakshara 
support  the  decision,  nor  is  the  Subordinate  Judge  in  error  in  applying 
Hindu  law  for  the  purpose  of  determining  whether  ancestral  property  in  the 
hands  of  the  son  ought  to  be  treated  as  assets  for  the  payment  of  the  debt 
incurred  by  the  father  as  a  surety. 

Another  objeotion  taken  in  appeal  is  that  the  decree  is  not  in  accord- 
ance with  the  terms  of  the  contract  set  out  in  the  District  Munsif's 
judgment.  No  objection  on  this  ground  is  taken  in  the  petition  of  second 
appeal,  nor  was  it  raised  in  either  of  the  Courts  below. 

We  decline  to  entertain  it  for  the  first  time  in  second  appeal  and 
dismiss  the  second  appeal  with  costs. 


11  H.  375  =  2  Weir  163. 
[375]  APPELLATE    CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker. 


QUEEN- EMPEESS  v.  VENKAYYA.* 
[22nd  February  and  13th  March,  1888.] 

Regulation  IV,  1816 — Power  of  Village  Munsif  to  administer  oath  to  witness— Criminal 
Procedure  Code,  Section  195 — Sanction  for  prosecution  of  witness  for  perjury  by 
Village  Munsif. 

V  was  tried  and  convicted  under  Section  193  of  the  Penal  Coda  for  giving  false 
evidence  before  the  court  of  a  village  munsif  in  a  suit  in  which  V  was  defendant. 
The  village  munsif  sanctioned  the  prosecution  of  V  under  Section  195  of  the 
Code  of  Criminal  Procedure.  On  appeal  the  Sessions  Judge  acquitted  V  on  the 
grounds  that  a  village  munsif  had  no  power  to  administer  an  oath  to  V  (the  case 
not  being  one  in  which  either  party  was  willing  to  allow  the  cause  to  be  settled 
by  the  oath  of  the  other)  and  because  Section  195  of  the  Code  of  Criminal  Pro- 
cedure did  not  apply  : 

Held  that  both  objections  to  the  conviction  were  bid  in  law. 

IN  calendar  case  49  of  1887  Kaman  Venkayya  was  convicted  by 
the  Joint  Magistrate  of  Godavari  (G.  Hamnett)  and  sentenced  under 
Seccion  193  of  the  Penal  Code  to  three  months'  rigorous  imprisonment. 

On  aopeal,  the  Sessions  Judge  (A.  L.  Lister)  acquitted  the  accused 
on  the  12th  December  1887. 

On  the  20th  January  1888  the  records  were  called  for  by  the  High 
Court. 

The  facts  are  set  in  the  judgment  of  the  Court. 

The  Public  Prosecutor  (Mr.  Powell)  in  suooort  of  the  conviction. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  accused  in  this  case  was  suel  by  the  complainant  before  a  vil- 
lage munsif  for  the  rent  of  a  house.  He  persisted  in  denying  the  execution 

*  Criminal  Revision  Case  No.  21  of  1888, 
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1888       of  the  rent  bond,  and  the  village  munsif  after  warning  him   of  the  conse- 

MARCH  18  quence  of  committing  perjury,  put  him  on  solemn  affirmation  and  examined 

.  him.     In   [3761  the  result  the  village  munflif  found  that  he  had  executed 

the  rent  bond  and  gave  sanction  for  a  criminal  prosecution. 

LATE  Tho  AcMne  Joint  Magistrate  convicted  the  accused  under  SecHon  193, 

CRIMINAL.  Indian  Penal  Code,  and  sentenced  him   to  three  months'  rigorous  impri- 
sonment.    On  appeal  the  Sessions  Judge  reversed  the  conviction  on  the 

nf'i   «r  grounds:— 

(1)  That  a  village  munsif  acting  under  Regulation   IV  of  1816  is 

not  empowered  to  administer  an  oath  to  a  party  unless  either 
party  is  willing  to  let  the  cause  be  settled  bv  the  oath  of  the 
other,  hence  that  the  defendant  was  not  legallv  bound  to  make 
a  declaration  upon  any  subject  (Section  191,  Indian  Penal 
Code). 

(2)  That  as  nothing  in  the  Criminal  Procedure  Code  applies  to 

heads  of  villages,  such  functionaries  cannot  give  the  sanction 
required  by  Section  195,  Criminal  Procedure  Code. 

The  case  was  called  un  by  the  High  Court  on  revision.  The  accused 
did  not  appear,  but  the  Public  Prosecutor  contended  that  the  accused 
had  been  properly  convicted.  Section  15,  Regulation  IV  of  1816  em- 
powers a  village  raunsif  to  require  the  attendance  of  any  person  in  his 
village  who  may  be  named  as  a  witness  by  a  partv  and  Clause  4  of  the 
same  section  gives  a  village  munsif  authority  at  his  discretion  to  cause 
an  oath  to  be  administered  to  a  witness. 

In  the  case  under  consideration  the  defendant  was  present  at  the 
inquiry  and  it  is  not  shown  that  he  objected  to  be  called  as  a  witness 
or  to  be  examined.  We  apprehend  there  is  nothing  in  the  Regulation 
to  prevent  a  village  munsif  examining  as  a  witness  any  person  who 
is  present  and  who  may  not  have  been  summoned — nor  is  there  anything 
to  prevent  one  party  naming  another  party  as  a  witness  if  he  so  pleases. 
The  case  referred  to  by  the  Sessions  Judge  in  paragraph  4  of  his  judg- 
ment is  altogether  different  and  relates  to  the  settlement  of  the  cause  by  the 
oath  of  either  party,  and  without  trial  by  the  village  munsif  on  the  merits 
(Section  14,  Clause  3).  We  are  of  opinion  that  it  was  competent  to  the 
village  munsif  under  the  circumstances  to  examine  the  defendant  as  a 
witness,  and  that  once  sworn  the  defendant  was  legally  bound  to  speak 
the  truth  (see  also  Section  118,  Evidence  Act). 

A  village  munsif  trying  a  cause  is  a  Court,  and  though  nothing  in 
the  Code  of  Criminal  Procedure  applies  to  heads  of  villages,  the  limitation 
in  Section  195,  Clause  (b)  is  on  the  powers  of  th«  Courts  which  are  governed 
by  the  Procedure  Code  in  the  entertainment  [377]  of  complaints.  The 
section  merelv  prohibits  the  entertainment  of  a  complaint  in  a  Court 
governed  by  the  Procedure  Code  without  a  sanction. 

We  set  aside  the  acquittal  and  direct  the  Sessions  Judge  to  rehear  the 
appeal. 


262 


IV.] 


REFERENCE   UNDER  STAMP  ACT,   S.  46         11  Mad.  378 


11  M.  377.  (P.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 
Kernan,  Mr.  Justice  Muttusami  Ayyar,  and  Mr.  Justice  Parker. 

EEPERENCE  UNDER  THE  STAMP  ACT,  SECTION  46.* 
[23rd  March,  1888.] 

Stamp  Act,  Sections  3  (10),  55,  57 — Duly  stamped— Document  issued  without  endorse- 
ment required  by  rules  passed  and  published  under  Sections  55  and  57. 

The  omission  of  a  sUrap  vendor  to  endorse,  on  a  stamped  paper  the  particulars 
required  by  rule  (9)  of  She  revised  rules  published  under  Sections  55  and  57  of  the 
Indian  Stamp  Act,  1879,  by  the  Government  of  Madras,  with  the  approval  of  the 
Governor- General  in  Council,  does  not  render  a  document  "  not  duly  stamped  " 
within  the  meaning  of  Section  3  (10)  of  the  Indian  Stamp  Act,  1879. 

REFERENCE  under  Section  46  of  the  Indian  Stamp  Act,  1879,  by  the 
Board  of  Revenue. 

The  case  was  stated  by  the  Secretary  to  the  Board  of  Revenue  as 
follows  : — 

"  The  enclosed  agreement  was  executed  bv  the  toddy  farmer  of 
Sidhout  on  a  stamp  paper  supplied  to  him  by  the  Tahsildar.  By  an  over- 
sight the  usual  endorsement  required  by  Rule  9  (a)  of  the  Madras  Govern- 
ment Notification,  No.  129,  dated  24th  July  1883,  was  not  made  on  the 
document.  The  question  for  decision  is — Whether  the  omission  of  the 
endorsement  renders  the  document  not  duly  stamped. 

"  On  the  one  hand  it  may  be  urged  that  '  duly  stamped '  means 
1  stamped  in  accordance  with  the  law,'  Section  3  (10)  of  the  Act.  The 
rules  framed  under  Section  55  have  the  force  of  law  (Section  57),  and 
one  of  those  rules  is  that  above  referred  to  which  prescribes  that 
the  sfcamD  vendor  '  shall  write  on  the  back  of  every  stamp  paper  which 
he  s^lls '  a  certain  endorsement.  It  may  be  argued  that  this  is  a 
[378]  legal  obligation  and  that  its  breach  renders  the  documents  '  not  duly 
stamoed.' 

"  On  the  other  hand  it  may  be  argued  that  these  rules  issued  by  the 
Local  Government,  subject  to  the  control  of  the  Governor- Gen  era!  in 
Council  under  Section  55,  concern  the  executive  duties  of  the  stamp  vend- 
ors, and  are  to  be  broadly  distinguished  from  the  rules  framed  by  the 
Government  of  India  Notification,  No.  1288,  dated  3rd  March  1882,  which 
concern  the  proper  stamos  to  be  issued  in  certain  cases.  It  may  be  also 
contended  that  if  an  instrument  was  not '  duly  stamped,'  because  the  stamp 
vendor  violated  rule  (9)  above  referred  to,  as  regards  the  endorsement,  it 
would  be  equally  '  not  duly  stamped  '  if  he  failed  to  make  the  entries  in 
his  register  required  by  the  same  rale.  The  Board  are  not  agreed  on  the 
point  and  therefore  deem  it  desirable  to  obtain  an  authoritative  decision 
of  the  High  Court." 

The  Government  Pleader  (Mr.  Powell)  appeared  on  behalf  of  the 
Board  of  Revenue. 

The  Full  Bench  (COLLINS,  C.J.,  KERNAN,    MUTTUSAMI  AYYAR  and 

PARKER,  JJ.)  delivered  the  following 

JUDGMENT. 
We  are  of  opinion  that  the  document  in  question  is  duly  stamped. 

*  Referred  Case  5  of  1888. 
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APRIL  6.  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 

LATE 

CIVIL  CHANDU  (Defendant  No.  2),  Appellant  v.  EAMAN  (Plaintiff), 
'  Respondent.*      [6th  April,  1888.] 

11  M.  378. 

Malabar  Law —Decree  for  maintenance  against  karnavan— Execution   against  tarwad 

property. 

A  member  of  a  Malabar  tarwad  having  obtained  a  decree  for  maintenance 
against  -her  karnavan,  assigned  the  decree  to  the  olaintiff,  who  proceeded  to 
execute  it  against  the  tarwad  property.  The  then  karnivan  objected  and  hia 
claim  was  allowed.  In  a  suit  by  plaintiff  to  have  it  declared  that  he  was  entitled 
to  execute  the  decree  against  tarwad  property  : 

Held  that  the  plaintiff  was  entitled  to  execute  the  decree  against  the  tarwad 
property. 

[P.,  38  M.  31  =  5  Ind.  Gas.  693.] 

[379]  APPEAL  from  the  decree  of  K.  Kunjan  Menon,  Subordinate 
Judge  of  North  Malabar,  confirming  the  decree  of  J.  F.  Pereira,  District 
Munsif  of  Kavai,  in  suit  No.  100  of  1886. 

The  facts  of  the  case,  so  far  as  they  are  necessary  for  the  purpose  of 
this  report,  appear  from  the  judgment  of  the  Court  (MUTTUSAMI  AlTAR 
and  SHEPHARD,  JJ.) 

Ramachandra  Rau  Saheb,  for  appellant. 

Sankara  Menon,  for  respondent. 

JUDGMENT. 

Defendant  No.  8  obtained  a  decree  for  maintenance  against  defendant 
No.  1,  the  karnavan  of  the  defendant's  tarwad.  The  decree  was  assigned 
by  defendant  No.  8  to  the  plaintiff,  and  he  proceeded  to  execute  the  decree 
against  tarwad  property.  Defendant  No.  2,  who  was  then  managing  the 
tarwad  affairs,  objected  to  the  execution  and  the  objection  was  allowed. 
Thereupon,  the  present  suit  was  brought  to  obtain  a  declaration  that  tar- 
wad property  was  liable  for  the  decree  debt.  Both  the  Courts  below  de- 
creed the  claim,  and  it  is  urged  in  appeal  that  there  was  no  decree  against 
defendant  No.  1  in  his  capacity  of  karnavan,  that  the  decree  for  mainte- 
nance in  favour  of  a  member  of  a'Malabar  tarwad  created  only  an  obligation 
personal  to  the  karnavan,  and  that  the  decree  is  incapable  of  being  execu- 
ted against  tarwad  property.  As  to  the  objection  that  there  was  no  decree 
against  defendant  No.  1  in  his  capacity  of  karnavan,  we  observe  that  it 
was  not  taken  in  tho'petition  of  appeal  to  the  Lower  Appellate  Court.  It 
must  als^  be  remembered  that  the  suit  was  one  brought  for  maintenance, 
which  from  its  nature  would  ordinarily  be  brought  against  the  karnavan. 
As  to  the  contention  that  the  decree  created  an  obligation  personal  to  the 
karnavan,  we  are  of  opinion  that  if  the  contention  were  to  prevail,  there 
would  be  no  ad  aq  late  means  of  enforcing  decrees  for  maintenance  which 
might  he  passed  in  favour  of  members  of  a  Malabar  tarwad.  Our  attention 
was  called  to  K.  Manoki  Koran  Nayar  v.  P.  Manoki  Chanda  Nayar  (1), 
but  that  case  appears  to  show  that  a  decree  for  maintenance  is  one  for 
the  satisfaction  of  which  a  karnavan  may  encumber  tarwad  prooerty, 
We  may  also  refer  to  the  judgment  of  this  Court  in  S.  A.  340  of  1885,  in 

*  Second  Appeal  No.  689  of  1887- 
(1)  3  M.H.C  R.  295. 
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which  it  was  held  that  the  maintenance  of  members  of  a  Malabar  tarwad  1888 

is  a  charge  on  the  tarwad  property.     It  is  urged   that  the  mainte-  [380]  APRIL  6 . 
nance  would  be    a  charge  only  when  there  was  no  tarwad    income   out  of 

which  it   might  be  paid,  but  neither  of  the  cases  cited  was  decided  on  that  APPEL- 

ground.  LATE 

The  second  appeal  fails  and  we  dismiss  it  with  coses.  CIVIL. 


11  H.  380. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


JAGANATHA  AND  ANOTHER  (Defendants],  Appellants  v. 

RAMABHADRA  AND  OTHERS  (Plaintiffs),  Respondents* 

[25th,  26bh  and  27th  January  and  13th  March,  1888.1 

Zamindari — Partition— Limitation  Act,  1877,  Schedule  H,  Article  127 — Limitation  Act 
1859,  I  (13). 

In  1803  G  being  in  possession  of  the  zamindari  of  M,  the  permanent  settlement 
was  made  with  him  and  a  sanad  was  granted  to  him  as  prescribed  by  Regulation 
XXV  of  1802.  In  1827  C,  the  only  son  of  G,  being  in  possession  of  the  zamindari, 
got  into  debt  and  the  zamindari  was  sold  in  execution  of  a  decree  and  bought  by 
Governmant.  In  1835,  the  zamindari  was  granted  to  J,  the  son  of  C,  by  Govern- 
ment and  a  sanad  issued  in  the  usual  terms  as  prescribes  by  Regulation  XXV  of 
1802.  J  died  in  1864  leaving  four  sons,  the  three  plaintiffs  and  C.  his  eldest  son. 
C  died  in  1869  leaving  an  only  son,  J,  the  defendant.  In  1869  the  Court  of 
Wards  took  charge  of  the  estate  on  behalf  of  the  infant  defendant  and  allowed 
his  uncle,  plaintiff  No.  1,  to  receive  the  rents  of  the  zamindari  as  renter.  J  and 
his  three  uncles  lived  in  the  same  house  and  participated  in  the  joint  family 
property  until  1872,  when  the  plaintiffs  claimed  to  have  the  zamindari  divided. 

By  an  agreement  between  the  plaintiffs  and  the  Court  of  Wards,  all  the  moveable 
and  immoveable  property,  except  the  zamindari  taluk,  was  divided  into  four 
shares  and  distributed  in  1874  between  the  plaintiffs  and  defendants.  In  1884. 
the  plaintiffs  sued  for  partition  of  the  zamindari,  alleging  that  their  cause  of 
action  arosq  in  1872,  when  the  Court  of  Wards  denied  the;r  right  to  a  partition  of 
the  zamindari  taluk. 

The  defendants  pleaded. 

(1)  that  the  estate  was  not  partible  ; 

(2)  that  the  suit  was  barred  by  limitation  : 

Held  (1)  distinguishing  the  ZTwnsipore  case  (12   M.I. A.,  1)  and  the  Sivaaanga 
case  (I.L.R.,  3   Mad.,  290),  and  following    the  principle   laid  dowiinthe  Nuzvid 
case  (I.L.R.,  2  Mad.,  12^"  thit  the  zamindari  was   partible  ; 
(2)  that  the  suit  wis  not  barred  by  limitation. 

[P.,  17  M.  362  (365) ;  R..  26  M.  686  (639)  ;  29  M.  437  (442)  =  16  M.L.J.  178  ;  D.,  24 
M.  562  (606)  =  11  M.L.J.  191  (203,  204).] 

APPEAL  from  the  decree  of  J.  K.  Daniel,  District  Judge  of  Ganjana, 
in  original  suit  No.  27  of  1884. 

[381]  The  facfs  of  this  case  appear  sufficiently  for  the  purpose  of  thia 
report  from  the  following  judgment. 

The  Acting  Government  Pleader  (Mr.  Powell)  and  Mr.  Norton,  for 
appellants. 

The  Acting  Advocate  General  (Mr.  Spring  Branson)  and  Subba  Ran 
for  respondents. 
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JUDGMENT. 

KERN  AN,  J. — This  is  an  appeal  from  a  decree,  dated  the  14th 
December  1885,  of  the  District  Judge  of  Ganjam,  declaring  that  the 
zamindari  of  Merangi  is  oartible,  and  decreeing  partition  to  be  made 
between  the  three  plaintiffs  and  the  infant  defendant,  their  nephew. 

The  appellant's  grounds  of  appeal  are — 

(1)  that  the  zamindari  is  impartible ; 

(2)  that  the  plaintiff's  claim  is  barred  by  limitation  ; 

(3)  that  the  plaintiffs  are  precluded  from  suing  during  the  minority 

of  the  infant  defendant  by  agreement  between  them  and  the 
Court  of  Wards  made  in  1872. 

The  Judge  has  given,  what  appears  to  me,  a  correct  judgment  on  all 
the  above  points.  I  would  be  satisfied  to  rest  my  judgment  on  that  of  the 
District  Judge,  except  that  the  aopellanb's  arguments  present  some  views 
not  presented  to  the  District  Judge. 

On  the  question  whether  the  zamindari  was  partible  there  is  no  evi- 
dence that  it  was  at  any  time  a  raj  or  sovereign  principality.  But  the 
defendants  contend 

(1)  that,  as  it  was  found  by  the  Judge  (referring  to  Carmichael's 

Vizagapatam  Manual,  pp.  284,  303)  to  have  been  held  on  mili- 
tary service,  be  should  have  held  it  was  impartible  ; 

(2)  that  there  was  evidence  to  prove  that  bv  custom  the   zamin- 

dari had  always  descended  as  impartible,  and  there  was  no 
evidence  to  the  contrary,  and,  therefore,  should  have  been  held 
to  be  impartible  ; 

(3)  that  under  the  circumstances  there  was  a  strong  presumption 

in  favour  of  the  alleged  custom. 

The  only  evidence  on  record  as  to  the  zamindari  is  that  to  be  found 
in  Carmichael's  Vizagapatam  Manual,  pp.  301-3,  in  which  it  is  stated : 
that  thishunda,  came  into  the  possession  of  the  present  family  in  the  time 
of  Visvambhara  Deo  of  Jevoore — that  Dharmaraz  Dora,  zamindar  of 
Merangi,  endeavoured  to  make  himself  independent,  and  Jeypare  having 
advanced  with  a  large  force  [382]  against  him,  he  was  given  up  and  put  to 
death  and  his  estate  was  given  over  to  Jaganatharaz,  a  princioal  Jev- 
porean,  who  was  installed  zamindar,  with  the  title  of  Satrucherla 
(destroyer  of  the  enemy)  ;  that  about;  the  time  the  French  were  expelled 
(1758  to  1760)  Merangi  zamindari  was  incorporated  in  the  neighbouring 
zamindari  of  Kurupam  by  Sivaramaraz  ;  that  the  latter  was  overthrown 
by  Sitaramaraz,  and  both  zamindaris  were  under  Vijayanagaram  until  its 
dismemberment  in  1795  when  they  were  restored  to  the  old  families, 
Satrucherla  Gangaraz  getting  Merangi. 

Paragraph  22  of  exhibit  C  shows  that  at  that  date,  10th  June  1802, 
Gangaraz  was  in  possession  of  the  Merangi  zimindari.  Paragraoh  18  of 
exhibit  D,  22nd  September  1803.  explains  that  in  1795  Mr.  Webb 
recommended  C.  Gansaraz  being  appointed  zamindar  as  well  on  account 
of  his  better  claim  than  that  of  Venkataraz,  a  reoresentative  of  a  younger 
branch,  as  that  he  was  descended  from  the  elder  branch  of  the  family. 
Exhibit  E  (Government  Order,  dated  the  22nd  of  October  1803)  states 
that  Government  approved  of  the  permanent  settlement  being  made  with 
C.  Ganga  raz.  A  family  tree  agreed  on  between  the  parties  shows  the 
following,  viz. : — 
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I 

Ramachandraraz. 
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Venkatapatiraz. 


Gansjaraz.      Jaganatharaz. 

I 
Ghandrasekhararaz . 

I 

Jaganatharaz. 
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Chandrasekhara . 

I 

Jaganatharaz 
[minor  defendant] . 


Ramabhartra, 
Plaintiff  No.  1. 


Somasflkhara. 
Plaintiff  No.  2. 


Jogiraz, 
Plaintiff  No.  3. 


The  defendant  alleges  that,  Chandra.sekhara,  son  of  Gangaraz,  had 
three  song,  hut  the  olaintiffs  deny  this. 

It  is  not  shown  what  relation,  if  anv,  there  was  between  Tammiraz, 
the  nropositns  in  the  familv  tree,  and  Jagaiatharaz,  the  principal 
Jevoorean  ;  but  apparently  Tammiraz,  or  his  pon  Eamachandraraz  were 
never  in  possession  of  the  zamindari.  Anparentlv  also  C.  Gangaraz,  the 
grandson  of  Tammiraz,  was  out  into  po=sse=«si^n  of  the  zamindari  in  1795 
without  any  grant  being  made  to  him  bv  the  Government,  and  that  he 
held  at  a  rent  [3831  which  (paragraph  24  in  exhibit  C)  shows  he  had 
a  difficulty  in  paying,  and  which  it  is  recommended  in  that  paragraph 
should  ba  reduced  from  Rs.  19,697-0-10  to  Es.  18,500. 

No  sanad  to  0.  Gangaraz  was  produced,  but  a  kabuliat  or  instrument 
of  assent  (exhibit  B)  was  produced,  dated  the  25th  April  1804,  which 
rpfers  to  a  sanad-i-milkiat-i-istimirar  to  him  by  the  Government.  Clause 
6  provides  that  he  had  the  right,  without  assent  of  Government,  to  trans- 
fer all  or  any  part  of  his  estate,  provided  such  transfer  should  be  according 
to  Hindu  law. 

No  doubt  there  was  a  sanad  in  the  ordinary  terms  executed  bv 
Government  to  G.  Gangaraz  as  prescribed  by  the  Eegulation  XXV  of 
1802. 

Exhibit  D,  naragraphs  18,  19  and  20  show  that  Jaganatharaz,  or  a 
consin  of  C.  Gangaraz.  had  claimed  a  share  of  the  zamindari  from 
Gangaraz  and  had  got  nos=session  of  a  certain  part  of  the  estate,  but  the 
Government  declined  to  recognize  the  arrangements  and  left  it  to  Ganga- 
raz to  arrange  as  he  ple^cpd  with  Jaganatha.  Gangaraz  died,  but  the 
date  i«  not  proved.  Jaganatha  then  filed  a  suit  against  Chandrasekhara, 
son  of  Gangaraz,  alleging  he  was  illegitimate ;  but  the  plaintiff  died  and 
the  suit  was  revived  by  Virahhadraraz,  and  was  ultimately  dismissed. 

Chandrasekhara,  the  only  son  of  Gangaraz,  got  into  debt,  and,  being 
sued  by  a  creditor,  the  zamindari  was  set  UD  for  sale  in  suit  No.  23  of 
1827,  and  was  bought  by  Government  and'thus  the  rights  acquired  under 
the  sanad  of  1803  became  extinguished. 

Exhibit  G  is  a  sanad-i-milkiat-i-istimirar,  dated  the  22nd  Seotember 
1835,  by  the  Governor-in-Council  to  Jaganatha,  son  of  Chandrasekhara, 
therein  called  ex-z^mindar  of  M«rangi.  It  recites  the  sale  by  Court 
process  to  pay  debts  of  the  ex-zamindar.  and  that  the  zamindari  was 
bought  on  account  of  Government,  and  that  the  Government,  impressed 
with  the  service5!  rendered  hv  the  dewan  and  others  of  the  zamindari 
during  the  late  disturbance  in  the  Vizagapatam  district,  in  compliance 
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1888  with  their  request,  and  to  notify  their  approbat'on  of  their  meritorious 
MARCH  18.  conduct  and  attachment  to  the  family  of  their  ancient  zamindars,  resolve! 
that  the  zamindari  should  be  granted  to  Jaganatha,  son  of  C'oandrasekhara. 

The  sanad  provides  that  the  zamindari  shall  not  be  liable  for  any 
debt  contracted  before  the  sanai,  except  the  balance  due  to  Government. 
Paragraph  6  contains  the  power  to  the  zamindar  to  [384]  transfer, 
without  the  authority  of  Government,  all  or  any  part  of  the  zaminiari, 
and  contains  the  usual  terms  of  such  documents  of  permanent  settle- 
ment. 

Exhibit  H,  dated  25th  November  1835,  is  a  kabuliat  executed  by  the 
guardian  of  the  infant  Jaganatharaz  corresponding  with  the  terms  of 
sanad. 

Jaganatha  died  in  1864  leaving  four  sons,  the  three  plaintiffs,  who 
were  then  infants  under  18  years,  and  Chandrasakhara,  his  eldest  son. 
The  latter  die!  iu  1869  leaving  the  plaintiffs, his  brothers,  and  an  only  son, 
Jaganatha,  tha  infant  defendant,  and  a  widow. 

The  appellant  contends  that  the  zamindari  was  held  by  military 
tenure.  The  Judge  assumes  this  was  so  before  Jeypore  took  possession 
from  Dharmaraz  and  afterwards  when  he  gave  the  zamindari  to 
C.  Gangaraz  :  probably  it  was  so,  though  I  do  not  see  the  evidence  of  it. 

There  is  no  evidence  how  or  by  whom  it  was  held  from  Kurunam  or 
Vijayanagaram,  or  that  it  was  held  on  military  tenure.  There  is 
nothing  to  prove  that  it  was  held  by  any  of  the  family  of  0.  Jaganatharaz 
after  he  was  disnossessed  by  Kuruoam.  There  was  thus  a  break  in  the 
possession  of  the  zamindari  by  any  of  the  former  family  from  about 
1760  up  to  1795.  After  the  zamiadari  was  taken  possession  of  by  the 
English  in  1795  from  Vijayanagaram  it  certainly  was  not  held  on  military 
tenure.  In  1795  Gangaraz  received  possession  from  Mr.  Webb,  but 
nothing  was  then  settled  as  to  the  terms  on  which  he  was  to  hold  the 
zamindari  as  he  was  not  then  restored  absolutely  to  the  possession  of  the 
zamindari  or  for  seven  years  afterwards.  In  the  meantime  he  was  in 
possession  on  sufferance.  It  was  pronerly  taken  from  one  family  and 
given  to  a  member  of  the  family  of  a  fornnr  owner  without  any  soecial 
ciroum'Jti.nees  to  prove  that  the  intention  of  the  grant  was  to  create  an 
impartible  estate  which  is  an  exception  from  the  ordinary  Hindu  law. 
Though  Gangaraz  as  representing  the  elder  branch  was  preferred,  there 
seems  no  reason  why,  in  addition  to  this  grant  of  an  ordinary  estate, 
the  incident  of  impartiality  should  have  been  intended  to  be  granted. 
Gangaraz  does  not  appear  to  have  been  a  man  of  influence  or  a  leader 
of  people.  He  was  fortunate  to  get  the  zamindari  as  a  zamindar  on  the 
ordinary  terms  of  Hindu  law,  and  I  am  unable  to  see  any  reasonable 
pround  for  presuming  that  the  intention  of  the  Government  as 
[385]  evidenced  by  the  circumstances  either  of  Gangaraz  or  of  the  zamin- 
dari was  to  create  an  impartible  zamindari. 

The  terms  of  the  kabuliat  of  the  25fch  April  1804  to  which  the  sanad 
no  doubt  corresponded  do  nob  lead  to  the  conclusion  that  the  Government 
intended  to  grant  or  did  grant  the  zamindari  as  impartible.  On  the  con- 
trary the  ferms  of  paragraph  6  show  that  the  zamindar  was  at  liberty  to 
transfer  all  or  any  part  of  the  zamindari  without  the  consent  of  Govern- 
ment so  as  the  transfer  was  not  contrary  to  Hindu  law.  This  is 
inconsistent  with  the  idea  that  the  zamindari  was  impartible  and  was  to 
remain  so. 

It  was  argued,  however,  that  a  clause,  the  same  as  No.  6,  has  been 
introduced  into  all  grants  of  permanent  settlement  made  as  directed  by 
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Eegulation  XXV  of  1802.  In  the  Nuzvid  case  (l)  it  appeared  that  the  1888 
jagir  was  in  the  nature  of  a  principality  before  it  was  taken  possession  of  MARCH  13. 
by  Government  in  1783  when  Narayya  rebelled,  and  it  was  granted  to 
Venkata  Narasimha,  his  eldest  son,  in  1784.  The  Privy  Council  assumed 
it  was  restored  in  1783  in  its  entirety,  and  that  the  rule  of  imparti- 
bility  and  descent  continued  as  before.  But  when  the  ancient  zamindari 
was  resumed  for  arrears  of  revenue  in  1793,  the  zamindari  had  ceased  to 
be  held  on  military  tenure.  There  was  then  no  reason  on  the  8th  of 
December  1802,  the  date  of  the  grant  to  Ramachandra,  son  of  Venkata 
Narasimha,  why  the  rule  of  impartibility  or  descent  to  a  single  heir 
according  to  the  rule  of  primogeniture  should  be  extended  to  the  newly- 
created  estates. 

The  Privy  Council  observed  that  there  was  no  State  policy  which 
required  that  the  new  estate  should  be  indivisible  ;  otherwise  Clauses  7  (the 
same  &3  Clause  6  in  this  case)  would  not  have  been  inserted  in  the  sauad, 
and  that  if  the  grantee  had  transferred  by  gift,  sale,  or  otherwise  any 
portion  of  his  zamindari,  such  portion  would  not  have  been  impartible 
descending  according  to  the  rule  of  primogeniture  to  the  single  heir  of  the 
transferee  of  a  Hindu  or  Muhammadan.  Their  Lordships  further  observed 
that  it  was  expressly  stipulated  in  tiie  sanad  that  transfers  in  whole  or  in 
part  should  be  valid  providad  they  should  not  be  repugnant  to  the  Hindu 
or  Muhammadan  laws  which  they  would  have  been  if  they  were  limited 
to  the  eldest  son  or  other  single  heir  of  Hindu  or  Muhammadan  transferee. 
That  was  no  reason  why  the  new  [386]  zamindari  should  have  been  made 
impartible  or  limited  to  the  grantee  and  his  heirs  according  to  the  rule  of 
primogeniture  when  so  far  as  Government  were  concerned  he  might  have 
divided  it  by  will  among  his  several  devisees. 

Their  Lordships  then  decided  that  the  limitation  to  the  heirs  of  the 
grantee  in  the  sanad  was  a  limitation  according  to  the  ordinary  rule  of 
Hindu  law,  and  not  a  limitation  to  a  single  heir  according  to  the  rule  of 
primogeniture,  as  the  grantor  at  the  date  of  the  grant  did  not  hold  an 
estate  descendible  to  a  single  heir  according  to  the  rule  of  primogeniture, 
and  that  if  the  Government  intended  to  maka  the  estate  impartible  and  to 
limit  the  succession  to  a  single  heir  according  to  the  rule  of  primogeniture 
instead  of  to  the  heirs  of  the  grantee  according  to  Hindu  law  there  was 
no  doubt  that  they  would  have  expressed  their  intention  in  unambiguous 
language.  Their  Lordships  referred  to  the  Hunsapore  case  (2j,  which  was 
confiscated  in  1767  and  kept  by  Government  in  their  possession  until 
1790  and  then  granted  in  that  year  to  a  younger  member  of  the  family, 
on  whom  the  title  of  raja  was  afterwards  conferred.  Their  Lordships 
observed  that  there  was  no  fresh  sanad  granted,  and  the  question  was 
whether  it  was  a  fresh  grant  of  the  lamily  raj  with  its  customary  rule 
of  descent,  or  merely  a  grant  of  the  lands  formerly  included  in  the  raj 
to  be  held  as  an  ordinary  zamindari,  that  in  that  case  the  zemindari 
had  not  been  broken  up,  and  it  was  held  that  it  was  the  intention  of 
the  Government  to  restore  the  zamindari  as  it  existed  before  the  confis- 
cation, and  that  the  transaction  was  not  so.  much  the  creation  of  a 
new  zamindari  as  the  change  of  the  tenant  by  &vis  major.  That  in  the 
case  befora  them  (Nuzvid  case)  the  estate  was  divided  into  two  zamindaris, 
and  a  new  sanad  granted  allowing  the  same  to  be  alienated  in  part 
or  in  whole  and  making  it  inheritable  by  a  person  and  his  heirs  and 


(1)  7  I.A.  38  =  2  M,  128, 
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assigns  for  ever,  that  person  being  one  who   had  never  held  an  estate 
(in  the  lands)  descendible  to  his  eldest  male  heir. 

No  doubt  the  fact  tl  at  the  old  Nuzvid  estate,  which  was  granted 
in  1784  and  was  then  presumed  to  be  impartible,  had  been  broken  up 
and  divided  on  the  8th  December  1802  into  two  zamindaris,  was  of 
much  importance.  But  the  decision  did  not  turn  on  that  ground  alone. 
That  fact  was  only  one  of  several  [387]  circumstances  which  led 
their  Lordships  to  the  decision  they  made.  There  was  in  that  case 
the  fact  as  here  that  the  grantee  had  never  held  an  impartible  estate 
in  the  zamindari,  and  that  he  was  a  member  of  the  old  family,  and 
the  fact  that  the  grant  of  8th  December  1802  was  made  after  the 
Eegulation  XXV  of  1802,  and  contained  a  clause  like  Clause  6  in  this 
case.  The  observation  of  their  Lordships  as  to  the  intention  manifested 
by  that  clause  and  as  to  the  absence  of  any  policy  leading  to  any 
desirability  to  confer  an  impartible  estate  apply  equally  to  this  case  as 
it  seems  to  me. 

The  Hunsapore  estate  and  the  Sivaganga  had  been  principalities  held 
by  chiefs  as  impartible  estate.  The  Hunsapore  estate  was  confiscated  in 
1767,  and  in  1790  a  junior  member  of  the  family  was  put  in  possession 
as  of  the  old  tenure.  In  the  Sivaganga  case  (I),  the  estate  was  granted  by 
proclamation  in  1801.  There  was  a  sanad  granted  in  1803  with  a  clause 
the  same  as  No.  6  in  the  case.  Their  Lordships  observe  everything  points 
to  the  installation  of  the  istimirar  zaminaar  not  merely  as  proprietor  but  as 
ruler  of  the  district,  and  that  the  policy  of  the  Government  clearly  was  to 
appoint  a  new  ruler  whom  the  rebellious  inhabitants  would  obey  :  that  the 
policy  of  the  permanent  settlement  was  applied  to  the  Sivaganga  as  well 
as  to  other  estates,  but  that  if  there  were  any  general  intention  of  intro- 
ducing the  principle  of  partibilifcy  it  was  certainly  not  followed  in  that 
instance. 

Observing  the  principles  laid  down  by  the  Privy  Council  in  the 
Nuzvid  case,  it  appears  to  me  that  the  zamindari  of  Merangi  was  intended 
by  Government  to  be  held  by  Gangaraz  and  was  granted  to  Ghandra- 
sekhara's  son,  Jaganatha,  by  the  sanad  of  22nd  September  1835,  and  was 
held  by  him  as  an  ordinary  zamindari  estate  subject  to  the  ordinary  rule 
of  descent  according  to  the  rule  of  Hindu  law.  Chandrasekbara's  estate 
was  sold  at  the  instance  of  a  creditor  and  was  purchased  by  the  Govern- 
ment on  the  22nd  September  1833.  At  that  time  three  leaders  of  tbe 
Palkonda  rebellion  were  lurking,  with  their  retainers,  in  tbe  jungles,  and  the 
late  dewan  of  Chandrasekhara,  with  hill  peons  assembled  by  him,  attacked 
and  killed  those  leaders.  For  this  service  the  dewan  and  the  peons  were 
entitled  to  a  reward  offered  by  Government ;  but  on  their  request  through 
the  Collector,  the  Governor  in  Council,  in  lieu  of  the  reward,  and  to 
notify  approval  of  the  assistance  [38b]  given  against  the  rebels,  agreed  to 
grant,  and  did  grant,  the  sanad  alieady  stated  on  the  22nd  of  September 
1835  to  Jaganatha,  son  of  Chandrasekhara,  a  boy  five  years  old  with 
special  provision  that  no  debts  prior  to  the  grant  except  the  balance  due 
to  the  Government  should  be  a  charge  on  the  estate.  I  do  not  see  that 
the  circumstance  under  which  the  grant  of  1835  was  made,  or  the  terms 
of  the  grant,  lead  to  the  conclusion  that  Government  intended  to  grant, 
or  that  they  did  grant  in  1835,  this  zamindari  as  an  impartible  estate. 
The  estate  was  granted  to  the  son,  five  years  old,  of  Chandrasekhara  who 
was  then  alive.  It  appears  to  me,  therefore,  lhat  the  grant  of  1835 
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only  conferred  on  the  grantee  an  estate  in  the  zemindari  of  the  like  nature 
that  his  father  held  in  ifc,  that  is,  as  an  ordinary  zamindar  subject  to  the 
ordinary  incidents  of  Hindu  law.  It  was  contended  that  Gangaraz  had, 
besides  his  son  Chandrasekhara,  two  other  sons,  Ramabhadra  and 
Somasekhara,  and  that  they  did  not  set  up  any  claim  to  have  the  zamin- 
dari  divided,  inasmuch  as  it  was  the  custom  of  the  family  that  it  should 
not  be  divided.  But  there  is  no  legal  evidence  that  Gangaraz  had  any 
son  except  Chandrasekbara.  In  June  1859  a  petition  (exhibit  No.  7)  11 M.  380. 
was  filed  in  the  office  of  the  Agent  of  the  Governor  in  Vizagapatam 
district  by  Somasekhara  stating  that  the  fathers  of  the  zemindar  and  peti- 
tioner were  brothers,  and  that  he  was  entitled  to  a  share  in  the  zamin. 
The  Agent  referred  the  petitioner  to  a  civil  suit.  There  is  no  evidence 
that  any  suit  was  brought. 

The  next  question  is  whether  the  claim  of  plaintiff  is  barred  by 
limitation.  Jaganatha  died  in  1864  leaving  four  sons,  namely,  the  three 
plaintiffs,  all  then  infants  under  18  years  of  age,  and  Chandrasekhara,  his 
eldest  son.  The  four  sons  had  lived  with  their  father  up  to  his  death,  and 
continued  to  live  after  his  death  in  the  same  house  as  their  brother, 
Chandrasekhara,  up  to  bis  death  in  9th  September  1869,  and  were  main- 
tained in  common  with  their  brother  Chandrasekhara.  Plaintiff  No.  1 
was  then  20,  No.  2, 18,  and  No.  3,  15  years  old.  Chandrasekhara  left  at 
his  death  an  only  son,  the  infant  defendant  Jaganatha,  then  of  the  age  of 
7  years.  On  the  10th  September  1869  the  widow  of  Chandrasekhara 
sent  notice  (exhibit  III)  to  the  Collector  stating  the  death  of  her  husband, 
and  also  stating  that  before  his  death  ho  gave  direction  to  her  that  the 
estate  should  be  registered  in  her  son's  name,  and  that  she  and  plaintiff 
No.  1,  and  the  dewan  should  manage  the  [389]  affairs  of  the  taluk,  as  well 
as  other  affairs,  and  that  they  would  be  brought  to  the  Collector's  notice. 
This  notice  purports  to  be  signed  by  plaintiff  No.  1  and  by  the  dewan  and 
initialled  by  the  widow.  Plaintiff  No.  1  says  the  signature  cf  his  name  is 
like  his,  but  he  does  not  recollect  that  he  signed  it.  However  this  may 
be,  it  appears  that  the  Court  of  Wards  took  charge  of  the  infant  defend- 
ant's estate  and  appointed  the  dewan  guardian,  and  allowed  plaintiff 
No.  1  as  renter  to  receive  the  rents  of  the  taluk,  and  also  of  some  inam 
and  other  immoveable  and  moveable  properties  acquired  up  to  the  death  of 
the  father  of  the  infant  defendant.  There  was  a  considerable  amount  of 
Government  promissory  notes  and  cash  and  monies  due.  There  were 
aho  immoveable  properties  other  than  the  taluk  left  by  Chandrasekhara, 
the  infant's  father.  But  it  is  not  stated  whether  such  Government  notes, 
cash,  debts,  or  immoveable  properties  other  than  the  taluk  were  acquired 
by  the  infant's  father  or  by  his  grandfather  :  most  probably  it  was  by  both. 
It  is  to  be  gathered  from  the  award  (exhibit  M)  30th  December  1873,  after 
stated  that  plaintiff  No.  1  acted  with  the  apparent  assent  of  the  Court  of 
Wards  as  receiver  of  the  rents  of  the  taluk  and  of  the  other  immoveable 
properties  from  the  death  of  the  infant's  father  until  the  end  of  t'asli  1022, 
i.e.,  about  July  1873,  and  lodged  in  the  treasury  of  the  Court  of  Wards 
or  of  the  Collector  large  receipts,  and  that  plaintiff  No.  1  also  received  large 
sums  in  Government  promissory  notes  and  cash.  It  further  appears  that 
tha  three  plaintiffs  and  the  infant  defendant  (when  the  latter  was  not  at 
school)  .ill  lived  together  in  the  house  of  the  infant's  father  (see  paragraph 
20,  exhibit  M),  and  were  maintained  out  of  the  part  of  the  produce  so  receiv- 
ed by  plaintiff  No.  1.  No  question  as  to  the  rights  of  any  of  the  parties, 
either  to  the  zamindari  or  as  to  the  other  properties  received  by  plaintiff 
No,  1  was  made  until  April  1872. 
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1888  Exhibit  J  is  a  copy  of  the  Proceedings  of  the  Court  of  Wards,  13th 

MARCH  13.  May  1872,  acknowledging  a  letter  from  Mr.  Melville,  the  Collector  of 
Vizagapatam,  dated  15th  April  1872,  forwarding  anarzi  from  the  two  first 
plaintiffs,  soliciting  the  division  of  the  Merangi  zamindari  and  moveable 
and  immoveable  property.  The  Court  sanctioned  the  division  of  the  per- 
sonal estate  and  approved  of  the  Collector's  proposition  to  appoint  a 
panchayat  to  carry  out  details. 

Exhibit  II,  dated  the  24th  of  August  1872,  is  addressed  to  the  [390] 
Collector,  and  is  called  kararnama,  written  by  the  three  plaintiffs.  It 
referred  to  the  arzi  before  suit  to  the  Collector  to  divHe  tho  property,  and 
to  the  approval  of  the  Board  for  the  appointment  of  a  panch'iyafe,  and 
requested  the  issue  of  an  order  for  the  meeting  of  the  panchayatdars.  It 
stated  that  the  zamindari  and  the  moveable  and  the  immoveable  property 
necessary  for  the  zamindari  insignia  wera  not  to  be  divided  and  were  to 
be  settled  by  the  arbitrators,  and  that  they,  plaintiffs,  agreed  to  divide 
with  the  infant  defendant  all  the  other  moveable  and  immoveable  property 
after  the  above  items  were  excluded.  It  states  that  as  it  was  written  by 
the  Collector  that  the  zamindari  acid  insignia  were  not  partible,  that  it  is 
so  written  then,  but  that,  they  clearly  state,  they  will  not  agree  to  the 
above  condition,  that  as  regards  a  civil  suit  they  woald  institute  is  for  the 
division  of  the  taluk,  with  strength  of  right  they  were  entitled  to  after 
having  been  quiet  until  the  minor  zamindar's  minority  ceases. 

By  exhibit  No.  1  the  Court  of  Wards  approved  of  the  karar,  pro- 
vided there  was  a  clause  that  nothing  in  it  should  be  deemed  to  imply 
the  slightest  admission  of  any  claim  by  the  plaintiffs  to  demand  a  division 
of  the  zamindari. 

Exhibit  M  is  the  panacbayat  decision.  It  recites  an  agreement  of 
the  20th  of  September  1873  by  the  plaintiffs,  aad  by  the  guardian  of  the 
infant  defendant  binding  themselves  to  exclude  the  zimindari  and  the 
royal  insignia,  and  to  divide  and  take  the  whole  of  the  remaining  rnoveable 
and  immoveable  property  as  might  be  passed  by  the  panchayatdars.  It 
also  recited  that  the  accounts  and  other  papers  were  in  a  saparate  list 
attached  thereto.  The  list  referred  to  is  taken  as  part  of  M  and  precedes 
the  decision.  It  is  divided  into  numbers  from  No.  1  to  No.  28. 

In  No.  1,  amongst  other  monies,  a  sum  of  Ks.  1,74,485-13-10  is  set 
down  as  paid  into  the  Vizagapatam  Collector's  office,  being  the  amount  of 
the  income  for  faslis  1280  to  1282  after  the  taluk  passed  into  the  minor's 
possession,  deducting  Rs.  1,20,659-15-9  Sircar  peshkash  and  other  expenses, 
and  strikes  a  balance  of  Rs.  53,825-14-1.  This  balance,  with  Rupees 
91,957-5-1,  being  Government  bond  and  monies  which  should  be  in  the 
treasury,  amounted  toRs.  1,45,783-3-2.  The  sum  actually  in  the  treasury 
was  Rs.  92,783-3-2,  to  which  was  to  be  added  "concealed  and  kept  by 
renter  for  his  own  purpose,  Rs.  53,000."  These  two  sums  make  Rupees 
1,45,783-3-2. 

[391]  The  fifth  paragraph  of  exhibit  M  directs  that  the  sums  of 
Rs.  92,783-3-2  and  Rs.  53,000  should  be  divided  into  four  equal  shares 
between  the  three  plaintiffs  and  the  infant  defendant. 

It  is  not  necessary  to  go  through  any  further  details  of  the  decision. 
It  is  enough  to  say  all  the  items  of  immoveable  and  moveable  property 
except  the  zamindari  and  the  insignia  were  divided  into  four  shares  and 
one-fourth  given  to  each  of  the  plaintiffs  and  the  infant  defendant.  It  is 
clear  that  the  profits  of  the  zamindari  taluk  down  to  June  1873,  after 
payment  of  peshkush  to  Government,  was  divided  amongst  other  property 
between  the  plaintiffs  and  the  infant  defendant, 
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It  was  contended  that  personal  property  only  was  agreed  by  the  Court 
of  Wards  to  be  divided.  But  it  is  clear  that  what  was  considered  personal 
property  included  rents  received  from  the  taluk  zemindari  up  to  June  1873 
as  well  as  all  other  moveable  and  immoveable  property  except  the  zemindari 
.and  insignia.  That  decision  was  acted  on  by  the  Collector,  who  directed 
further  inquiry  to  ascertain  the  exact  sum  to  he  paid  to  each  of  the  four 
shares  in  the  sum  of  Ks.  92,783-3-2,  and  the  panchayatdars  on  the  7th  of 
October  1874  ascertained  and  reported  the  sums  so  payable  to  each  of 
them,  the  plaintiffs  and  the  infant  defendant,  and  directed  them  to  be 
distributed  by  the  Collector,  which  presumably  Was  done. 

The  plaintiffs  allege  their  cause  of  action  commenced  on  the  13th  May 
1872.  when  the  Court  of  Wards  denied  their  title  to  a  division  of  the  zemin- 
dari and  relied  on  Article  127  of  Schedule  II  of  the  Limitation  Act,  1877. 
The  defendants  relied,  in  the  Court  below,  on  the  Act  of  1859  in  which 
limitation  begins  from  the  death  of  the  deceased  owner,  but  were  met  by  the 
decision  in  Govindan  Pillai  v.  Chidambara  Pillai  (l),  that  unless  the 
claimant  was  entirely  out  of,  and  excluded  from,  possession,  limitation  did 
not  run.  Before  this  Court,  in  appeal  the  defendants  relied  on  the  prior 
ground  of  limitation,  and  also  on  the  ground  that  the  plaintiffs  were  excluded 
from  the  joint  family  property  in  1864  and  up  to  and  after  the  death  of  the 
infant's  father  ia  1869.  I  am  not  able  to  see  that  the  plaintiffs  were  excluded 
from  the  joint  family  property  consisting  of  the  zamindari  until  the  13th  of 
May  1872  when  the  Court  of  Wards  denied  their  title  to  a  division  of  the 
[392]  zemindari.  The  plaintiffs  lived  with  their  father  in  his  house  down 
to  his  death  in  1864,  and  continued  to  liva  witn  their  brother  without  any 
objection  raised  to  their  right  to  do  so  down  to  his  death  in  1869.  From 
that  time  until  the  plaintiffs  asked  for  division  of  the  zemiudari  in  April 
and  were  refused  in  1872  the  plaintiffs  also  lived  in  the  house  with  their 
nephew,  the  infant  defendant,  anl  no  objection  was  made  to  their  parti- 
cipation in  the  joint  family  property.  The  letter  of  the.  defendant's 
mother  (exhibit  No.  Ill)  was  relied  on  as  excluding  the  plaintiffs  from 
the  zemindari,  but  it  did  not  amount  to  exclusion  of  the  plaintiffs,  on  the 
contrary  it  proposed  that  plaintiff  No.  1  should  be  manager.  She  must 
have  been  then  well  aware  there  was  a  large  amount  of  other  joint  pro- 
perty. The  infant  defendant  and  the  plaintiff  lived  after  that  for  up- 
wards of  two  years  in  the  same  house.  Finally  the  plaintiffs  were 
actually  paid  in  1873  in  cash  one-fourth  share  of  the  income  of  the 
zemindari  from  1280  to  1282,  and  got  one-fourth  share  each  of  the  other 
undivided  family  property,  moveable  and  immoveable. 

When  a  party  is  not  in  possession  of  any  joint  property  and  does  not 
receive  any  of  the  proceeds  of  the  prooerty  he  may  be  said  to  be  excluded 
from  joint  property,  but  nob  if  he  is  living  on  the  property  with  the  other 
joint  owners  and  is  supported  in  the  family  by  the  proceeds  of  the 
family  property.  The  principle  of  the  decision  in  Govindan  Pillai  v. 
Chidambara  Pillai  applies.  I  think  the  plaintiff's  claim  is  not  barred  by 
limitation.  The  defendant's  counsel  alleged  that  there  was  a  custom  in 
the  family  that  the  zamindari  should  be  impartible.  But  there  was  no 
family  of  any  possessor  before  the  father  of  the  plaintiffs.  The  allegation 
of  such  custom  is  entirely  unsupported.  The  allegation  of  presumption 
that  the  zemindari  was  impartible  is,  I  think,  also  unfounded.  The 
next  question  is  whether  the  suit  is  premature  until  the  infant  defend- 
ant attains  21  years.  I  am  unable  to  see  that  there  was  any 
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contract  of  agreement  between  the  plaintiffs  and  the  guardian  of  the 
infant  defendant  or  the  Court  of  Wards  that  the  plaintiffs  would  not 
bring  a  civil  suit  until  the  infant  defendant  attained  21  years.  What 
took  place  amounted  to  no  more  than  this,  that  the  division  agreed  on 
was  not  to  prejudice  the  question  whether  the  zemindari  was  or  was 
cot  impartible  and  there  was  no  admission  on  either  side  of  the  claim 
of  the  opposite  party.  The  plaintiffs  added  that  they  would  be 
[393]  quiet  daring  the  minority  of  the  zemindar  and  would  bring  this 
suit  afterwards.  This  addition  it  seems  to  me  was  no  part  of  this 
agreement.  The  parties  eould  not  by  such  agreement  stay  the  operation 
of  the  Statute  of  Limitation  and  if  the  plaintiffs  had  waited  to  bring  suit 
until  the  minor  attained  21  years  they  might  find  that  their  claim  was 
barred  by  limitation,  which  certainly  never  was  intended.  If  such  alleged 
agreement  was  made,  as  it  would  limit  the  time  within  which  the  plaintiffs 
could  enforce  their  rights,  it  would  be  void  under  Section  28  of  the  Contract 
Act.  As  to  costs,  I  think,  the  Judge  should  have  awarded  the  plaintiffs 
their  costs  of  the  suit.  We  modify  the  decree  of  the  District  Judge  by 
awarding  the  costs  of  suit  and  of  this  appeal  to  the  plaintiffs,  and  confirm 
the  decree  in  other  respects. 

MUTTDSAMI  AYYAR,  J. — I  concur. 


11  M.  393  =  12  Ind.  Jur.  421. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


VENKU  (Defendant],  Appellant  v.  MAHALINGA 
(Plaintiff),  Respondent.      19th,  10th  and  27th  April,  1888.] 

Hindu  law — Adoption  by  Naikin  or  dancing  girl— Adoption  of  mvre  than  one  daughter 
at  a  time  —Rights  of  adopted  daughter  —Custom  of  adopting  more  than  one  girl  at  a 
time  not  proved. 

Ammu,  a  Naikin,  or  dancing  girl,  in  South  Canara,  affiliated  prior  to  1849 
three  girla  and  a  boy.  These  four  persons  lived  together  as  a  joint  family  till 
1849,  when  a  partition  of  their  joint  property  was  decreed  between  them  in  equal 
shares.  T.,  one  of  the  girls,  died  in  1880,  leaving  certain  property.  V  claiming 
to  be  the  sister  by  adoption  of  T.,  sued  to  recover  T. 's  estate  from  M.,  T.'s 
uterine  brother : 

Held,  (1)  that  an  adoption  of  a  daughter  by  a  Naikin  or  dancing  girl  can  be 
recognized  by  6be  Civil  Courts  and  does  confer  rights  on  the  girl  adopted — 
Mathura  Naikin  v.  Esu  Naikin  (I.L.R.,  4  Bom.,  545)  dissented  from  ; 

<2)  that  there  being  no  warrant  for  a  plurality  of  adoptions  in  the  analo- 
gies of  Hindu  law,  and  no  special  custom  having  been  proved,  V  could  not 
claim  T.'s  estate. 

[Diss.,  3T  B.  116  (120)  =  14  Bom.L.R.  1129=17  Ind.  Gas.  834(835)  ;  P.,  28  M.  517 
(519' =  15  M.L.J.  466;  44  P.R.  1908  ;  R.,  14  B.  90  (92);  16  B.  737  (743)  ;  34  B. 
553  =  12  Bom.  L.R.  545  (550)=7  Ind. Gas.  459;  32  C.  749  (754)  =  9  C.W.N.  466= 
1  C.L.J.  176  ;  12  M.  214  (218);  12  M.  273  (276);  15  M.  323  (330)  =  1  Weir  372  ; 
19  M.  127  (136);  30  M  461  (463)  =  17  M.L.J.  250;  11  C.L.J.  461  =  6  Ind.  Cas.  554 
<560)  ;  14  Or.  L  J.  33  (34)  =  18  lod.  Gas.  257  =  24  M.L.J.  21l  =  ]3M.L.T.  131  = 
(191i»)  M.W.N.  207  ;  17  Ind.  Cas.  42'2  (423)  =  23  M.L.J.  493-12  M.L.T.  467  = 
(1912)  M.W.N.  1138;  13  C.P.L.B.  81  (84),  14  G.P.L.R.  109  (l  10,  111);  2  O.C.  261; 
8  0.  C,  37  (40,  43).] 

APPEAL  from  the  decree  of  C.  Gopalan  Nayar,  Subordinate  Judge  of 
South  Canara,  confirming  the  decree  of  A.  Venkatramana  Pai,  District 
Munsif  of  Maogalore,  in  suit  1888  of  1887. 

•  Second  Appeal  No.  188  of  1987. 
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[394]  The  facts  appear  from  the  judgment  of  the  Court  (MUTTUSAMI 
ATYAR  and  PARKER,  JJ.). 

Bhashyam  Ayyangar  and  Narayana  Rau,  for  appellant. 

The  decision  in  1849  cannot  ooerate  as  res  judicata  —  Parthasaradi 
v.  Chinnakrishna  (I.L.E.,  5  Mad.  304).  Even  if,  since  the  date  of  the 
Penal  Code,  no  rights  pass  by  adoption  by  a  dancing  girl,  rights 
created  prior  to  1860  cannot  be  affected.  In  all  the  Presidencies  prior 
to  1860,  dancing  girls  could  lawfully  adopt.  It  is  doubtful  if  such 
adoption  is  illegal  under  the  Penal  Cone.  Eeference  was  made  to  S.A. 
579  of  1876—Mathura  Naikin  v.  Esu  Naikin  (I.L.E.,  4  Bom.  545), 
Chalakonda  Alasani  v.  Chalakonda  Ratnachalam  (2  M.H.C.E.,  56.  (75), 
Mayna  Bai  v.  Uttaram  (2  M.H.C.E.,  202),  and  Strange's  Manual, 
Section  351.  The  adoption  of  a  girl  by  a  dancing  girl  need  not  necessarily 
be  for  prostitution.  The  minor  commits  no  offence  and  should  not  suffer. 
No  issue  was  raised  as  to  the  validity  of  plurality  of  adoption. 

Ramachandra  Rau  Saheb,  for  respondent. 

Eesoondent  is  in  nossession.  Appellant  must  show  she  has  a  better 
title.  He  relied  on  Chinna  Ummayi  v.  Tegarai  Chetti  (I.L.E.,  1  Mad. 
168)  and  Mathura  Naikin  v.  Esu  Naikin  )I.L.E.,  4  Bom.  563.) 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J.  —  The  contest  in  this  Second  Appeal  is  as  to 
the  right  of  succession  to  the  property  of  one  Timmu,  deceased,  who  was 
of  the  Naikin,  or  of  what  is  ordinarily  called  the  dancing  girl  caste.  The 
deceased  and  the  appellant  Venku,  together  with  another  girl  and  a  boy, 
were  affiliated  sometime  prior  to  1849  by  a  woman  of  the  same  caste 
named  Ammu.  who  had  emigrated  from  Goa  and  settled  in  South  Canara. 
They  had  lived  together  as  one  joint  family  until  1849.  when  a  disagree- 
ment arose  between  them  and  resulted  in  litigation.  In  Original  Suit 
217  of  1849,  a  partition  was  decreed  among  four  persona  who  then 
survived  in  the  family,  including  the  deceased  and  the  appellant,  and  a 
quarter  share  of  their  joint  property  was  allotted  to  each.  By  virtue  of  that 
partition,  the  garden  in  suit  became  the  separate  property  of  Timmu,  and 
she  died  in  December  1880,  leaving  her  surviving  the  appellant  (defendant) 
her  sister  by  adoption,  and  the  respondent  (plaintiff)  her  natural  brother, 
and  each  of  the  survivors  contended  that  he  or  she  was  entitled  to 
the  garden  in  preference  to  the  other.  As  it  was  land  paying  revenue 
to  Government,  the  Collector  of  South  Canara  altered  its  registry  in 
[393]  his  books  from  the  name  of  the  deceased  to  that  of  the  appellant. 
Thereupon  the  respondent  brought  the  present  suit  to  have  it  declared 
that  he  was  entitled  to  have  his  name  registered  in  the  revenue  accounts 
in  preference  to  the  appellant.  Two  issues  were  recorded  for  decision, 
viz.,(l)  whether  the  natural  brother  was  entitled  to  succeed  to  the  property 
in  dispute  in  preference  to  the  adoptive  sister,  and  (2)  whether  he  was 
entitled  to  have  the  kuditale  or  registry  altered  to  his  name.  The  Collector 
was  not  made  a  party  to  the  suit,  and  both  the  Lower  Courts  treated  it 
therefore  substantially  as  one  for  a  declaration  of  title.  They  held  that 
as  between  the  natural  brother  and  the  sister  by  adoption  of  a  dancing 
girl,  the  former  was  the  preferable  heir,  and  accordingly  decreed  the  claim. 
It  is  urged  in  Second  Appeal  (1)  that  according  to  Hindu  law  the  sister  is 
the  preferable  heir,  (2)  that  at  all  events  the  respondent  is  not  the  heir-at- 
law,  and  (3)  that  the  decision  in  the  suit  of  1849  is  conclusive  as  between 
the  parties  to  this  appeal  on  the  question  of  title.  On  the  other  hand  it 
is  contended  for  the  respondent  (1)  that  assuming  that  the  adoption  of  a 

275 


1888 

APRIL  27. 

APPEL- 
LATE 
CIVIL. 

* 

*2  *nd'  J°r 


11  Mad.  396  INDIAN  DECISIONS,  NEW  SERIES  [YoJ. 

1888       daughter  by  a  dancing  girl  is  valid,    no   second  adoption  can  be  lawfully 
APRIL  27.     made  during  the  lifetime  of  the  daughter  first  adopted,  and  (2)  that  the 
—        respondent  being  the  party  in  possession,  the  appeal  must  fail  unless  it  is 
APPEL-     shown  that  the  appellant  is  the  preferable  heir. 

LATE  I  do  not  consider  that  the  question   of  title  is  res  judicata.     The 

CIVIL,  ground  of  claim  in  the  case  before  us  is  that  the  natural  brother  of  a 
dancing  girl  excludes  her  adoptive  sister,  and  it  was  not  adjudicated  UDOQ 
=  in  the  suit  of  1849.  Further  it  was  necessary  in  the  former  suit  to 
12  Ind.  Jar.  con8jder  whether  the  property  then  in  litigation  was  joint,  whereas  the 
*2J>  sole  question  for  decision  in  the  present  suit  is  whether  the  natural  brother 
or  the  adoptive  sister  is  the  better  heir.  Though  it  was  decided  in  1849 
that  the  appellant  and  the  deceased  were  sisters  by  adoption  and  their 
relationship  as  such  was  the  source  of  a  right  to  demand  a  share  of 
joint  property,  that  decision  is  conclusive  only  as  to  the  factum  of  the 
relationship.  As  to  the  contention  that  if  it  is  the  source  of  a  right  to 
insist  on  partition,  it  must  likewise  be  a  valid  ground  of  succession  to  a 
collateral  relation,  I  may  observe  that  it  was  held  by  a  Divisional  Bench 
of  this  Court  in  Parthasaradhi  Ayyangar  v.  Ghinna  Krishna  Ayyangar 
(1)  that  the  doctrine  of  res  judicata  [396]  does  not  necessitate  a  repeti- 
tion of  an  error  of  law,  if  any,  and  preclude  an  inquiry  into  the  soundness 
of  the  rale  of  decision  which  was  adopted  in  a  previous  suit  save  as  to 
the  precise  object  matter  or  immediate  purpose  of  that  suit.  I 
must  therefore  overrule  the  preliminary  objection  taken  in  this  aopeal. 

Turning  then  to  the  merits,  the  relationship  of  the  rival  claimants 
to  the  deceased  woman  is  found  to  be  a  fact.  I  see  also  no  reason  to 
doubt  that  prior  to  the  introduction  of  the  Indian  Penal  Code,  a  dancing 
girl  without  a  daughter  was,  by  the  custom  of  her  caste,  entitled  to  adopt 
a  daughter  so  as  to  constitute  between  them  the  legal  relation  of  mother 
and  daughter.  That  a  valid  adoption  could  be  made  as  mentioned  above 
according  to  custom  is  clear  from  the  decision  in  the  suit  of  J849  and  the 
decision  in  Mathura  Naikin  v.  Esu  Naikin  (2)  relied  on  by  the  Lower 
Courts.  In  this  connection  we  may  refer  to  Venkatachalamv.  Venkata- 
sami  (3)  wherein  it  was  held  in  accordance  with  the  opinion  of  the  Law 
Officers  attached  to  the  Court  that  such  adaption  constituted  the  relation 
of  mother  and  daughter  for  purposes  of  inheritance.  I  take  it  then  that 
the  adoption  of  a  daughter  by  a  dancing  woman  was  valid  by  custom 
prior  ro  the  date  on  which  the  Indian  Penal  Code  came  into  force,  viz., 
May  1861. 

I  observe,  further,  that  the  Courts  did  not  omit  to  consider  the  ethical 
aspect  of  the  question  suggested  by  the  professional  prostitution  practised 
by  this  class  of  women.  In  Chalakonda  Alasani  v.  Chalakonda  Ratna- 
chalam  (4)  it  was  decided  by  the  High  Court  that  a  dancing  girl  and  her 
adopted  daughter  constituted  together  a  joint  Hindu  family  in  which  the 
right  of  managing  the  joint  property  was  vested  in  the  eldest  member  by 
Hindu  law.  In  delivering  the  judgment  of  the  Court,  Mr.  Justice 
Holloway  said  "  it  would  not  be  possible  for  us  to  decline  adjudicating 
upon  the  matter,  viz.,  that  the  rule  of  Hindu  law  applicable  to  ordinary 
gains  of  science  is  also  applicable  in  suits  between  dancing  girls  on  account 
of  the  immoral  source  from  which  the  sains  have  been  derived.  Preced- 
ents, not  indeed  numerous  but  uniform,  have  recognized  rights  of 
property  and  of  inheritance."  Referring  to  the  status  of  the  defendant 

(D5M.  304.  (2)  4  B.  545. 

(8)  M.S.D.  (1856)  65.  (4)  2  M.H.C.R.  56. 
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in  that  suit  as  an  adopted  daughter,  be  said  that  for  the  purpose  of  this 
cause  the  mother  and  the  adopted  daughter  must  be  treated  as  the  mother 
and  daughter  of  [397]  an  undivided  family.  The  answer  to  the  ethical 
objection  was  that  the  trade  of  prostitution  was  recognized  and  regulated 
by  Hindu  law. 

Again,  this  Court  decided  in  Kamakshi  v.  Nagarathnum  (l)  in  January 
1870  that  the  law  of  co-parcenary  obtaining  in  respect  of  right  of  survivor- 
ship among  male  co-parceners  of  an  ordinary  Hindu  family  was  applicable 
as  between  a  dancing  girl  and  her  sister's  adopted  daughter.  That  case 
was  decided  by  the  Chief  Justice  Sir  Colley  Scotland  and  Mr.  Justice 
Collet,t,  who  said  :  "There  appears  to  be  no  doubt  that  the  daughters  of 
dancing  women  like  the  parties  to  this  suit  take  the  place  of  sons,  and 
our  decision  founded  upon  this  view  of  law  is  that  in  the  absence  of  any 
further  positive  rule,  daughters  must  be  regarded  as  sons  and  held  to  take 
estates  of  inheritance  from  their  mother  similarly  to  sons  under  the  general 
law  of  inheritance." 

Another  case  to  which  we  were  referred  at  the  hearing  is  Mayna 
Bui  v.  Uttaram  (2).  Though  it  is  not  an  authority  for  the  position  that 
a  dancing  woman  may  adopt,  it  is  a  clear  authority  in  support  of  the  view 
that  even  when  the  rival  claimants  are  the  adulterous  issue  of  a  Brahman 
woman  living  with  an  Englishman,  they  may  be  considered  to  be  Hindus, 
and  their  rights  of  inheritance  and  their  rights,  inter  se,  may  be  deter- 
mined with  reference  to  some  local  custom,  or  usage  or  the  analogies  of 
Hindu  law.  Mr.  Justice  Holloway  referred  to  the  opinion  of  the  Privy 
Council  that  the  adulterous  issues  were  properly  considered  to  be  Hindus, 
and  that  further  inquiry  ought  to  be  made  in  order  to  ascertain  whether 
the  opinion  of  the  law  officers  is  not  well  founded  with  reference  to 
some  local  custom  or  usage  —  Mayna  Bai  v.  Uttaram,  adding  that  in 
the  absence  of  such  custom  the  Courts  are  bound  to  reason  analogically 
and  to  apply  to  them  the  rules  observable  by  classes  of  Hindus  to  whom 
the  adulterous  issue  bears  the  greatest  resemblance,  and  that  the  rule  so 
deduced  was  the  rule  of  equity  and  good  conscience  which  by  the 
Charter  they  were  bound  to  apply.  It  was  not  then  considered  to  be 
legal  to  treat  them  as  persons  without  any  status  and  to  put  them  beyond 
the  paid  of  Hindu  law  because  their  mother  lived  in  adultery.  The 
answer  given  there  to  the  ethical  objection  is  this  :  "  All  the  analogies  of 
Hindu  law  are  against  the  view  of  a  bastard  taken  by  the  law  of  England. 
[398]  There  is  an  element  in  that  law,  the  doctrine  of  Christianity  which 
would  render  any  argument  drawn  from  its  provisions  merely  deluding. 
There  is,  and  there  can  be,  no  analogy."  It  was  therefore  held  in  that 
case  that  there  was  heritable  blood  between  the  illegitimate  sons  of  Hughes 
by  the  Hindu  mother.  Another  case  mentioned  during  the  hearing 
was  cited  from  a  publication  called  the  Law  Reporter.  It  appears  that  a 
partition  suit  brought  by  the  adopted  daughter  of  a  dancing  woman  was 
dismissed  by  the  High  Court.  According  to  the  report  the  learned  Judges 
who  decided  that  case  (Sir  Walter  Morgan,  C.J.,  and  Mr.  Justice  Hollo- 
way)  observed  "that  adoption  by  a  dancing  woman  amounted  to  the 
decoying  of  a  minor  for  the  purpose  of  prostitution."  There  is  no  written 
judgment  on  the  record.  Nor  does  the  decision  appear  in  the  regular  re- 
ports. The  opinion  imputed  to  Mr.  Justice  Holloway  is  at  variance  with 
the  opinion  expressed  by  the  same  learned  Judge  in  previous  decisions. 
That  decision  therefore  appears  to  me  to  be  of  questionable  authority. 


1888 

APRIL  27. 

APPEL- 
LATE 
CIVIL. 

**  "•  393 


(1)      M.  H.  C.  E.  161. 


(2)  2  M.H.C.K.  196. 
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1888  The  next  two  cases  cited  during  the  argument  are  Chinna  Ummayi  v. 

APRIL  27.    Tegarai  Chetti  (1)  and  Kamalamv.  Sadagopa  Sami  (2).     In  the  first  case, 

which  was  decided  in  1876,  the  right  set  up  by  dancing    women  attached 

APPEL-     to  a  Hindu  temple  against  the  dharrnakanas  was   a  right;   to    have  by 

LATE       custom  a  veto  upon  the  introluction  of  new  dancing  girls  into  the  service 

CIVIL.      of  the   temple.     The  Court,    consis'.ing  of  Mr.   Justice   Inues  aud    Mr. 

Justice  Kernau,  held  that  the  right  asserted  was  that  of  an  association  of 

11  M.  393=  dancing  women  to  enjov  a  monopoly  of  the  gains  of  prostitution,  and  that 

12  Ind.  Jur.  8uch  a  right  no  Court  of  justice  could  countenance.     In  the  second  case, 

421.  which  was  decided  in  1878,  a  similar  right  was  asserted  and  recognized, 
the  Court  observing  that  in  the  first  case  thor^  was  no  allegation  of  any 
endowment  attached  to  the  office,  whilst  in  the  other  there  were  v-irious 
honors  and  more  or  less  valuable  sources  of  income  alleged  to  be  appur- 
tenant to  the  hereditary  office,  and  that  it  was  necessary  to  inquire  into 
the  existence  of  such  an  hereditary  office  with  endowments  or  emoluments 
attached  to  it,  as  it  would  materially  affect  the  question  of  whether  the 
plaintiff  had  sustained  injury  by  the  interference  of  the  defendant. 
It  is  not  however  clear  how,  if  the  custom  which  is  the  source  of 
the  hereditary  right  to  the  office  is  an  immoral  custom  and  one  to 
[399]  monopolize  the  gains  of  prostitution,  the  existence  of  an  endow- 
ment or  emolument  makes  a  difference  and  removes  the  le^al  taint 
in  the  source  of  the  right.  Even  assuming  that  the  second  case  did 
not  overrule  the  first,  the  latter  is  only  an  authority  to  this  extent,  viz., 
where  the  right  asserted  has  for  its  direct  and  immediate  object  a 
monopoly  of  gains  of  prostitution,  such  right  cannot  form  the  basis  of 
a  judicial  decision. 

The  last  case  cited  is  that  of  Boologam  v.  Swornam  (3).  The  only 
point  decided  in  that  case  was  that  property  acquired  with  income 
derived  from  prostitution  by  a  Hindu  dancing  girl  wno  has  received  the 
ordinary  education  in  music  and  dancing  is  not  partible.  Tt  is  only  an 
authority  for  the  position  that  the  rule  of  Hindu  law  as  to  the  ordinary 
and  extraordinary  gains  of  science  is  applicable  in  suits  between  dancing 
women.  It  is  clear  then,  if  we  are  to  be  guided  by  the  course  of  decisions 
in  this  Presidency  a<*  a  whole  both  prior  and  subsequent  to  1861,  that  a 
dancing  woman  may  make  an  adoption,  that  such  adoption  may  be  the 
source  of  a  civil  right  for  purposes  of  inheritance  and  collateral  succes- 
sion, and  that  such  right  is  to  be  adjudicated  upon  in  the  absence  of 
a  positive  rule  of  law  to  the  contrary  with  reference  to  the  custom  of 
the  caste  and  the  analogies  of  Hindu  law  as  indicated  in  5  Madras  High 
Court  Reports,  161. 

The  case,  however,  relied  on  by  the  Lower  Courts  is  that  of  Mathura 
Naikin  v.  Esu  Naiktn  and  others  (4!,  decide i  in  June  1880.  Tnat  was  a 
suit  by  the  adopted  daughter  of  a  Naikin  or  professional  prostitute  like 
a  dancing  woman  to  recover  a  share  of  tha  property  in  the  hands  of  her 
adoptive  mother  which  was  alleged  to  be  family  property.  In  a  very 
learned  judgment,  Mr.  Justice  West  came  to  the  conclusion  that  the  suit 
must  be  dismissed.  Apart  from  the  professional  prostitution  referred  to 
as  tainting  the  custom  of  the  caste,  there  are  several  special  grounds  on 
which  the  decision  can  he  supported.  Among  those,  it  is  stated,  first,  that, 
according  to  the  very  custom  set  up,  a  daughter  cannot  call  for  a 
partition  during  her  adoptive  mother's  life.  It  is  observed  further 
that  there  were  natural-born  daughters  and  that  they  excluded  the 

(1)  1  M.  (2)  1  M.  356.  (3)  4M.  330.  (4)  4  B.  545. 
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adopted  daughter.  The  remarks  then  made  in  regard  to  the  usage,  1888 
though  very  instructive,  were  not  necessary  for  the  decision  of  that  APRIL  27. 
case.  Is  is  there  observe'!  that  usage  is  liw  because  it  is  [400]  follow-  ~~ 
ed  from  a  conviction  that  it  is  law.  Though  reference  is  made  to  APPEL- 
Austin'  s  opinion  that  the  tacit  sanction  of  the  sovereign  is  necessary  LATE 
to  the  binding  force  of  custom,  yet  the  cases  decided  in  this  Presidency  CIVIL, 
wherein  adoption  by  a  dancing  woman  was  recognized  as  the  source  of  a 
civil  right  are  also  mentioned.  In  advertence  to  the  practice  of  an  abandon-  * 
ed  class  of  women  like  dancing  girls,  it  is  admitted  that  it  was  recognized  12  *nd-  Jup- 
by  Hindu  law.  It  is  also  admitted  that  it  is  only  according  to  the  stand- 
ards of  Hindu  law  that  a  usage  has  ooercive  force  among  Hindus.  But  it 
is  remarked  that  the  usage  which  the  Courts  are  bound  to  follow  according 
to  the  Chaiter  is  not  to  bn  understood  in  the  sensd  that  it  shuts  out  all 
amelioration.  The  learned  Judge  then  observes  that  the  practices  of  an 
abandoned  class  are  no  doubt  a  usage  in  the  sense  of  a  tolerably  uniform 
series  of  acts,  but  they  do  not  therefore  spring  from  a  consciousness  of 
compulsion  but  rather  from  habit,  imitation,  and  ignorance,  and 
that  such  usage  is  not  a  law,  for,  over  it  presides  the  higher 
usage  of  the  communi'y  at  large  from  whose  approval  it  must 
have  derived  any  conceivable  original  validity  and  in  opposition 
to  which  it  cannot  subsist ;  and  as  the  community  comes  to  recognize 
certain  principles  as  essential  to  the  common  welfare,  it  will  no  longer 
lend  its  sanction  to  pectional  practices  at  variance  with  the  principles 
thus  recognized.  This  seems  to  he  the  jural  theory  suggested  in  regard  to 
sectional  usage,  and  fro  no  it  a  power  is  deduced  by  the  learned  Judge  for 
Oourts  of  justice  to  decline  to  recognize  adoption  by  a  dancing  girl 
when  the  popular  sentiment  would  no  longer  give  validity  fo  such  adop- 
tion. In  Abraham  v.  Abraham  (1),  the  Privy  Council  say  that  customs 
and  usages  as  to  dealing  with  property  unless  their  continuance  is  enjoin- 
ed by  law,  as  they  are  adopted  voluntarily,  may  be  changed  or  lost  by 
desuetude.  Would  not  th^y,  the  cla^s  of  dancing  women,  cease  to  exist  as 
a  distinct  class  when  there  is  such  a  complete  change  in  the  sentiment  of 
the  general  mass  of  the  Hindu  community  as  to  render  the  adoption  of 
the  jural  theory  feasible  and  just  for  the  amelioration  or  abrogation  of 
what  was  once  recognized  as  a  valid  special  custom  ?  Is  not  therefore  the 
cessation  of  the  usage  indicated  by  the  Privy  Council  the  pound  hasis 
for  judiciary  action  especially  when  there  is  a  standing  Legislative 
Council  and  when  only  very  imperfect  material  is  [401]  available  to  a 
Judge  who  is  bound  to  decide  according  to  evidence  for  ascertaining 
whether  to  any  and  what  extent  there  has  been  a  substantial  change  in 
the  sentiments  of  the  large  mass  of  the  Hindu  community  in  regard  to  a 
particular  usage  of  a  section  of  the  Hindus  ?  How  would  this  theory  work 
as  the  basis  of  judiciary  action  if  a  Judge  in  Malabar  or  South  Canara 
were  to  hold  that  according  to  a  very  considerable  body  of  Hindus  the 
non-recognition  of  marriage  as  a  legal  institution  is  pernicious  and  that 
he  would  therefore  decree  tarwad  or  Aliyasantanam  property  to  the  sons 
and  daughters  of  those  who  now  follow  the  special  law  of  the  nephews? 
Is  it  not  also  a  sound  rule  of  legislative  policy  that  judiciary  legislation  of 
the  earlier  period  should  gradually  retire  within  the  narrow  limits  of 
judicial  interpretation  in  proportion  to  the  increased  activity  of  direct 
legislation  through  organized  bodies  ?  I  may  observe  that  whatever  may 
be  the  change  in  the  sentiments  of  the  general  mass  of  Hindus  in  regard 

(1)  9  M.  I.  A.  195. 
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1888  ^°  Dancing  women  in  Bombay  and  Poona  I  am  unable  to  say  that  there 
.  is  a  considerable  change  in  this  Presidency  in  the  opinion  of  the  general 

'  mass  of  the  Hindu  community  as  contra-distinguished  from  a  comparatively 

APPEL-  small  sectiou  that  has  come  under  the  influence  of  Western  culture. 

T  ATP  With  all  deference  to  the  learned  Judge  who  decided  the  Bombay  case,  I 
do  not  see  my  way  to  follow  his  decision  or  adopt  the  jural  theory  as 

jiyIL-      propounded  by  him  as  the  basis  of  judiciary  action. 

11  M.  393=  It  i8  then  urged  that  whatever  might  have  been  at  one  time  accepted 

12  Ind.  Jur.  as   custom  in  regard    to  the    adoption,    it    could  not   be  recognized    as 
421.         valid  since  the  introduction  of  the  Penal  Code.     That   enactment,    how- 
ever, contains  no  provision  which  expressly  prohibits  adoption  by  dancing 
girls  or  others.     It  only  enacts   (Section     372)   that   whoever  sells,   lets 
to  hire,  or  otherwise  disposes  of  any    minor   under  the  age    of    sixteen 
years  with  intent  thab  such  minor  shall  be  employed  or  used  for  the  pur- 
poses of  prostitutioo,   or  knowing    it    likely    that  such    minor    will   be 
employed  or  used  for  such  purpose,  shall    be  punished  with    imprison- 
ment of  either  description  for  a  term    which  may    extend  to    ten  years 
and   shall  also   be   liable    to  a    fine.     The    act   prohibited    is    the   dis- 
position of  a    minor  for   the   purpose   of   prostitution,    and    the    reason 
of  the    prohibition    is    the    protection    of    the    chastity    of    girls  under 
sixteen  yearaofage.     Taking  it  then  that  the  rule  of  public  law  embodied 
in  Section  372  controls  the  private  law  and  is  an    index  of   public  policy 
[402]  the  further  question  arises  whether  it  operates  to  prevent  a  dancing, 
girl  from  adopting  a  daughter  altogether,  or  to  prevent  her  only  either  from 
prostituting  or  from  entering  into  a  contract  for   prostituting  the  adopted 
daughter  so  long  as  she  is  under  sixteen  years  of  age.     Adoption  as  recog- 
nized in  Hindu  law  is  allowed  partly  for  continuing  the  family  and  partly 
for  securing  a  person  competent  according  to  the  custom  of  the  caste   to 
perform  the  ftmaral  obsequies  of  the  adoptive  parents  and  to  take  their  pro- 
perty.    It  should  not  therefore  in  the  case  of  dancing  girls  be  confounded 
with  prostitution  which  is    neither   its  essential    condition    nor  necessary 
consequence,  but  an  incident  due  to  social  influences.    The  extent  to  which 
the  rule  of  public  policy  has  been  given  effect  to  in  this  Presidency  appears 
to  me  to  indicate  the  legitimate  limits  within    which  we   can  recognize 
it  as  a  rule  of  private  law.     We  may  set  aside  or  decline  to  enforce  a  con- 
tract or  disposition  which  has  for  its  immediate  object   the  prostitution  of 
a    minor  during  her  minority  so  as  to  leave  her  no  choice   of  married  life 
when  she  is  over  sixteen  years.     The  policy  of  the  Penal  Code.as  it  seems 
to  me,  is  not  to  obliterate  altogether  the  line  of  distinction  between  the  pro- 
vince of  ethics  and  that  of  law,    but  to  protect  the  chastity  of  minors  and 
to  assure  to  them  the  freedom  of  choosing  married  life  when  they  attain 
their  age.whether  they  are  the  natural  or  adopted  daughters  of  dancing  wo- 
men, and  to  leave  otherwise  the  incidents  of  their  legal  status  as  daughters 
untouched,  whether  the  parties  concerned  are  dancing  women    or  ordinary 
Hindus.     Moreover  I  may  observe  that  the  adoption   in    question    in  the 
case  before  us  was  made  prior  to  1849  long  before  the  Indian  Penal    Code 
became  law,  and  it  can  have  no  retrospective  effect  and    operate  to    take 
away  &  status  which  was  validly  created  prior  to  1861.     According   to  the 
course  of  decisions   in   the   Presidency    both    before  and  after  1861,  the 
conclusion  I  come  to   is  that  Ammu  was  competent   to  adopt  a  daughter 
though  she  was  a  dancing  woman. 

This  view  is  not  however  sufficient  for  the  disposal  of  this  second  appeal. 
The  appellant's  case  is  that  the  woman  Ammu  made  more  adoptions  than 
one,  and  that  all  those  adoptions  are  valid.  There  is  no  warrant  for  a. 
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plurality  of  adoptions  in  the  analogies  of  Hindu  law,  but   it  is   contended 
by  the  appellant's  pleader  that  there  is  a  custom  to  that  effect,  and  that 
there  was  no  specific  issue  on  the  point.     Not  only  is  the  alleged  custom   APRIL  27. 
[403]  inconsistent  with  the  analogies  of  Hindu  law,  but  there  is  also  no      .  ~ 
authority  as  far  as  we  are  aware  in  its  support.     It  appears  further  that 
evidence  of  custom  was  adduced  by  the  appellant  in   this  case  under  the       LATE 
second  iesue  and  the  Subordinate  Judge   did  not  consider  it  satisfactory.      CIVIL. 
I  agree  with  him  in  the  opinion  that  both  the  appellant  and  Timmu  could        nT~ooQ 
not  have  been  validly  adopted  and  that  the  relation   of  sisters  could  not  12  ,  ',   »  ~ 
have  been  lawfully  constituted   on  the  analogy  of  Hindu  law.     On  this        ? _ ' 
ground  I  do  not  consider  that  the  appeal  can  be  supported,  and  dismiss  it 
with  costs. 

PARKER,  J. — I  agree. 


11  M.    403. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


PERAYYA  (Defendant),  Appellant  v.  VENKATA  (Plaintiff),    Respondent* 
[5th  and  27th  April,  1888.J 

Transfer  of  Property  Act,  1882,  Section  60. 

The  breach  of  a  condition  in  a  mortgage  deed  to  the  effect  that  on  default  of 
payment  on  a  certain  date,  the  mortgage  shall  be  deemed  an  absolute  sale,  does 
not  amount  to  an  extinguishment  of  the  right  of  redemption  by  act  of  the  parties 
within  the  meaning  of  the  proviso  t>  Section  60  of  the  Transfer  of  Property  Act, 

1882. 

[F.,  24  M.  449  (461)  ;  R.,  23  B.  146  (173)  ;  21  M.  110  (111)  ;  6  S.L.R.  178  (180).] 

APPEAL  from  the  decree  of  J.  Kelsall,  District  Judge  of  Vizagapatam, 
reversing  the  decree  of  K.  Murtirazu,  District  Munsif  of  Yellamanchili,  in 
suit  No.  317  of  1886. 

Plaintiff  alleged  that  on  24th  October  1885  ha  borrowed  Ks.  200  from 
defendant  aud  executed  a  deed  mortgaging  certain  land  to  defendant ;  that 
he  retained  possession  thereof  under  a  lease  from  defendant  (which  had 
expired)  and  that  he  tendered  the  amount  due  on  the  14th  April  1886,  but 
that  defendant  refused  to  receive  the  amount  or  to  return  the  mortgage 
bond.  The  deed  contained  a  condition  that  if  the  amount  due  was  not 
paid  on  the  4th  April  the  mortgage-deed  was  to  be  considered  as  a  deed 
of  absolute  sale. 

The  defendant  pleaded  that  the  condition  "was  intentionally  inserted 
for  enforcement,  and  not  for  the  purpose  of  fear,"  as  alleged  in  the  plaint. 

[404]The  Munsif  framed  an  issue  as  to  whether  it  was  the  intention  of 
the  parties  that  the  condition  for  sale  should  take  effect  absolutely  on 
the  expiry  of  the  term  fixed  for  payment.  No  evidence  was  led,  and  the 
Munsif  decided  in  favour  of  the  defendant,  on  the  ground  that  plaintiff  ad- 
duced no  evidence  to  show  that  it  was  not  the  intention  of  the  parties 
that  the  condition  should  take  effect. 

On  appeal,  the  District  Judge  decreed  for  plaintiff,  holding  that  Sec- 
tion 60  of  the  Transfer  of  Property  Act  was  enacted  to  carry  out  the 
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recommendations  of  the  Privy  Council  in  Thumbusaivmy  Moodelly  v. 
Hossain  Rowthen  (1),  and  that  the  provision  iti  the  mortgage  deed  was  not 
an  extinguishment  hy  act  of  parties. 

Subba  Rau  and  Venknta  Subba  Rao,  for  appellant. 

Mr.  Powell,  for  the  respondent. 

The  Court  (MUTTUSAMI  AYYAR  and  SHEPHARD,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  defendant  appeals  against  a  decree  for  redemption  of  a  mortgage, 
dated  the  24th  October  1885,  and  his  contention  is  that  the  Lower  Appel- 
late Court  was  wrong  in  having  granted  such  a  dectee,  inasmuch  as  the 
plaintiff  possessed  no  right  of  redemption,  the  mortgage  being  by  way  of 
conditional  sale.  Ic  was  necessarily  aimifctod  that;  the  case  was  governed 
by  the  Transfer  of  Prooertv  Act,  but  the  point  taken  was  that  the  proviso 
to  Section  60  was  applicable  to  tha  circumstances.  It  was  said  that,  if 
there  was  otherwise  a  right  of  redemption,  that  right  was  extinguished  by 
act  of  the  parties  within  the  meaning  of  the  proviso  to  Section  60.  Accor- 
ding to  this  argument  the  stipulation  in  the  mortgage  instrument,  that  if  the 
money  is  not  paid  within  the  date  fixed,  the  instrument  shall  itself  be 
considered  as  an  absolute  sale-deed,  coupled  with  the  fact  of  failure  to  pay 
within  the  time  fixed,  must  be  deemed  to  be  an  act  of  the  parties  extin- 
guishing the  right  of  redemption.  In  our  judgment  this  is  not  a  tenable 
position,  and  the  act  of  parties,  a  phrase  used  here  and  elsewhere  in  the 
Act  in  contradiction  to  "  operation  of  law,"  must  denote  a  release  or 
other  such  transaction  standing  apart  from  tha  mortgage  transaction 
under  which  the  right  of  redemption  comes  into  existence.  There  is  no 
extinguishment  of  the  right  by  act  of  parties  when,  by  virtue  of  a  stipulation 
contained  in  the  very  contract  under  which  the  right  is  created,  that 
right  ceases  to  exist.  It  was  further  argued  that,  notwithstanding 
the  provisions  of  the  Act,  effect  must  be  given  to  the  decisions  witn 
[405]  regard  to  mortgages  by  conditional  sale  delivered  before  the  Act 
came  into  force,  Pattabhiramierv.  Vencataroio  Naicktn  (2),  Thiimbusawmy 
Moodelly  v.  Hossain  Rowthen  (1),  and  reference  was  made  to  cases  in 
which  the  Judicial  Committee  held  that  in  this  Presidency  there  was  no 
right  of  redemption  remaining  after  the  «ale  had  once  become  absolute  by 
reason  of  default  in  payment  of  the  amount  due  within  the  apoointed 
time.  In  our  judgment,  it  is  to  the  Act,  and  not  to  these  decisions  with 
reference  to  the  law  as  it  stood  independently  of  legislation,  thar.  regard 
must  now  be  had.  According  to  the  Act,  an  instrument  such  as  that  here 
in  question  is  a  mortgage,  and  there  is  nothing  in  SecDion  60  to  show  that 
any  distinction  was  to  be  made  between  one  class  of  mortgage  and 
another.  The  words  "  in  the  absence  of  a  contract  to  the  contrary," 
which  are  to  be  found  in  the  section  declaring  the  rights  of  the  mortgagee 
(Section  67),  are  not  to  be  found  in  this  section. 

Although  the  law  with  regard  to  conditional  sale  has,  by  the  onera- 
tion  of  this  Act,  been  altered  as  far  as  this  Presidency  is  concerned,  by 
conferring  on  the  mortgagor  a  right  which  he  did  not  possess  before,  it  is 
otherwise  in  the  territories  to  which  the  Bengal  Eegulations  I  of  1798 
and  XVII  of  1806  applied.  Under  those  Kegulaoions,  the  mortgagor 
enjoyed  a  right  of  redemption,  which  the  common  law  did  not  allow  him  ; 
and  those  Kegulations  are  repealed  by  the  Act.  The  result,  according  to 
the  appellant's  contention,  would  be  that  in  Bengal  a  mortgagor  under  an 


(l)  i  M.  l. 
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instrument  of  conditional  sale  would  be  deprived  of  the  right  of  redemp-        1888 
tion,    which   under   the    above-mentiorjed    Regulations   he    has    hitherto    A.PBIL  27. 
•enjoyed.     It  would  be  difficult  to  accept  a  view  which  led  to  such  a  result, 
and  this  view  of  the  operation  of  the  Act  has  not  even  been  suggested  in     APPEL- 
the  cases  in  which  tbe  question  has  been  discussed  whether  the  plaintiff-       LATE 
mortgagee  should  obtain  a  decree  in  the  manner  provided  in   the  Regula-       CIVIL. 
tions  or  in  the  terms  of  Secoion  83  of  the  Transfer  of  Property  Act,  a  section 
which  prescribes  a  form  of  decree  wholly   inappropriate  to  a  case   where    **  M-  *08< 
the  right;  of  redemption  is  not  recognized,  Bay  Nath  Pershad  Narain  Sin- 
gh v.  Moheswari  Pershad  Narain  Singh  (l)  and  cases  there  cited.     For 
these  reasons,  we    hold  that  the  Lower  Appellate    Court    was    right  in 
granting  the  plaintiff  a  decree  for  redemption,  and  we  dismiss    the   appeal 
with  costs. 


11  H.  406. 
[406]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


PEDDAYYA  (Defendant),  Appellant  v.  BVMALINGAM  (Plaintiff), 
Respondent*      [6th  April  and  2nd  July,  1888.] 

Hindu  law — Release  by  a  co-parcener  of  his  rights  in  favor  of  another  co-parcener. 

In  a  joint  Hindu  family,  consisting  of  four  brothers — A,  B,  G,  D — A  and  B 
obtaine.1  their  shares  by  a  partition  sain.  In  the  plaint  they  stated  that  they 
relinquished  their  shares  of  the  uiovaable  property  in  favor  of  C.  In  a  suit  by  G 
against  D  to  recover  his  share  0  claimed  three-fourths  of  the  movable  property. 
D  contended  that  tbe  releasj  by  A  and  B  in  favor  of  C  could  noc,  according  to 
Hindu  law,  add  to  tha  share  of  G  as  a  coparcener. 

Held,  that  C  was  entitled  to  the  share  claimed. 
[R.,  25  M.  149  (157)  =  11  M.L.J.  353.] 

APPEAL  from  the  decree  of  John  Kelsall.  District  Judge  of  Vizaga- 
patam,  confirming  the  decree  of  C.  Eangayyar,  District  Munsif  of  Vizaga- 
patatn,  in  suit  No.  370  of  1885. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  tbe 
judgment  of  the  Court  (MuTTDSAMi  ATYAE  and  SHEPHARD,  JJ.). 

Mr.  Michell,  for  appellant. 

Bamachandra  Bau  Saheb,  for  respondent. 

JUDGMENT. 

There  were  originally  five  brothers,  who,  together  with  their  father, 
Viranna,  formed  a  joint  Hindu  family  governed  by  the  Mitakshara 
law.  Viranna  died  in  December  1870,  and  one  of  the  brothers,  Bhimalin- 
gam,  died  since.  A  dispute  arose  among  the  survivors  regarding  the  right 
of  succession  to  the  moveable  property  left  by  Viranna,  and  it  was  secured 
in  a  room  which  was  locked  and  sealed  by  each  of  the  rival  claimants. 
The  plaintiff  claimed  the  whole  of  the  moveable  property  under  an  arrange- 
ment said  to  have  been  made  by  Viranna  prior  to  his  death.  Two  of  the 
brothers,  Bogalingam  and  Gangayya,  since  obtained  partition  in  original 
suit  No.  127  of  1882,  and  by  their  plaint  in  that  suit  they  relinquished 
their  half  share  in  the  moveable  property,  stating  that  it  was  their  father's 

*   Second  Appeal  No.  669  of  1887. 
(1)  14  C.  451. 
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1888        wish  that  it  should  go  to  the  present  plaintiff.     The  defendant   repudiated 

JULY  2.     throughout  the  arrangement   which  was  alleged  to  have  been  made  by 

Viranna.     In  the  present  [407]  suit;  the  plaintiff  claimed  a  quarter  share 

APPEL-     jn  two  houses  and  three-quarter  shares  in  the  moveable  property,  on  the 

LATE      ground  that  Bogalingam  and  Gangayya  had  relinquished  their  interest  in 

CIVIL.      his  favor. 

Both  the  Courts  below  decreed  the  claim,  and  this  second  appeal  is 
11  M.  106.  restricted  to  the  moveable  property,  of  which  partition  has  been  decreed. 
Two  questions  were  argued  before  us.  As  to  limitation  the  decision  of  the 
Judge  is  clearly  right.  Having  regard  to  the  mode  in  which  the  moveable 
property  has  been  secured,  its  possession  must  be  taken  to  have  been  joint, 
neither  party  having  exclusive  control  over  it.  Tna  main  contention  for 
the  defendant  is  that  the  relinquish ment  by  Bogalingam  and  Gangayya 
could  not  under  Hindu  law  add  to  the  plaintiff's  share  as  a  coparcener,  even 
though  Bogalingam  and  Gangayya  desired  that  he  should  take  their  shares. 
On  referring  to  the  plaint  in  original  suit  No.  127  of  1882,  we  enter- 
tain no  doubt  that  such  was  their  intention,  the  renunciation  being 
expressly  made  in  plaintiff's  favour,  or  in  part  execution  of  the  alleged 
suggestion  of  Viranna,  which  they  accepted  so  far  as  their  undivided 
interest  in  the  moveable  property  was  concerned.  That  a  coparcener  is 
competent  undur  Hindu  law  to  renounce  his  share,  there  can  be  no  doubt. 
Manu  says  :  "  If  any  one  of  the  brethren  has  a  competence  from  his  own 
occupation  and  desires  not  the  property,  he  may  be  debarred  from  his 
share,  giving  him  a  trifle  in  lieu  of  maintenance" — Manu,  Chapter  ix, 
p.  207.  Yajnavalkya  says  :  "  The  separation  of  one  who  is  able  to  support 
himself,  and  is  nor.  desirous  of  participation,  may  be  completed  by  giving 
him  some  trifle" — Yajnavalkya,  2-117. 

According  to  the  Smritis,  then,  the  renunciation  operates  as  alienation 
of  one  coparcener's  interest  in  favour  of  the  others.  If  he  can  alienate  in 
favor  of  the  other  cooarceners  as  a  bo3y,  there  is  no  reason  why  he  should 
not  do  so  in  favor  of  one  of  them,  who  alone  may  neid  such  help.  No 
question  of  survivorship  can  arise  because  Bogalingam  and  Gangayya  are 
admittedly  alive.  In  regular  aopeal  No.  58  of  1884  this  Court  upheld  an 
arrangement  made  by  an  undivided  son  with  reference  to  his  share,  observ- 
ing that,  "  having  regard  to  the  circumstances,  although  Exhibit  A  is  in 
form  a  gift,  the  whole  transaction  was  in  fulfilment  of  a  natural  obligation 
founded  upon  the  consent  of  the  father  to  the  severance  of  the  alienator's 
interest  in  the  coparcenary."  In  this  case  Bogalingam  and  Gangayya,  in 
fulfilment  of  their  natural  obliga-  [408]  tion  to  give  effect  to  what 
they  believed  to  be  the  wish  of  their  father,  gave  up  their  interest 
in  plaintiff's  favour,  and  their  act  may  be  regarded  as  the  severance  of 
their  interest  coupled  with  a  direction  to  make  over  their  shares  to  the 
respondents  when  he  should  separate. 

It  has  been  held  that  when  some  of  the  cooarceners  only  obtain 
partition,  it  must  be  taken  that  tha  partition  was  general  and  that  there 
was  a  reunion  among  those  who  live  afterwards  in  coparcenary.  This 
view  also  supports  the  conclusion  that  there  was  a  severance  of  interest 
on  the  lines  indicated  by  Bogalingam  and  Gangayya. 

We  do  not  consider  that  this  second  appeal  can  be  supported,  and 
we  dismiss  it  with  costs. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr,  Justice  Parker. 


flUBBANNA  (Defendant),  Appellant    v.  VENKATAKRISHNAN  (Plaintiff), 
Respondent.*    ~[20bh  and  27th   March,    1888.] 

Hindu  Law— Representation  of  estate  by  mother— Decree  against  mother    when  adopted 
son  in  existence,  null, 

Plaintiff  obt  lined  a  decree  on  a  bond  executed  by  S  against  the  mother  of  8, 
whom  he  believed  to  be  the  heiress  of  S.  la  attempting  to  execute  this  decree 
against  the  estate  of  S,  plaiutiff  was  obstructed  by  the  defendant,  vvho  was  the 
adopted  son  of  S.  Plaintiff  sued  the  defendant  for  a  declaration  that,  he  was 
entitled  to  execute  his  decree  against  the  estite  of  S  in  the  hands  of  the 
defendant : 

Held  that  the  suit  must  fail,  inasmuch  as  the  estate  of  S  was  not  properly, 
represented  in  the  former  suit.  S.  C.  Lahiry  v.  N.  0.  Lahiry  (I.L.R.,  11  Call 
45)  distinguished. 

{P.,  33  M.  75  (77)=3Ind.  Cas.  737  =  19  M.L.J.  651  =  6  M.L.T.    199;   R.,    19  B.    821 
(827).] 

APPEAL  from  the  decree  of  C.  Venkoha  Bau,  Subordinate  Judge  of 
South  Canara.  confirming  the  decree  of  K.  Krishna  Bau,  District  Munsif 
of  Udipi,  in  suit  No.  406  of  1884. 

The  facts  stated  in  the  plaint  were  as  follows  :  — 

(1)  That  plaintiff  obtained  a  decree  in  suit  No.  315  of  1878  against 
Santharamma,  mother  of  Subbaraya,  adoptive  father  of  defend- 
ant, on  a  bond  executed  by  Subbaraya. 

[409]  ('2)  That  it  was  held  in  suit  No.  443  of  1883  that,  as  defend- 
ant was  not  a  party  to  the  decree  aforesaid,  ail  the  proceed- 
ings taken  in  execution  thereof  against  the  estate  of  Subbara- 
ya were  invalid. 

(3)  That  plaintiff  was  not  aware  of  the  adoption  of  defendant  when 

he  sued  Santharamma,  whom  he  believed  to  be  the  heiress  of 
Subbaraya. 

(4)  That  as  defendant  had  taken  the  estate  of  Subbaraya  as  adopted 

son,  he  was  bound  to  pay  the  decree-debt  aforesaid. 

(5)  Plaintiff,  therefore,  prayed  for  a  decree  declaring  that  defendant 

was  bound  to  pay  the  decree  debt  aforesaid,  and  that  plaintiff 
was  entitled  to  execute  the  same  against  defendant  and  the 
estate  of  Subbaraya. 

Defendant,  inter  alia,  pleaded  that  plaintiff  was  not  entitled  to  sue 
for  a  declaratory  decree  after  having  obtained  the  decree  in  suit  No.  315 
of  1878. 

The  second  issue  was  whether  the  suit  as  framed  was  maintainable. 
The  Munsif  held— 

(1)  that,   as   Subbaraya  was  addicted  to  drinking  and  adultery,  the 

debt  was  only  binding  on  the  share  of  Subbaraya  mortgaged 
to  plaintiff  as  security  for  the  bond  : 

(2)  that  the  fact  that  the  judgment-debtor  was  the  mother  and  not 

the  widow  of  Subbaraya  did  not  take  the  case  out  of  the 
principle  of  S.  C.  Lahiry  v.  N.  C.  Lahiry,  and  that  the  half 
share  of  Subbaraya  in  the  property  mortgaged  to  plaintiff 

*  Second  Appeals  Nos.  899  of  1885  and  216  of  1887. 
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was    liable   to   bo  sold  in  execution    of  the    decree    in   suit 
No.  315  of  1878  after  making  defend  in t  a  party  to  the  proceed- 
ings. 
Botli  parties  appealed  from  this  decree  and  both  appeals  were  dismiss- 


1887. 


Defendant   appealed   in  No.  899   of   1885 ;  plaintiff  in   No.  216    of 


Ramachandra  Rau  Saheb,  for  plaintiff. 

Narayana  Rau,  for  defendant. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  only  question  in  these  second  appeals  13  whether  the  suit  was 
maintainable. 

The  plaintiff  obtained  a  decree  against  Subbirava's  widow  in  [410] 
original  suit  No.  315  of  1878  as  representing  her  late  hushand's  estate  in 
ignorance  of  the  adoption  of  the  defendant.  It  is  found  that  the  decree- 
debt  is  a  family  debt,  such  as  would  bind  the  son,  but  it  is  contended 
that  Subbaraya's  estate  was  never  really  represented  in  original  suit 
No.  315. 

The  Courts  below  have  decreed  in  the  plaintiff's  favour,  on  the 
strength  of  S.  G.  Lahiry  v.  N.  C.  Lahiry  (1),  holding  that  the  decree  in 
original  suit  No.  315  was  in  fact  against  the  husband's  estate  and  obtained 
against  the  widow  as  representing  that  estate,  and  that  it  will  therefore 
bind  the  estate  whether  the  widow  or  adopted  son  is  the  representative. 

It  is  contended  that  the  decision  in  that  case  is  not;  applicable  and  is 
opposed  to  that  in  Siva  Bhagiam  v.  Palani  Padiachi  (2),  with  which  the 
Bombay  Court  agreed  in  Akoba  Dada  v.  Sakharam  (3). 

It  appears  to  us  that  the  decisions  clearly  establish  that  a  widow 
does  not  represent  the  estate  so  as  to  bind  the  son  when  the  existence  of 
the  son  is  from  whatever  cause  ignored,  and  when  there  is  nothing  on  the 
face  of  the  proceedings  to  show  that  the  widow  is  sued  as  representing  a 
minor  son. 

On  reviewing  the  cases  that  were  quoted  at  the  bar  we  find  that  in 
the  Raj  Durbhunga  case  (4)  the  minor  as  well  as  the  widow  were  made 
parties  to  the  suit.  In  I.L.E.,  4  Mad.,  401,  it  was  held  that  the  decree 
and  sale  did  not  bind  the  estate  when  by  mistake  the  widow  of  the 
father  had  been  made  defendant  instead  of  the  minor  widow  of  the  son, 
who  was  the  last  full  owner ;  and  in  I.L.B.,  9  Bom.,  429,  which  was  a 
case  somewhat  similar  in  its  facts  to  the  present,  except  that  the  parties 
were  marshalled  differently  (that  being  a  suit  for  redemption),  it  was  held 
that,  the  son  having  been  ignored,  the  inheritance  had  not  been  sub- 
stantially represented  in  a  suit  against  the  mother  alone. 

The  decision  relied  upon  by  the  Courts  below  (I.L.E.,  11  Cal.,  45)  is, 
when  examined,  in  no  way  in  conflict  with  these  authorities.  The  suit  was 
brought  in  1862  against  the  widow  and  two  minor  sons  as  representing  the 
estate  of  one  Romanath  Lahiry  deceased.  The  inheritance  was  therefore 
fully  represented  at  the  institution  of  the  proceedings.  During  the  progress 
of  the  suit  the  two  minor  sons  died  and  the  widow  then  adopted  another 
son  just  before  the  [411]  decree  was  passed.  It  was  held  that  the  proceed- 
ings had  clearly  shown  an  intention  to  bind  the  estate,  the  widow  having 
been  originally  included  as  representing  minor  sons,  and  that  the 


(1)  11  C.  45.  (2)  4  M.  401.  (3)  9  B.  429. 
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decree  could  be  executed  on  making  the  minor  adopted  son  a  party  to  the 
proceedings. 

In  the  case  before  us  the  mother  was  alone  impleaded  as  the  sole 
representative  of  the  estate,  though  there  was  at  the  time  an  adopted  son. 
We  are  therefore  of  opinion  that  the  inheritance  was  nob  properly  repre- 
sented and  that  the  decree  will  not  bind  the  son. 

Tho  case  quoted  on  the  other  side — Ramakrishna  v.  Namasivaya  (1) 
— has  no  application  to  such  a  case  as  the  present.  There  the  suit  was 
to  have  it  declared  that  the  shares  of  the  sons  were  liable  to  be  sold  in 
execution  of  a  decree  agaiust  the  father, — in  other  words,  that  the  father 
had  represented  the  sons  in  the  transaction, — but  here  there  is  no  ques- 
tion but  that  the  mother  did  not  represent  the  son. 

The  defendants'  appeal  must  be  allowed  and  the  decrees  of  the 
Courts  below  reversed,  the  plaintiff's  suit  being  dismissed  with  all  costs 
throughout. 

11  M.  411  =  1  Weir  549. 
APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 
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QUEEN-EMPRESS  v.  SABAPATI.*     [5th  July,  1888.] 

Penal  Cod?,  Section  471  —  Using  a  forged  document— Fabrication  of  a  receipt  as  a  vou- 
cher to  cover  a  contemporaneous  embezzlement. 

A  postmaster  misappropriated  a  certain  sura  of  money,  and  at  the  same  time 
made  a  false  document  purporting  to  be  a  receipt  signed  bv  the  person  to  whom 
the  money  was  paya  ble.  He  was  convicted  of  using  a  forged  document  under 
Section  471  of  the  Indian  Penal  Code.  It  was  contended  that  no  forgery  had 
been  committed,  because  the  receipt  was  made  merely  to  cover  the  embezzlement 
— Empress  of  India  v.  Jiwanand  (I.L.R.,  5  All.,  222)  : 

Held,  that  the  conviction  was  right. 

A  debtor,  who  fabricates  a  release  to  fcreen  himself  from  liability  to  pay  the 
[412]  debt,  cannot  be  said  not  to  be  guilty  of  forgery,  because  he  intended  by  the 
fabrication  to  cover  a  dishonest  purpose. 

[P.,  22  C.  313  (322)  ;  2  Bom.  L.R.  115  (122)  =  15  Bom.  L.B.  708  ;  4  Ind.  Gas.  1089  (1090) 
=  U.B.B.  1909  Penal  Code,  29  ;  1  Weir  554  (556)  ;  R.,  8  P.L.R.  1904.] 

APPEAL  from  the  sentence  of  J.  A.  Davies,  Sessions  Judge  of  Tanjore 
in  calendar  case  No.  48  of  1887. 

The  facts  found  by  the  Sessions  Court  were  as  follows  : — 

Prisoner  was  a  local  postmaster,  and,  as  such,  received  Es.  15  trans- 
mitted by  a  money-order  from  Ceylon  to  pay  to  one  Subramanyam.  On 
the  20th  January  1887,  prisoner  credited  himself  with  the  amount  in  his 
books  and  certified  the  payment  on  a  receipt  which  purported  to  be  marked 
by  Subramanyam  on  January  20th.  It  was  proved  that  Subramanyam 
did  not  receive  the  money  until  October  1887,  after  a  complaint  had  been 
made  to  the  postal  authorities.  The  Court  found  that  the  prisoner 
misappropriated  the  money  and  had  forged  the  receipt  as  a  voucher  in 
support  of  payment,  and  that,  embezzlement;  being  proved,  the  receipt  was 
used  by  the  prisoner  with  a  guilty  knowledge. 

It  was  contended  for  the  prisoner  that  if  the  receipt  was  false  it  was 
made  to  hide  the  prisoner's  guilt,  and,  therefore,  there  was  no  forgery — 

*  Criminal  Appeal  No.  76  of  1888. 
(1)  7  M.    295. 
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1888       Empress  of  India  v.  Fateh  (I.L.R.,  5  All.,  217) — and  that  the  prisoner  had 
JULY  5,     had  not  used  the  receipt,  as   it  was    his    successor    who  forwarded  it  to 

head-quarters  and  not  himself. 

APPEL-  The  prisoner  was  convicted  under  Sections  409  and  471  of  the  Indian 

LATB       Penal  Code  and  sentenced  to  three  years'  rigorous  imprisonment  and  a 
CRIMINAL,  fine  of  Rs.  15. 

Sadaqopacharyar,  for  appellant. 

11  M.  413=  The  Public  Prosecutor  (Mr.  Powell),  for  the  Crown. 

1  Weir  549.  The  Court  (MDTTUSAMI  AYYAR  and  WILKINSON,   JJ.)  delivered  the 

following 

JUDGMENT. 

The  prisoner,  who  was  recently  the  Postmaster  of  Orathinad,  has 
been  found  guilty  of  (1)  using  as  genuine  an  alleged  forged  document,  and 
(2)  of  criminal  breach  of  trust.  With  reference  to  the  first  charge,  it  is 
urged  that  the  receipt  found  to  be  a  forgery  was  not  made  with  the  inten- 
tion of  causing  wrongful  loss  to  Government,  nor  with  the  intention  of 
defrauding  Government,  but  if  made  by  the  prisoner  was  merely  made 
with  the  intention  of  concealing  tho  embezzlement  of  the  monev.  Such 
an  intention  does  not,  it  is  argued,  in  law,  render  the  case  one  of  forgerv  ; 
and  we  are  referred  to  Empress  of  India  v.  Fateh  (1),  and  Empress  of  India 
v.  Jiwanand  (2).  The  Sessions  Judge  was  of  [413]  opinion  that  the 
cases  were  not  in  point,  because  in  the  present  case  it  was  not  shown 
that  the  false  document  was  made  subsequent  to  the  embezzlement. 
We  entertain  no  doubt  that  tne  forgery*  and  the  criminal  misappro- 
priation form  parts  of  one  criminal  transaction.  Having  regard 
to  the  definition  of  forgery,  we  are  unable  to  hold  that  there  was  no  for- 
gery. There  was  clearly  an  intention  to  cause  wrongful  loss  to  Govern- 
ment by  conveying  the  false  impression  that  the  receipt;  contained  an 
acknowledgment  of  payment  by  the  payee,  and  the  fact  of  misappropria- 
tion in  our  opinion  merely  shows  that  there  was  an  intention  to  cause 
wrongful  gain  to  himself.  A  debtor  who  forges  a  release  to  screen  himself 
from  liability  to  pay  the  debt  cannot  be  said  not  to  be  guilty  of  forgery, 
because  he  intended  by  the  forgery  to  cover  a  dishonest  purpose. 

On  the  merits  the  appeal  was  dismissed. 


11  H.  413. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


ARLABUDRA  AND  ANOTHER  (Defendants),  Appellants  v.  DOR  AS  AMI 
(Plaintiff),  Respondent*      [27th  February  and  15th  March,  1888.] 

Civil  Procedure  Code,  Section  244,  Questions  to  be  decided  under — Hindu  Law,  Obliga- 
tion of  son  to  pay  debt  of  deceased  father — Nature  of  obligation. 

D  obtained  a  decree  against  the  father  of  A  and  R,  Hindus,  on  a  hypothecation 
bond  whereby  certain  land  was  pledged  as  security  for  repayment  of  a  loan-  The 
decree  declared  the  land  liable  to  be  sold  for  repayment  of  the  debt.  The 
judgment-debtor  having  diei  before  the  decree  was  executed,  A  and  R  were  made 
parties  to  the  proceedings  iu  execution  and  the  land  was  attached.  A  and  R 

*  Second  Appeal  No.  568  of  1887. 
(1)  5  A.  217.  (2)  5  A.  221  (222). 
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objected  to  the  attachment  on  the  ground  that  their  shares  in  the  land  were  not 
liable  to  be  sold  in  execution  of  the  decree  as  they  were  not  parties  to  the  suit. 
This  objection  wus  allowed,  and  D  brought  a  suit  for  a  declaration  that  the 
property  wds  linble  to  he  sold.  Th<*t  suit  was  dismissed  on  the  ground  that  a 
suit  for  a  declaration  would  not  lie.  D  then  sued  to  recover  from  A  and  R  the 
balance  due  under  the  decree  against  their  father  after  crediting  the  amount 
recovered  by  Che  sale  of  their  father'*  shure.  It  was  objected  that  the  suit  was 
barred  by  Section  244  of  the  Code  of  Civil  Procedure. 

[414]  Held,  that  thi  duty  of  a  son  under  Hindu  law  to  pay  his  father's  debt 
out  of  his  own  share  of  ancestral  estate  is  not  a  matter  which  can  be  decided 
under  Sectioo  244  of  the  Code  of  Civil  Procedure. 

The  questions  contemplated  by  Section  244  are  those  whioh  relate  to  the 
enforcement  of  the  obligation  created  b7  the  decree.  The  obligation  to  pay  the 
father's  debts  out  of  the  son's  sb.*re  of  the  ancestral  estate  is  not  an  obligation 
created  by  a  decree  against  the  father. 

[N.F.,  20  B.  385  (389)  ;  16  C.P.L.H.  19  (26)  ;  P.,  16  A.  449  (461,  462)  ;  29  A.  544  (549, 
550)  =  (1907)  A.W.N.  159  =  4  A.L  J.  424  ;  13  M.  265  (266);  105  P.R.  1900;  R., 
21  A.  301  (306);  34  C.  642  (654)  (F  B.)  =  ll  C.W.N.  593  =  5  C.L.J.  491  =  2  M.L. 
T.  207  (F.B.)  ;  D.,  13  Ind.  Gas.  670  =  243  P.W.R.  1912.] 

APPEAL  from  the  decree  of  J.  A.  Davies,  District  Judge  of  Tanjore, 
confirming  the  decree  of  S.  Subbayyar,  District  Munsif  of  Negapatam, 
in  suit  No.  349  of  1884. 

Tbe  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAK,  J.j. 

Subramanya  Ayyar,  for  appellants. 

Bhashyam  Ayyangar,  for  respondent. 

•  JUDGMENT. 

In  original  suit  No.  329  of  1876  the  respondent  obtained  a  decree 
against  the  appellants'  father  upon  a  hypothecation  bond  executed  by 
him  in  1866.  To  this  suit,  however,  the  appellants  were  not  parties,  but 
the  decree  passed  therein  declared  that  the  hypothecated  property  was 
liable  to  be  sold,  if  necessary,  in  execution.  Tbe  judgment-debtor  hav- 
ing died  before  the  decree  was  executed,  execution  was  taken  out  against 
the  appellants  as  his  legal  representatives  and  the  property  under 
hypothecation  was  placed  under  attachment.  They  objected  to  the 
attachment  and  the  sale  of  their  interest  in  the  hypothecated  property  in 
execution  of  a  decree  to  which  they  were  not  made  parties,  and  their 
objection  being  allowed,  the  execution -creditor  instituted  original  suit 
No.  83  of  1880  to  have  it  declared  that  their  shares  were  also  liable  for 
his  debt.  In  second  appeal  No.  618  of  1881  it  was  held  that  the  suit 
was  not  maintainable  on  the  ground  that  the  respondent  sought  for  a 
declaratory  decree  only,  though  he  was  entitled  to  further  relief.  The 
High  Court,  however,  observed  that  the  execution-creditor,  the  respond- 
ent, would  not  be  precluded  from  instituting  an  independent  suit 
against  the  appellants  to  recover  from  them  the  balance  of  the  judg- 
ment-debt which  remained  unsatisfied  to  the  extent  of  the  value  of  the 
ancestral  property  which  had  come  to  their  hands.  Thereupon  the  suit 
from  which  this  second  appeal  arises  was  instituted  by  the  respondent, 
and  both  the  lower  Courts  decreed  his  claim  on  the  ground  that  the 
decree-debt  was  neither  illegal  nor  immoral,  and  therefore  one  which 
the  appellants  were  bound  to  satisfy  out  of  the  ancestral  property  in  their 
hands. 

[415]  It  is  argued  in  second  appeal  that  the  liability  of  the  ancestral 
property  in  their  hands  was  a  matter  which  ought  to  have  been  dealt 
with  in  execution  proceedings,  and  that  no  separate  suit  will  lie  under 
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1888        Section  244  of  the  Code  of  Civil   Procedure,  and  that  the  observation  of 

MARCH  15.  the  High  Court  in  second  appeal  No.  618  of  1881  was  a  mere  obiter  dictum 

by  which  the  apoellants  are  not  bound  ;  and  our  attention  is  drawn  to  the 

APPBL-     decision  of    the  Privy    Council    in  Chowdhry    Waked  A li    v.    Hussamut 

LATE  Jumaee  (1)  and  to  the  decision  of  this  Court  in  Kuriyali  v.  Mayan  (2).  It  is 
CIVIL  provided  by  Section  244  chat  «ll  questions  arising  between  the  parties  to 

'  '  the  auis  in  which  the  decree  is  passe  1,  or  their  representatives,  and  relating 

tl  M .  413.  to  the  execution,  discharge  or  satisfaction  of  the  decree  shall  be  determined 
by  order  of  the  Court  executing  thj  decree  and  uot  by  a  separate  suit. 
Tne  question,  therefore,  for  decision  in  this  second  appeal  is  whether  the 
son's  pioua  obligation  under  the  Hindu  law  to  pay  the  debt  of  his  father 
out  of  his  share  in  the  ancestral  prouerty  is  a  matter  which  relates  to 
the  execution  of  a  decree  against  his  father  withra  .the  meaning  of  that 
section.  We  are  of  opinion  that  it  is  an  obligation  distinct  from  thai 
created  bv  the  decree  which  was  passe !  against  the  father,  that  if  the 
decree-debt  was  cither  illegal  or  immoral,  the  sons  would  be  under  no 
obligation  to  satisfy  it,  though  the  decrea  against  the  father  might 
be  perfectly  valid,  and  that  the  questions  contemplated  by  Section  244 
are  those  which  relate  to  the  enforcement  of  the  obligation  created  by 
the  decree.  It  is  one  thing  to  execute  a  decree  as  we  find  it,  and 
another  to  add  to  the  obligation  created  by  it  so  as  to  extend  its  scope. 
The  cases  cite  I  by  the  appellants'  pleader  do  not  in  our  opinion  support 
his  contention.  In  Chowdry  Wahed  Ali  v.  Mussamut  Jumaee,  the  Privy 
Council  observe!  that  the  question  whether  the  property  procee.iei 
against  in  execution  balongei  to  the  judgment-debtor  or  to  his  legJ 
representative  in  his  own  right  was  material  for  the  purpose  of  fixing 
th.j  legal  representative  with  a  liability  gun  legal  representative,  and 
therefore  one  which  related  to  the  execution  of  the  decree.  The  sama 
view  wastikan  bv  thU  Court  in  Kuriyuli  v.  M-iyin;  an  i  S-aotion  234 
of  t.he  Code  of  Civil  Procedure  is  referred  to  as  showing  the  nature 
of  the  inquiry  which  it  is  necessary  to  make  an  order  to  fix  the  legal 
representative  with  liability  as  such  in  execution.  Though  the 
[416]  legal  representative  is,  as  ruled  by  nhe  Privy  Council,  certainly  a 
party  to  the  decree  under  execution,  he  is  so  only  for  the  purpose  of  the 
obligation  creatad  by  it  being  enforce i  against  him  and  the  execution 
creditor  is  not  at  liberty  to  insist  on  the  enforcement  of  any  obligation 
which  is  not  included  in  it.  In  Suraj  Bunsi  Koer  v.  Sheo  Proshad  Sing  (3), 
the  claim  asserted  by  sons  to  the  recovery  of  their  shares  in  ancestral 
property  soil  in  execution  of  a  decree  against  their  father  was  entertained 
and  decreed  by  the  Privy  Council  in  a  subsequent  suit,  and  the  present 
suit,  though  brought  by  the  execution-creditor,  rests  onthe  same  urinciple, 
viz.,  the  obligation  on  which  the  second  suit  is  based  is  distinct  from  that 
created  by  the  decree  in  the  first  suit.  Another  contention  in  appeal  is 
that  the  claim  is  barred  by  limitation.  Trie  suit  was  clearly  one  to  enforca 
payment  of  money  charge!  on  icnmoveible  propertv,  and  the  contest  was 
whether  the  charge  was  valilly  created  by  r.b.9  father  as  asainst  his  son. 
The  claim  is  therefore  not  barred  by  limitation,  aud  wa  dismiss  the  second 
appeal  with  costs. 


(1)  11  B.L.R.  U9.  (2)  7  M.  255.  (3)  6  I.A.  88. 
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11  M.  416. 
APPELLATE  CIVIL. 


1888 

APBIL  17. 


Before  Mr.  Justice  2Iuttusami  Ayyar  and  Mr.  Justice  Parker.  APPEL- 


MOIDIN  AND  ANOTHER  (Defendants),  Appellants 

v.  OOTHDMANGANNI  (Plaintiff},  Respondent.''' 

[17th  April,  1888.J 

Limitation — Adverse  possession — Redemption  of  land  by  one  of  tivo  co-mortgagors  and 
re-mortgage  thereof— Possession  ttnde  second  mortgage  for  more  than  12  years. 

A  and  B,  twi  brothers,  being  entitled  to  certain  land,  mortgaged  it  in  1852  to 
C.  In  1861  A.  red^ermd-  the  mortgage  and  re-mortgaged  the  land  to  D  for  the 
same  amount.  In  18S5  the  defendants  (sons  of  A)  redeemed  the  mortgage  to  D. 
In  1886  the  pliintitf  (•joi  of  8)  sued  defendants  and  the  representatives  of  C  and 
D  to  redeem  a  miier.y  of  tha  land  on  payment  of  a  moiety  of  the  amount  dua  on 
themirtgige  of  1852  The  defendants  pleaded,  inter  alia,  that  the  suit  was 
barrel  by  lim'itatio'i  a=i  tin  laid  had  been  held  adversely  since  the  mortgage  of 
1864. 

Held,  that  in  the  absence  of  pronf that  the  land  was  held  with  an  assertion  of 
adverse  title  the  pltintiff  was  entitled  to  a  decree. 

£R  ,  26  A.  227  (232)  =  A.W.N.  (1904)  3  ;  27  B.  43  (60)  ;  21  M.  IP  (26)  ;  8  M.L.J.  92  (1021 ; 
400.  273  (275/;  U.B.R.  (1897  -1901)  469  ;  U.B.R.  (1892  -1896)  50^  ;  D.,  9  C.W. 

N.  865.] 

APPEAL  from  the  decree  of  T.  Kanagasabai  Mudaliar,  Subordinate 
Judge  of  Tanj ore,  continuing  the  decree  of  T.  Veokatrama  [417]  Chetfci, 
District  Mansif  of  Par.tukota,  in  suit  No.  279  of  1886.  The  facts  neces- 
sary for  the  purpose  of  this  report  apoear  from  the  judgment  of  the  Court 
(MUTTUSAMI  AYYAR  and  PARKER,  JJ.). 

Krishnasami  Ayyar,  for  appellant. 

Ambrose,  for  respondent. 

JUDGMENT. 

The  a  3  p^llan  is'  fathar  an  \  the  r  3soon  ienu's  fabler  were  brothers,  and  in 
1852  they  jointly  mortgaged  the  prooerty  in  dispute  for  Es.  200  to  the 
grandfather  of  defendant  No.  1.  In  1864  tha  appellant.?'  father  redeemed 
tha  mongiga  and  re-naor^gigad  the  urooar&yfor  the  satne  amount  and  on 
tha  s*me  tarois  to  defendant  No.  4,  and  in  1885  the  anoellants  redeemed 
thesasond  morfcgige.  Thereupon,  she  respondent  brought  the  present  suit 
toreieam  the  morcgige  wiohresoest  to  his  moiety  of  the  property  in  suit. 
Both  the  Courts  balow  decreed  tie  claim,  an  1  ssveral  objections  are  taken 
in  second  appaal. 

It  is  urged  that  the  mortgage  vvhicn  the  responleat  sought  to  redeem 
is  stated  in  tbeplainc  to  be  the  mortgage  of  1852,  though  it  ceased  to  exist 
in  1864,  and  that  tha  lower  Courts  were  io  error  in  passing  a  decree  in  his 
favour.  We  observe,  however,  that  the  appellants  resisted  the  respondent's 
claim  and  relied,  inter  alia,  on  the  redemption  of  the  first  mortgage  in  1864. 
The  Court  of  firsb  instance  recorded  tiie  fourth  issue  to  ascertain  the  effect 
which  such  redemption  had  on  the  respondent's  claim  as  co-mortgagor. 
We  see  no  reason  for  saying  that  the  apoellants  were  taken  by  surprise,  and 
that  the  Court  ought  not  to  have  decreed  to  the  plaintiff  the  relief  he  was 
entitled  to  upon  the  facts  found. 

Another  objection  urged  in  appaal  is,  that  the  respondent's  claim  is 
barred  by  limitation,  and  tha1;  the  appellants'  possession  through  defendant 
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No.  4   from    1864  was  adverse  to   it.     The   redemption  of   the  original 
mortgage  by  the  appellants'    father  in  1864  created  ia  bis  favour  only  a 
charge  on  the  share  of  respondent's  father  in  tbe  property  mortgaged  for 
bis   proportion    of    the    mortgage-debt    and    the    expenses    incurred   in 
redeeming   aud    obtaining  possession  of  the   mortgaged    property.     The 
possession    arising   from   such  redemption    is  then  referable  to  tbe  first 
mortgage,  so  far  as  the  respondent's  interest  in  the  property  is  concerned, 
11  M.  416.    in  the  absence  of  distinct   evidence  to  show  it  was  acquired  or  retained 
with  an   assertion  of  adverse   title  and    thereby  became  hostile   to   the 
respondent's  claim.     The  finding  of  tbe   Courts    below   on  this  point   is 
that  there  is  no  satisfactory  evidence  [418]    of   adverse   title.     It  is  said 
that  the  separate  residence   of  the  appellants'  branch  of  the  family,   tbe 
division  of  a  few  salt  pans  which  originally    formed  family  property,  and 
tbe  recital  in  (exhibit  I)  that  the  property  is  that  of  tbe  appellants,  consti- 
tute sufficient  evidence  of  adverse  title,  and    that  the  lower   Courts  have 
failed  to  give  due  effect  to  it.     We  are  not  prepared  to  hold  that  the  evi- 
dence relied  on  has  nob  been  considered,  on  the  other  hand  the  lower  Courts 
have  come  to  the  conclusion  that  it  is  consistent  with  the  appellants'  posses- 
sion as  trustees  in  respect  of  the  respondent's  moiety  of  the  property  in  dis- 
pute. Although  the  respondent  attested  exhibit   I,  and  although  there  is  a 
recital  in  it  that  the  property  in  question  is  that  of  the  appellants,  we  must 
construe  the  expression  as  intended  to  have  application  as  between  them 
and  the  party  in  whose  favour  it  was  executed.  The  impression  which  the 
respondent's  attestation  conveys  is  rather  in  favour  of  a  belief  that  be  had 
an  interest  in  the  property  than  that  he  had  no  interest  in  it.     We  may 
also  refer,  in  support  of  our  view  that  the  period  of  limitation  did  not  run 
from  1864,  to  the  decision  of  tbe  Bombay  High   Court  in   Ramachandra 
v.  Sadashiv  (1).     As  to  the  decision  on    Umr-un-nissa  v.  Muhammad  (2) 
to  which   the  appellants'  pleader   draws  our  attention,  we  observe  that 
it  is  not  a  case  in  point,  tbe  only  question    decided  there   being  that   the 
period  of  limitation  could  not  bo  taken  to  have  run  from  tbe  date   of   the 
death  of  the  co- mortgagor's  predecessor  in  title.     The  apoellants'  pleader 
next  relies  on  Sections  74  and  95  of  tbe  Transfer  of   Property   Act,   as 
showing  that,  notwithstanding  the  redemption  by  the  appellants'    father, 
they  were  not  entitled  to  obtain   possession  of  the  property  under   mort- 
gage, and  that  the  possession  which  they  actually  obtained  must,  therefore, 
be  taken  to  have  been  adverse  to  the  respondent's  claim.     This  contention 
cannot  be  upheld  ;  the  true  construction  of  Section  95  is  that  the  co-mort- 
gagor  redeeming  the  whole   of  tbe   mortgaged  property   has   as   well  a 
right  of   obtaining   possession   as  of   treating   the    co-mortgagor's    share 
of  the  mortgage-debt  as  a  charge  on  the  latter's  interest  in  the  property 
redeemed. 

The  second  appeal  must  fail,  and  we  dismiss  it  with  costs. 


(1)  11  B.  422. 


(2)  3  A.  24, 
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[419]  APPELLATE  CIVIL.  MARCH  22. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar.  APPEL- 


LATE 


MORGAN  (Defendant),  Appellant  v.  THE  GOVERNMENT  OF  CIVIL. 

HAIDARABAD  (Plaintiff),  Respondent.*  .  J~T19_ 

[15th,  16th,  17th,  21st,  22nd,  23rd  and  24th  February  and  12  ind  JUP~ 

22nd  March,  1888.]  '    29'8> 

Contract  Act,  Sections  17,  19 — Contract  induced  by  fraud — Right  to  rescind. 

If  a  vendor  has  been  guilty  of  fraud  within  the  meaning  of  Section  17  of 
the  Indian  Contract  Act  by  actively  concealing  a  fact  which  it  was  material  for 
the  purchaser  to  know,  and  the  purchaser  was  induced  thereby  to  purchase,  the 
fact  that  the  purchaser  by  exercise  of  ordinary  diligence  might  have  ascertained 
the  truth  affords  no  answer  to  a  suit  to  recover  the  purchase  money.  Such  a 
case  does  not  fall  within  the  excepiion  to  Section  19  of  the  Contract  Act. 

APPEAL  from  the  decree  of  W.  E.  Clarke,  Subordinate  Judge,  Nilgiris, 
in  suit  No.  57  of  1885. 

The  facts  appear  from  the  judgment  of  the  Court  (KERNAN  and 
Muttusami  Ayyar,  JJ.). 

Mr.  Norton,  for  appellant. 

The  Acting  Advocate-General  (Mr.  Spring  Branson)  and  Mr.  Brown, 
for  respondent. 

The  material  portion  of  the  argument  for  the  purpose  of  this  report 
was  as  follows  : — 

Mr.  Norton. — There  was  no  suppression  of  material  defect  which  ven- 
dor was  bound  to  disclose.  If  there  was  suppression,  it  did  not  influence 
plaintiff.  If  it  did  influence  plaintiff,  he  could  have  discovered  the  facts 
by  reasonable  diligence  (Section  17  of  the  Contract  Act).  Simple  conceal- 
ment is  not  fraud,  and  even  active  concealment  must  be  with  intent  to 
deceive  or  to  induce  the  party  to  enter  into  a  contract.  The  concealment 
must  be  dans  locum  contractui — Pulsford  v.  Richards  (1),  Attwood  v. 
Small  (2)  ;  as  to  scienter  being  the  gist  of  the  action,  DicJcson  v.  Renter's 
Telegraph  Company  (3)  ;  as  to  representation  being  not  one  of  fact  but  of 
law  only — 

[420]  (KERNAN,  J. — Lady  Souter's  statement  as  to  tenancy  at  will 
is  not  absolute.  She  merely  says  it  appears  to  be  a  tenancy  at  will  and 
refers  to  quarrels  between  landlord  and  tenant.) 

(MUTTUSAMI  AYYAR,  J. — The  statement  is  not  her  own,  but  pur- 
ports to  be  received  from  Mrs.  Morgan.) 

Trower  v.  Neivcome  (l) ;  where  representations  are  vague  purchaser 
cannot  rely  on  them — Rashdall  v.  Ford  (5)  ;  misrepresentation  of  law — 
Lewis  v.  Bowen  Jones  (6). 

(MUTTUSAMI  AYYAR,  J, — In  all  the  cases  you  quote  the  facts  in 
reference  to  which  the  mistake  arose  were  known  to  both  parties.  In 
this  case  plaintiff  knew  nothing  about  the  lease.) 

When  opportunity  is  afforded  for  inspection,  party  cannot  complain 
of  misrepresentation — Keates  v.  Cadogan  (7). 

*  Appeal  No.  8  of  1887. 

(1)  17  Beav.  87.  (2)  6  C.  &  F.  444,  447.  (3)  L.R,  3  C.P.D.  1. 

(4)  3  Merrivale  704.  (5)  L.E.  2  Eq.  750.  (6)  4  B.  &  C.  506. 

(7)  10  C.B.  591. 
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1888  As  to  Section  18  of  the  Contract  Act  and  the  exception  there  was  no- 

MARCH  22.  duty  on  us  to  disclose  lease. 

As  to  Section  55  of  the  Transfer  of   Property   Act,  the  lease  is  regis- 

APPEL-     tered  and  could  have  been  discovered  -Peat  v.  Gurney  (]). 

LATE  If  time  is  not  originally  of  the  essence  of  a  contract,  it  cannot  be  im- 

ClVIL.      ported — Contract  Act,  Sections  39,  55.  Macbryde  v.  Weekes  (2)  shows  that 

a  party  cannot  plead   misrepresentation    if,  with   knowledge  thereof,  he 

11  M.  419=  extends  the  time,  because  it  shows  he  did  not  consider  such  misrepresent- 

12  Ind.  Jar.  ation  essential,  and  also  that  time,  if  reasonable,  can  be  imported  into  the 

298.  contract.  Here  time  was  extended  from  19th  February  to  2nd  June,  and 
the  letters  show  a  re-affirmation  of  the  contract — Webb  v.  Hitghes  (3),. 
Crawford  v.  Toogood  (4)  contract  for  immediate  possession,  vendor  could 
not  complete,  held,  time  was  not  of  the  essence  of  the  contract,  and,  as 
there  were  negotiations  after  date  of  agreed  possession,  there  was  a  waiver. 
At  the  most  plaintiff  is  entitled  to  damages  only  ;  he  has  never  tendered 
conveyance  or  purchase  money — (Contract  Act,  Section  55). 

Mr.  Spring  Branson. 

(KERNAN,  J. — The  only  blot  in  plaintiff's  case  is  negligence  in  not 
making  inquiries  of  Sir  F.  Roberts  as  to  terms  of  tenancy.  This  and  the 
question  of  constructive  notice  is  all  there  is  in  defendant's  favour). 

[421]  As  to  notice  of  tenancy  being  notice  of  terms,  Grofton  v.  Orns- 
by  (5),  Taylor  v.  Stibbert  (6),  -Caballero  v.  Henty  (7). 

(MUTTUSAMI  AYYAR,  J. — Is  there  any  case  which  shows  that  it  is 
not  the  duty  of  the  vendor  to  disclose  all  facts  material  to  the  purchase?) 

As  to  argument  thatstatement  of  a  tenancy  at  will  is  one  of  law  and  not 
of  fact,  Gibson  v.  Inqo  (8).  The  doctrine  cf  constructive  notice  is  based  on 
the  irresistible  presumption  that  the  agent  must  have  informed  the  princi- 
pal. Here  the  presumption  has  no  place.  Cowdell  admits  he  never  gave 
notice  and  that  the  Morgans  consented — Holland  v.  Hart  (9). 

JUDGMENT. 

KERNAN,  J. — This  is  an  appeal  from  a  decree  made  by  the  Subor- 
dinate Judge,  Nilgiris,  on  the  18th  of  August  1886,  whereby  a  contract 
between  the  plaintiff  and  the  defendant  for  the  sale  of  a  house  and 
cottage  and  25  acres  of  land  at  Ootacamund,  called  Snowdon,  was 
rescinded  and  the  defendant  was  decreed  to  pay  to  the  plaintiff  40,000 
rupees  and  interest. 

The  defendant  is  the  owner  of  the  property,  of  which  she  made  a 
lepse  to  Sir  F.  Roberts  on  the  13fch  April  1883  for  the  term  of  four  years 
from  that  date,  or  for  such  less  time  as  his  then  appointment  of  Comman- 
der-in-Chief  of  the  Madras  Army  should  remain  unchanged,  or  as  he 
might  hold  an  appointment  enabling  him  to  remain  at  Ootacamund. 
Sir  F.  Roberts  went  into  possession  and  remained  there  until  September 
1885. 

That  lease  contains  restrictive  provisions  against  certain  acts  being 
done  by  the  lessee,  and  there  was  in  it  a  provision  that,  on  breach  of  any 
of  those  provisions,  the  defendant  should  be  at  liberty  to  re-enter  and 
terminate  the  lease. 

Lady  Souter.  who  resided  at  Bombay  House,  Ootacamund,  was,  in 
the  years  1883  and  1884,  a  friend  of  the  defendant,  who  informed  her  of 
the  lease.  In  1884  the  defendant  was  desirous  of  selling  her  property  at 

(1)  1  Eng.  &  Ir.  App.  377.  (2)  22  Beav.  533.  (3)  L.  R.  10  Eq.  281. 

(4)  L.  R.  13  Oh.  D.  153.       (5)  3  8ch.  &  L.  (Ir.  Rep  )  591.)  (6)  2  Veseyjr  437. 

(7)  L.  R.  9  Oh.  App.  447.     (8)  6  Hare  124.  (9)  L.R.  6  Ch.  App.  678, 
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Snowdon,  of  which  the  property  leased  was  part,  and  she  communicated  the       1888 
desire  to  Lady  Souter.    In  a  letter  from  Lady  Souter  to  the  defendant,  dated   MARCH  22. 
19th  August  1884,  the  former  writes  that  she  had  received  a  telegram  from 
the  plaintiff  stating  he  was  anxious  to  buy  her  house,   and   also   saying     APPEL- 
sbe  wished  to  do  the   defendant  a  good  turn    and  sell  her  (defendant's)       LATE 
f422]  house  for  her  for  Rs.  1,20,000    and,   if  agreeable  to  defendant,  she      CIVIL, 
would  telegraph  as  follows  : — 

"Bombay  HOUKO  not  for  sale,  but  Snowdon,    a  magnificent  property,  1A  M-  *18  = 
would  suit  your  Highness'  requirements.     Will  send  particulars  telegraph  12  Ind-  JUP« 
wishes."     Lady     Souter's    letter    proceeds    thus : — "  To  prove    that    the        298. 
Nizam  is  Doming   here,  I  have  just  had    the  enclosure  from  Naw»b   Sahib 
(Muneer  Ool  Moolku,  the  Revenue  Minister  to   plaintiff),  who  was  here  a 
few  days    aeo,  and  in  that.  letrer    you  will    see  he    hopes  to  be  here  in  the 
hot  weather  if  it  would  suit  you  to  sell." 

In  reply  to  that  letter,  the  defendant  wrote  exhibit  31  saying  :  "  I  am 
exceedingly  obliged  by  your  kind  offer  of  help  in  selling  Snowdon  to  the 
Nizam,  and  which  we  have  already  placed  before  the  Nawab.  Your 
proposed  telegram  will  do  splendidly.  I  leave  all  in  your  hands.  I  shall 
he  content  if  I  get  my  price,  1  lakh."  By  exhibit  AT  to  the  defendant, 
30th  August  1884,  Lady  Souter  replied  she  had  telegraphed  to  the  Nawab 
Sahib  and  the  Prime  Minister. 

A  letter  written  by  the  defendant  to  Lady  Souter  (AV  without  date) 
says,  that  immediate  reply  could  not  be  expected  ;  that  they,  the  plaintiff 
and  his  Prime  Minister,  apparently  were  not  in  haste  to  secure  a  house, 
and  might  wish  to  consult  the  Nawab  who  came  there  and  had  seen  all 
the  houses  offered  for  sale,  and  that  General  Morgan  long  ago  offered 
Snowdon  for  sale.  Perhaps  he  might  draw  a  reply. 

Lady  Souter  wrote  to  the  Nawab  a  letter  (exhibit  AX),  12th  October 
1884.  After  referring  to  matters  not  material,  she  referred  to  the  attrac- 
tions of  Ootacamund  and  to  her  telegraph  to  the  Prime  Minister,  and 
gave  particulars  of  the  number  of  rooms  and  measurement  of  them  in 
Snowiion.  Lady  Souter  also  wrote  a  letter  (exhibit  AY),  to  the  Nawab, 
dated  18th  October  1884,  in  reply  to  a  letter  of  his,  no  copy  of  which 
was  produced,  and  after  referring  to  Mrs.  Morgan's  desire  to  sell  for  1  lakh 
she  says  :  '*  Mr-».  Morgan  has  nob  shown  me  any  paper  or  agreement  with 
her  tenants,  the  Roberts,  but  she  has  told  me  they  are  tenants  at  will 
only,  and  that  she  could  at  any  time  get  rid  of  them  on  giving  a  month's 
notice.  I  took  care  to  tell  Mrs.  Morgan  what  you  told  me  when  here, 
that  H.  H.  arid  nobles  and  staff  would  very  probably  come  UD  here  next 
March  or  April  for  the  hot  months,  and  they  would  require  houses  to  live 
in." 

[523]  The  plaintiff  or  any  of  his  Ministers  did  not  give  any  reply  to 
that  letter  of  Lady  Souter,  and  on  the  10th  December  1884  the  defendant 
wrote  to  Lady  Souter  (exhibit  AZ)  as  follows: — "The  sale  of  Snowdon  to 
the  Nizam  seems  a  hopeless  matter.  If  he  had  wanted  it,  I  suppose  he 
would  have  said  so.  I  cannot  ask  you  to  write  again.  I  think  I  shall  write 
myself  and  see  what  will  come  of  it." 

Accordingly  on  the  llth  of  December  1884  the  defendant  wrote 
exhibit  A  to  the  Nawab  Sahib,  v\hich  was  as  follows  : — 

"  SIR, — Sometime  ago  I  heard  from  Lady  Souter  that  you  had  writ- 
ten to  her  regarding  your  wish  to  purchase  a  house  in  Ootacamund,  on 
which  that  lady  very  kindly  suggested  Snowdon  House. 

"  I  should  feel  greatly  obliged  by  your  letting  me  know  if  any  such 
intention  still  exists  on  your  part,  and  if  so,  whether  my  house  is  likely 
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1888        to  suit,  as  I  am  asked  to  enter  into  arrangements  which  will  prevent    my 
MARCH  22.  selling  for  five  years  to  come,   and   these   arrangements    will   take   place 

early  in  1885. 

APPEL-  ••  £n  eariy  answer  will  greatly  oblige." 

LATE  QO  fche  ^h  Of  Dooembar  1^84  Major  Gough,   Private  Secretary  to 

CIVIL.      (;0e  Nawab,  wrote  to  the  defendant :  "  The  Nawab  has  asked  me  to  acknow- 
.  ]TT1B:=  ledge  your  letter  of  the  llth  instanb  and  to  say    that  if  the  house  referred 
'     .  =  to  by  you  is  the  one  regarding  which  Lady  Soufcer  had  written  to  him,  the 
293       '  Nawab  would  like  to  see  the  plan  and  particulars."     In  reply  the  defend- 
ant, on  the  22nd  of  December  1885,  wrote  (exhibit  C)  :— 

"  Snowdon  House  is  the  same  that  my  very  gooi  friend  Lady  Souter 
wrote  about. 

"  I  beg  to  enclose  a  plan  of  the  land,  traced  from  the  Government 
map,  and  also  a  rough  sketch  of  the  house  and  out-houses  to  give  you  an 
idea  of  their  proportions  and  relative  position. 

"  This  plan  of  land  includes  the  cottage,  but  I  am  not  aware  if  this 
is  wanted  also. 

"Should  only  the  house  be  wautei,  then  bhe  division  of  land  would  be 
guided  by  the  swamo,  which  divides  the  properties,  subject  of  course  to 
any  wish  expressed  for  more  land  on  the  opposite  side  of  the  valley  ;  in 
such  case  I  would  ask  that  an  offer  be  m  ide  me  for  the  house  alone  and 
a  stated  portion  of  land.  The  price  I  ask  for  the  house  and  cottage  is 
Es.  80,000  (eighty  thousand). 

[424]  "  I  am  now  drawing  Es.  450  monthly  rent,  which  represents  a 
capitalized  value  of  70,000  afc  8  per  cent,  exclusive  of  the  timbered  land. 
Water  is  abundant. 

"  The  position  and  view  are  second  to  none  on  the  hills  :  the  road 
to  church  and  library  is  in  splendid  order  and  by  measured  mile  is  li 
mile  only. 

"  Government  House  land  adjoins  that  of  Snowdon,  to  which  resi- 
dence there  is  a  fine  and  direct  approach.  I  beg  that  you  will  give  me  as 
earlv  an  intimation  as  you  can  of  the  Nawab's  wishes,  as  I  fear  to  become 
too  deeply  involved  in  arrangements  now  pending,  and  which  I  do  nob  wish 
to  jeocardize  ;  therefore  I  beg  this  matter  may  be  private  until  you  express 
a  desire  to  buy. 

"  I  should  mention  that  Es.  130  represents  the  cottage  rent  out  of 
the  450." 

The  defendant  wrote  to  Major  Gough  the  exhibit  D,  dated  22od  of 
December  1884,  telling  him  not  to  lose  time  in  laying  before  the  Nawab  any 
information  which  may  be  required  :  she  says  she  enclosed  a  rough  sketch 
of  the  cottage  rooms  and  that;  she  let  to  her  present  tenant  as  he  made 
concessions,  and  would  not  let  so  low  to  another  tenant,  and  that  with 
higher  rent  the  capitalized  value  would  be  increased,  and  that  she  under- 
stated the  value  at  Es.  70,000  at  Es.  8  per  cent. 

Major  Gough  replied  by  letter  of  the  27th  of  December,  exhibit  E, 
acknowledging  her  two  letters  and  enclosures  and  saying  he  laid  them  be- 
fore the  Nawab,  who  had  requested  him  to  ask  the  price  of  the  cottage 
alone.  By  telegram  F  and  letter  of  the  3rd  of  January  1885  to  Major 
Gough  the  defendant  stated  she  would  take  Es.  15,000  for  the  cottage. 
On  the  20th  January  Major  Gough  wrote  exhibit  H  to  defendant,  stating 
he  would  inform  her  as  soon  as  he  was  able  to  ascertain  from  His 
Highness  what  his  intentions  were. 
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On  the  21st  January  1885,  Major  Gough  sent  Exhibit  I,  a  telegram, 
as  follows  :— 

"  Since  writing  you  yesterday,  I  am  authorized  by  the  Minister  to 
inform  you  that  H.H.  the  Nizam  will  purchase  your  house  and 
cottage  with  land  for  Es.  80,000  according  to  terms  of  your  letter  of 
Decemher  twenty-second." 

By  letter  of  the  same  date  as  the  telegram  Major  Gough  confirmed 
the  telegram. 

By  telegram  (Exhibit  T),  22nd  January  1885,  and  by  letter  of  [425] 
the  same  date  to  Major  Gough  the  defendant,  agreeing  to  the  proposal  for 
Rs.  80,000  in  the  same  letter,  sfl.ys  :  "  should  HH  have  no  lawyer  iu  these 
parts,  may  I  sugsest  Messrs.  Cowdell  and  Woolley,  to  whom,  if  you  will 
kindly  send  Us.  40,000,  the  title-deeds  will  be  immediately  handed  over 
by  Mr.  Rowlandson,  Solicitor,  Madras,  and  the  balance  can  stand  over 
till  the  deed  of  sale  is  complete." 

The  contract  was  thus  concluded. 

On  the  24th  of  January  1885  the  defendant  wrote  Exhibit  M,  pressing 
Major  Gough  to  send  Rs.  40,000. 

On  the  27th  of  January  1885,  Major  Gough  telegraphed  (Exhibit  N) 
to  Messrs.  Cowdell  :  —  '"  Remitting  you  through  Bank  of  Madras  Rs.  40,000, 
half  cost  of  Snowdon.  Please  attend  to  legal  conveyancing  for  Nizam's 
Government." 

On  the  28bh  of  January  1885  defendant  wrote  to  Cowdell  and  Co., 
giving  a  plan,  bur,  requesting  them  to  keep  the  new  arrangement  private 
for  a  few  days  (Exhibit  55).  By  letter  of  the  4tb  February  (Exhibit  Q)  the 
defendant  says:  "Cowdell  received  the  deeds  and  paid  over  the  money," 
and  requested  arrangement  that  the  balance  should  be  paid  to  her  credit 
OQ  the  deed  being  signed. 

By  letter  (Exhibit  S)  Major  Gough  replied  :  — 

"  I  am  in  receipt  of  your  letter,  dated  the  4th  instant,  and  in  reply 
beg  to  inform  you  that  the  remaining  moiety  of  the  purchase  money  will 
be  remitted  to  Messrs.  Cowdell  and  Co.,  who  will  pay  it  to  you  as  soon  as 
you  have  signed  the  deed  of  sale  and  the  registration  of  the  property  is 
completed  in  favour  of  His  Highness  the  Nizam's  Government.  Please, 
therefore,  communicate  with  Messrs.  Cowdell  and  Co.,  as  to  where  >ou 
wish  the  amount  paid  to  your  credit." 

The  remaining  40,000  and  1,000  rupees  for  stamps  and  fees  were  re- 
mitted to  Messrs.  Cowdell  by  Major  Gough  on  the  7th  day  of  February 
1885.  On  the  12th  February  1885,  with  a  letter  of  that  date,  U.  Cowdell 
and  Co.,  sent  a  draft  of  the  proposed  deed  to  the  Nizam's  Government. 
Pending  the  negotiation,  the  defendant,  on  the  9th  of  January,  by  letter 
{Exhibit  No.  37)  to  Messrs.  Cowdell,  writes  that  in  August  1883  she  wrote  to 
the  Cornmander-in-Chief  that,  in  consequence  of  breaches  of  the  special 
contract  lease  he  had  rendered  it  void,  and  if  he  remained,  he  should 
do  so  as  tenant-at-will,  and  that  he  gave  no  reply;  and  she  [426]  says  : 
now  I  want  formally  to  break  that  lease  and  give  notice  to  quit  ;  "  and 
on  the  22nd  of  January  Messrs.  Cowdell  and  Co.  wrote  a  letter  of  that 
date  to  the  Chjef,  referring  to  the  agreement  of  17th  March  1883,  also  re- 
ferring to  the  defendant's  letter  of  31st  August  1883,  cancelling,  as  it  said, 
the  lease,  and  they  thereby  give  notice  to  him  to  deliver  possession  on  the 
1st  February  1885.  On  the  26th  January  Messrs.  Barclay  and  Morgan, 
on  behalf  of  the  Chief,  by  letter  of  that  date  to  Messrs.  Cowdell  and  Co., 
denied  that  there  was  any  ground  for  cancelling  the  lease  and  declined  to 
give  possession. 
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1888  By  letter  (Exhibit  W)  dated  13th  February  1885,    Mr.   Cunningham, 

MARCH  22.  at  request  of  Sir  F.  Roberta,   wrote  to    the    Nawab,    stating  that  Sir   F. 

Roberts  had  a  lease  of  Snowdon  as  long  as  he  remained  in  Madras.      On 

APPEL-     tne  i7tn  Of  February  Major  Gou>.h,  by  Exhibit  X  to  Messrs.  Cowdell  and 

LATK       Co.,  directed  further  proceedings  to  be  stayed. 

CIVIL.  On  the  same  day  Messrs.  Cowdell  wrote  to  Mr.  Morgan  stating  Major 

Gouph's  letter. 

11  M.  419=  On  the  18th  of  February  1885,  Messrs.' Smith  and  Wilkins,  Solicitors, 

12  Ind.  Jur.  wrote  Exhibit  AA  :— 

298  "  Mrs.  Morgan  has  placed  in  our  hands  your  letter  to  her  of  the  17th 

instant  on  the  subject  of  the  sale  of  Snowdon  premises  with  instruciions 
to  reply  to  same.  Mrs.  Morgan  is  greatly  surprised  at  His  Highness* 
action  in  attempting  to  stop  the  sale  on  the  grounds  alleged,  as  His  High- 
ness had  due  notice  of  the  premises  being  lee  and  it  was  consequently  bis 
duty  to  ascertain  terms  of  lease,  before  making  the  contract,  Mrs.  Morgan 
being  totally  ignorant  of  the  purposes  for  which  His  Highness  requiied 
the  premises.  However,  as  you  are  aware  of  the  conditions  of  the 
lease  ami  the  alleged  breaches  thereof,  in  respect  of  which  Mrs.  Morgan 
has  terminated  the  lease  under  the  power  in  that  behalf  contained  therein, 
and  given  the  tenant  through  you  notice  of  termination,  you  are  in  a 
position  to  advise  your  client  thereon,  and  of  his  rights  of  action  to  recover 
possepsion. 

"  Mrs.  Morgan  will  be  happy  to  do  every  legal  act  in  her  power  to- 
assist  your  client  in  recovering  possession  ;  but  she  requires  the  due  per- 
formancp  of  the  contract  for  sale.  " 

On  the  19th  February  Major  Gough  wrote  (Exhibit  AC)  to  the  defend- 
ant :  "  Under  instructions  from  His  Highness'  Government,  I  have  the 
honor  tr.  enclose  a  copy  of  my  letter  to  Messrs.  Cowdell  and  Co.,  the  Solicit- 
ors of  His  Highness'  Government.  [427]  His  Highness'  Government  was 
rather  taken  by  surprise  when  informed  through  the  Residency  of  the 
existence  of  a  lease  of  Snowdon,  &c.,  for  an  indefinite  period.  However, 
Messrs.  Cowdell  and  Co.  will,  in  the  course  of  business,  communicate 
with  you  in  regard  to  the  subject." 

On  the  23rd  February  Major  Gough  wrote  to  the  defendant  (Exhibit 
AE) :( 

"  I  beg  to  acknowledge  receipt  of  your  letter,  dated  the  19th  instant, 
in  which  you  make  mention  for  the  first  time  in  your  correspondence  with 
me  regarding  the  sale  of  Snowdon,  of  the  existence  of  a  lease  under  which 
possession  is  held  by  Sir  Frederick  Roberts. 

"There  is,  of  course,  no  idea  of  accusing  you  of  suppressing  the  fact 
of  the  house  being  rented;  but  there  is  no  doubt  that  the  lease  was,  and 
is,  an  obstacle  to  the  house  being  available  for  the  use  for  which  it  was 
to  have  been  purchased,  and  had  the  existence  of  the  lease  been  made 
known,  His  Highness'  Government  would  not  have  cared  to  purchase 
it. 

I  am  also  desired  to  say  that  His  Highness"  Government  is  very 
averse  to  causing  the  slightest  inconvenience  to  Sir  Frederick  Roberts,  and 
the  fact  of  the  transaction  involving  any  such  inconvenience  would  alone 
have  been  sufficient  to  deter  the  Government  from  the  purchase.  It  is, 
therefore,  to  be  hoped  that,  under  the  circumstances,  you  will  see  fit  to 
agree  to  the  cancelment  of  the  transaction,  without  there  being  any 
necessity  for  legal  proceedings." 

P-S. —  I  think  it  will  be  right  that  I  should  send  a  copy  of  your 
letter  and  this  reply  to  Messrs.  Cowdell  and  Co." 
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On  the  25th  February  Messrs.   Smith  and  Wilkins  wrote  to  Messrs.        1888 
Cowdell :  MARCH  22, 

"  Yours  of  24th  instant  to  hand  with  copy  of  letters  from  the  Private 
Secretary  of  the  Nizam,  dated  the  17th  and  19th  instant,  which  were  APPEL- 
apparently  written  before  His  Highness  could  have  received  from  you  a  LATE 
copy  of  our  letter  to  you  of  the  18th  instant,  and  your  advice  on  the  sub-  CIVIL, 
ject  of  same.  The  lease  to  Sir  Frederick  Roberts,  as  it  existed,  was  not 
for  'an  indefinite  period'  as  alleged,  but  for  a  certain  term,  or  such  less  14  M-  *19  = 
term  as  Sir  Frederick  Roberts'  official  duties  might  allow  him  to  remain  12  Ind-  Jur- 
on  the  hills  as  therein  stated,  with  right  of  renewal ;  so  that,  according  to 
present  information,  even  if  the  lease  now  existed,  it  would  anyhow  termi- 
[428]  nate  on  the  29th  of  November  1886  with  Sir  Frederick  Roberts' 
appointment  of  Commander-in-Chief  of  the  Madras  Army.  You  are 
aware,  however,  that  the  lease  does  not  exist,  the  same  having  been 
terminated  by  Sir  Frederick  Roberts'  breaches,  &c.,  as  already  advised, 
and  your  client  will,  on  completion  of  the  sale,  be  in  a  position  to  take 
action  against,  and  eject  Sir  Frederick  Roberts,  by  reason  of  such 
breaches,  &o.  Our  client  is  at  a  loss  to  understand  the  statement  in  His 
Highness'  letter  of  the  19th  instant  that  His  Highness'  Government  'from 
the  beginning  had  been  led  to  believe,  and  were  under  the  impresssion 
that  possession  for  occupancy  would  be  given  immediately  on  the 
completion  of  the  purchase.'  Our  client  never  led  His  Highness  to  any 
such  belief  or  impression,  and  had  no  idea  as  to  the  purposes  for  which 
His  Highness  required  the  premises.  In  fact,  His  Highness  was  not 
only  duly  informed  of  the  tenancy  by  onr  client's  letters  of  the  21st  and 
22nd  December  1884  and  otherwise,  but  His  Highness  subsequently 
(and  without  making  any  inquiries  from  our  client  as  to  the  nature 
of  the  tenancy)  made  an  unconditional  purchase  of  the  premises,  which 
was  duly  ratified,  and  in  respect  of  which  His  Highness  through  you 
paid  our  client  on  account  Rs.  40,000,  which  money  was  paid  by  you  to 
the  mortgagees  on  account  of  our  client  to  redeem  the  mortgage  and  deeds. 
We  must  request  you  will  not  part  with  these  documents,  but  hold  the 
same  on  account  of  our  client,  who,  we  submit,  is  solely  entitled 
to  same,  pending  completion.  Our  client  cannot,  as  you  are  aware,  execute 
a  conveyance  under  the  terms  stated  in  His  Highness'  letter  of  the  19th 
instant,  or  permit  him  to  withdraw  from  the  contract.  Our  client,  bow- 
ever,  as  stated  in  our  letter  to  you  of  the  18th  instant,  will  be  happy  to  do 
every  legal  act  in  her  power  to  assist  His  Highness  in  recovering  posses- 
sion ;  and  she  now  awaits  a  definite  reply  from  him  to  our  letter  of  the 
18th  instant,  as  well  as  this  letter,  which  reply  she  requests  may  be  sent 
by  telegram  as  she  has  made  arrangements  to  leave  for  England  on  the 
1st  of  April  and  wishes  to  have  matters  definitely  settled  before  her 
departure.  " 

On  the  4th  March  1885  Major  Gough  wrote  to  the  defendant 
(Exhibit  AK): 

"  In  acknowledging  the  receipt  of  your  letter,  dated  the  25th 
ultimo,  I  have  been  requested  to  say  that  a  discussion  on  the  legal  merits 
of  the  matter  is  really  unnecessary.  His  Highness'  [429]  Government 
considers  itself  very  much  aggrieved,  and  hopes,  for  the  sake  of  all  parties 
concerned  in  this  business,  that  it  may  be  brought  to  a  satisfactory  ter- 
minfltion  without  further  unpleasantness.  His  Highness'  Government 
cannot  for  a  moment  think  of  having  anything  to  do  with  suits  for  eject- 
ment, &c.,  against  anybody,  and  neither  is  it  in  a  position  to  advise  you  to 
pursue  any  particular  course — conciliatory  or  otherwise — as  regards  your 
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1888       present  tenant.     If  you  are,  however,  chsiroas   that   any  specific  period, 
MARCH  22.  not  exceeding  two  months'  should  be  allowed  to  you  for  the  purpose   of 

arranging  privately,  as  you  uropo.se  tc  out  His  Hiahne-»s'  Government   in 

APPEL-     possession  of  the  house,  this  will  be  allowed.     At  all  events  His   High- 
LATK       ness1  Government  desire  to  inform  you  that,  unless  possession   is   obtain- 
ClVlL.      aDle  DV  tne  nrsk  week  m    May   at    the   latest,    the   purchase  cannot    be 
proceeded  with." 

11  M.  419=  On  the  3rd  of  June  Messrs.  Cowdell  and  Co.,  wrote  to  the  defendant 

12  Ind.  Jar.  fche  i^ter  (Exhibit  47). 

298.  "  With  reference  to  your  letter,  dated  the  15th  ultimo,  we  are  directed 

by  his  His  Highness  the  Nizam's  Government  to  intimate  that  unless  im- 
mediate possession  of  '  Snowdon'  be  given,  His  Highness'  Government 
will  decline  to  complete  the  purchase  of  tha.6  property,  and  will  take  legal 
steps  for  the  recovery  of  the  first  moiety  of  the  purchase  money,  viz., 
Rs.  40,000,  remitted  to  you  on  the  27th  of  last  January." 

On  the  10th  of  June  defendant  wrote  the  Exhibit  49  to  Messrs. 
Cowdell  and  Co  : 

"  In  reply  to  your  letter,  informing  me  by  desire  of  H  H.  the  Nizam's 
Government,  that  immediate  possession  of  the  property  they  have  pur- 
chased is  required  by  them,  I  beg  to  say  that  I  am  prepared  to  give  them 
possession  any  day  convenient  to  themselves  on  payment  to  me  ot  the 
balance  still  due.  The  right  of  entry  on  the  houses  I  will  shortly  inform 
you  of.  I  do  not  expect  it  will  be  long  delayed  now." 

The  suit  was  filed  on  the  13th  of  June,  1885,  and  alleged  that  defendant 
knew  in  1884,  that  plaintiff  wanted  a  house  at  Ootacamund  for  occupation 
early  in  1885,  and  requested  Lady  Souter  to  write  to  the  plaintiff's  minister 
to  mention  that  Snowdon  was  for  sale;  that  through  her  agent  defendant 
represented  to  the  plaintiff  that  Sir  F.  Roberts  was  tenanfc-at-will,  and  also 
that  defendant  did  not  bring  to  the  notice  of  the  plaintiff,  or  his  agent, 
that  Sir  F.  Roberts  was  tenant  under  the  lease  of  the  13th  April  1883,  or 
any  [430]  other  lease.  The  plaint  stated  that  the  defendant  concealed  from 
the  nlaintiff  the  fact  of  the  existence  of  the  lease,  though  she  knew  that 
Sir  F.  Roberts  was  not  a  tenant-at-will  as  represented  by  her  and  her 
agent,  and  that  she  would  be  unable  to  put  the  plaintiff  in  occupation  of 
the  property.  The  plaint  further  alleges  that  he  (plaintiff)  was  not  aware 
of  the  existence  of  the  lease  at  the  time  he  agreed  to  buy,  and  that  if  he 
bad  been  so  aware,  he  would  not  have  entered  into  the  contract. 

The  relief  prayed  was — 

1.  Cancelmenf.  of  the  contract  for  sale. 

2.  Payment  by  defendant  of  Rs.  40,000  and  interest. 

3.  That  the  plaintiff  he  decraed  to  have  a  lien  on  the  property    un- 

til payment  and  the  costs  of  the  suit. 

The  plaint  also  prayed  that  if  the  above  relief  be  refused,  in  the  alter- 
native, that  the  defendant  should  convey  the  property  sold  on  payment 
by  the  plaintiff  of  the  balance  of  the  purchase-money  anl  for  the  costs  of 
suit. 

The  defendant  in  her  written  statement  denied  that  Lady  Souter 
was  her  ag->nt,  and  stated  that  on  the  21sb  or  22nd  of  December  1884, 
the  defendant  sent  ti  the  plaintiff  plans  of  the  houses  and  lands  and 
twice  referred  to  the  occupation  by  Sir  F.  Roberta,  and  that  the  plaintiff 
or  his  agenS  inspected  the  property  with  the  permission  of  Sir  F.  Roberts 
and  were  aware  he  was  the  tenant  thereof ;  that  on  the  21st  of  January 
1885,  after  a  month  from  defendant's  offer  of  the  21st  of  December  1884, 
plaintiff  accepted  defendant's  offer,  and  had  in  the  interval  opportunity 
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of  inquiring  the  details  of  Sir  F.    Roberts'  tenancy    had  they   wished  to        1888 
learn  the  same  and  whether  there  was  a  document  evidencing  its  terms  as   MARCH  22. 
in  the  ordinary  course  of  business    there  would   be  ;  also  that  the  defend- 
ant  was    not  informed  of  the  purpose  for  which  the  plaintiff  required   the 
property,   and  that    there  was   no  stipulation   that  immediate   occupation       LATE 
should  be  given  ;  that  Sir  F.  Eoberts  had    broken  the  terms   of  his  lease      CIVIL. 

and  that  defendanc  believes    he   had    forfeited  his  right   to  hold   under 

the  lease,  aud  that  she  had  previously  given  him  notice    and  believed  she  19 

was  entitled  to   exercise    the  power   of   re-entry   and  offered  plaintiff   to  "'  <*D 

take  steps  to  enforce  such  right  without  prejudice  to  the  sale  ;  that  no  98' 
time  was  fixed  for  the  completion  of  the  contract,  and  that  time  was  not 
the  essence  of  the  contract,  and  that  the  delay  in  disposing  of  Sir  F.  Eoberts' 
occupation  was  not  unreasonable ;  that  she  [431]  cannot  now  be  restored 
to  her  former  position  owing  to  plaintiff's  act,  and  by  way  of  counter- 
claim she  asks  for  a  decree  for  payment  of  the  unpaid  purchase- money 
and  interest  and  damages  for  delay  in  completion  of  the  contract. 

There  were  22  issues  framed  by  the  Subordinate  Judge  ;  upon  many 
of  such  issues  there  was  no  argument  before  us.  The  following  questions 
deducible  from  the  issues  and  nhe  arguments  were  those  pressed  before 
us  : — 

1.  Whether   Lady  Souter  was  an  agent  of  the  defendant  authorized 
by  the  defendant  to  state  to   the  plaintiff   or   his    ministers    that    Sir  F. 
Eoberts  held  as  tenant-at-will  only,  or  liable  to    be  put  out  ot  possession 
of  the  property  upon  issuing  a  month's  notice? 

2.  Whether    the  defendann    in  the  negotiations    with    the  plaintiff 
through  Major  Gougb,  from  the  llth  of  December,  1884,  and   up    to  the 
completion  of  the  contract   on  the  2 1st   of  January,  1885,  knew,  or  had 
good  reason  to  believe,  that  the  purpose  or  one  of  the  purposes  for  which 
the  plaintiff  entered  into  the  contract  for  che  property,  was    that  be  might 
have  the  occupation  thereof  during  the   hot  season  of   1885,  commencing 
from  about  the  month  of  March  or  April,  1885  ? 

3.  Whether  the  plaintiff  during  the  negotiations  with  Major  Gough 
believed  that  if  the  fact  of  the  lease  was  disclosed  to  him   before    the    con- 
tract was  agreed  to,  that  the  plaintiff  would  not  enter  into  the  contract  ? 

4.  Whether  the  defendant  wilfully    abstained   from   informing   the 
plaintiff's  agent,  Major  Gougb,  between  the  10th  of  December,  1884,  and 
the  21st  of  January,  1885,  of  the  existence  of  the  lease  ?  If  so,    did    she 
abstain  with    intent  to  deceive  the   plaintiff  or  induce   him  to  enter   into 
the  contract  ? 

5.  Whether  the  defendant  actively  concealed  the  fact  of  such  lease 
from  Major  Gough  with  intent  to  deceive  the  plaintiff   or  induce  him  to 
enter  into  the  contract  ? 

6.  Whether  the  plaintiff  bad  the   means    of   discovering  that    such 
lease  existed  with  ordinary  diligence,  and  did  the   plaintiff   exercise    such 
diligence  ? 

7.  Was  the  plaintiff   under    the  circumstances    bound  to    exercise 
such  diligence? 

8.  Whether  plaintiff  had  notice  of  the  lease  through    his   solicitors, 
Cowdell  &  Co.  ? 

[432]  9.  Whether  plaintiff,  with  knowledge  of  the  existence  of  the 
lease,  waived  his  right  to  rescind  the  contract  ? 

On  the  1st  question  whether  Lady  Souter  was  the  defendant's  agent, 
authorized  to  state  that  Sir  F.  Eoberts  held  only  at  will  or  liable  to  be  put 
out  a  month's  notice,  we  think  Lady  Souter  was  such  agent.  In  the  letter 
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1888       of  18th  August   1884,  Lady  Souterinformed  the  defendant  that  the  Nizam 

MAKCH  32.  intended  to  go  to  Ootacamun  1  in  the  hot  weather  of  the  next  year  and  for 

that  puroose  required  to  buy  a  house  and    proposed  to  send  a  telegram   to 

APPEL-    the  Nawab  offering  Snowdon  for  sale  and  sent  draft  of  telflgram.     By  the 

LATE       letter  of  the  defendant  she  accepts  Lady  Souter's   offer  and  says  the  tele- 

GiVXL       gram  will  do  splendidly  and  that  she  left  all  in  her  hands.     No  doubt  such 

authority  woull  not;  justify  Lady  Souter   in  making  any  untrue  statement 

11  M.  419=»  resuecting  the  defendant  and  her   property.     But  it   would   justify  Lvly 

12  Ind.  Jur.  Souter   iu   stating  any   details    of    the    circumstances    of   the    property 

298.  so  far  as  the  Defendant  had  informel  her  in  order  t>  lead  to  a 
purchase.  Now  if  Snowdon  was  in  the  possession  of  a  tenant  bv  lease, 
extending  beyond  the  naxt  season,  it  wouH  hardly  be  useful  to  offer  the 
place  to  the  Nizam  who  wanted  in,  as  defendant  was  informed,  for  the 
nexD  hot  season.  It  therefore  was  important  for  Lady  S)utir  t  >  state  if 
she  was  so  informed  by  the  defendant,  that,  though  the  house  was  t'len 
tenanted  yet  t'< at  tha  tenarr.  could  be  obliged  to  leave  when  the  Ni>;am 
might  require  it  for  occupation. 

Lady  Souter  states  that  the  defendant  told  her  that  she  had  a  dispute 
with  her  tenant  and  had  given  him  notice ;  that  he  had  broken  his 
covenant's  and  should  hold  only  as  tanant-at-will.  Laiv  Souter  says 
that  the  defendant  several  times  in  r,he  year  1884  said  so.  and  that 
Mr  Hodgson  was  present.  The  defendant  in  her  evidence  says  :  "  In  Sep- 
tember 1883,  I  told  La^y  Souter  of  tha  action  of  the  Roberts'  an  i  of  my 
latter  of  the  31st  of  August  1883,  (Exhibit  No.  23.)  I  told  her  the  whole 
story.  The  breaches  by  Sir  F.  Roberta  took  place  to  my  own  knowledge." 
Mr.  Hodgson  also  says  he  was  present  when  defendant  said  Sir  F  Roberts 
was  only  tenant-at-will,  and  he  details  a  conversation  between  Auguss  1 884 
and  October  18S4,  at  which  he  and  Lady  Souter  and  the  defendant  were 
present,  in  which  Lady  Souter  remarked  to  the  defendant :  "  You  will  of 
course  remember  the  purpose  for  which  the  Nizam  wants  the  house,  and 
that  he  is  f oining  here  to  live.  "  He  says  the  question  of  the  occupation  of 
[433]  Sir  F.  Roberta  then  cauie  up.  and  Lady  Souter  said  :  "  Of  course, 
you  know  the  house  will  be  wanted  about  March  or  April,"  and  that 
defendant  said  the  Roberts'  were  only  tenanfs-at-will  and  slia  could  give 
notice  to  go  away  at  any  time  and  there  would  ba  no  difficulty  on  that 
head.  Mrs.  Morgan  denies  that  she  told  Lidy  Soutar  that  the  Roberts 
were  tenants-at-will.  But  the  phrase  tenant-at-will  was  used  by  the 
defendant  in  her  notice  to  Sir  F.  Roberts  (Exhibit  No.  23)  of  tne  3 1st  of 
August  1883.  She  tells  him  :  "  If  you  remain  it  musb  be  as  my  tenant- 
at-wiil  subject  to  the  usual  notice  to  vacate  the  premises  and  nob  as  a 
lessee."  Moreover,  Lidy  Souter  in  August  anl  in  October  (Exhioits  AQ 
and  AX)  told  the  Nawab  that  tha  defendant  ha  i  said  thab  the  Roberts  were 
only  tenants-at-will  ami  could  ba  turned  out  on  a  month's  notice.  At 
the  time  Lady  Souter  wrote  those  letters  she  could  not  have  anticipated 
any  dispute  on  the  matter,  nor  can  it  ba  thought  she  wrote  so  with  a  view 
to  make  evidence  for  the  future. 

On  the  2nd  question  the  admission  of  the  defendant  in  her  evidence 
and  by  her  counsel  at  the  hearing  proves  thahi  she  knew  that  the  purpose, 
or  one  of  the  uurposes  of  the  plaintiff  in  contracting  for  Snowdon,  was 
that  he  might  have  the  occupation  of  Snowdon  as  a  residence.  But  the 
defendant  says  she  did  not  know  when  the  plaintiff  expected  the  occupa- 
tion to  begin.  There  was  certainly  no  certain  time  fixed  by  tha  contract 
at  which  possession  for  the  purpose  of  occupation  was  to  begin.  However, 
the  defendant  was  informed  by  Lidy  Soutsr  in  August  1884  (Exhibit 
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AQ.),   and   she   and  Mr.   Hodgson   both    in  their  evidence  say  that  the       1888 
defendant    was    inforrued    by    Lady    Souter    thac     the    house  would    be  MARCH  22. 
wanted  by  the  Nizam  to  live  in  for  the  hob  season  of  1885,  beginning   in 
March  or  April  of  that  year.     The  Nawab  and  Mr.  Furdonjee,  it  is  proved,     APPEL- 
were  in  Ootacamund  in  the  year  1884,  prior  to,  and   early,  in  August  of       LATE 
that  year  looking  ab  houses.     In  Exhibit  AV  defendant  in  writing  to  Lady      CIVIL. 
Souter    says    that    the    Nawab    had     seen   all    the  houses    offered    for 
sale.     It  is    only  in    the  season    that  it    is  hot  in    the  plains  that  the  11 M.  419  = 
hills  are  resorted  to  by  natives  for  change.     We   think   the  reasonable  *2  Ind-  Jar. 
conclusion  is  that  the  defendant  was  quite  aware  in  the  negotiation   for        298. 
the  sale  that  plaintiff  required  the  house  for  occupation  for  the  hofc  season 
of  1885. 

The  3rd  and  4th  questions  are  inseparably   mixed  together,    aod    the 
evidence  and  the  inferences  thereupon  leading  to    con- [434]    elusions   on        * 
those  points  are  the  same.     We  propose  to  take  them  together. 

There  is  no  doubt  that  the  price  asked  by  the  defendant  for  the 
purchase  was  a  very  good  price  and  was  so  considered  by  the  defendant  ; 
see  her  letter  (Exhibit  B  H),  llth  February  1885,  to  Mr.  Hodgson,  in 
which  she  thanks  him  for  congratulation  on  the  saie  an  1  says  :  "  No  doubt 
I  should  not  have  found  it  so  easy  to  get  a  private  individual  to  buy 
H  Urge  property  like  that,  and  in  such  a  case  I  should  have  been  obliged 
to  wait."  That  price  was  a  reduction  of  Rs.  20,000  at  least  in  the 
sura  asked  by  Lady  Souter.  When  the  defendant  asked  that  price 
making  the  reduction  it  was  a  great  object  with  her  to  secure  the 
amount.  She  knew  that  the  lease  was  in  existence  and  had  not  been 
cancelled.  Sea  her  letter,  9th  January  1885.  She  asserts  she  did 
not  know  whether  Sir  Frederick  Roberts  would  give  up  possession, 
but  we  find  it  difficult  to  believe  this.  She  knew  she  had  received  rent 
from  her  tenant  up  to  and  in  January  1885.  See  letter  of  the  14th 
January  1885,  from  Sir  F.  Roberts.  She  knew  thac  the  Nizam  would 
require  possession  for  occupation  at  all  events  about  Marcher  the  beginning 
of  April,  and  she  moss  crobably  feared  that  if  he  was  aware  there  was  a 
lease  to  a  tenant  for  four  years  from  13th  April  1883,  with  about  two  years 
more  to  run,  that  the  plaintiff  would  not  enter  into  the  contract.  She 
instructed  her  solicitors  by  letter  of  the  9th  of  January  1885  to  break 
Sir  Frederick  Roberts'  lease  formally  and  to  give  notice  to  Sir 
F.  Roberts  to  give  her  possession  on  the  1st?  of  February  1885.  In  her 
letter  (Exhibit  B)  of  the  21st  of  December  1884,  she  requested  Major 
Goufih  to  keep  the  matter  of  the  proposed  sale  and  purchase  private 
until  he  expressed  a  desire  to  buy.  She  says  in  the  letter  her  reason  for 
that  request  was  that  she  was  deeply  involved  io  arrangements  that 
•she  aid  not  wish  to  prejudice.  No  doubt  she  had  baen  theretofore  and  was 
thr-n  in  treaty  for  a  loan  of  Rs.  30,000  oa  the  property,  and  in  that-- 
transition  she  put  forward  the  lease.  But  the  question  is,  was  the 
reason  she  gave  the  real  reason  for  the  request,  or  was  it  that  she 
ieared,  if  Major  Gough  mentioned  the  matter  to  others,  the  existence  of 
the  lease  might  be  discovered  by  thd  plaintiff  or  his  agents  ?  Her 
request;  for  secracy  certainly  tended  to  prevent;  Major  Gough  or  the 
plaintiff  from  obtaining  any  information  about  the  property  or  the  lease 
Irom  any  one  except  from  herself.  Although  that  letter  was  written  by 
her  in  answer  to  the  letter  of  Major  Gough  requesting  to  ba  furnished 
[435]  with  particulars  of  the  property,  she  did  nob  mention  anything 
about  the  lease,  while  she  admits  that  she  deliberately  did  not  mention 
it,  and  that  she  did  not  think  it  necessary  to  mention  ib,  as  she  mentioned 
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1888       there  was  a  tenaab.     The  defendant  was  aware  that  the  Nawab   Sahib 
MARCH  -2-2.  had  been  in  Snowdon  in.  1884   with  Sir  F.  Robercs  and  knew  the  latter 
was  the  tenant;.     Toe  effect  of  the  request  coutained   in  the  letter,   if 
APPEL-    complied  with,  as  it  apparently  WAS,  would,  as  she  most  probably  knew, 
LATE       be  to  prevent  inquiry  by   the  plaintiff  or  his  agents  from  Sir  F.  Roberts 
OlVIL.      until  the  contract  was  concluded,  when  it  might  be  too  late.     The  defend- 
ant contends  that  the  contract  for  purchase  by  che   plaintiff  was  uncondi- 
"  tional,   and  thuo  the  plaintiff  was  informed  by  her  of   the   tenancy,  and 
12  Ind.  Jur  Wftg  aware  Q[r  ]?.  Roberts  was  the  tenant.     She  contends  that  the  plaintiff 
298>        and  his  agent,s  had  ample  opportunity,  by  the  exercise  of  diligence,   of 
finding  out  how  Sir  F.  Roberta  held  the  property,  and  that  he  was  bound 
to   inquire.      She   also    contends  that    she  bona  fide    believed  thac    Sir 
F.  Roberts  had  by  breaking  of  covenant  forfeited  his  right  as  lessee,  and  was 
only  tenant-at-will  or  from  month  to  month,   and  that  it  was  not  neces- 
sary for  her  to  refer  to  the  lease  for  any  purpose.     It  is  true   that  in  the 
letters  that  passed  between  the  defendant  and  Major  Gougu,  the  purchase 
was  apparently  unconditional,  of  the  estate  as  defendant  held  it — and 
subject  to  tha  existing  tenancy,  though  this  phrase   is  not   used.     It  is 
also  true  that  plaintiff's  agent  had  opportunity  of  ascertaining,    by    the 
exercise  of  ordinary  diligence,  that  Sir  F.  Roberts  held,  or  alleged  he  held 
under  the  lease,  and  if  the  true  result  of  the  evidence  is  that  the  defend- 
ant was  not  guilty  of  fraud  within  the  meaning  of  Section  17  of  the  Con- 
tract Act,  by  actively  concealing  the  fact   of  the  lease,  or  by   suggesting 
that  the  tenancy  was  from   month  to  month  when  she  knew  the  lease 
still  existed,  then  such  unconditional  purchase  and  the  absence  of  inquiry 
by  the  plaintiff  would  be  a  defence  so  far  to  this  suit. 

But  if  the  true  result  of  the  evidence  is  that  she  was  guilty  of  such 
fraud,  and  if  the  purchaser  was  induced  by  that  fraud,  then  the  uncondi- 
tional purchase  and  absence  of  inquiry  with  ordinary  diligence  by  the 
plaintiff  would  not  afford  a  defence  to  this  suit. 

As  to  the  allegation  that  Sir  F.  Roberts  had  forfeited  his  lease, 
it  is  important  to  refer  to  Section  55  of  the  Transfer  of  Property  Act, 
which  provides  that  receipt  of  rent,  except  after  suit,  shall  be  a 
waiver  of  right  of  re-entry  for  breach  of  covenant  [4-36]  and  the 
defendant  bad  received  rent  in  January  1885,  for  the  month  of  Decem- 
ber then  ended.  The  conduct  of  Mrs.  Morgan  after  the  contract, 
reflects  some  light  on  her  prior  conduce.  A  letter  written  by  Mrs.  Morgan 
to  Major  Gough  on  the  23rd  of  February,  1885,  (Exhibit  AD)  appears  to 
show  what  her  view,  after  the  contract,  was  of  the  fact  that  she  did  not 
mention  the  lease.  She  begins  by  regretting  that  there  should  be  a  mis- 
understanding as  to  the  terms  on  which  the  minister  purchased  Snowdon 
and  says  then  :  "I  do  not  think  you  can  accuse  me  of  having  suppressed 
the  fact  that  my  house  was  rented,  as  in  both  my  notes  of  the  21st  and 
22nd,  I  mentioned  the  amount  of  rent  I  was  drawing.  The  minister's 
offer  to  buy  was  unconditional,  bufc  though  this  fact  renders  me  legally 
safe  as  I  am  advised,  yet  I  shall  endeavour  to  procure  the  immediate 
possession  required,  and  which  I  hope  to  effect  as  my  tenants  have  receiv- 
ed notice  to  quit  in  August  1883,  and  again  now  early  in  January  be- 
fore you  had  bought  in  consequence  of  breaches  of  special  covenants. " 
Now  in  that  letter,  though  she  says  she  did  not  suppress  the  fact  that  the 
house  was  rented,  she  does  not  say  that  she  did  not  suppress  the  only 
important  fact,  viz.,  that  it  was  leased. 

In  a  letter  from  defendant  to  Major  Gougb,  dated  the  22nd  of  January 
1885,  the  day  after  conclusion  of  the  contract,  the  defendant  asks  Major 
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Gough  to  send  Rs.  40,000,  and  on  the  24th  January  again  wrote  pressing        1888 
for  Es.  40,000.     In  her  letter  of  the  28hh  January  1885  to  Messrs.  Cow-   MARCH  22. 
dell,  she  tells  them  they  will  that  day  hear,  if  they  did  not  before,  the  new 
arrangements  as  to  Snowdon,  and  begs  them  to  keep  the  matter  private  for     APPEL- 
B.few  days,  and  requests  r,hsm  to  expedite  the   preparation   of  the  deed   of       LATE 
sale.  CIVIL. 

At    the    date    she    wrote    that    letter    Rs.    40,000  had    not  been         

paid.     Her  letter  shows  a  desire  to  have  the  contract  immediately  carried  * 

out.     It  was  natural  she  should    wish   the  matter  concluded  soon.     But  *2  'nd-  ^ur 

the  pressure  for  its  completion  with  the  request  for   secrecy  leads  to  the        298< 

idea  that  she  had  a  special  object  in  view  in   desiring  completion   in   such 

haste.     There  is  no  explanation  of  this  secrecy,  and  looking  to  her  prior 

conduct  and  the  knowledge  she  had  of    the  circumstance,  it  seems  to  us 

that  the  desire  for  baste  and  secrecy  was  but  the  following  out  of  the  idea 

entertained  by  her   before    the  contract  was   concluded,  viz.,  to  prevent 

information  reaching  the  plaintiff  of  the  existence  of  the  lease  until  all  the 

money  was  paid  and  the  sale  completed. 

[437]  The  defendant  was  bound  under  Section  55,  clause  1  of  the 
Transfer  of  Property  Act  to  answer  to  the  best  of  her  information  all 
relevant  questions  put  to  her  by  the  plaintiff  through  Major  Gough  in 
respect  to  the  property. 

The  request  for  particulars  in  Major  Gough's  letter  comes  within  that 
clause,  and  the  defendant  was  bound  to  have  stated  the  fact  that  the  lease 
had  been  made,  although  she  might  have  stated  her  view  that  the  rights 
under  it  were  forfeited.  It  is  very  difficult  to  believe  she  bond  fide  thought 
such  rights  were  forfeited. 

In  her  evidence,  she  says  that  when  she  wrote  the  letters  of  the  21st 
and  22nd  December  and  sent  the  telegram  in  January  accepting  the 
offer,  she  thought  the  Chief  might  refuse  to  go  out,  but  she  considered 
he  held  at  her  pleasure ;  that  if  she  then  knew  the  Chief  did 
not  consider  his  lease  cancelled,  she  did  not  think  she  would  have 
mentioned  the  lease  to  Major  Gough  as  she  would  have  exercised  her 
right  to  put  the  Chief  out,  and  she  was  under  the  impression  that  if 
she  mentioned  she  had  a  tenant,  it  was  not  necessary  to  mention  the 
lease.  We  have  examined  the  evidence  carefully  to  see  if  it  affords 
reason  to  believe  that  defendant  could  have  acted  bona  fide,  though  under 
mistake,  in  not  disclosing  the  lease  during  the  negotiation,  but  we  have 
been  unable  to  find  any  such  reason.  She  is,  as  the  evidence  shows,  a 
lady  much  accustomed  to  the  business  of  managing  property  and  perfectly 
capable  of  conducting  affairs  according  to  what  she  considers  is  for  her 
interest.  There  is  no  doubt  she  knew  that  plaintiff  required  the  house  for 
occupation,  but  she  says  she  did  not  know  when  exactly  it  was  required. 
We  see  no  reason  to  doubt  that  in  the  negotiation  when  she  wrote  the 
letter  of  the  22nd  December  1884,  she  had  very  good  reason  to  believe,  and 
did  believe,  that  the  plaintiff  required  the  house  for  occupation  in  the  hot 
season  of  1885,  and  knew  he  would  also  raquire  possession  for  such  occu- 
pation in  March  or  April.  The  conclusion  we  are  forced  to  arrive  at  on 
the  facts  is  that  the  defendant  in  such  negotiation  feared  and  believed  that, 
if  the  fact  of  the  lease  was  then  disclosed,  the  plaintiff  would  not  accept 
her  offer  or  enter  into  a  contract  for  purchase  with  her  ;  and  that,  therefore, 
in  such  negotiation  she  wilfully  abstained  from  informing  plaintiff  through 
Major  Gough  (in  reply  to  his  request  for  particulars)  of  the  existence  of 
the  lease  with  intent  to  deceive  the  plaintiff  through  his  agent,  Major 
Gough,  and  induce  the  plaintiff  to  enter  into  the  contract.  When  it  suited 
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1888       [438]  her  interest  to  state  that  Sir  F.  Roberts  held  under  lease  she  did  so. 

MARCH  22.  Mr.  Hatnlin  states  that  in  December    1884  or  January   1885  his  trustee 

was  requested  to  lend  the  defendant  R^.  30,000  on  the  property,  and  that 

APPEL-     defendant  wrote  him  a  letter  (searched  for  and  proved  to  be  lost),  in  which 

LATE       she  stated  that  Sir  F.  Eoberts  held  a  lease. 

ClVIL.  I6  is  necessary  to  refer  to  the  information,   if  any,  which  the  plain- 

tiff's agent  had  as  to  the  nature  of  tbe  tenancy.     We   think  the   evidence 

11  M  119=  establishes  that  Lady  Soutar  was  authorized,  as    before  mentioned,  by 

12  Ind.  Jar  the  defendant  to  represent  that  the  tenant  of  the  house  was  only  tenant- 
298.         at- will,  or  could  be  put  out  on  a  month's  notice.     That  information    was 

given  by  Lady  Souter  in  the  letter  before  mentioned  to  the  Nawab  Sahib. 
Mr.  Ferdunjee,  Secretary  to  the  Nawab  Sahib,  says  the  house  was  want- 
ed for  no  other  purpose  than  occupation  in  the  season  of  1895,  and  that 
the  purchase  would  not  have  been  gone  into  if  they  were  aware  that 
anything  would  prevent  plaintiff  from  occupying  the  house  in  that  season. 
Hd  says  he  knew  before  the  purchase  that  Sir  F.  Roberts  was  tenant  at 
Snowdon,  that  the  Nawab  Sahib's  Finance  Minister  had  dined  there  with 
Sir  F.  Roberts  in  1884  ;  but  he  says  in  the  letter  AY  from  Lady  Souter 
it  was  stated  the  tenant  was  tenant-at-will.  He  says  such  statement 
was  acted  on  by  the  plaintiff's  officials  (agents  or  ministers)  and  that  as 
a  fact  it  was  on  Lady  Souter's  letters  that  the  property  was  brought 
to  their  notice  and  action  was  taken  in  regard  to  the  purchase  of 
Snowdon  as  far  as  he  knows.  He  said  the  principal  objection  to  the 
purchase  by  the  plaintiff  was  that  immediate  occupation  could  not  be 
given. 

Major  Gough  in  his  evidence  referred  to  the  negotiation  by 
letter  and  stated  that  the  house  was  wanted  for  the  Nizam  to  live 
in  ;  that  he  (witness)  did  not  know  that  possession  could  not  be  got 
immediately  ;  that  he  understood  the  reference  in  defendant's  letter  to 
tenant  to  mean  a  tenancy  which  could  be  terminated  at  will,  and  that 
he  did  not  understand  such  tenancy  to  mean  a  lease  ;  that  if  he  was  inform- 
ed there  was  a  lease,  he  would  not  have  proceeded  without  special 
instructions,  and  would  have  advised  the  plaintiff  to  have  nothing  to  do 
with  the  purchase. 

Cross-examined. — Says  he  drew  his  conclusion  as  to  tenancy-at-will 
from  the  Revenue  Minister ;  that  he  does  not  recollect  the  words  of  tbe 
Minister,  but  that  he  concluded  that  the  tenancy  [439]  could  be  determined 
to  suit  the  olaintiff's  convenience,  and  that  had  he  known  of  the  existence 
of  the  lease,  he  would  not  have  sent  either  of  the  two  sums  of  Rs.  40,000 
each  to  Messrs.  Oowdell  and  Go.  He  states  that  the  plaintiff  went  to 
reside  in  Ootacamund  about  tbe  middle  of  May  1885. 

We  think  the  just  conclusion  from  the  evidence  is  that  the  plaintiff, 
through  his  agent,  entered  into  the  contract  under  information  conveyed 
to  him  by  the  defendant  through  hor  agent,  Lady  Souter,  that  he  could 
have  the  house  and  property  for  occupation  by  him  in  the  hot  season  of 
1885,  commencing  about  March  or  April  of  that  year,  and  that  the  defend- 
ant, in  order  to  deceive  the  plaintiff  and  induce  him  to  enter  into  the 
contract,  actively  concealed  the  fact  of  the  execution  of  the  lease,  which 
she  was  well  aware  had  not  been  cancelled,  but  was  then  in  existence, 
and  that,  by  reason  of  such  concealment,  the  plaintiff  was  deceived  by  the 
defendant  and  did  enter  inlo  the  contract,  being  induced  to  do  so  by  such 
concealment.  We  think,  therefore,  the  contract  was  voidable  at  the 
option  of  the  plaintiff  under  the  provisions  of  the  Contract  Act,  Sections 
17  and  19. 
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Although    the   plaintiff   could,    before   concluding   the  contract,    by        1888 
the   exercise   of   ordinary    diligence,   have    discovered   that  in   fact   the   MARCH  22. 
property  proposed    for  purchase  was   on  lease  for  an    unexpired   period 
of  aboub  1^  years,  and  although  such  ordinary    diligence   was    not  used,     APPEL- 
and  though,  in  a  case  witb'n  the  exception  to  Section  19  of  the  Contract       LATE 
Act,  such  diligence  should  be  used,  still  this  was  not  a  case  within  that      OlVIL. 
exception,  and  the  absence  of  exercise  of  diligence  by  the  plaintiff  is  not  a 
defence  open  to  the  defendant,  as  she  actively  concealed  the   fact  of  the  **  "•  "19" 
execution  of  the  lease  in  order  to  deceive  the   plaintiff  and    induce  him  l2  Ind-  <*UPt 
to  enter  into  the  contract.     We  do  not  think   on   the   evidence    that  the         288> 
plaintiff  waived  his  right  to  avoid  the  contract   after   he   discovered  the 
fraud.     On  the  contrary  he  insisted  that  the  defendant  should  not  compel 
him  to  accept  the  purchase  encumbered  by  the  lease. 

The  payment  of  Es.  40,000  to  the  defendant  and  the  remit- 
tance of  the  further  sum  of  Ks.  40,000  to  Mr.  Cowdell  were  made 
before  the  plaintiff  or  his  agent  was  informed  of  the  existence  of  the 
lease. 

It  Joes  not  appear  on  what  date  the  exhibit  W.  was  received 
by  the  Nawab  from  Mr.  Cunningham,  saying  Sir  F,  Roberts  held 
under  lease,  but  on  the  17th  day  of  February  1885  Major  Gough 
[440]  telegraphed  to  Messrs.  Cowdell  and  Co.,  and  wrote  them  a  letter  of 
the  same  date  to  stay  proceedings.  And  Messrs.  Cowdell  on  that  day 
wrote  to  the  defendant  declining  to  proceed  with  the  purchase  on  the 
ground  of  the  discovered  evidence  of  the  lease,  and  on  the  19th  of  February 
1885  Major  Gough  wrote  to  the  defendant  the  letter,  exhibit  AC1,  enclosing 
copy  of  his  letter  to  Messrs.  Cowdell  and  Co.  Again  on  the  4th  March 
1885  Major  Gough  wrote  letter,  exhibit  AK,  stating  that  plaintiff's 
Government  were  very  much  aggrieved,  but  offering  to  allow  the  defendant 
two  months  to  procure  possession.  The  letter  stated  that  unless 
possession  was  given  in  the  first  week  of  May,  the  purchase  would  not  be 
completed.  On  the  3rd  of  June  1885  Messrs.  Cowdell  and  Co.,  by  direcfion 
of  the  plaintiff,  wrote  to  the  defendant  exhibit  No.  47,  that  if  possession 
was  not  given  immediately,  His  Highness'  Government  would  decline  to 
complete  the  purchase  and  sue  for  Es.  40,000. 

As  to  the  defence  on  the  ground  of  notice  to  the  plaintiffs,  though 
Messrs.  Cowdell  and  Co.,  Solicitors  for  both  the  plaintiff  and  the  defend- 
ant, and  who  knew  of  the  existence  of  the  lease,  there  is  the  plain  answer 
that  Messrs.  Cowdell  and  Co.  did  not  bacome  solicitors  or  agents  for  the 
plaintiff  until  the  2nd  of  February,  which  was  several  days  after  the 
contract  was  concluded.  Therefore  any  notice  they  had  of  the  existence 
of  the  lease  could  nob  affect  the  plaintiff  before  the  conclusion  of  the 
contract.  Any  such  notice  after  the  contract  was  made  was  unavailing  to 
affect  plaintiff  with  notice  before  the  conclusion  of  the  contract. 

As  a  matter  of  fact,  Messrs.  Cowdell  and  Co.,  or  any  of  them,  did 
not  inform  the  plaintiff  or  any  of  his  agents  of  the  existence  of  the  lease. 
The  first  information  to  the  plaintiff  or  his  agents  was  given  by  the  letter 
from  Mr.  Cunningham. 

We  do  not  fiad  any  evidence  of  the  allegation  in  defendant's  written 
statement  that  the  plaintiff,  through  his  agent,  inspected  the  property  or 
any  part  of  it  with  the  permission  of  Sir  F.  Eoberts. 

On  the  other  hand  it  is  clear  there  was  no  contract  for  immediate 
possession.  We  do  not,  however,  think  that  the  disinclination  of  the 
plaintiff  to  disturb  Sir  F.  Roberts  was  at  all  the  cause  why  the  plaintiff 
did  not  proceed  with  the  contract. 
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1888  The  plaintiff   had  paid  part    of   the    purchase  money  and  had    sent 

MARCH  22.  Messrs.  Cowdell  the  rest  of  it  without  notice  of  the  lease  or  [441]  of  the 
suppression  of  it  ;  and  we  think  there  is    no   doubt  the  existeuce  of   the 
APPEL-     lease  was  the  sole  reason  why  the  plaintiff  did  not  execute  the  contract. 
LATE  We  think  this  appeal  should  be  dismissed  with  coats. 

CIVIL. 

11  M.  419  =  .  11  M.  441  =  1  Weir  210. 

12  Ind-  Jur-  APPELLATE  CEIMINAL. 

298. 

Before  Mr.  Justice  Multusami  Ayyar  and  Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  KUTTI  AND  OTHERS.     [18tb  July,  1838.] 

Penal  Code, Section  225— Criminal  Procedure  Code,  Sections  59 ,  239,  535  and  537- Arrest 
of  thief — Rescue  from  custody  of  private  person — Irregular  procedure. 

To  support  a  conviction  under  Section  225  of  of  the  Indian  Penal  Code,  it  is 
not  necessary  that  the  custody  from  which  the  offender  is  rescued  should  be 
that  of  a  police  man  :  it  is  enough  that  the  custody  is  one  which  is  authorised  by 
law  : 

Held,  therefore,  that  rescue  from  the  custody  of  a  private  person  who  had 
arrested  a  thief  in  the  act  of  stealing  was  an  offence. 

A  Magistrate  tried  A  for  theft  and  B  and  G  for  rescuing  A  from  lawful  custody 
and  convicted  A,  B,  and  Gin  one  trial. 

A  appealed,  and  B  and  G  appealed  separately.  No  objection  was  taken  in  the 
petitions  of  appeal  to  the  procedure  of  the  Magistrate : 

Held,  on  revision,  that  the  convictions  might  stand. 

[R.,  27  0.  839  (845)  =4  C.W.N.  656  (F.B.)  ;  7  P.R.  1901  =-83  P.L.R.  1901.] 

IN  calendar  case  No.  6  of  1888  before  the  Second-class  Magistrate  of 
Kodaikanal,  Kallamangalam  was  charged  with  theft,  and  in  calendar  case 
No.  7  Kutti  Chetti  and  two  others  were  charged  with  rescuing  Kalla- 
mangalam from  lawful  custody.  The  Magistrate  tried  both  cases  together 
and  convicted  all  the  accused  in  one  trial.  Two  appeals  were  preferred, 
one  by  Kallamangalam  and  the  other  by  the  other  prisoners.  None  of  the 
appellants  (who  appeared  by  the  same  pleader)  took  exception  to  the  proce- 
dure of  the  Magistrate  in  their  appeal  petitions.  The  joint  Magistrate  of 
Madura  (C.  H.  Mounsey)  dismissed  the  appeal  (25)  of  Kallamangalam, 
but  reversed  the  convictions  of  the  other  prisoners  (appellants  in  appeal 
No.  21)  on  the  ground  that  rescue  from  legal  custody  within  the  meaning 
of  Section  225  of  the  Penal  Code  did  not  include  [442]  the  case  of  rescuing 
a  thief  from  the  custody  of  a  private  person  who  had  captured  the  thief  in 
in  the  act  of  stealing. 

The  District  Magistrate  of  Madura  referred  the  case  to  the  High 
Court,  being  of  opinion  that  the  order  of  acquittal  in  appeal  No.  21  was 
illegal,  and  that  the  procedure  of  the  second-class  Magistrate  was  also 
illegal. 

The  accused  did  not  appear. 

Mr.  Wedderburn,  for  the  Crown. 

The  custody  of  the  complainant  was  legal — Weir,  p.  125.  The  proce- 
dure was  illegal,  but  Section  537  of  the  Criminal  Procedure  Code  applies. 
The  case  does  not  fall  under  Section  530,  and  the  prisoners  were  not 
prejudiced.  [See  also  Section  239,butsee  Queen- Empress  v.ChandiSingh(l).] 


*  Criminal  Revision  Case  No.  211  of  1888. 
(1)  14  C.  395. 
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The  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  delivered   the       1888 
following  JULY  18, 

JUDGMENT.  A— L. 

The  appellant  in  case  No.  25  was  properly  convicted  of  theft,  and  we       LATE 
see  no  reason  to  interfere  with  the  order  made  by  the  joint  Magistrate  con-  rjRIMINA1- 
firming  the  conviction  and  the  sentence.  The  order  made  in  appeal  No.  21 
cannot,  however,  be  supported.     When    the  appellants    in    case    No.    21  n  M  441  = 
rescued  the  appellant  in  case  No.  25,  the   latter    was,  in  our  opinion,   in  i  Weir  210. 
lawful  custody.     We  do  not  consider  it  necessary  that  the  custody  from 
which  a  person  is  rescued  should  be  the  custody    of   a   police   officer   to 
support  a  conviction  under  section  225  of  the  Indian  Penal    Code.     It  is 
sufficient  that  the  custody  is   one  authorised  by  law.     Although  it  was 
irregular  to  try  the  prisoners  in  both  cases  together,  we  see  no  reason  to 
think  that  they  have  been  orejudiced  by  the  irregularity.     We  set  aside 
the  order  made  by  the  joint  Magistrate  in  appeal  No.  21   and  direct   that 
the  appeal  be  re-heard  with  reference  to  the  foregoing  remarks. 

We  decline  to  interfere  with  the  order  made  in  appeal  No.  25. 


11  M.  M3  =  2  Weir  238. 
[443]  APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  MONU  AND  ANOTHER."     [18th  July,  1888.] 

Criminal  Procedure  Code,  Sections  4, 191  (a),  200,  530,  and  537— Third-class  Magistrate 
taking  cognizance  of  case  on  receipt  of  a  yadastfrom  a  Revenue  officer  and  convicting 
accused  without  examining  complainant. 

A  Revenue  officer  sent  a  yadast  to  a  third-class  Magistrate,  charging  a  certain 
person  with  having  disobeyed  a  summons  issued  by  the  Revenue  officer.  The 
third-cHss  Magistrate  thereupon  tried  and  convicted  the  accused  under  Section 
174  of  the  Penal  Code.  The  District  Magistrate  referred  the  case  on  the  ground 
that  the  conviction  was  bad  under  Section  530  (fc)  of  the  Code  of  Criminal  Pro- 
cedure : 

Held  that  as  the  yadast  amounted  to  a  complaint  within  the  meaning  of  Section 
(4),  although  the  complainant  was  not  examined  on  oath  as  required  by  Section 
200,  the  conviction  was  not  illegal. 

[R.,  12  Cr.L.J.  217  =  10  Ind.  Caa.  156  =  11  P.R.  1911  (Cr.)  =  146  P.L.R.  1911  =  32  P.W, 
R.  1911;  P.L.R.  (1900)  63  (65).] 

CASE  referred  by  S.  H.  Wynne,  District  Magistrate  of  South  Canara. 

The  facts  were  stated  as  follows  : — 

"  Two  persons  were  in  these  cases  convicted  of  disobedience  to  sum- 
mons under  Section  174  of  the  Penal  Code. 

"  The  cases  were  taken  up  by  the  Third-class  Magistrate  of  Uppinan- 
gadi  on  a  yadast  from  the  Deputy  Tahsildar  of  Beltangadi. 

"  Under  Section  191  of  the  Code  of  Criminal  Procedure,  the  only 
way  in  which  a  Magistrate  is  empowered  to  take  cognizance  of  a  criminal 
case  is  (a)  on  complaint,  (b)  on  police  report,  and  (c)  on  information  or 
suspicion. 

"  Under  Section  200  the  complaint  must  be  sworn  to  before  process 
can  issue.  It  is  only  a  first-or  second-class  Magistrate  that  can  be  empower- 
ed to  take  up  cases  on  information  or  suspicion  (Section  191,  paragraph  3), 
and  this  Magistrate  only  held  third-class  powers.  His  procedure  was, 

*  Criminal  Revision  Cases  Nos.  181  and  182  of  1888. 
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1888       therefore,    illegal,    and  under  Section  530   (k)  of  the   Code  of   Criminal 
JULY  18.    Procedure  his  proceedings  are  void. 

"  I  do  nob  think  there  has  been  any  failure   of   justice,    but  [444] 
APPEL-     Section  537  of   the   Code    of    Criminal    Procedure    begins    '  subject  to 
LATE       the  provisions   hereinbefore  contained,'  which  I  take  to  refer  to  the  pre- 
CBIMINAL.  ceding  sections  of  the  chapter,  of  which  Section  530  is  one.     Section  537 
therefore  does  not,  I  believe,  apply  to  the  case.  I  was  about   also  to  refer 
11  M.  443=  t0  tne  ruling  in    Queen- Empress  v.  Chandi  Singh  (1)  :     '  We  do  not  think 
2  Weir  238.  that  Section  537,  which  cures  errors,  omissions,  or  irregularities,  is  intend- 
ed to  cure  or   does  cure  an  absolute  illegality  ;  '  but  that  it  has  occurred 
to  me  that  the  Madras  High  Court  have  ruled  differently  on  the  particular 
point  in  question  before  the  Calcutta  High  Courb  (Criminal  Kevision  Case 
No.  495  of  1887). 

"  I  request  that  the  case  be  submitted  for  the  orders  of  the  High 
Court." 

The  defendants  did  not  appear. 
Mr.  Wedderburn,  for  the  Crown. 

The  yadast  is  a  complaint  within  the  meaning  of  Section  4  of  the 
Criminal  Procedure  Code.  It  states  that  the  accused  failed  to  obey  the 
summons  issued  to  them  by  a  Revenue  officer  and  requests  the  Magistrate 
to  take  action.  The  complainant  was  not  examined  on  oath  as  required 
by  Section  200,  but  Section  530  says  nothing  about  this  irregularity.  The 
error,  therefore,  falls  within  the  purview  of  Section  537. 

The  Court  (MuTTUSAMl  AYYAR  and  PAEKER,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  yadast  received  by  the  third-class  Magistrate  from  the  tahsildar 
contained  allegations  made  in  writing  with  a  view  to  his  taking  action 
under  the  Criminal  Procedure  Code,  that  the  accused  had  committed  an 
offence.  Eeading  together  Section  4  and  Section  191  of  the  Code  of  Cri- 
minal Procedure,  we  consider  that  it  was  a  com  plaint  of  facts  constituting 
an  offence  punishable  under  Section  174  of  the  Indian  Penal  Code.  The 
omission  to  examine  the  tahsildar  under  Section  200  is  only  an  error  of 
procedure.  As  the  accused  have  nofc  been  prejudiced  by  the  irregularity, 
we  decline  to  interfere  in  revision  under  Section  537  of  the  Code  of  Crimi- 
nal Procedure. 


11  M.  443. 
[445]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Shephard. 

EAMAKRISHNA  (Plaintiff),  Appellant  v.  KURIKAL  AND  ANOTHER 
(Defendants),  Respondents*      [19th  and  20th  April,  1888.] 

Transfer  of  Property  Act,  Section   136 — Purchase  of  elephant  with  autlwrity  to  recover 
the  same  from  a  stranger. 

The  owner  of  certain  land,  in  consideration  of  a  sum  of  money  transferred  to 
the  pLiintifi,  a  pleader,  the  right  to  elephants  caught  in  pits  in  the  owner's  land, 
and  the  right  to  sue  for  the  recovery  of  such  elephants  from  any  person  in  posses- 
sion of  them.  The  plaintiff  sued  the  defendants  to  recover  possession  of  an  ele- 
phant which  had  been  trapped  and  was  in  defendant's  possession  at  the  time  of 

*  Second  Appeal  No.  899  of  1887. 
(1)  14  0.  395. 
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the  transfer  to  plaintiff.  The  suit  was  dismissed  on  the  ground  that  the  plain- 
tiff bad  bought  an  actionable  claim  within  the  meaning  of  Section  136  of  the 
Transfer  of  Property  Act,  1882  : 

Held  that  the  section  was  nob  applicable. 
18  A.  -205  (F.B.).] 


APPEAL  from  the  decree  of  F.  H.  Wilkinson,  District  Judge  of  South 
Malabar,  reversing  the  decree  of  A.  Annasami  Ayyar,  District  Munsif  of 
Ernad,  in  suit  No.  607  of  1885. 

The  plaintiff  in  this  case  was  a  second  grade  pleader,  practising  in 
the  Court  of  the  District  Munsif  of  Ernad,  and  the  defendant  No.  1  was 
an  Inspector  of  Police  of  Ernad  taluk,  defendant  No.  2  being  his  son. 

Plaintiff  sued  to  recover  possession  of  an  elephant  and  Es.  100 
damages. 

The  Munsif  decree  1  plaintiff's  claim  for  possession  of  the  elephant 
and  dismissed  the  rest  of  the  claim. 

'  OD  appeal  the  District  Judge  found  that  the  owner  of  the  land  on 
which  the  elephant  had  been  captured  by  the  defendant  had,  in  considera- 
tion of  a  sum  of  money,  authorised  the  plaintiff  "  to  remove  by  means  of 
suits  the  opposition  of  any  one  wno  interfered  with  the  elephant-pits  on 
the  owner's  land  and  the  elephants  trappad  therein  and  to  get  possession 
of  the  elephants  "  for  himself. 

[446]  His  judgment  then  proceeded  as  follows: — 

"  But  can  it  be  said  that  plaintiff  purchased  an  actionable  claim  ?  I 
think  so.  The  Elaya  Tirumulpad  acknowledges  the  receipt  of  Es.  1,000 
as  the  consideration  for  the  license  (paragraph  5,  Exhibit  F).  Sale  is  the 
exchange  of  property  for  a  price.  Prior  to  the  execution  of  Exhibit  F, 
plaintiff  had,  as  I  have  shown,  no  right  to  any  elephant  which  fell  into 
any  pit  in  the  Punnapula  forest,  whether  such  pit  had  been  prepared  by 
his  agents  or  otherwise.  The  ownership  of  the  elephant,  which  was 
trapped  on  the  8th  November,  vested  in  the  Kovilagam.  By  Exhibit  F 
the  Elaya  Tirumulpad,  in  consideration  of  the  reaeipt  of  Es.  1,000,  trans- 
ferred to  the  plaintiff,  inter  alia,  the  right  to  the  elephant  then  standing 
in  Kader's  stable,  and  authorised  him  to  obtain  possession  of  it  by  suit. 
Both  plaintiff  and  his  assignor  were  aware  that  the  elephant  was  then  in 
the  possession  of  the  defendants  and  that  plaintiff  would  have  to  enforce 
his  claim  by  filing  a  suit  in  the  Ernad  District  Munsif's  Court.  The 
transaction  was  opposed  to  law. 

"  I  reverse  the  decree  of  the  Lower  Court  and  dismiss  plaintiff's  suit. 
Each  party  will  bear  his  own  costs  throughout." 

The  plaintiff  appealed. 

Subramanya  Ayyar  and  Sundara  Ayyar,  for  appellant. 

The  mere  transfer  of  ownership  is  not  a  transfer  of  an  actionable 
claim  within  the  meaning  of  Section  130  of  the  Transfer  of  Property 
Act.  It  could  not  have  been  meant  that  the  subject-matter  of  the  several 
chapters  of  this  Act  should  be  governed  by  this  section.  The  mere 
ownership  of  a  moveable  is  not  an  actionable  claim — Modun  Mohun  Dut 
v.  Futtarunnissa  (1).  An  observation  of  Lord  Blackburn  seems  to  favour 
this  view :  "  If  property  is  transferred,  the  right  to  sue  for  it  passes 
as  an  incident."  It  has  also  been  held  in  Makatk  Unni  Moyi  v.  Malabar 
Kundapunni  Nair  (2)  that  the  owner  of  the  land  in  which  the  pit  is  dug 
is  in  law  the  captor  of  the  elephant  if  it  falls  into  the  pit. 

Narayana  Ran,  for  respondents. 
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The  Court  (COLLINS,  C.J.,  and   SHEPHARD,   J.)  delivered  the  follow- 

JUDGMENT. 

This  suit  is  brought  to  recover  an  elephant  of  which  the  defendants 
are  in  possession,  having  captured  it  on  the  land  belonging  to  the  Kovila- 
gam.  It  is  found  by  both  Courts  that  [447]  the  defendants  have  no 
11  M.  MS.  right  to  the  elephant,  inasmuch  as  the  licenses  under  which  they  claim 
wore  given  by  one  who  had  long  previously  been  dismissed  from  the 
management  of  the  Kovilagam  property. 

The  plaintiff  claims  under  a  document  dated  the  10th  November 
1885,  which,  while  giving  him  the  liborty  to  trap  elephants,  appears  to  vest 
in  him  the  property  in  the  particular  elephant  now  in  dispute.  The 
ownership  in  the  elephant,  originally  in  the  Kovilagam,  was  transferred  to 
the  plaintiff,  and  as  the  transfer  was  made  for  good  consideration,  the 
transfer  was  by  way  of  sale.  Toe  only  ground  on  which  the  suit  was 
dismissed  was  that  the  transaction  was  vitiated  by  Section  136  of  the 
Transfer  of  Property  Act,  inasmuch  as  the  plaintiff  is  a  pleader  in  the 
District  Munsif's  Court.  We  cannot  agree  with  the  District  Judge  in  thinking 
that  there  has  been  a  transfer  of  an  actionable  claim  in  this  case.  The 
thing  transferred  was  moveahle  property  belonging  to  the  grantor,  though 
not  actually  in  his  possession.  No  doubt  by  acquiring  ownership  in  the 
elephant,  the  plaintiff  acquired  the  right  to  sue  for  its  recovery,  but  he 
acquired  that  right  of  action  only  as  incidental  to  his  right  of  ownership. 
It  has  been  held  with  regard  to  Section  135,  in  which  the  same  phrase 
"actionable  claim"  is  used,  that  the  section  does  dot  affect  cases  in  which 
there  has  been  a  transfer  of  ownership  of  immoveable  property  by  an 
owner  not  in  possession  at  the  time,  Modun  Mohun  Dut  v.  Futtarunnissa  (1). 
The  same  reasoning  must  apply  to  a  transfer  of  moveable  property.  We 
concur  with  that  decision  and  hold  that  the  plaintiff  was  not  the  transferee 
of  an  actionable  claim  so  as  to  be  affected  by  the  provisions  of  Section  136. 

We  must,  therefore,  reverse  the  decree  of  the  Distirct  Judge  and  res- 
tore that  of  the  District  Munsif. 

The  plaintiff  must  have  his  costs  throughout. 

The  memorandum  of  objections  is  dismissed  with  costs. 


[448] 


11  M.  4*8. 

APPELLATE  CIVIL. 


Before  Sir  Arthur  J.  E.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Muttusami  Ayyar. 


BALAYYA  (Defendant  No.  l),  Appellant  v.  KISTNAPPA  (Plaintiff), 
Respondent.      [28th  February  and  15th  March,  1888.] 

Madras  Civil  Courts  Act,  1873,  Section  1 6  —  Suit  by  reversioner  to  recover  land  granted 
to  Hindu  widow— Presumption  as  to  death  of  widow  from  absence,  not  question  of 
succeession  or  inheritance, 

Plaintiff  sued  as  reversioner  to  recover  certain  land  granted  in  lieu  of  main- 
tenance to  a  Hindu  widow.  The  widow  had  left  her  village  16  years  before  suit 
and  had  not  been  heard  of  since  : 

Held,  that  the  question  whether  a  presumption  arose  that  the  widow  was  dead 
was  not  a  question  regarding  succession  or  inheritance  to  be  decided  according 

'  Second  Appeal  No.  700  of  1887. 
(1)  13  C.  297. 
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to  Hindu  law  within  the  meaning  of   Section   16   of   the   Madras   Civil   Courts         1888 
Act,  1873.  MARCH  15. 


PLAINTIFF,  as  reversioner,  sued  in  1885  to  recover  certain  land 
which  had  been  granted  by  his  deceased  f abhor  to  one  Laksmakka  for 
maintenance.  The  land  was  in  possession  of  the  defendant  who  had 
purchased  it  in  execution  of  a  decree  obtained  against  Laksmakka  in  1873. 
It  was  found  by  the  Munsif  that  Laksmakka  had  not  been  heard  of  since 
1870,  she  having  gone  on  a  pilgrimage.  The  Munsif  held  that  under 
Hindu  law  as  Laksmakka  was  30  years  old  when  she  left  her  village, 
20  years  must  elapse  before  she  could  be  presumed  to  be  dead.  He  cited 
Parmeshar  Rai  v.  Bisheshar  Singh  (l),  in  support  of  the  proposition  that 
the  question  was  to  be  governed  by  Hindu  law  and  not  by  the  Evidence 
Act,  Section  108.  The  suit  was  dismissed  as  premature.  On  appeal  the 
District  Judge  held  that  under  Hindu  law  12  years  was  the  period  and 
not  20  years.  He  cited  Janmajay  Mazumdar  v.  Keshab  Lai  Ghose  (2) ; 
Guru  Das  Nag  v.  Matilal  Nag  (3)  ;  and  Parmeshar  Rai  v.  Bisheshar 
Singh.  The  pariod  fixed  by  tha  Evidence  Act,  Section  108,  being  less  than 
12  years,  the  decree  was  reversed  and  a  decree  was  given  for  plaintiff. 

[449]  Defendant  appealed. 

Ramachandra  Rau  Saheb,  for  apnellant. 

Bhashyam  Ayyangar,  for  respondent. 

The  Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAE,  J.)  delivered  the 
following 

JUDGMENT. 

The  land  in  dispute  was  given  by  the  respondent's  father  to  his  step- 
mother Laksmakka  to  be  enjoyed  by  her  during  her  life  on  account  of  her 
maintenance.  Laksmakka  went  on  a  pilgrimage  and  she  had  not  been 
heard  of  for  16  years  when  the  present  suit  was  brought.  In  July  1873, 
the  appellant  purchased  the  land  in  suit  in  execution  of  a  money-decree 
which  he  had  obtained  against  her.  The  respondent  claimed  the  land  on 
the  ground  that  Laksmakka  was  dead  and  that  it  reverted  to  him.  The 
appellant  resisted  the  claim.  There  was  no  evidence  as  to  whether 
Laksmakka  was  really  alive  or  dead.  It  is  found  that  she  was  about  30 
years  of  age  when  she  left  her  village.  The  District  Munsif  held  that  no 
presumption  of  death  could  arise  under  Hindu  law  before  the  expiration  of 
20  years  and  dismissed  the  suit ;  but  on  appeal  the  District  Judge  observed 
that  12  years  was  the  period  necessary  to  raise  a  presumption  of  death 
under  Hindu  law  and  decreed  the  claim.  The  contention  in  second 
appeal  is  that  a  period  of  20  years  is  necessary  under  Hindu  law  to  raise 
a  presumption  of  death.  It  is  urged  for  tne  respondent  that  the  question 
raised  for  decision  is  not  one  of  succession,  and  that  it  is  not  governed  by 
Hindu  law  under  Section  16  of  Act  III  of  1873. 

That  section  provides  that  where  in  any  suit  or  proceeding  it  is  neces- 
sary for  any  Court  under  this  Act  to  decide  any  question  regarding  suc- 
cession, inheritance,  marriage  or  caste,  or  any  religious  usage  or  institution, 
the  Hindu  law  shall  form  the  rule  of  decision  in  cases  in  which  the  parties 
are  Hindus. 

We  are  of  opinion  that  the  present  case  is  not  one  of  inheritance  or 
succession,  and  the  question  raised  for  decision  relates  to  the  right  of 
reversion  under  the  terms  of  a  grant,  and  is  one  rather  of  contract  than 
of  succession  or  inheritance.  The  decision  of  the  District  Judge  is  right, 
and  we  dismiss  this  second  appeal  with  costs. 


(I)  l  A.  53. 
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11  H.  450. 
[450]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


SRINIVASA  (Defendant  No.  4),  Appellant  v.  TIRUVENGADA  AND 
OTHERS  (Plaintiffs),  Respondents*      [12th  and  27th  March,  1888.] 

Civil  Procedure   Code,  Section  \  I— Right  to  an  office  in  a  temple. 

Plaintiffs  sued  for  an  injunction  to  prevent  defendant  from  interfering  with 
their  right  to  present  to  certain  persons  at  a  certain  festival  in  a  certain  temple 
a  crown  and  water.  The  lower  Courts  foand  that  plaintiffs  possessed  the  right 
claimed  and  granted  the  injunction. 

Held,  that  the  suit  was  cognisable  by  a  Civil  Court  under  Section  11  of  the 
Code  of  Civil  Procedure,  and  that  the  injunction  was  properly  granted. 

[R.,  32  A.  527  =  7  A  L.J.  529  (541)  =  6Ind.  Gas.  223;  236.122(128);  11  M.LJ.  215 
(228);  D.  26  B  174  (185)  =  3Bom.  L.B  718  ;  2  M.L.J.  83  (8,6);  3  N  L.R.  131 
(134).] 

APPEAL  from  the  decree  of  W.  F.  Grahame,  Acting  District  Judge  of 
Trichinopoly,  confirming  the  decree  of  A.  Kuppusami  Ayyar,  District 
Munsifof  Trichinopoly,  in  suit  No.  67  of  1885. 

Plaintiffs  sued  for  a  perpetual  injunction  restraining  defendant  No.  4 
(appellant)  from  interfering  with  them  ia  the  exercise  of  their  hereditary 
right  to  distribute  water  and  a  gold  crown  to  certain  persons  at  a  certain 
festival  in  a  certain  temple  at  Srirangam.  They  claimed  Ks.  5,  damages 
for  loss  of  dignity  and  power,  and  one  anna  eight  pice  damages  for  loss  of 
boiled  gram. 

The  Munsif  dismissed  the  claim  for  damages,  but  granted  the 
injunction. 

Both  parties  appealed. 

The  District  Judge  dismissed  the  plaintiffs'  aopeal  as  to  loss  of  dig- 
nity, because  the  claim  could  not  be  assessed  in  money,  and  as  to  the  loss 
of  gram,  because,  being  only  2  pice  in  value,  de  minimis  non  curat  lex. 

He  also  dismissed  the  appeal  of  defendant  No.  4. 

Defendant  No.  4  appealed  to  the  High  Court,  and  plaintiffs  filed 
objections  to  the  decree  quoad  the  claim  for  gram. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

[451]  Pattabhiramayyar,Sadagopacharyara,ud  S.  SubramanyaAyyar, 
for  appellant. 

Parthasaradhi  Ayyangar,  for  respondents. 

JUDGMENT. 

The  first  point  contended  is  that  the  claim  is  not  one  for  an  office, 
but  for  a  mere  honor  and  dignity,  and  is,  therefore,  not  one  for  which  a 
suit  will  lie  in  a  civil  Court. 

The  Courts  below  have  found  that  plaintiffs  have  established  their 
claim  to  the  hereditary  office  mentioned  in  the  plaint.  But  it  was  also  found 
that  the  pecuniary  benefit  said  to  be  attached  to  the  office  and  to  consist  in 
the  money-value  of  some  cooked  Bengal  gram'was  the  result  of  voluntary 
offerings  made  by  worshippers  and  was  not  a  pecuniary  benefit  in  the  nature 
of  wages  payable  from  the  income  of  the  temple.  The  office  itself  was 
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found  to  consist  in  distributing   sacred  water  and  serving    the    gold  crown 
to  the    adyapakals  during  a  particular  festival. 

The  ordinary  test  is  whether  there  is  any  specific  pecuniary  benefit 
attached  to  the  office  claimable  in  the  nature  of  wages,  however  small 
that  benefit  may  be.  If  there  be,  the  right  to  such  benefit  is  a  question 
which  the  Courts  are  bound  to  entertain — Narastmrna  Chariar  v.  Sri 
Kristna  Tata  Chariar  (l).  This  same  principle  was  approved  by  the 
Privy  Council  in  Krishnnma  v.  Krishnasami  (2). 

This  case  came  again  before  the  High  Court — Krishnasami  v. 
Krishnama  (3).  It  was  there  held  that  where  the  right  to  a  particular 
office  in  a  temple  (there  the  recical  of  certain  verses  in  a  religious  service) 
is  established,  the  right  should  be  protected  by  processual  remedies,  even 
though  no  loss  of  specific  pecuniary  benefit  be  established.  (See  I.L.R., 
5  Mad.,  318,  319). 

In  support  of  this  contention  the  appellants'  pleader  quoted  the  follow- 
ing cases : — Narayan  Vith?.  Parab  v.  Krishnaji  Sadashiv  (4),  Rama  v. 
Shivram  (5),  Shankara  BinMarabasapa  v.  Hanma  Bin  Bhima  (6),  Karuppa 
v.  Kolanthayan  (7),  but  in  all  these  cases  the  claim  was  for  a  mere  honor 
or  dignity,  or  else  for  damages  caused  by  loss  of  voluntary  offerings. 

The  case  recently  decided  in  the  High  Court  at  Calcutta — Mamat 
Ram  Bay  an  v.  Bapu  Ram  Atai  Bura  Bhakai  (8) — is  very  [452]  similar 
to  the  present,  and  it  was  held  that  a  suit  for  the  establishment  of  a  right 
to  an  hereditary  office,  such  office  being  a  trust  for  the  performance  of 
particular  duties  in  a  temple,  would  lie  under  Section  11  of  the  Code  of 
Civil  Procedure,  even  though  the  right  to  be  established  brought  no  profit 
to  those  claiming  it. 

We  are,  therefore,  of  opinion  that  the  suit  is  maintainable. 

It  was  next  urged  that,  the  suit  is  not  one  in  which  a  perpetual 
injunction  could  properly  be  granted.  It  is  found,  however,  that  the 
plaintiffs  have  a  status  in  the  temple  as  holders  of  a  certain  hereditary 
office,  and  when  that  status  is  violated,  they  are  entitled  to  be  protected 
by  such  processual  remedies  as  are  available  in  the  circumstances  of  the 
case,  even  though  no  legal  dues  or  damages  are  payable  to  them.  The 
decision  in  second  appeal  No.  664  of  1887  turned  upon  the  special  circum- 
stances of  that  case,  and  is  not  inconsistent  with  this  view. 

Taking  this  view,  we  are  of  opinion  that  the  second  appeal  must  fail, 
and  we  dismiss  it  with  costs.  The  memorandum  of  objections  is  also 
dismissed  with  costs. 


11  M.  452. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


SESHAGIRI  (Plaintiff),  Appellant  v.  PlCHU  (Defendant  No.   4), 
Respondent*       [27th  October  and  27th  December,  1887.] 

Revenue  Recovery  Act,  1864,  Section  35 — Contract  Act,  Sections  69,  70 — Right  to 
contribution  where  part  owner  pays  revenue  due  on  whole  estate  to  save  his  own 
interests. 

In  1881  while  the  patta  of  certain  land  held  on  raiyatwari   tenure  stood  in  the 
name  of  defendant  No.  1,  the  real  owner  being  defendant  No.  2,  the  revenue  fell 


(1)  6  M.H.C.B.  449. 
(5)  6  B.   116. 
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into  arrear.  Subsequently  plaintiff  and  defendant  No.  3  each  bought  a  portion 
of  the  land,  and  defendant  No.  3  sold  his  portion  to  defendant  No.  4.  After  this, 
the  land  in  plaintiff's  possession  was  attached  for  the  said  arrears  of  revenue,  and 
plaintiff  paid  the  whole  amount  to  prevent  a  sale.  Plaintiff  sued  to  recover 
from  defendants  1  to  4  a  portion  of  the  arrenrs  paid  by  him.  He  also  prayed 
that  the  land  in  the  possession  of  defendant  No.  4  might  be  held  liable. 

The    claim  was   decreed,  but    on  appeal  by  defendants    3  and  4,  the  suit  was 
dismissed  as  against  them. 

[453]  Plaintiff  appealed  making  defendant  No.  4  alone  respondent  : 
Hrld,  that  plaintiff  was  entitled  to  a  decree  for  contribution  against  defendant 
No.  4  and  to  a  charge  on  the  land  in  his  possession. 

[P.,  17  M.  247  (249)  ;  26  M.  686  (F.B.l  ;  R.,  24  M.  96  (108)  ;  34  M.  520  (525)  =9  Ind. 
0*s.  643=21  M.LJ.  662  =  9  M.L  T.  367  =  (1911)  1  M.W.N.  257;  19  M.L.J.  275 
(279)  =4  M.L.T.  469  ;  D.,  15  M.  258  (-259).] 

APPEAL  from  the  decree  of  V.  Srinivasacharyar,  Subordinate  Judge 
at  Nepapatam,  reversing  the  decree  of  V.  Malhari  Eau,  District  Munsif  of 
Mannargudi,  in  gnit  366  of  1885. 

Plaintiff  sued  to  recover  Es.  85  9-0  and  interest  thereon  from  defend- 
ants 1  to  4  aod  for  a  decree  in  default  of  payment  against  certain  land  in 
the  possession  of  defendant  No.  4. 

The  Munsif  decreed  the  claim.  Defendants  3  and  4  each  appealed  and 
the  suit  as  against  them  was  dismissed. 

Plaintiff  appealed  making  defendanb  No.  4  only  respondent. 

The  facts  of  this  case  are  fully  set  out  in  the  judgments  of  the  Court 
(KERNAN  and  MDTTUSAMI  AYYAR,  JJ.). 

Rama  Rau,  for  appellant. 

Subramanya  Ayyar,  for  respondent. 

JUDGMENTS. 

KERNAN,  J. — Whether  the  plaintiff  is  entitled  to  contribution  from 
defendant  No.  4  with  a  right  to  recover  the  amount  from  the  lands  in 
that  defendant's  possession  does  not  depend  on  the  provisions  of  the  Act 
II  of  1864  as  decided  by  the  Subordinate  Judge.  That  Act,  Section  35, 
relates  to  the  rights  of  persons  having  interest  in  land  as  against'  the 
defaulter,"  i.e.,  the  tenant  to  Government. 

Defendant  No.  4  is  not  a  "  defaulter  "  within  that  Act.  Section  69 
of  the  Contract  Act  does  not  provide  for  this  case. 

The  plaintiff's  case  is  founded  on  the  equitable  principle  that  equality 
is  equity  and  that  he  who  had  the  advantage  should  bear  the  burden. 
Defendant  No.  1  owned  7  veiis  of  land  subject  to  rent  to  Government. 
Plaintiff  was  the  mortgagee  of  4  velis,  83%  kulis  of  that  land  from  the 
defendant  No.  1  and  in  suit  No.  108  of  1882  plaintiff  bought  the  interest 
of  defendant  No.  1  therein. 

Defendant  No.  3  in  June  1882  purchased  the  interest  of  defendant 
No.  1  in  velis  4  and  odd,  the  residue  of  the  7  velis.  Defendant  No.  4 
purchased  from  the  defendant  No.  3  on  the  Isb  July  1832.  For  recovery 
of  arrears  of  Government  kist  due  by  defendant  No.  1  for  fasli  1291  (1st 
July  1882),  the  whole  7  velis,  including  the  4  velis  mortgaged  to  the 
plaintiff,  was  attached  and  was  about  to  be  sold,  and  the  plaintiff  in  order 
to  save  his  interest  in  the  land  paid  off.  on  the  6th  October  1882, 
Es.  191-3-1  to  Government,  being  the  arrear  on  the  whole  7  velis.  The 
rent  [454]  due  to  Government  is  the  first  charge  on  all  the  land  demised  by 
the  patta  held  by  defendant  No.  1,  and  Es.  85-9-0  is  the  share  of  that  rent 
which  the  land  of  defendant  No.  4  ought  to  bear  if  plaintiff  is  entitled  to 
recover  contribution. 
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The  lands  of  defendant  No.  4  and  of  febe  plaintiff  are  both  liable  to  a        1887 
common  burden,  neither  of  them  can   get;  his  land  free  from  the  claim  for     DEC.  27. 
the  revenue  without  paying  the  amount  due  on  the  whole  lands.  Secretary         ~ 
of  State  for  India  v.  Narayanan  (1).     It  would  be  against  equity  and  good     APPEL- 
conscience  that  the  common  burden  should  be  thrown  exclusively  on  either       LATE 
lot  of  land  or  on  either  of  the  parties.  This  subject  was  much  discussed  by      CIVIL, 
a  Bench  of  five  Judges  in  Calcutta,  Kinu  Ram  Das  v.  Mozaffer  Hosain  (2). 
In  that  case  many  authorities  were  considered,  and  by  a  majority  of  three    "  **•  *82> 
Judges  to  two  it  was  decided  that  a  plaintiff  in  the  same  position  as  the  plaint- 
iff here  was  not  entitled  to  a  decree  that    the  lands  of  the  defendant  were 
subject  to  a  charge  to  repay  the  defendant's  share  of  the  common  liability 
for  rent  paid  by  plaintiff.     I  agree    with  the  opinion   of   the  minority  for 
the  reasons  expressed  by  Mr.  Justice  Mitter  in  his  judgment.     I   wish 
to  add  that  Harbert's  Case  (referred  to  in  Section  477,  Story)  is  an  authority 
that  in  case  of  persons  liable  to  payment   of  a  common  burden   affecting 
their  lands,  the  lands  of  one  alone  shall   not  be  liable.     In  that  case  it  is 
said  "  when  two  or  more  are  bound  on  a  recognisance  or  statute  each  is 
bound  in  the  whole,  yet  the  land  of  one  only  shall  not;  be  excluded."  Further 
it  is  said  "  so  it  appears  by  those  cases   that  when  land  shall  be  charged 
by  any  lien,  the  charge  ought  to  be  equal  and  one  alone  should  not  bear 
all  the  burden,  and  the  law  on  this    point  is    grounded  in   great  equity." 
It  is  there  pointed  out  that   the  remedy    is   by  common  law    writ.     The 
same  principle  applies  to  this  case,  but  the  remedy  given  by  a    Court  of 
Equity  is  different  and  more  effectual.     Story,  Section  477,  instances  the 
case  of  a  man  owning  several  acres    of   land  subject    to    a  lien   and   who 
aliens  one  part  of  the  land  to  each  of   three  people.     In  that   case,  he 
says,  if  one  man  is  compelled  to  pay  the  debt  in  order  to  save  his  land,  he 
shall  have  contribution  from  the  other  alienees.     See  also  Story,  Sections 
483 — 484.     In  Swain  v.  Wall  (3),  Chief  Baron  Eyre  says,   "  If  we  take  a 
view  of  the  case  both  in  Law  and  Equity,  we    shall  [453]   find   that  con- 
tribution is  bottomed  and  fixed  on    general  principles    of  justice."     The 
observations  of  Story  were  not  confined  to  mere  personal  claim  against  the 
party  sued  for  contribution. 

The  argument  that  the  transfer  of  the  land  to  plaintiff  was  not 
registered  is  beside  the  question.  Mangamma  v.  Timmapaiya  (4).  I  would 
reverse  the  decree  of  the  Lower  Appellate  Court  so  far  as  regards  defend- 
ant No.  4,  the  respondent,  with  costs  and  the  costs  of  this  appeal  and 
restore  the  decree  of  the  Munsif. 

MUTTUSAMI  AYYAR,  J. — I  am  also  of  the  same  opinion.  The  con- 
test in  this  second  appeal  has  reference  to  the  liability  inter  se  of  two  part 
owners  of  land  held  under  one  patta  on  the  raiyatwari  tenure  in  respect  of 
arrears  of  revenue  due  upon  it.  The  first  defendant  owned  7  and  odd  velis 
of  land  in  the  Devadanam  village  in  the  district  of  Tanjore.  The  land 
was  registered  in  the  Collector's  books  in  the  name  of  defendant  No.  2,  the 
mother  of  defendant  No.  1,  and  the  patta  was  issued  in  her  name.  On  the 
22nd  December  1882,  the  plaintiff  purchased  4  and  odd  velis  out  of  7  and 
odd  velis  in  execution  of  a  mortgage  decree  which  he  obtained  in  0.  S.  108 
of  1882,  and  he  has  since  been  in  possession  of  the  same.  In  February 
or  March  1882  defendant  No.  3  purchased  3  and  odd  out  of  7  and  odd  velis 
of  land  in  execution  of  a  money  decree  which  ho  obtained  against  defend- 
ant No.  1  in  0.  S.  215  of  1881  on  the  file  of  the  Court  of  First  Instance. 

(1)  8  M.  130.         (2)  14  0.  809.         (3)  1  Oh.  Rep.  149.         (4)  3  M-H.C.R.  134. 
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In  July  1882  defendant  No.  3  resold  3  and  odd  velis  which  he  had  purchas- 
ed  to  defendant  No.  4  and  placed  him  in  possession.  On  the  6th  October 
1882,  the  sum  of  R-».  191-3-1  was  due  to  Government  for  arrear  of  revenue 
payahle  on  the  entire  holding,  and  in  view  to  its  realisation  7  mas  and  8l£ 
kulis  out  of  4  and  odd  velis  purchased  hy  the  plaintiff  was  placed  under 
attachment  in  order  that  the  same  might  be  sold  under  Act  II  of  1864. 
To  prevent  the  impending  sale,  the  plaintiff  paid  the  whole  arrear,  of 
which  Rs.  85  represented  the  proportion  due  on  the  3  and  odd  velis 
purchased  by  defendant  No.  3  and  resold  to  defendant  No.  4.  Thus  in 
October  1882  when  the  plaintiff  paid  the  arrear  of  revenue,  defendant 
No.  2  was  the  mirasidar  or  the  registered  holder,  defendant  No.  3  was 
the  prior  owner,  and  defendant  No.  4  the  then  owner  of  3  and  odd  velis 
of  land  ;  the  plaintiff  was  the  owner  of  4  and  odd  velis,  of  which  a  part 
was  attached  under  [456]  Act  II  of  1864,  and  defendant  No.  1  was  the 
prior  owner  of  the  entire  holding  and  one  who  had  beneficial  enjoyment 
of  the  produce  of  the  land  in  fasli  1291  for  which  year  the  arrear  became 
due. 

The  plaintiff's  case  was  that  Rs.  85  was  a  debt  payable  by  defendants 
Nos.  1  to  4,  and  that  it  was  a  charge  on  the  3  and  odd  velis  in  the 
possession  of  defendant  No.  4  There  was  no  express  contract  between 
the  plaintiff  and  the  defendants  in  regard  to  the  payment  made  by  him, 
and  the  District  Munsif  considered  that  his  decision  must  rest  on  Section  35, 
Madras  Act  II  of  1864,  and  Sections  69  and  70  of  the  Contract  Act,  1872. 
Applying  those  provisions  of  law  to  the  facts  state  1  above,  he  came  to  the 
conclusion  that  the  amount  claimed  by  the  plaintiff  was  a  charge  on  the 
land  in  the  possession  of  defendant  No.  4,  and  that  defendants  Nos.  1  — 
3  and  4  were  also  personally  liable,  because  there  was  an  implied  promise 
on  their  part  to  repay  what  the  plaintiff  was  compelled  by  law  to  pay  for 
their  benefit  and  decreed  the  claim  making  defendants  1  —  3  and  4 
personally  liable,  and  declaring  the  3  and  odd  velis  of  land  in  the 
possession  of  defendant  No.  4  liable  to  be  sold  in  default  of  payment. 
From  this  decree  defendants  Nos.  3  and  4  appealed,  and  the  Subordinate 
Judge  exempted  them  and  the  land  claimed  by  them  from  all  liability. 
From  this  decision  the  plaintiff  has  preferred  this  second  appeal. 

Defendant  No.  3  has  not  been  made  a  respondent  to  this  appeal,  and 
the  decree  of  the  Subordinate  Judge  is  not  therefore  open  to  revision  so 
far  as  it  relates  to  him. 

Nor  is  the  decree  liable  to  be  revised  so  far  as  it  relates  to  the  defend- 
ants Nos.  1  and  2,  for  there  was  no  appeal  from  that  portion  of  the 
decree  of  the  District  Munsif  which  was  against  them  to  the  Subordinate 
Court.  The  contest  in  this  appeal  is  then  confined  to  the  liability  of 
defendant  No.  4and  of  that  portion  of  the  holding  which  he  had  purchased. 
The  special  law  applicable  in  this  Presidency  to  the  recovery  of  arrears  of 
revenue  is  Act  II  of  1864,  and  it  was  urged  by  the  appellant's  pleader  that 
Section  35  of  that  enactment  was  not  applicable,  because  the  appellant 
was  neither  a  mortgagee  nor  a  tenant  and  had  no  interest  in  the  land  in 
respondent's  possession  which  was  neither  attached  nor  about  to  be  attached. 
He  contended  also  that  Sections  69  and  70  of  the  Contract  Act  were 
likewise  inapplicable. 

Act  II  of  1864  defines  first  a  land-holder  and  declares  that  the  [457] 
land  is  security  for  the  public  revenue.  It  then  declares  when  the  revenue 
is  payable  every  year  by  the  land-holder,  when  it  is  to  be  treate-1  as  being 
in  arrear,  and  that  the  land-holder  is  the  real  defaulter.  Section  5  declares 
the  defaulter's  person  and  property,  moveable  and  immoveable,  responsible 
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for  the  arrear.     Section  40  diraobs  that  the  land  brought  to  sale  for  arrears 
of  revenue  shall  be  sold  free  of  all  inoumbrances,  and  Section  35  declares 
it  lawful  for  any  person  claiming  an   interest  in  land    which  has    been   or 
is  about  to  be  attached  to  obtain  its  release  by  paying  the  arrears,   and 
that  if  he  is  a  bona  fide  mortgagee  or  other  incumbrancer  on   the  estate, 
the  payment  made  by   him    shall   constitute  a    debt   from    the    defaulter 
to  him  and  shall  be  a  charge  uoon  the  land,  bub  shall  only  take  priority 
over   the  other  charges  according  to  the   date    at    which   the  payment 
was   made.     In  this  connection  it  is  also  desirable  to   refer  to    Regula- 
tion XXVI   of  1802    which  makes  the  registered  holder   liable   at  the 
instance  of  Government  so  long  as  the  registry  stands  in  his  name.  Now  as 
to  the  liability  of  defendant  No.  4  and  of  the  land  purchased  by  him  for  the 
proportion  of  the  arrear  due  thereon,  it  seems  to  me  there  can  be  no  doubt. 
As  I  read  Act  II  of  1864  and  the  prior  Regulations   which  were  consoli- 
dated by  it,  the  arrear  of  revenue  is    a  debt  due  by  the  real  owner  of  the 
land  and  it  is  a  charge  on  the  w^iole  and  evory  part  of  the  holding  regis- 
tered as  one  estate  for  purposes  of  revenue.    As  to  registered  holders  they 
and  their  property  are   declared  liable   at    the    option    of  Government  in 
order  that  Government  may  not  be  hampered  on  the  collection  of  revenue 
by  being  compelled  to  hold  a  complicate!  enquiry  as  to  real  ownership  on 
each  occasion  when    the   revanue  is    in    arrear.      The    right    which    the 
Government  has  to  proceed  against   the   registered  proprietor  does  in  no 
way  alter  tho  liability  of  the  real  owner  or  of  his  holding  for  the  arrear  of 
revenue.     Tne  contention  therefore  between    two   real   part   owners  that 
neither  of  them  was  the  defaulter  within  the   meaning  of  the  Act  cannot 
be  supported.     The  reason  is  that  the  revenae  is   a  debt    due  by  the  real 
owner  and  a  charge   on    the    holding,    and    that    the    registered  holder 
who  might  not  be  the  actual    proprietor  when  the   arrear  accrued  due 
is  declared  liable  as  an    additional    facility    towards    the  realization   of 
revenue  by  officers    of    Government.     Toe  legal    relation  then  between 
the  appellant  and  the  respon  font;  is    that    of  two  part  owners  of  land 
held  on  raiyatwari  tenure  under  a  single  pitta  subject  to  a  joint  burden. 
[458]  So  long  therefore  as  they  choose  to  hold  under  one  pabta,  they  do  so 
with  the  knowledge   that  either  of  them  or  his  portion  of  the  holding  is 
liable  at  the  instance  of   Government   for  the  arrear  due   on   the    entire 
holding  or  any  portion  of  io.     It  follows  that  when  either  is  thus  compel- 
led to  pay   the   whole  arrear   by    the    attachment;  of    his   portion    of  the 
holding,  the  payment  made   by  him  so  far  as  it  rel  ites  to   the  arrear  due 
by  the  other  part    owner  on  his    own  portion  of  the  holding  is   one  made 
under  compulsion  of  law  for  his   benefit  and  in   satisfaction   of  a  charge 
on  his  portion.     The  respondent  who  bought  his  3  and  odd  velis   subject 
to  the  statutory  charge  thereon  for  arrear  ot  revenue  and  to  the  incidents 
of  a  joint    holding    is  in  the    same  position    in  which   a  principal  debtor 
who  is  primarily   liable  for  a  debt  stands    in  regard  to  his    surety,  and  he 
is  therefore  clearly  liable  in  a  suit  for    contribution.     Again  his  quota    of 
arrear  was  a  charge  on  his    portion  of  the    holding,  and  the    appellant 
who  paid  it  under  compulsion    of  law   and    freed  it  from   the  statutory 
burden  must  be  taken,    in    the  absence   of    a    special  contract,    to  have 
intended  to  preserve  the  charge  for  his  benefit.     I  do  not  see  why  a  party 
who  liquidates  a  statutory    charge    under  compulsion  of  law   ought  to  be 
treated  differently  from  a  person  who    advances   money  to  satisfy  a  prior 
mortgage  intending  to  preserve  the  security   for  his    benefit.     The  only 
distinction  between  the  two  cases  seems  to  me  to  consist  in  this,  namely, 
the  one  the  intention  is  a  question  of  fact  to  be  determined  with  reference 
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to  the  circumstances  of  each  case  as  ruled  by  the  Privy  Council,  whilst 
in  the  other  it  is  a  matter  of  legal  inference.  In  Gokul  Doss  Gopal  Doss  v. 
Bambux  Seochand  (1)  the  Judicial  Committee  say  in  advertence  to  the  pay- 
ment of  a  prior  charge  or  mortgage,  "  The  doctrine  of  Toulmin  v.  Steere  (2) 
is  not  applicable  to  Indian  transactions.  The  obvious  question  to  ask 
in  the  interest  of  justice,  equity  and  good  conscience  is  what  was  the 
intention  of  the  party  paying  off  the  charge.  He  had  a  right  to  extinguish 
it  and  a  right  to  keep  it  alive.  What  was  his  intention  ?  If  there  is  no 
express  evidence  of  it,  what  intention  should  be  ascribed  to  him  ?  The 
ordinary  rule  is  that  a  man  having  a  right  to  act  in  either  of  two  ways 
shall  be  assumed  to  have  acted  according  to  his  interest."  As  to  Section 
35  on  which  much  stress  was  laid  by  the  appellant's  pleader,  it  is 
[459]  true  that  the  land  in  respondent's  possession  was  not  attached  or 
about  to  be  attached  and  that  the  appellant  had  no  interest  on  it.  But  it 
must  ba  remembered  that  that,  section  is  not  exhaustive  and  that  it  gives 
effect  to  two  rights  mentioned  above,  namely,  the  right  to  claim  contribu- 
tion and  the  right  to  treat  the  amount  to  be  contributed  as  a  charge 
subject,  however,  to  the  condition  that  the  charge  shall  not  prevail  against 
prior  incumbrances  in  cases  in  which  the  person  paying  the  arrear  does 
so  to  protect  his  own  interest  in  land  actually  under  attachment  or 
about  to  be  attached.  The  case  before  us  is  similar  in  principle  and  it  is 
governed  by  the  rule  of  equity  and  good  conscience,  if  hot  by  Section  35. 
The  part  owner  made  the  payment  not  only  to  protect  his  own  land  but 
also  because  he  was  legally  compellable  to  make  the  payment  by  reason  of 
the  joint  holding.  As  to  the  case  Kinu  Ram  Das.  v.  Mozaffer  Hosain 
Shaha  (3),  I  am  inclined  to  agree  with  minority  of  the  learned  Judges  who 
decided  it,  and  Act  II  of  1864  is  further  not  in  force  in  Bengal.  I  am  of 
opinion  that  the  decree  appealed  against  should  be  set  aside  and  that  of  the 
District  Munsif  restored  with  costs  throughout  so  far  as  it  relates  to 
defendant  No.  4,  respondent. 


11  M.  459  =  12  Ind.  Jur.  335. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


VOLKART  BROTHERS  (Defendants],  Appellants  v.  VETTIVELU 
NADAN  AND  ANOTHER  (Plaintiffs),  Respondents* 
[20th  December,  1887  and  27th  April,  1888.] 

Sale— Exchange— Trade  usage,  Proof  of— Contract  Act,  Sections,  49,  77,  92,  151. 

According  to  mercantile  usage  in  the  cotton  trade  in  Tuticorin,  where  a  dealer 
delivers  cotton  to  the  owner  of  a  cotton  press,  not  in  pursuance  of  any  special 
contract,  the  property  in  the  cotton  vests  in  the  owner  of  the  cotton  press  who 
is  bound  to  give  the  merchant  in  exchange  cotton  of  like  quantity  and  quality  : 

The  transaction  is  not  a  sale  but  an  agreement  for  exchange  : 

Where  therefore  cotton  thus  delivered  was  accidentally  destroyed  by  fire  : 

Held,  that  the  loss  fell  on  the  owner  of  the  press. 

[P.  25  B.  696  (698)  =  3  Bnrn.L.R.  384  ;   R.,  3  L.B.B.  41  ;  I   O.C.  75(77).] 

[460]  APPEAL  from  the  decree  of  K.  R.  Krishna  Menon,  Subordinate 
Judge  at  Tinnevelly,  in  suit  21  of  1884. 


(1)  11  I.A.  126  (133). 


*  Appeal  No.  100  of  1886. 
(2)  3  Mer.  210. 
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The  facts  necessary  for  the  purpose  of  this  report   appear  from    the  1888 

judgment  of  the  Court  (KERNAN  and  MuTTUSAMi  AYYAR,  JJ.).  APRIL  27V 
The   Acting  Advocate-General  (Mr.   Spring  Branson),  for  appellants. 

Subramanya  Ayyar,  for  respondents.  APPBL- 

[After  stating  the  pleadings  the  Judgment  proceeded  as    follows  :  —  ]  LATE 


JUDGMENT. 

The  contest  in  this  case  is  whether  the  defendants  are  liable  to  pay  **  "•  *89 
the  plaintiffs  the  value  of  352  candies  and  265  pounds  of  cotton  alleged  to  12  Ind>  ^U 
have  heen  delivered  in  excess  of  other  cotton  contracted  for  and  delivered.  33S- 

The  first  issue  was  whether  the  excess  quantify  of  cotton  called 
"  over-delivery  cotton  "  was  delivered  by  the  plaintiffs  to  the  defendants 
or  to  the  Press  Company.  We  agree  with  the  Subordinate  Judge,  for  the 
reasons  given*  by  him,  that  such  delivery  was  made  to  the  defendants  by 
the  plaintiffs. 

The  second  issue  raises  the  question  whether  the  over-delivery  cotton 
was  sold  to  the  defendants  by  the  plaintiffs  or  whether  the  property  in 
such  cotton  ceased  to  be  the  property  of  the  plaintiffs  before  the  fire. 

The  contract  cotton  delivery  was  finished  on  the  4th  of  July  1884, 
and  delivery  of  excess  cotton  made  after  that  on  different  days  up  to  and 
on  the  30t,h  July  1884. 

The  evidence  for  the  plaintiffs  uncontradicted  by  any  evidence  for 
the  defence  establishes  that  the  plaintiffs  had,  prior  to  1884,  supplied 
cotton  to  the  dafendants  on  contract,  and  had  also,  according  to  the 
custom  prevailing  in  Tuticorin  between  dealers  and  merchants,  delivered, 
in  excess  of  suoh  contract,  other  cotton;  and  that  the  over-delivery  of  cotton 
was  made  in  July  1884  according  to  the  manner  of  former  deliveries,  and 
that  the  defendants  through  their  agent,  before  accepting  delivery,  had 
such  cotton  examined  outside  the  walls  of  the  compound  where  their  office 
was,  and,  when  it  was  approved  of,  it  was  marked  with  a  stamp  on  the 
cover  of  the  bundles  and  moved  through  the  gates  inside  the  walls  of 
the  compound  and  taken  charge  of  by  the  defendants. 

The  plaintiffs  or  any  one  on  their  behalf  did  not  give  any  evidence 
of  any  special  agreement  between  the  parties  as  to  the  purpose  for  which, 
or  of  the  terms  on  which,  such  excess  cotton  [461]  was  delivered 
to  the  defendants.  The  defendants  allege  that  dealers  bring  such  over- 
deliveries  when  they  do  not  know  where  to  warehouse  their  cotton  not  on 
contract,  and  that  such  over-daliveries  are  allowed  as  a  matter  of  favour 
for  the  convenience  of  dealers,  the  cotton  remaining  entirely  at  their  risk. 
But  the  defendants  have  given  no  evidence  to  support  such  allegation. 

The  plaintiffs'  case  is  that  the  dealing  between  the  plaintiffs  and 
defendants  in  respect  of  such  over-delivered  cotton  was  subject  to  a  usage 
of  trade  existing  at  Tuticorin  in  respect  of  over-deliveries. 

If  such  usage  of  trade  at  Tubicorin  is  proved  distinctly  and  if  it  is  not 
inconsistent  with  any  special  contract  between  the  parties  in  respect  of 
such  over-dsliveries,  it,  according  to  the  English  Law,  binds  the  parties. 
See  Smith's  Leading  Cases,  SthElition,  549  —  551,  notes  to  Wigglesworth 
v.  Dallison.  In  Chitty  on  Contracts,  page  58,  8th  Edition,  it  is  stated 
that  Lord  Ellenborough  decided  that  "  if  there  be  an  invariable,  certain 
and  general  usage  or  custom  of  any  particular  trade  or  place,  the  Jaw  will 
imply  on  the  part  of  one  who  contracts  or  employs  another  to  contract 
for  him  upon  a  matter  to  which  such  custom  or  usage  has  reference  a 
promise  for  the  benefit  of  the  other  party  in  conformity  with  such  usage 
or  custom,  provided,  that  is,  there  be  no  express  stipulation  between  them 
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1888       which  is  inconsistent    with  such    usage.     To  be    binding,  however,  such 

APRIL  27.    usage  must  be  uniform  and  universal,  bub  when   such  invariable  usage  is 

proved,  it  is  to  be  considered   as  the  haais  of   the  contract  between    the 

APPEL-     parties  and  their  respective  rights  and    li«b  lities  are    held  to  be  precisely 

LATE       the  eame  as  if  without  any  usage  they  had   entered   into  a  special    agree- 

ClVIL.      ment  to  the  like  effect."     In  Ghose  v.  Manikchund  (1)  Sir  J.   Coleridge  in 

giving  judgment  says  :     "  It  remains  now  to  consider  the  other  ground  on 

11  M.  459-  which    plaintiff   relied — the  evidence   of  merrantile  usage.     To  support 

12  Ind.  Jar.  such  a  ground  there  needs  not  either  the  antiquity,  the  uniformity  or  the 
88§.         notoriety  of  custom    which  in   respect  of  all    these    becomes  a  local  law. 

The  usage  may  be  still  in  course  of  growth  ;  it  may  require  evidence  for 
its  Runnort  in  each  case,  but  in  the  result  it  is  enough  if  it  appear  to  be 
so  well-known  and  acquiesced  in,  that  it  may  be  reasonably  presumed  to 
have  been  an  ingredient  tacitly  imported  by  the  parties  into  their  contract." 
The  usage  must  be  [462]  shown  to  be  certain  and  reasonable  and  so 
universally  acquiesced  in  that  everyholy  in  the  particular  trade  knows  it 
or  might  know  it  if  he  took  the  pains  to  enquire. 

The  parties  plainly  meant  by  the  delivery  and  acceptance  of  the  over- 
delivery  cotton  that  there  was  some  unexpressed  agreement  between  them 
in  reference  to  parts  of  an  implied  contract  and  they  both  with  free  con- 
sent so  acted.  We  see  nothing  in  the  Contract  Act  to  prevent  the  usage 
of  trade  known  to  both  of  them  being  adopted  as  the  basis  of  their  agree- 
ment or  implied  contract. 

We  do  not  find  that  the  Contract  Act  refers  expressly  to  contracts 
being  qualified  by  the  annexation  of  incidents  by  u«age  of  any  particular 
trade  or  place.  Section  49  of  the  Evidence  Act.  allows  evidence  of  the 
opinion  of  third  parties  to  be  given  when  the  Court  has  to  form  an  opi- 
nion of  the  usages  of  any  body  of  men.  Section  92,  proviso  5,  admits  parol 
evidence  of  usage  or  custom  by  which  facts  not  expressly  mentioned  in 
any  contract  are  usually  annexed  ;  such  usage  is  of  course  usually  annex- 
ed to  trade  contracts.  It  seems  to  us  to  be  al-o  according  to  equity  and 
good  conscience  to  allow  such  usage  of  trade  known  to  bo&h  Darbies  to  be 
admitte-i  in  explaining  the  meaning  of  their  acts  when  no  special  agreement 
in  respect  of  the  subject  to  which  the  u«age  applies  was  proved. 

It  is  necessary  to  state,  before  referring  to  the  evidence  of  usage  of 
trade,  that  the  defendants  do  not  appear  to  have  personally  carried  on 
trade  in  Tuticorin,  but  that  they  carried  on  the  trade  of  merchants  by 
agents  appointed  for  that  place,  and  that  in  the  years  1883  and  1884  prior 
to  and  in  July  of  that  year  Mr.  Ebeling  was  the  agent  of  the  defendants 
and  manager  of  this  business  there,  and  such  business  was  carried  on  in 
certain  buildings  and  other  premises  belonging  to  a  company  called  the 
Volkart  United  Press  Company.  That  company  was  registered  as  a 
Limited  Company  in  Bombay,  but  was  entirely  separate  from  defendants' 
company.  That  company  had  a  press  in  their  building  for  pressing  cotton, 
and  the  defendants  used  for  several  years  to  get  cotton  in  their  possession, 
whether  purchased  by  them  or  held  as  over-delivered  cotton,  pressed 
there.  Mr.  Ebeling  was  agent  of  the  Press  Company.  The  evidence 
proves  that  there  are  several  merchants  at  Tuticorin  who  also  have  cotton 
presses  which  they  use  to  press  cotton.  On  the  30th  of  July  a  fire  took 
place  in  the  building  of  the  Press  Company  when  the  cotton  press  and  the 
plaintiffs'  [463]  over-delivered  cotton  or  a  very  large  part  thereof  was 
burned  and  plaintiffs  sue  to  recover  the  value  of  the  whole  over-delivery. 

(1)  7  M.I. A.  263  (282). 
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The  defendants  allege  that  twenty-two    bundles  were  uninjured  and  were        1888 
tendered  to  tne  plaintiffs.    The  evidence  for  the  plaintiffs  as  to  the  alleged     APRm37. 
usage  of  trade  is  as  follows  : — 

Mr.  J.  Milligan,  a  cotton  merchant  at   Tuticorin  for  13  or  14  years, 
says  :  "  When  loose  bundles    are   examined   at  the   gate,  those  that    are       LATE 
accepted  are  stamped  and  taken  inside  the  compound.     Such    accepted      OlVIL. 
bundles  are  afterwards   pressed  at  our   convenience.     Afcer  bjing   pressed 
they  are  marked  with  the  initials  of  the  names  of  the  persons  to  whom  they  l 
are  to  ba  shipp^  1.     B  it  no  marks  are  put  with  reference  to  the  names  of  12  ****•  *"*• 
the  dealers.     When  cotton  is  once  accepted  and  stamped  it  is  kept  at  our         ***• 
risk.     After  pressing,  all  the  bales  are  pub  in  one  heap.    Tne  different  deal- 
.ers"  names  cannot  then  he  known.  After  cotton  is  once  accepted  and  stamped 
we  deal  with  it  as  wa  like.  And  we  ship  it  without  the  slightest;  reference  to 
the  dealers.  This  I  sneak  with  reference  to  my  own  firm.  We  would  also  at 
any  time  advance  money  on  over-delivery  cotton.      After  cotton  is  once 
examined  and  stampjd  at  the  gate,  I  understood   it  is  under  our  control. 
I  have  alwavs  un  ierstood   that;  this  is  the  custom   prevailing  ail  over 
Tuticorin.     We  had  th-e^  or  four  fires  during  the   last  13    years  in  our 
Press  offiaa  alone,  an!  in  all  those  cases  we  paid  in  full  the  va'ue  of  the 
cotton  accepted  by  ui.     My   Press  office  is  not  distinct  from  our  firm. 
I    know    also    V  >lkart    United  Pressing  Company    (Limited).     This    ia 
distinct  from  the  Volkarb  Brothers.     Mr.    Ebeling  was  the  agent  of  both 
the  compini^s.     Now  another  gentleman  is  come,  I  believe,  in  the  same 
capacity.     Bat  I   have  no  knowledge  of  it.     In  the  case  of  over-delivery 
cotton  the  dealers  take  their  own  timo  to  settle  the  price.     Sometimes  we 
ask  them  to  settle  the  price  within  a   month  or   two.     Even  then  they 
take  their  own  time  an  I  we  can't  compel  them.     Bat   we  don't  keep  that 
cotton  until  the  s^tling  of  the   price.     We  ship  it  at  our   convenience. 
Cotton  once  accepted  and  stamped  would  not  be  bought    by  other  firms 
in  unpressed  state.     In  case  of  over-delivery  cotton  after  it    is  pressed 
it  is  within  the  rght  of  the  dealer  to  sell  it   to  other  firms  after  paying 
the  pressing  charges.     He  can  carry   them  off  and  do  with  it  as  he  likes, 
Mr.  Ebeling  was,  I  rhink,  in  Tuticorin    for  5  years   as   the  agent  of  both 
the  firms  mentioned  above. 

Gross-examined. — We  have  three  kinds  of  transactions  in  [461] 
respect  of  cotton — (l)  For  ready-money  purchase  or  on  contract; 
(2)  taking  cotton  on  consignment ;  (3)  receiving  over-delivery  cotton.  The 
price  of  the  over-delivery  cotton  is  settled  with  reference  to  the  market 
price  at  the  time  of  settling  and  not  according  to  the  contract  price.  The 
time  of  settlement  depends  upon  the  will  of  the  dealer.  The  European 
merchants  will  offer  a  certain  price.  When  both  don't  agree  there  will  be 
no  settlement.  Cotton  contracts  are  always  reduced  to  writing,  and  the 
•contracts  are  regularly  numbered  and  filed.  Sometimes  the  contracts  are 
made  verbally  and  sometime  afterwards  they  are  reduced  to  writing. 
Whether  I  am  to  mak^  advance  upon  over-delivery  cotton  or  not  depends 
upon  my  own  will.  Dealers  never  got  back  from  us  the  cotton  that  is 
once  sold  to  us.  But  in  case  of  over-delivery  cotton  they  may  take  it 
back.  Wnether  I  purchase  the  over-delivery  cotton  or  not  is  a  matter 
entirely  left  to  my  own  option. 

Re-examined. — In  the  case  of  written  contracts  the  price  of  cotton  is 
always  fixed.  But  in  the  case  of  over-delivery  cotton  it  is  not  settled! 
Sealing  and  stamping  simply  denotes  that  we  have  approved  of  the  quality 
of  the  cotton  delivered.  The  cotton  delivered  may  be  in  fulfilment  of  th* 
•contract  or  over- delivery  cotton. 
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1888  [After  setting  out  the  evidence  given  by  other  witnesses,  the  judgment 

APRIL  27.   proceeded  as  follows  : — ] 

The  plaintiffs  gave  no  further  evidence  either  as  to  the  usage  of  trade 

APPHL-     at  Tuticorin  or  the  usage  of  the  defendants  on  the  subject  of  over-delivery. 

LATE       The  only  witness  who  gave  express  evidence  as  to  the  usage  of  trade  at 

CIVIL-      Tutioorin,  in  respect  of  the  liability  of  a  merchant  who  accepts  possession 

of  over-deliveries,  wan   the  first    witness  J.  Milligan,  who,    speaking  of 

11  M.  489=  over- deliveries  accepted  and  stamped  and  brought  inside  the  compound, 

48  Ind.  Jar,  says,  "  when  cotton  is  once  accepted  and  stamped  it  is  kept  at  our  risk." 

885.         Again  he  says,  "  after  cotton  is  once  examined   and  stamped  at  the  gate, 

I  understand  it  is  under  our  control.     I  have  always  understood  this  is  the 

custom 'prevailing  all  over  Tuticorin.     We  had  3   or  4  fires  during  the  last 

13  years  in  our  Press  office  alone,  and  in  all  these   cases  we  paid  in  full 

the  value  of  the  cotton  accepted  by  us." 

The  fourth  witness,  a  broker,  states  that  there  was  a  fire  at  Milligan's, 
that  loss  was  sustained  and  Milligan  paid  the  loss,  and  that  it  is  the 
custom  of  the  village.  He  says  he  speaks  the  custom  [465]  of  the  village 
as  spoken  amongst  merchants  of  the  village,  that  be  does  not  know  of  any 
one  who  sustained  loss  and  did  not  pay  the  damages. 

Toe  evidence  of  this  witness  is  inaccurately  given,  the  language  is  not 
clear,  and  cannot  safely  be  much  relied  on.  The  second  witness, 
speaking  of  cotton  brought  to  his  godown  and  accepted,  says,  "  All  cotton 
that  is  accepted  and  stamped  is  under  our  control.  If  it  is  in  fulfilment 
of  contract  it  is  at  our  risk,  and  if  it  is  over-delivery  then  also  we  are 
responsible." 

The  third  witness.agent  of  Gaddum  Bythell,  says,  "  we  take  deliveries 
of  over-delivery  cotton  if  we  are  satisfied  with  it  and  stamp  it.  The 
cotton  then  remains  at  our  risk.  We  make  no  charge  for  insuring  it." 

Neither  of  these  two  witnesses  expressly  purports  to  speak  of  the 
usage  of  trade  except  his  own  usage.  But  they  are  in  the  trade  at  Tuti- 
corin and  usage  of  trade  may  be  proved  by  multiplying  instances  of  usage  of 
different  merchants  if  it  appears  to  be  the  same  as  that  of  other  merchants. 
It  does  not  appear  how  many  merchants  deal  in  the  trade  in  Tuticorin. 
It  appears  that  the  defendants  insured  the  goods  in  the  builiings  at 
Es.  50,000,  and  moreover  the  fifth  witness,  one  of  defendants'  witnesses, 
says  that  Mr.  Ebeling,  the  defendants'  agent,  had  at  the  time  of  the  fire  in 
July  over- delivered  cotton  in  the  defendants'  possession  and  was  paid 
therefor  out  of  the  50,000  received  for  the  mortgage  money  by  the  defend- 
ants ;  the  same  witness  says  that  SubbaPillai  had  likewise  over-delivery 
cotton  in  the  defendants'  premises  at  the  date  of  the  fire  and  which  was 
burnt,  and  that  a  sum  was  paid  on  account  of  defendants  to  him  after  the 
loss  of  the  cotton  and  deducting  an  advance. 

The  sixth  witness,  who  has  been  employed  by  the  defendants  for  20 
years  and  is  still  employed  by  them,  says  that  in  his  experience  during  20 
years  cotton  caught  fire  on  three  occasions  and  money  was  paid  therefor 
— that  the  manager  received  the  amount  from  the  Insurance  Company 
and  paid  it  to  the  owner  of  the  cotton.  He  says  that  cotton  of  Eneling 
and  Subba  Pillai  was  burnt  and  was  paid  for  on  account  of  defendants, 
but  he  does  not  know  whether  such  cotton  was  included  in  the  insurance. 
The  evidence  of  these  two  witnesses,  though  not  very  precise  or 
quite  accurate,  shows  with  reasonable  certainty  that  when  losses  took 
place  by  reason  of  fire  in  the  defendants'  premises,  the  [466]  owners  of 
over-delivered  cotton  were  paid  on  account  of  the  defendants  for  the 
loss.  If  the  payment  to  owners  of  over- deliveries  so  made  were  made 
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under  any  special  circumstance,  the  defendants   should  have  proved  the       1888 
circumstance.  APRIL  27. 

The  defendants  have  given  no  evidence  whatever  to  disprove  the  usage, 
of  trade  or  to  explain  the  evidence  of  payment  in  their  account  of  over-     APPBL- 
delivery  cotton  to  the  owners    on  loss   arising  by  fire  in  their   premises.,      LATH 
We  think  that  the  evidence  may  properly  be  taken  as  certain  and  reason- ;     CIVIL. 
able  and  as  acquiesced  in  by  the  defendants,  that  the  merchant  is,  in  the. 
case  of  over-delivery,  liable  to  pay  the  owner  for   loss  caused  by  fire  while  **  *•  *S9=» 
the  cotton  was  in  his  possession.  *2  ^nd-  *m 

The   plaintiffs    contend  that    the  defendants  are  liable  as  bailees*         33S- 
even  though  no  such  usage  of  trade  at  Tuticorin    was  proved.     Assuming^ 
the  defendants  were  bailees,  there  is  no  evidence  to  prove  that  defendants 
did  not  take  as  much  care  of  the  over-delivered  cotton  of  the  plaintiffs  asi 
a  man  of  ordinary  prudence    would,  under   similar  circumstances,  take  of 
bis  own  goods  of  the  same  bulk,  quantity  and  value  as  the  goods  bailed—- 
Section  151,  Contract  Act.     The  cotton  goods  of  the  plaintiffs,  their  own 
property  by  purchase,  were  in  the  same  place  where  the  defendants'  goods 
were  when  the  fire  took  place,  and  that  place  was  the  ordinary  and  usual; 
place  for  such  goods    both  of  the  plaintiffs  and  of  the  defendants  to  be  in 
at  the  time  the  fire   broke  out.     The  evidence  on    both  sides  leads  me  to 
conclude  that  the  fire  was  the  result  of  the  accident  by  reason  of  some 
stones  in  the   cotton    being  crushed   by  the  wheels  of  the   press  machine-, 
which   produced  sparks  which  set  the  cotton   on   fire.     The   defend ants 
appear  to  have    insured   their  own   goods  in    the  premises   against  fire  ; 
and   assuming  they  did    not  in  like   manner  insure  the  plaintiffs'  goods, 
we  do  not  see  that  their  omission  to    do  so  proves  that  the  defendants  did 
not  take  such  care  of  plaintiffs'  goods  as  is   contemplated  by  Section  151 
•of  the  Contract  Act.     The  insurance  of  plaintiffs'  goods  could  not  protect 
them  against  fire   though  the  result  might  be  to  relieve  the  plaintiffs  from 
loss  by  fire. 

We  therefore  think  the  defendants  were  not,  under  the  circum- 
stances, liable  in  their  character  of  bailees  to  make  good  the  loss  to  the 
defendants. 

There  has  been  no  finding  by  the  Subordinate  Judge  on  the  fifth  issue, 
viz.,  whether  the  fire  was  caused  by  the  negligence  of  [467]  the  defend- 
ants, and  if  either  party  so  desire  it  the  case  must  be  remitted  for  a  find- 
ing on  that  issue. 

The  scond  issue  is  whether  there  was  a  sale  of  the  over-delivered - 
<jotton  to  the  defendants,  and  whether  this  ceased  to  be  the  property  of 
the  plaintiffs  before  the  fire. 

The  Contract  Act  in  Section  77  defines  sale  as  an  exchange  of  property 
for  a  price.  It  involves  the  transfer  of  the  ownership  of  the  thing  .sold 
from  the  buyer  to  seller. 

The  word  "  price  "  though  ordinarily  meaning  money,  also  means 
recompense  which  may  not  be  in  money.  Section  78  of  the  Contract 
Act  provides  that  sa'e  is  effected  by  offer  and  acceptance  of  price  for 
ascertained  goods  or  ascertained  goods  for  a  prioe.  The  illustration  to 
Section  78  shows  that  price  means  rupees  or  money. 

The  Transfer  of  Property  Act  in  Section  4Jeuaots  that  the  section  in  that 
Act  relating  to  contract  shall  be  taken  as  part  of  the  Contract  Act,  Sec- 
tion 54  of  the  Transfer  Act  enacts  that  "  sale  is  a  transfer  of  ownership 
in  exchange  for  a  price  paid  or  promised  or  part  paid  and  part  promised. 
It  appears,  therefore,  that,  unless  the  dealing  between  the  plaintiffs  and 
the  defendants  as  proved  by  the  usage  of  trade  and  acts  of  the  parties* 
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1886       amounted  to  a  transfer  of  the  cotton  for  a  price  in  money  paid  or  to  be 
APRIL  37.    rjaid,  there  was  no  sale  within  the   Contract  Act.     See  the  English   law 

to  the  same  effect.     Addison  on  Contracts,  8th  Edition,  p.  865. 
APPEL-  The  evidence  is  that  after  the  over-delivery  cotton  is  accepted  and 

LATE       marked,  it  is  under  the  control  of  the  merchant  and  is   taken  from   the 
OlVlL       bundles  and  cleaned  and  then  pressed,  and  that,  the  over-delivery  cotton  of 

ai  y  dealer  is  not  in  the  cleaning  and  pressing  kept  separate  from  the  other 

11  M.  459  ^  cotton  in  the  merchant's  possession  to  he  cleaned  and  pressed,  and  that 
ISInd  Jar.  nil  such  cotton  becomes  mixed  and  is  divided  into  two  classes  ;  and  that, 
MB.  after  cleaning  and  pressing,  the  cotton  of  the  different  dealers  cannot  be 
known,  and  it  would  not  be  possible  to  return  to  the  dealers  their  own 
cotton,  but  cotton  of  the  same  sort  as  that  supplied  would  be  returned  to 
him — that  there  are  2  classes  "  good  fair  "  and  "  fully  good  fair  " — that  the 
dealers  are  at  liberty  to  sell  the  goods  so  pressed  to  others,  and  the  mer- 
chant who  has  had  them  pressed  would  deliver  such  pressed  goods  to  the 
order  of  the  dealer  on  payment  of  pressing  charges  ;  that  if  the  merchant 
who  pressed  the  goods  wishes  to  buy  them  from  the  dealer,  be  has  to 
[468]  settle  the  price  with  the  latter,  and  that  the  price  is  the  market 
price  at  the  day  of  settlement  of  such  price. 

From  this  evidence  it  is  clear  that  the  dealing  is  not  one  in  which  a 
price  is  to  be  paid  in  money  by  the  merchant  for  the  over-Helivered  cotton. 
But  according  to  the  course  of  dealing,  the  dealer  is  entitled  to  get  from 
the  merchant  cotton  cleaned  and  pressed  of  the  same  quantity  and 
quality  as  the  over-delivered  cotton,  and  the  dealer  may  sell  such  pressed 
cotton  to  third  parties  to  whom  the  merchant  is  bound  to  deliver  according 
to  the  dealer's  order.  But  if  the  merchant  offers  the  dealer  to  purchase  the 
pressed  coi  ton,  and  if  the  dealer  agrees  to  sell, the  market  price  of  the  day 
of  that  sale  is  the  price.  We  think  therefore  there  was  no  sale  to  the 
defendants  under  the  Contract  Act  of  the  over-delivered  cotton. 

The  effect  of  the  dealing  was  that  the  property  in  the  over-delivered 
cotton  necessarily  passed  from  the  plaintiffs  to  the  defendants,  as  plaintiffs 
were  cot  en'itled  to  get  back  the  same  cotton  delivered  by  them,  but  were 
only  entii led  to  get  cotton  cleaned  and  pressed  of  the  same  quality  and 
weight  in  exchange  for  their  own  cotton.  The  cleaned  and  pressed  cotton 
might  or  mi^ht  not  be  in  whole  or  in  part,  or  no  part  of  it  might  be  that 
which  the  plaintiffs  had  delivered  to  the  defendants. 

The  dealing  therefore  amountad  to  an  agreement  for  an  exchange. 
Exchange  is  defined  by  the  Transfer  of  Property  Act  thus  : — Section  118  ,' 
when  two  persons  mutually  transfer  the  ownership  of  one  thing  for  the 
ownership  of  another,  neither  thing  or  both  things,  being  money  only,  the 
transac  tion  is  called  an  "  exchange." 

Here  there  was  no  exchange  of  this  pressed  cotton  when  the  over- 
delivery  was  made,  but  the  plaintiff s  and  defendants  had  prior  dealings  of 
the  like  kir  d,  and  we  see  no  reason  why,  when  the  exchange  was  made 
by  the  plaintiffs  of  their  goods,  the  agreement  for  the  exchange  by  the 
defer dants  at  a  future  day  should  not  be  valid. 

The  sixth  witness  for  the  plaintiffs  ircved  delivery  en  previous- 
cocasicns  by  the  defendants  of  goods  cleaned  and  jrebs-ed  by  them  in  place 
of  over-delivery  of  plaintiffs'  cotton  on  the  order  of  the  plaintiffs  who 
bought  such  claims  and  pressed  goods  from  the  plaintiffs. 

Thepioperty  in  the  over-delivery  of  cotton  delivered  by  the  plaintiffs 
to  the  defendants  therefore  passed  on  the  delivery  by  [469]  plaintiffs 
to  the  defendants,  and  the  dafendants  must  therefore  bear  the  loss  arising; 
from  the  fire.  The  circumstances  of  the  case  in  The  South  Australian 
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Insurance  Co.  v.  Bandell  (1)  were  somewhat  different  from   those  in  this       1888 
case,  and  the  delivery  of  the  property  to  the  miller  was  made  in  order  that    APRIL  27; 
he  might  sell  the  same  as  his  own.     The  property  therefore  passed  and  the         ~ 
former  was  to  receive  either  other  grain  or  the  price  of   the   grain.     The     APPBL- 
action  was  one  on  a  policy  of  assurance  effected  by  the  miller   who  con-       LATE 
tended  that  the  property  passed  to   him  and  was  rigJatly  described  as      CIVIL, 
property  in  which  he  was  interested  and  not  trust  property.     No  doubt  it 
was    stated  in    the  judgmjnt;  that  there  was  a  sale  of  the  grain   to  the  * 
miller.  But  it  is  questionable  whether  under  the  Indian  Contract  Act  such  *2  Ind.  JOP. 
circumstances  would  be  hell  to  amount  to  a  sale.  ^8> 

As  to  the  amount  claimed,  we  think  the  Judge  is  right  in  giving  a 
decree  for  the  sum  admitted  by  the  defendants,  as  the  plaintiffs  have  not 
proved  satisfactorily  that  they  are  en  itled  to  any  greater  sum. 

We  also  agree  in  the  Junge's  findings  on  the  3rd  and  4th  issues. 

Unless  either  party  desires  a  finding  on  the  5th  issue,  the  appeal  must 
be  dismissed  with  costs.  Neither  party  desires  a  finding  on  the  5th  issue. 
We  dismiss  the  appeal  wicn  costs. 


11  H.  469. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


THIRUMALAI  (Plaintiff),  Appellant  v.  SUNDARA  (Defendant  No.il), 
Respondent*      [16th  and  18th  April,  1888.] 


Civil  Procedure  Co^e,  Section   258  —  Mortgaje  in  satisfaction  of  decree  —  Adjustment  not 
certified  —  Mortgage  ini-alid. 

In  a  suit  brought  by  a  Hindu  to  recover  certain  land,  defendant  pleaded  that  ha 
held  the  same  under  a  mortgage  granted  to  him  by  plaintiff's  mother  and  guar- 
[470]  iUn  in  s-uisfastiou  of  a  decree  obtained  agaiust  plaintiff's  deceised  fither. 
Plaintiff  contended  oh*6,  as  the  mortgage  was  ia  adjustment  of  a  decree  and  the 
adjustment  bad  not  been  certified  to  the  Court,  the  mortgage  could  noli  be 
recognized  by  virtue  of  Section  '25S  of  the  Code  of  Civil  Procedure  : 

Held  that,  as  there  had  been  no  certified  adjustment  of  the  decree,  the  mort- 
gage could  not  prevail  against  plaintiff's  claim—  H'iji  Abdul  Rahiman  v.  Khoja 
Khaki  Aruth  (I.L.R.  11  Bom.  6)  followed  and  Mallamma  v.  Venkapya  (I.L.R.  8 
Mad.  277)  distinguished. 

[R.,  12  M.  61  (63).] 

APPEAL  from  the  decree  of  J.  A.  D  ivies,  District  Judge  of  Tanjore, 
modifying  the  decree  of  S.  Doranami  Ayyangar,  District  Munsif  of 
Valangiman,  in  original  suit  No.  139  of  1886. 

The  facts  necessary  for  the  puruose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  O.J.,  and  SHEPHARD,  J.) 

Mahadeva  Ayyar,  for  appellant. 

Rama  Ran,  for  respondent. 

*  Second  Appeal  No.  764  of  1887. 
NOTE.  —  Section  258,  last  clause,  as  amended  ia  :  — 

Unless  such  payment  or  adjustment  has  been  certified  as  aforesaid,  it  shall  not 
be  recognized  as  a  payment  or  adjustment  of  the  decree  by  any  Court  executing  the 
•decree- 

(1)  L.R.  3  P.O.  101. 
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The  plaintiff  brought  this  suit  to  recover  his  ancestral  property  from 
the  defendant  No.  1,  who  claimed  to  hold  it  on  the  strength  of  a  mortgage 
executed  by  the  plaintiff's  mother  and  guardian.  This  mortgage  is  found 
to  have  been  executed  by  the  plaintiff's  mother  (defendant  No.  5)  for 
the  purpose  of  satisfying  a  decree  obtained  by  defendant  No.  1  against 
her  on  a  bond  executed  by  the  plaintiff's  father,  and  exception  is  taken 
M.  469.  by  the  plaintiff  to  the  mortgage  on  the  ground  that  it  was  given  in 
adjustment  of  a  decree,  which  adjustment  was  not  certified  to  the  Court, 
and,  therefore,  in  accordance  with  the  provisions  of  Section  258  of  the  Civil 
Procedure  Code,  ought  not  to  be  recognized  by  any  Court.  Section  258 
declares  that  if  any  money  payable  under  a  decree  is  paid  out  of  Court,  or  the 
decree  is  otherwise  adjusted  to  the  satisfaction  of  the  decree-holder,  the 
decree-holder  shall  certify  such  payment  or  adjustment  to  the  Court 
which  should  execute  the  decree ;  and,  in  the  last  clause,  the  section  pro- 
vides that  no  such  payment  or  adjustment  sliall  be  recognized  by  any 
Court  unless  id  has  been  certified  as  aforesaid.  The  question  is  whether 
the  default  on  the  part  of  the  decree-holder  in  discharging  the  duty  cast 
upon  him  by  this  section  does  not  compel  the  Court  to  refuse  recognition 
to  the  adjustment  and  thus  render  invalid  against  the  plaintiff  the  mort- 
gage which  the  defendant  has  set  up.  There  can  be  no  doubt  that,  except 
on  the  footing  that  the  mortgage  was  executed  in  satisfaction  of  the 
decree,  it  would  not  be  enforceable  against  the  plaintiff.  In  order  to 
relieve  the  minor's  property  from  the  obligation  which  the  decree  cast 
upon  it,  it  was  [471]  competent  to  his  guardian  to  execute  a  mortgage  ; 
but  if  that  object  failed  and  the  decree  remained  unsatisfied  and,  therefore, 
enforceable  against  the  minor's  property,  it  seems  clear  that  the  mortgage 
could  not  be  binding  on  him. 

In  a  case  very  similar  to  the  present,  except  for  the  circumstance 
that  the  decree-holder  was  the  plaintiff  endeavouring  to  enforce  the 
mortgage  which  bad  been  executed  in  adjustment  of  the  decree,  the  Bombay 
High  Court  held  that,  inasmuch  as  the  adjustment  had  not  been  certified 
to  the  Court  under  Section  258,  the  suit  would  not  lie.  This  decision,  which 
is  that  of  a  Fall  Bench,  was  put  on  the  ground  that  the  uncertified 
adjustment  could  not  be  recognized  by  any  Court  and  that,  therefore, 
there  was  no  valid  consideration  for  the  mortgage  (Haji  Abdul  Rahiman 
v.  Khoja  Khaki  Aruth)  (1).  It  was  contended  before  us  that  Section  258 
appears  in  a  group  of  sections  relating  to  the  execution  of  decrees  and 
that  the  "  Court "  intended  in  the  last  clause  was  the  Court  executing  the 
decree,  and  that  at  any  rate  the  section  did  not  apply  when  a  separate 
suit  was  brought  on  a  cause  of  action  founded  on  the  adjustment;.  For 
this  position  the  Full  Bench  decision  in  Mallamma  v.  Venkappa  (2) 
was  cited,  which  decision, it  was  argued,  was  in  conflict  with  the  above-cited 
Bombay  decision.  It  must  be  allowed  that  Farran,  J.,  when  concurring 
in  the  latter  decision,  did  think  it  necessary  to  disapprove  of  the  decision  of 
this  Court.  But  the  other  two  learned  Judges  who  formed  the  Full  Bench, 
so  far  from  concurring  with  him  on  this  point,  suggested  that  the  cases 
might  be  distinguished.  On  examining,  it  seems  to  us  that  a  clear  distinc- 
tion may  be  drawn  between  it  and  the  present  case.  In  that  case  the 
defendant,  who  was  the  decree- holder,  had,  under  an  arrangement  made 
with  the  plaintiff  in  adjustment  of  the  decree  against  the  latter,  been 
placed  in  possession  of  certain  land  belonging  to  the  plaintiff,  and  in  her 


(l)  11  B.  6. 


(2)  8  M.  277. 
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suit  the  plaintiff  alleged    that  the  defendant,  while  so  enjoying  the  lands,        1888 
bad  nevertheless  executed  the  decree,  and  she  sought  to  recover  the  loss    APRIL  18. 
sustained  by  her  by  reason  of  such  enjoyment  of  the  lands  by  the  defendant.         ~~ 
It  was  as  though  the  plaintiff  had  made  a   money-payment  in  satisfaction     APPEL- 
of  the  decree  and   bad,  on  the  decree   being  executed    notwithstanding,       LATE 
sought  to   recover   the   money    on  the    ground    that    the  consideration      CIVIL. 

had  wholly  failed.      And  so  in  the  judgment  of  the  [472]   Full  Bench 

it  was  said  :  "  The  question  which  we  have  to  consider  is  whether,  when 
a  payment  has  been  made,  or  a  new  contract  entered  into  for  the 
purpose  of  satisfying  a  decree,  and  the  object  has  failed  by  reason 
that  the  provisions  of  the  law  which  are  essential  to  its  recognition  as  a 
payment  or  satisfaction  of  the  decree  have  not  been  complied  with,  the 
person  injured  is  deprived  of  a  remedy  by  suit."  This  question  was  ans- 
wered in  the  negative,  it  being  held  that  full  effect  could  be  given  to  those 
provisions  without  construing  them  to  debar  the  institution  of  a  suit  for 
the  recovery  of  money  paid  or  damages  for  breach  of  the  contract  to  certify. 
The  precise  point  decided  was  that  the  former  suit  would  lie,  viz.,  the  suit 
to  recover  the  money  received  by  the  defendant,  the  consideration  for  which 
had  wholly  failed.  This  decision  is  in  no  way  inconsistent  with  the  decision 
of  the  Bombay  High  Court  and  does  not  involve  any  recognition  of  the 
uncertified  adjustment  as  an  adjustment  of  the  decree.  On  the  contrary 
it  is  because  there  was  no  adjustment  that  the  plaintiff  was  held  entitled 
to  recover  the  money,  and,  similarly  in  the  present  case,  it  is  because  there 
has  been  an  entire  failure  of  consideration  that  we  think,  agreeing  with 
the  decision  of  the  Bombay  Full  Bench,  that  the  mortgage,  which  in  the 
absence  of  such  adjustment  cannot  be  enforceable,  should  not  prevail 
against  the  plaintiff. 

We  must,  therefore,  reverse  the  decree  of  the  District  Judge  and  res- 
.tore  that  of  the  District  Munsif.  The  defendant  must  pay  the  costs  of 
this  appeal  and  of  the  appeal  to  the  District  Court. 


11  M.  472  (F.B.)  =  1  Weir  633. 
APPELLATE  CEIMINAL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 
Key  nan,  Mr.  Justice  Muttnsami  Ayyar,  and  Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  SAMBOJI  AND  OTHERS.* 
[23rd  March  and  26th  April,  3888.] 

Abkari  Act  {Madras),  Sections  9,  11,  55. 

Under  the  Madras  Abkari  Act,  1886,  a  permit  is  not  necessary  where  toddy  is 
carried  from  the  licensee's  trees  to  bis  shop  within  the  limits  of  his  farm,  or 
[473]  where,  the  licensee  having  a  general  permit,  the  persons  carry  ing  the  toddy 
are  in  his  employment. 

CASE  referred  under  Section  438  of  the  Code  of  Criminal  Procedure  by 
H.  G.  Turner,  District  Magistrate  of  Vizagapatam. 

The  case  was  stated  as  follows: — 

"In  this  case  the  Taluk  Magistrate  acquitted  illegally,  I  should  say, 
14  persons  charged  by  the  Salt  and  Abkari  Department  with  having 
transported  toddy  without  permits  under  Section  55  of  the  Madras  Abkari 
Act  I  of  1886." 


M  IV- 42 


*  Criminal  Revision  Case  No.  418  of  1837. 
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The  facts  of  the  case  are  shortly  these  : 

"  A  salt  petty  officer  saw  the  accused  conveying  toddy  which  was  94 
seers  in  all  and  asked  them  to  show  their  permits.  Four  of  them  produced 
permits,  but  they  turned  out  to  be  time-expired  ;  the  rest  bad  no  permits 
at  all.  They  were  then  charged  as  stated  above  and  placed  before  the  Taluk 
Magistrate  of  Srungavar-ipukota,  before  whom  they  admibte  1  they  had  no 
permits,  but  pleidad  that  they  were  the  private  shareholders  of  a  licensed 
shop,  and  they  were  taking  the  toddy  for  sale  to  that  shop.  The  Taluk 
Magistrate  acquitted  them  on  the  grounds  (I)  that  they  had  no  intention  to 
defraud  the  renter  or  the  Government  of  revenue,  and  (2)  that  their  omission 
to  possess  permits  '  though  seemingly  an  offence  under  the  strict  let'er  of  the 
law  is  yet  not  such  under  the  spirit  of  it.'  The  Sub- Magistrate's  grounds 
of  acquittal  are  erroneous.  Section  55  of  Act  I  of  1886  under  which  the 
accused  are  cuarg^d  does  nob  contemplate  a  fraudulent  or  dishonest  inten- 
tion, and  the  High  Court  have  lately  held  that  under  Section  11  a 
permit  is  required  for  the  transport  of  toddy  from  a  date  garden  to  a 
licensed  shop  though  it  be  by  the  shopkeeper  himself,  and  that  time- 
expire  1  permits  are  no  permits  at  all. — Vide  High  Court's  order,  dated 
25th  April  1887,  in  Criminal  Appeal  443  of  1886.  I  would  therefore 
recommend  that  the  acquittal  may  be  set  aside  and  such  order  passed  in 
the  case  as  the  High  Court  may  please." 

On  the  14th  December  1887,  (COLLINS,  C.J.,  and  MDTTUSAMI 
AYYAB,  J.)  referred  the  case  to  a  Full  Bench. 

The  Public  Prosecutor  (Mr.  Powell),  for  the  Crown. 

The  Full  Bench  (COLLINS,  C.J.,  KERNAN,  MUTTUSAMI  AYYAR  and 
PARKER,  JJ.,)  delivered  the  following 

JUDGMENT. 

15  is  clear  from  Section  11  of  Act  I  of  1886  that  the  holder  of  a 
license  should  take  a  general  permit  in  adiition  to  the  [474]  license. 
It  is  also  provided  by  that  section  that  permits  shall  protect  servants  and 
other  persons  employed  by  those  to  whom  they  are  granted.  The  accused, 
however,  did  not  rely  for  their  protection  on  any  general  permit  held  by 
the  licensee  to  whose  shop  they  said  th-)y  were  conveying  the  toddy  from 
a  certain  date  garden,  and  four  of  thjm  producad  time-expired  permits, 
which  were  held  to  be  no  permits  at  all  in  Criminal  Appeal  No.  443  of 
1886.  But  it  was  held  in  The  Queen  v.  Pottachi  (1)  with  reference  to  the 
old  Act  that  the  servants  of  a  sub-renter  might  carry  toddy  from  his  trees 
to  his  shop  within  the  limits  of  his  farm  though  their  inability  to  produce 
a  pass  from  him  at  once  might  render  them  liable  to  be  arrested  and 
detained  until  it  appears  that  they  are  protected  Reading  Section  9  of 
Act  I  of  1886,  which  prohibits  the  transport  of  toddy  from  one  local  area 
into  another,  together  with  Section  55  which  prescribes  a  penalty  for 
unauthorised  transport  of  liquor,  it  appears  that  a  separate  permit  is 
necessary  only  when  the  to  lay  is  carried  from  the  area  included  in  the 
licensee's  farm  to  another  local  area.  If  it  appears,  therefore,  that  the 
accuse  1  were  conveying  toddy  from  the  licensee's  trees  to  his  shop  within 
the  limits  of  his  farm,  or  that  he  had  a  general  permit,  and  that  they 
were  acting  as  his  servants  or  persons  employed  by  him,  they  are  not 
liable  to  he  convicted.  As  it  is  not  shown  that  the  accused  were  trans- 
porting toddy  from  the  area  included  in  the  license  into  a  different  area- 
and  that  the  licensee  had  not  a  general  permit,  we  decline  to  interfere. 

(1)  7  M.  161. 
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11  M.  475  1888 

[475]  APPELLATE  CIVIL.  AFBIL  2(K 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  APPEL- 

Mr.  Justice  Shephard.  LATE 

CIVIL. 

ABRAHAM  AND  OTHERS  (Plaintiffs)  v.  HOLMES  (Defendant).  * 
[20th  April,  1888.] 

Army  Act,  1881.  Section  144— Sub- Conductor,   Ordnance   Department,  is    a  soldier — 
Civil  Procedure  Code,  Section  468. 

A  Sub-Conductor  of  Ordnance  on  the  Madras  Establishment  of  Her  Majesty's 
Indian  Military  Forces,  holding  a  warrant  from  the  Government  of  Madras,  is  a 
solider  within  the  meaning  of  Section  144  of  the  Army  Act,  1881. 

In  a  suit  to  recover  Rs.  183-7-0  a  summons  having  been  sent  by  the  Court  to 
the  Commissary  of  Ordnance  to  be  served  on  the  defendant,  his  subordinate,  (he 
Commissary  of  Ordnance  returned  the  summons  ucserved  and  referred  to  Section 
144  of  the  Army  Act,  1881,  as  his  reason  for  such  action  : 

Held,  that  the  Commissary  of  Ordnance  was  bound  to  serve  the  summons 
under  Section  468  of  the  Code  of  Civil  Procedure,  although  the  defendant  might 
be  entitled  to  the  privilege  given  by  Section  144  of  the  Army  Act,  1881. 

CASE  referred  under  Section  617  of  the  Code  of  Civil  Procedure  by 
A.  J.  Mangalam  Pillai,  Subordinate  Judge  at  Tadpatri,  in  a  Small  Cause 
suit. 

The  facts  were  stated  as  follows  : — 

"  This  is  a  suit  by  Messrs.  Abraham  and  Company  of  Bellary  against 
Sub-Conductor  S.  Holmes  for  recovery  of  E?.  183-7-0  due  by  him  on 
account  of  goods  purchased  from  plaintiffs  from  time  to  time. 

"  The  Commissary  of  Ordnance,  to  whom  the  summons  was  sent  for 
service  on  the  defendant,  returned  the  said  summons  unserved,  stating 
that  in  accordance  with  Section  144,  Army  Act  of  1881,  soldiers  are  not 
liable  to  be  sued  for  any  debt,  unless  the  sum  exceeds  thirty  pounds  over 
and  above  ail  costs  of  suits. 

"  Thereupon  I  requested  information  as  to  the  grounds  upon  which 
he  considered  Sub-Conductor  Holmes  to  be  a  soldier. 

"  In  reply  he  stated,  referring  to  Sub-Conductor  Holmes'  warrant 
that  Sub-Conductor  Holmes  is  a  warrant  officer  not  holding  [476]  an 
honorary  commission,  and  therefore  under  Army  Act,  Section  190,  Clause 
6,  is  included  in  the  expression  of  soldier. 

"  Then  I  requested  him  to  forward  for  perusal,  the  warrant  of  Sub- 
Conductor  Holmes.  He  accordingly  sent  a  copy  of  the  warrant. 

"  Upon  perusal  of  the  said  warrant,  I  requested  information  whether 
Sub-Conductor  Holmes  is  bound  to  render  continuously  for  a  term 
military  service  to  Her  Majesty  in  any  part  of  the  world.  In  his  reply 
he  again  quoted  Section  190,  Clauses  6  and  8  of  the  Army  Act  cf  1881. 

"  The  warrant  does  not  contain  any  condition  that  Sub-Conductor 
Holmes  is  bound  to  serve  Her  Majesty  in  any  part  of  the  world  conti- 
nuously for  any  term  of  years,  and  the  Commissary  of  Ordnance  himself 
admits  in  his  letter  No.  5238  of  the  10th  February  last,  that  Mr.  Holmes 
is  not  bound  to  serve  Her  Majesty  for  any  particular  term,  and  that 
Mr.  Holmes  belonging  to  Her  Majesty's  Indian  Military  Forces,  would 
not  ordinarily  be  required  to  serve  out  of  India,  and  relies  upon  what  he 
designates  as  instructions  contained  in  the  Manual  of  Military  Law,  viz., 

*  Referred  Case  No.  13  of  1887. 
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1888        that  the  word  soldier  practically  includes  all  persons  subject  to   military 
APRIL  20.    law  other  than  officers. 

"  Bub  I  think  that  the  exemption   from  the  jurisdiction  of  the  civil 
APPEL-     Courts  in  respect  of  soliders   relates  only  to  soldiers  of  the  regular  forces, 
LATB       who,  as  defined  in  the  Act,  are   bound  to  serve  Her  Majesty  continuously 
OlVlL.      'or  a  term  in  any  part  of  the  world. 

"  I  therefore  submit  for  the  decision  of  their  Lordships  the  Judges  of 
11  M.  475.  the  High  Court  the  following  questions,  viz.  : — (1)  Whether  on  the  grounds 
stated  by  the  Commissary  of  Ordnance,  Sub-Con<iuctor  Holmes  is  exempt 
from  the  jurisdiction  of  the  civil  Courts  ?  (2)  Whether  he  was  justified  on 
the  basis  of  bis  own  view  of  the  law  in  refusing  to  serve  the  summons 
issued  by  me  ?  " 

The  parties  did  not  appear. 

The  Government  Pleader  (Mr.  Powell}  was  called  on  to  show  cause 
why  the  Commissary- General  should  nob  be  directed  to  serve  the  sum- 
mons. 

The  Court  (COLLINS,  C.J.,  and  SHEPHARD,  J.)  delivered  the 
following 

JUDGMENT. 

We  think  that  Sub-Conductor  Holmes  is  a  soldier  of  Her  Majesty's 
Forces  within  the  meaning  of  Section  144  of  the  Army  Act,  1881. 

[477]  The  Commissary -General  is  in  error  in  supposing  that  he  is 
not  bound  to  accept  and  serve  the  summons.  He  is  bound  to  do  so  under 
Section  468  of  the  Civil  Procedure  Code,  although  the  soldier  is  entitled  to 
the  protection  given  by  Section  144  and  is  not  compelled  to  appear  in 
Court  in  person. 


11  M.  477  =  1  Weir  586. 
APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


MANJAYA  v.  SESHA  SHETTI*     [llth  and  24th  April,  1888.] 

Penal  Code,  Section  500— Statement  by  witness— Privilege  absolute. 

M.S.  was  convicted  under  Section  500  of  the  Indian  Penal  Code  of  defaming 
S  8.  by  making  a  certain  statement  when  under  cross-examination  as  a  witness 
before  a  Court  of  criminal  jurisdiction  : 

Held,  that  the  conviction  was  bad. 

The  statements  of  witnesses  are  privileged  ;  if  false,  the  remedy  is  by  indictment 
for  perjury  and  noo  for  defamation. 

IDiss.,  32  0.756  =  9  C.W.N.  9U  =  2Cr.L.J.  459  =  2  C.LJ.  105(1061;  14  P.R.  1893  (Or); 
N  F.,  13  Or.L  J.494  (495)  =  15  Ind.  Gas  494  =  5  P.R.  1918  (Gr)  =  244  P.L  R,  1912 
=  31  P.W.R  19i2  (Or)  :  F.  17  B.  1'27  <128);  30  M.  <22'2  =  6  Cr.L.J.  130  ;  L.B.R. 
(1893-1900)  206;  Appl  .16  M.  235  (-238,  =  1  Weir.  5S7  ;  R.,  29  A.  685  =  4  A.L. 
J.  605  =  A.W.N.  (1907)  235  =  6  Cr.L.J.  197  ;  17  B.  573  i576)  ;  19  B.  340  (347); 
'27  0.  -262  (-263) ;  36  M.  216  (2-26)  =  13  Cr.L.J.  275=  i4  Ind.  Gas  659  (660)  =  23 
M.L.J  39  (48;  =  11ML.T.  416  =  (19l2)  M.W.N.  416  ;  17  C.L  J.  105  (113);  17 
C.W.N  554  (561);  6  Ind.  Caa.  309  =  21  M.L.J.  85  '87)  =  8  M  L.T.  55  =  (1910)  M. 
W.N.  155  ;  L.B.R.  (1893-1900)  247  (248l ;  3  L  B.R.  265  (272  ;  1  Weir  589  (591, 
£93;  ;  Ezpl  ,  15  M.  63  (64)  =  -2  Weir  794.] 


*  Criminal  Revision  Case  No.  126  of  1888. 
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CASE  referred  under  Section  438  of  the  Code  of  Criminal  Procedure        1888 
by  J.  W.  Best,  Sessions  Judge  of  South  Canara.  APRIL  24. 

The  petitioner  was  convicted  by  Mir  Shujat  AH  Khan,  Head  Assistant 
Magistrate  of  Canara,  in  Calendar  Case  No.  106   of  1887  and  fined  Es.  15     APPEL- 
under  Section  500  of  the  Penal  Code.  LATE 

The  Sessions  Judge  stated  the  case  as  follows : —  CRIMINAL. 

"  The  contention  on   behalf  of  the   petitioner  is  that  the  words  con- 
stituting the  alleged  defamation   were  elicited  from  him  in  the  course  of  1J  M  477  = 
his  cross-examination  as  a  witness  in  a  case  under  trial  before  the  Third-  *  Weir  586. 
class  Magistrate  at  Kundapur,  and  are  therefore  privileged. 

"  Such  no  doubt,  is  the  law  in  England.  Seaman  v.  Nethercli/t  (1) 
and  Goffin  v.  Donnelly  (2).  As  stated  by  Cockburn,  C.J.,  in  the  io1  raer 
case,  page  56,  'if  there  is  anything  as  to  which  the  authority  is  overwhelm- 
ing, it  is  that  a  witness  is  privileged  to  the  [478]  extent  of  what  he  says 
in  course  of  his  examination.  Neither  is-that  privilege  affected  by  the 
relevancy  or  irrelevancy  of  what  he  says  ;  for  then  he  would  be  obliged  to 
judge  of  what  is  relevant  or  irrelevant,  and  questions  might  be  and  are 
constantly  asked  which  are  not  strictly  relevant  to  the  issue;'  and  as 
remarked  by  Field,  J.,  in  Goffinv.  Donnelly,  'it  may  be  a  hardship  upon 
individuals  that  statements  of  a  defamatory  nature  should  be  made 
concerning  them,  but  the  interest  of  the  individual  is  subordinated  by  the 
law  to  a  higher  interest,  viz.,  that  of  public  justice,  to  the  administration 
of  which  it  is  necessary  that  witnesses  should  be  free  to  give  their  evidence 
without  fear  of  consequences.' 

"  I  have  been  unable  to  find  any  decision  of  the  Indian  Courts  exactly 
in  point,  but  in  the  case  of  Hinde  v.  Baudry  (3)  in  which  the  defamatory 
statements  complained  of  were  .contained  in  a  petition  presented  to  a  Court 
by  third  parties  with  reference  to  a  pending  suit,  it;  is  stated  by  the  learned 
Judges,  'if  they  (the  petitioners)  were  rightfully  making  an  application  in 
the  suit,  the  principle  of  public  policy  which  guards  the  statement  of  a 
party  or  witness  against  an  action  would  protect  them  whether  the  state- 
ment was  malicious  or  not','  and  in  support  of  this  proposition  the  case  of 
Seaman  v.  Netherdift  above  referred  to  is  cited. 

"  With  reference  to  the  above  authorities  I    submit  the    case  for  the 
consideration  and  orders  of  the  High  Court."' 
The  complainant  did  not  appear. 
Narayana  Rau,  for  defendant. 

The  Court  (COLLINS,  C.J.,  and  SHEPHAED,  J.)  delivered  the  following 

JUDGMENTS. 

COLLINS,  C.J. — I  am  of  opinion  that  the  petitioner  (defendant)  was 
wrongfully  convicted  of  defamation.  The  petitioner  had  brought  a  charge 
against  a  man  named  Sesha  Shetti  and  was  under  cross-examination  as 
a  witness,  and  in  answer  to  a  question  by  one  of  the  defendants,  he  said 
that  Sesha  Shetti  was  "  not  a  Nadawar  and  was  not  a  member  of  his 
family."  Sesha  Shetti  then  charged  the  petitioner  with  defamation  under 
Section  500,  Indian  Penal  Code,  and  the  Head  Assistant  Magistrate  being 
of  opinion  that  the  petitioner's  answer  as  above  caused  harm  to  the  reputa- 
tion of  Sesha  Shetti,  convicted  him  and  fined  him  Es.  15  and  Es.  2-12-0, 
costs,  being  of  opinion  that  even  if  petitioner  did  not  know  the  answers 
[479]  to  be  false,  yet  he  did  not  know  them  to  be  true,  and  the  circum- 
stances under  which  the  statements  were  made  indicated  a  total  absence 

(1)  L.R.  2  C.P.D.  53.  (2)  L.B  6  Q.B.D.  307.  (8)  ii  M.  13. 
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1888       of  legal  and  actual  good  faith.     I  apply  the  observations  of  Cockburn,  C.J., 

APRIL  24.    in  the   case   of   Seaman  v.  Netherclift   (1)  and  of  Field,  ,T.,  in  Goffin  v. 

Donnelly  (2)  as  to  the  rules  of    public  policy  which  subordinated  the 

APPEL-     interest  of  the  individual  to  that  of  a  higher  interest,  viz.,  public  justice 

LATE       and  of  this  Court,  in  the  case  of  Hinde  v.  Battdry  (3).     The  Judges  there 

CRIMINAL,  said  that  the  principle  of  public  policy  guards  the  statements  of  a  witness 

against  an  action  whether  the  statements  were  malicious  or  not.     I  think 

11  M.  477=  fcjjQ  8ame  observations  will  apply  if  the  criminal  law  is  set  in  motion  and 

1  Weir  886.  proceedings  are  taken  under  Section  500   of  the  Indian  Penal  Code.     If 

the  petitioner  gave  false  evidence,  he  can  be  punished  for  that,  offence.     I 

therefore  hold  that  the  petitioner  was  wrongfully  convicted  of  defamation, 

and  I  set  the  conviction  aside  and  direct  the  fine  and  costs  to  be  refunded 

if  paid,  to  the  petitioner. 

SHEPHARD,  J. — I  agree  with  the  learned  Chief  Justice  in  thinking 
that  the  accused  has  been  wrongly  convicted,  and  I  would  only  refer  to 
the  opinion  strongly  expressed  by  the  Judicial  Committee  in  Baboo 
Gunnesh  v.  Mugneeram  (4)  that  witnesses  are  free  from  any  other  con- 
sequences with  respect  to  statements  made  by  them  as  such,  except,  that 
of  indictment  for  perjury.  This  opinion  was  expressed  with  reference  to 
a  civil  action  for  damages,  but  that,  as  it  appears  to  me,  makes  no 
difference.  If  the  ground  of  the  principle  is  that  *'  it  concerns  the  public 
and  the  administration  of  justice  that  witnesses  giving  their  evidence  on 
oath  in  a  Court  of  justice  should  not  have  before  their  eyes  the  fear  of  being 
harassed  by  suits  for  damages,"  public  policy  must  no  less  require  that 
they  should  not  be  exposed  to  the  fear  of  prosecution  except,  as  I  have 
observed,  the  prosecution  for  perjury. 


11  M.  480  =  1  Weir  200. 

[480]  APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

QUEEN-EMPRESS  v.  POTADO.*     [4th  September,  1888.] 

Penal  Code,  Section  224  — Criminal  procedure  Code,   Section  59— Escape  from  legal 
custody. 

The  accused  was  arrested  in  the  act  of  stealing  and  was  handed  over  to  the 
Village  Magistrate,  who  forwarded  him  in  custody  nf  the  village  servants  to  a 
police  stati  >n.  The  accused  escaped  on  the  way.  He  was  con  vioted  under  Sec- 
tion 224  of  the  Penal  Code.  On  appeal  the  conviction  was  reversed  on  the  ground 
thai  the  custody  was  not  legal  : 

Held,  that;  the  conviction  was  right,.  Section  59  of  the  Code  of  Criminal  Pro- 
cedure which  requires  a  private  person  who  arrests  a  thief  in  the  act  to  take  the 
thief  to  the  nearest  police  station,  is  sufficiently  complied  by  sending  the  offend- 
er in  custody  of  a  servant. 

IP.,  29  A.  575  =  4  A.L  J.   483  (485)  =  A.W.N.  (1907)  179  =  6   Or.  L.J.  10;  R.,  23  A.  266 
(268)  =  21A.W.N.  77;  17  M.  103  (104)  =  1  Weir  201.] 

REFERENCE  under  Section  438  of  the  Code  of  Criminal  Procedure 
'by  G.  T.  Mackenzie,  Sessions  Judge  of  Kistna. 

The  case  was  stated  as  follows  : — 

"  The  accused  was  caught  in  the  act  of  stealing  cattle  from  a  yard. 
He  was  arrested  and  was  handed  over  to  the  Village  Magistrate.  The 

*  Criminal  Revision  Case  No.  144  of  1888. 

(1)  L  R.  2  C.P.D.  53.  (2)  L  R.  6  Q.B.D.  307. 

(3)  2  M.  13.  (4)  11  B.L.R.  321,  followed  in  15  C.  264. 
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karnam  wrote  a  report  and   the  Village  Magistrate  ordered  two  village        1888 
servants  to  take  accused  with  the  report   to  the   police   station.     On  his      SEP.  4. 
way  the  a  coined  escaped  from  the  custody  of  the   vill»ga  servants.     The 
Repalle  Taluk  Magistrate  convicted   the  accused    under   Section  379  and     APPEL- 
under  Secrion  224    of  the  Penal  Code.     The  Joint  Magistrate  confirmed       LATE 
the    conviction   of  theft,    but  has    reversed    the    conviction    of    escape  CRIMINAL, 
from  lawful  custody.     The  Joint  Magistrate  relies  on  the    decision  of  the 
High  Court  in  The    Queen  v.     Bojjijan  (I),  where  vilage  servants   had    H  M.  480 
arrested  a  man  on  susoicion  of  his  being  a  thief.     The   present,    case  can 
be  distinguished  as   the  arrest  was  legal  under   Section  59  and   as  the 
prisoner  was  made  over  to  the  Village  Magistrate,  but  the  Joint  Magistrate 
does  not  distinguish  and  says  :     'This  ruling  seems  [481]   to  me  to  apply 
exactly  to  the  present  case.'     The  arrest  was  legal  under  Section  59,  and  I 
submit  that  the  custody  of  the  village  servants  conducting  the  prisoner  to 
the  police  station  was  legal  custody.     It  muss  he  adnrtted  that  Section  59 
empowers  only  the  person  who  t-aw  the  offence  and    mafte  the  arrest  to 
take  the  prisoner   to  the  police  station,  and  that   Section  42  does  not 
justify  any  other  person  in  assisting  him,  but  to  construe  the   Code    thus 
strictly  would  lead  to  strange  results.     In  this  case  the  age  of  the  witness 
who  saw   accused  stealing   the   calf  is  not  given,   but   possibly  he  is    a 
mere  boy.     When  he  called  for  help  three   men  came   to   his   assistance 
and  that  is  usually  what  happens,  although  the  Code  does  not    expressly 
permit  such  assistance.     I  therefore  submit  that  affcera  private  person  has 
made  an  arrest  under  Section  59,  other  private  persons  may  lawfully  con- 
duct the  prisoner  to  the  police  station. 

"  Moreover,  in  this  case,  the  person  who  made  the  arrest  carried  the 
prisoner  before  the  Village  Magistrate.  The  Code  saves  the  powers  of  a 
village  magistrate  and  he  has  power  to  try  cases  of  petty  thefc.  In  this 
case  the  Village  Magistrate  decided  to  send  the  case  for  trial  before  the 
Taluk  Second-Class  Magistrate,  and  the  accused  was  despatched  with  a 
report  in  custody  of  the  village  servants.  This  is  the  usual  course,  and  if 
the  Joint  Magistrate  is  right  in  holding  that  it  was  illegal,  the  decision  will 
much  impair  the  utility  of  Village  Magistrates. 

"  The  High  Court  have  held  that  a  Village  Magistrate,  being  a  magis- 
trate, has  inherent  powers,  such  as  that  of  sending  a  summons,  although  no 
specific  mention  of  such  powers  is  made  in  the  regulation.  I  submit  that 
a  Village  Magistrate  in  a  case  such  as  this  is,  where  a  thief  has  been  legally 
arrested  and  has  been  made  over  to  him,  has  power  to  send  the  prisoner 
to  the  police  station  in  custody." 

Counsel  did  not  appear. 

The  Court  (MuTTUSAMl  AYYAR  and  PARKER,  JJ.)  delivered  the 
following 

JUDGMENT. 

We  agree  with  the  Sessions  Judge  that  the  custody  from  which  the 
accused  made  bis  escape  was  lawful.  The  accused  was  arrested  by  a  person 
in  whose  view  the  offence  of  theft  was  committed,  and  the  arrest  was  there- 
fore legal  under  Section  59  of  the  Code  of  Criminal  Procedure.  The  direction 
that  [482]  he  shall  make  over  the  person  arrested  to  a  police  officer  with- 
out unreasonable  delay  is  sufficiently  complied  with  by  his  being  forward- 
ed in  the  custody  of  a  servant  or  of  the  village  servant  in  this  case. 
The  intention  is  to  prevent  arrest  by  a  private  person  on  mere 
suspicion  or  information,  and  not  to  impose  on  him  the  obligation  of 

(1)  5  M.  22. 
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1888        taking  the  party  arrested  in   person  to   a  police  station.     The   original 

SBP.  4.      custody  continued  and  did  not  terminate.     This  case  is    distinguishable 

from   The  Queen   v.  Bojjigan  (I).     We   set  aside  the  orrler  of  discharge 

APPEL-     made  by  the  Joint  Magistrate  in  Revision  Case   No.  144  of  1888,  but 

LATE       having   regard    to    the    lapse  of  time,    we   will  not    direct    any  further 

CRIMINAL,  proceedings. 

11  M   480  •-- 

1  Weir  200  11  M.  482  =  13  Ind.  Jur.  13. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar   and  Mr.  Justice  Wilkinson. 


YACOOB  (Plaintiff),  Appellant  v.  MOHAN  SINGH 
(Defendant  No.  2),  Respondent*      [23rd  July  and  2nd  August,  1888.] 

Civil  Procedure  Code,  Section  57 — Return  of  plaint  when  Court  has  no  jurisdiction, 

An  Appellate  Court  is  not  bound  to  return  the  plaint  under  all  circumstances 
where  defect  of  jurisdiction  appears. 

APPEAL  from  the  decree  of  C.  S.  Crole,  District  Judge  of  North 
Arcot,  modifying  Lhe  decree  of  V.  Subramanya  Sastri,  District  Munsif  of 
Vellore,  in  suit  No.  417  of  1886. 

Tne  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgments  of  the  Court  (MuTTUSAMi  AYYAR  and  WILKINSON,  JJ.). 

Bhashyam  Ayyangar,  Sadagopzcharyar,  and  Subramanya  Ayyar,  for 
appellant. 

The  Acting  Advocate-General  (Mr.  Spring  Branson)  and  Seshagiri 
Ayyar,  for  respondent. 

JUDGMENTS. 

WILKINSON,  J. — In  his  plaint  plaintiff  prayed  for  a  decree  declaring 
his  right  to  grant  pattas  to,  and  to  collect  rent  from,  [$83j  the  raiyats  of 
Virdamuet,  for  possession  and  for  a  declaration  that  the  lease  of  defendant 
No.  2  was  inoperative  against  him. 

The  defendants  demurred  to  the  jurisdiction  of  the  District  Munsif's 
Court  urging  that  the  suit  should  have  been  filed  in  the  District  Court. 
Thereupon  plaintiff's  vakil  maintained  that  the  suit  was  one  for  specific 
performance.  Defendant's  vakil  accepted  this  contention,  and  as  remarked 
by  the  Munsif,  "  the  suit"  in  his  Court  "  was  all  along  treated  aa  one  for 
specific  performance. "  He  gave  plaintiff  a  decree  for  possession  against 
both  the  defendants.  Defendant  No.  2  alone  appealed  to  the  District 
Court  on  the  ground  inter  a2tathat  the  suit  was  not  "  wholly  "  a  suit  for 
specific  performance.  The  District  Judge  reversed  the  decree  of  the 
Munsif  so  far  as  defendant  No.  2  was  concerned,  holding  that  the  suit  as 
a  suit  for  specific  performance  would  not  lie.  Defendant  No.  2  was  no 
party  to,  and  had  no  notice  of,  the  contract,  specific  performance  of  which 
was  sought,  and  that,  if  it  had  been  a  suit  for  possession,  the  District 
Munsif  would  have  had  no  jurisdiction.  Plaintiff  appeals.  It  is  admitted 
by  his  pleader  that  the  suit  was  not  a  suit  for  specific  performance  of  a 
contract  and  that  the  District  Munsif  had  no  jurisdiction  to  try  the  suit 
for  possession,  but  it  is  contended  that  the  plaint  should  be  returned  for 
presentation  in  the  proper  Court. 

*  Second  Appeal  No.  1072  of  1887. 
(1)  5  M.  22. 
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I  have  no  doubt  that  the  suit  was  ono  for  possession,  that  it  was  not  1888 
rightly  valued,  and  that  had  it  been,  ib  would  not  have  been  cognizable  AUG.  2. 
by  the  District  Munsif. 

Bub  in  order    to  wrest  jurisdiction  plaintiff's  pleader  elected  to  treat     APPEL- 
the  suit  as  one  for  soecific  performance  and  the  suit  was  tried  as  if  it  had       LATE 
beon    so  framed.     The  plaintiff  is   bound  by  the  statement  of  his  pleader      OlVIL. 
and  this   second   appeal   must  therefore   fail  as  it  is  conceded   that  the 
contention  of  the  pleader  for  plaintiff  in  the  Court  of  first  instance  cannot  **  "•  ^82  = 
be  maintained.  13  Ind-  Jur- 

With  reference  to  the  question  whether  or  not  the  plaint  should  be  **• 
returned  for  presentation  to  a  Court  having  jurisdiction,  I  remark  that  the 
question  does  not  reallv  arise.  The  plaintiff  may  have  the  right  now  to 
institute  in  the  proper  Court  a  suit  for  possession,  but  I  cannot  treat  the 
present  suit  as  such.  I  do  no*;  agree  with  the  contention  of  the  learned 
pleader  for  the  plaintiff  that  Section  57  of  the  Civil  Procedure  Code  is 
imperative  at  this  stage  of  tha  ease.  No  doubt  it  is  so  at  the  institution 
of  a  suit.  If  on  presentation  of  plaint  the  Court  finds  that  it  hag  no 
jurisdiction,  [484]  it  is  bound  to  return  the  plaint.  But  this  is  before  the 
issue  of  process  to  the  defendant. 

This  Court  has  no  doubt  in  many  cases  returned  the  plaint  for 
presentation  to  the  proper  Court,  even  in  second  appeal,  but  the  principle 
on  which  it  has  acted  is  that  laid  down  by  the  Privy  Council  in  the  case  of 
Mohummud  Zahoor  Alikhan  v.  Mussumat  Thakooranee  RuttaKoer  (l), 
viz.,  that  this  Court  has  the  power  to  do  what  the  Judge  of  the  Court  of 
first  instance  might,  under  the  Civil  Procedure  Code,  have  done  at  an 
earlier  stage  of  the  case. 

Had  the  Legislature  disapproved  of  the  practice,  a  rule  would  have 
been  introduced  into  the  Code  when  it  was  recast  by  Act  XIV  of  1882. 
The  absence  of  any  provision  for  tho  return  of  a  plaint  at  the  later  stages 
of  a  case  seems  to  me  to  indicate  that  the  Legislature  desired  to  leave  the 
matter  to  the  discretion  of  the  Court,  so  that  where,  as  in  the  present  case, 
the  suit  may  have  beea  persisted  in  with  full  knowledge  that  as  a  suit  for 
possession  it  would  not  lie  in  the  Court  of  a  District  Munsif,  the  Court 
might  refuse  to  exercise  the  power  it  undoubtedly  has  of  returning  the 
plaint. 

Moreover  in  the  present  casa  there  is  the  decree  of  the  District  Munsif 
against  defendant  No.  1  still  subsisting  so  that  the  Court;  having  acted 
judicially  upon  the  plaint,  it  must  be  retained  as  part  of  the  record. 

This  second  appeal  therefore  fails  and  is  dismissed  with  costs. 

MUTTUSAMI  AYYAE,  J. — I  am  also  of  opinion  that  this  appeal  must 
be  dismissed  with  costs.  As  a  suit  for  specific  performance,  this  action 
must  fail,  for,  it  is  found  that  the  respondent  had  no  notice  of  the  lease  in 
favour  of  the  appellant.  As  a  suit  by  a  lessee  to  recover  possession  of  the 
property  demised,  the  District  Munsif,  it  is  conceded,  had  no  jurisdiction 
to  entertain  it.  The  question  thea  for  consideration  is  whether  the  plaint 
should  be  returned  to  the  appellant  for  presentation  to  the  proper  Court. 
The  appellant's  oleader  refers  to  Section  57,  Civil  Procedure  Code,  and  con- 
tends that  it  is  imperative  and  applicable  in  all  stages  of  the  suit.  That 
section  is  inserted  in  the  chapter  on  the  institution  of  suits  and  it  prescrib- 
es the  procedure  to  be  followed  on  the  presentation  of  plaints  and 
before  the  issue  of  summons.  If  the  plaint  is  returned  at  a  later 
stage  of  the  suit,  it  is  returned  not  because  [485]  Section  57  is 
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1888       in   terms   applicable,    but   because  the    Court    may    do    at    any    stage 

AUO.  2.      of   the  suit  what  it  might  have    done  at  an    earlier    stage.     On    this 

principle  the  plaint  is  ordinarily  returned    at  whatever   stage    defect   of 

APPEL-     jurisdiction  may  appear.     But  it  is  not  correct  to  say   that  the  Court  has 

LATE       not  only  the  power  but  is  bound  to  order  the  return   of  the  plaint  though 

CIVIL,     there  was  craft  in  the  mode  in  which  the  appellant  conducted  the  suit  in 

the  Court  of   first  instance   and  though    there  was    no  appeal  from    its 

11 II.  482=  Decree  so  far  as  it  affected  one  of  the  defendants.     In  the  case  before  us 

IS  lad.  Jar.  fche  District  Munsif  directed  defendant  No.  1   to  pay  the  plaintiff's  costs  : 

IB.        and  as    he  preferred  no  appeal,  the  District  Judge  reversed  the  decree 

only  so  far  as  it  related  to  defendant  No.  2    who  was  the   appellant  before 

him.     As  the  case  stands  before  us  the  suit  cannot  be  treated  as  if  it  were 

never  instituted,  and  the  plaint  must  be  on  the  record  because  the  original 

decree  is  operative  so  far  as  it  relates  to  the  first  defendant   in   respect  of 

costs. 

It  is  no  doubt  true  that  as  the  plaint  was  originally  framed,  the  suit 
was  one  for  possession  of  the  land  demised,  but  when  the  respondent 
pleaded  to  the  jurisdiction  of  the  Court,  the  appellant's  vakil  contended 
that  it  was  a  suit  for  specific  performance  and  therefore  was  not  governed 
by  Section  7  of  the  Court  Fees  Act.  Thereupon  the  respondent's  pleader 
withdrew  his  plea  and  both  parties  proceedei  to  trial  on  the  footing  that 
the  suit  was  one  brought  for  specific  performance.  It  is  not  clear  whether 
the  appellant's  vakil  misled  the  respondent's  vakil  from  an  erroneous  belief 
that  he  was  at  liberty  to  alber  the  frame  of  the  suit  at  or  before  the  first 
hearing  or  from  a  desire  to  induca  the  Litter  to  give  up  the  plea  of  juris- 
diction ;  but  there  is  no  doubt  that  the  respondent  was  misled.  It  is  not 
in  my  opinion  fair  to  allow  the  appellant  to  say  in  second  appeal  that  he 
is  not  bound  by  the  election  made  by  his  vakil  even  for  the  purposes  of 
this  suit.  The  principle  on  which  the  Courts  follow  the  procedure  pre- 
scribed by  Section  57  after  issues  are  settled  and  evidence  is  recorded  and  in 
appeal  is  discussed  by  the  Full  Bench  of  the  Bombay  High  Court  and  the 
limitations  subject  to  which  it  is  to  be  applied  are  also  discussed  there. 
Prabhakarbhat  v.  Vishwambhar  Pandit  (l). 

The  appellant's  pleader  appears  to  me  to  overlook  the  fact  that  during 
the  progress  of  a  suit,  special  circumstances  may  [486]  supervene  which 
might  render  it  impossible  to  treat  the  suit  as  if  it  was  never  instituted 
at  all  or  unfair  to  the  respondent  to  permit  the  appellant  to  ignore  the 
basis  on  which  the  parties  proceeded  to  trial  in  the  Court  of  first 
instance. 


(1)  8  B.  318. 
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PRIVY  COUNCIL.  ApBD^ai. 

PRESENT  :  PRIVY 

Lord  Macnaghten,  Sir  B.  Peacock  and  Sir  R.  Couch.  COUNCIL. 

[On  appeal  from  the  High  Court  at  Madras.]  11  M.  486 


SRI  AMMI  DEVI  (Plaintiff)  v.  SRI  VIKRAMA  DEVU,  A  MINOR,        a''p    7 
BY  THE  AGENT  TO  THE  COURT  OF  WARDS  (Defendant).  So   ii 

[1st,  2nd,  3rd  and  8th  March  and  21st  April,  1888.]  ,™   ^* 

Failure  to  prove  alleged  authority  to  widow  who  had  purported   to  adopt  to  her  deceased          250. 
husband.     Query  ;  as  to  effect  upon  an  adoption  of  an  adopted  child  being   the  only 
son  of  his  father. 

Whether  an  elder  widow  who  had  purported  to  adopt  a  sou  to  her  deceased  hus- 
band under  his  authority  had  received  such  authority  orally  or  by  will,  was 
disputed  by  a  junior  widow,  the  Courts  below  differing  as  to  the  question  of  fact. 
Upon  the  evidence,  the  finding  of  the  Subordinate  Judge,  that  no  such  authority 
had  been  given,  was  maintained. 

The  Courts  below  also  differed  as  to  whether  the  adoption  if  authorized  was 
validly  effected,  the  boy  adopted  having  baen  the  only  son  of  his  natural  father. 
Whether  this  is  a  disqualification  invalidating  an  adoption,  is  a  question  that 
has  not  come  before  Hjr  Mijesty  in  Council  for  decision. 

[R-,  14  A.  67  (100)  (F.B.)  ;  14  B.  249  (258)  ;  24  B.  367  (380)  (P.B.)  ;  18  M.  53  (60).] 

APPEAL  from  a  decree  (20th  December  1884)  of  the  High  Court 
reversing  a  decree  (17th  March  1882)  of  the  Subordinate  Judge  of 
Vizagapatam. 

As  to  the  fact  of  an  authority  to  adopt  having  been  given  orally  or  by 
will,  and  as  to  the  legal  competency  of  the  subject  of  aa  alleged  adoption, 
the  Courts  below  had  differed  in  opinion. 

The  suit  was  brought  by  the  apnellant's  mother,  Sri  .Nilamani  Patta 
Maha  Devi,  the  junior  widow  of  Krishna  Bhupati  Devu,  zemindar  of 
Madgole,  in  the  Vizagapatam  District,  deceased,  on  the  25th  December 
1875. 

The  defendants  were  Sita  Patta  Maha  Devi,  the  senior  widow  of  the 
deceased  raja,  and  Vikrama  Devu,  whom  she  had  purported  to  adopt. 
The  plaint  alleged  that  the  late  zemindar  who  left  no  [487]  male 
issue  had  given  no  authority  either  oral  or  written  to  the  widow  to  adopt 
a  son  to  him  ;  and  that  it  was  without  any  authority  that  she  had  pur- 
ported to  adopt  the  second  defendant,  who  besides  was  the  only  son  of 
his  father,  and,  therefore,  could  not  according  to  the  sastras  be  adopted. 
On  both  these  grounds  it  was  claimed  that  the  adoption  should  be  set 
aside.  The  defence  was  that  the  authority  to  adopt  had  been  given  by 
the  deceased  raja  to  the  senior  widow  both  orally  on  the  20th  December 
1875,  and  again  by  his  will  executed  on  the  following  day,  21st,  in  the 
presence  of  witnesses.  It  was  also  asserted  that  although  the  boy 
adopted  was  now  the  only  surviving  son  of  his  natural  father,  he  was  his 
second-born  son  ;  and  that  the  adoption  was  valid. 

The  Board  of  Revenue  in  its  capacity  as  Court  of  Wards  was  directed  by 
the  Madras  Government  on  19th  October  1877  to  apply  to  intervene  for  the 
protection  of  the  widows  ;  but  on  the  application  of  the  plaintiff,  the  High 
Court  having  received  a  report  from  the  District  Judge  (Section  1,  Clause  3, 
Regulation  V  of  1804)  that  she  was  competent  to  manage  her  affairs  with- 
out a  guardian,  submitted  a  certificate  to  that  effect  to  the  Government. 
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1888  After  the  filing  of  the  plaint  the  suit  was  before    the  Subordinate   Judge 

APRIL  ai.  for  settlement  of  issues,  when  the  Collector  having  obtained  sanction  to 

defend  on  behalf  of  the  minor,  filed  his  written  statement  to  the  effect  that 

PRIVY  on  the  20th  December  1875  the  late  zemindar  of   Madgole   orally  author- 

COUNCIL.    ized  his  senior  wife,  the  first  defendant,  to  adopt  a  son  to  him,  and  on  the 

following  day  executed  a  will  providing  for  the  adoption  of  a  boy.     In 

11  M.  4j       accordance  with  the  above,  she  duly  adopted  on  the  8th  November  1876 

(P.C.)  =      £be  secOD(j  defendant,  who,  though  now  tha  only  surviving   son  of   his 
}  I. A.  178=  natural  father,  was  his  secoud-born  son;  and  that   the  adoption  of  even 
P'C"'>  an  only  son  when  complete  was  valid  according  to  Hindu  Law. 

Sri  Krishna  Chandra  DJVU,  the  natural  father  of  the  second  defend- 

ant,  then   was,  on  his  own  application,   ndded   as  a  defendant.     He  filed 

^^'        a  written  statement  to  the  same  effect.     The  issues  raised  the  questions  of 

the  giving  of  the  authority  by  the  late  zemindar  either  orally  or   by  will, 

and  also  as  to  the  validity  of  the  adoption  authorized. 

The  alleged  will  was  as  follows  : — 

"Will  executed  on  the  21st  day  of  December  1875  by  (us)  Sri  [488] 
Sri  Sri  Krishna  Bhupati  Devu  Maharajulungaru,  zamindar  of  Madgole,  in 
favour  of  our  senior  wife  Sri  Sita  Patta  Mahadevigaru. 

1.  Thinking  that  our  end  is  approaching — as  you  have  become  son- 
less  owing  to  our  having  no  male  issue — you  will  at  least  after  our  death 
make  one  or  two  adoptions  for  the  continuance  of  the  family  and  continue 
the  line. 

"  2.  Till  the  person  you  may  adopt  comes  of  age,  you  will  yourself, 
in  co-operation  with  thevarm/  (heir)  Vaddadi  Gooalu  Bhupatigaru,  manage 
carefully  the  affairs  of  the  whole  of  our  Madgole  zemindari,  and  after 
that  will  deliver  over  possession  of  the  same  to  the  person  whom  you  may 
adopt. 

"3.  From  the  said  zemindari  estate  itself  the  debts  which  we  justly 
owe  to  the  zemindar  of  Jeyporeand  otiiers  shall  be  paid. 

"  4.  You  may,  as  you  choose,  continue  the  mokhasas,  inams,  lands, 
and  other  grants  made  by  us  from  the  ziminiari  to  the  respective  parties 
in  enjoyment  of  such  grants. 

"  5.  After  the  discharge  of  debts  you  will  give  to  Ammi  Devi, 
daughter  by  our  junior  wife  Sri  Nilamani  Ddvigiru,  a  village  yielding  a 
cist  of  Rs.  1,200  per  annum  on  account  of  her  '  p  isupu  kunkumu.' 

"  6.  You  will  cause  to  be  paid  to  our  junior  wife,  the  said  Sri 
Nilamani  Mahadevi,  Rs.  2,400  per  annum  for  her  maintenance. 

"  7.  You  will  yourself  cause  to  be  paid  to  our  mistresses,  Sitama 
and  Nilamani,  Rs.  600  each  per  annum  as  long  as  they  live. 

"  8.  Having  resolved  that  you  should  act  as  stated  above,  authority 
is  by  thia  will  itself  granted  to  you  to  take  possession  of  the  said  zemin- 
dari with  all  our  properties,  moveable  and  immoveable.  You  shall  there- 
fore act  aacording  to  this  will. 

"  Tuesday,  the  9t,hof  Margasira  Bahula,  Yuva  year.  " 

Tnis  was  said  to  have  been  executed  by  the  deceased  in  the  presence 
of  many  witnesses  bv  stamping  it  with  the  "  matsya  santakam  "  or  family 
device  of  a  fish  for  his  signature  a  few  days  before  his  death. 

Tbe  Subordinate  Judge,  A.  L.  V.  Raoaana,  found  it  not  proved  that 
the  authority  was  given  orally  or  by  will ;  no  such  will,  as  had  been 
alleged,  having  been  executed.  He  was  of  opinion  that  the  adoption 
of  an  only  son,  whether  the  firsfc  born  or  an  after-born  son,  was  invalid 
among  the  regenerate  classes,  to  one  of  which  the  parties,  being  kshatryas, 
belonged. 
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[489]  On  appeal,  this  judgment  was  reversed  by  the  High  Court  (Sir        1888 
C.  Turner,  C.  J.,  and  Muttusami  Ayyar,  J.).    Their  judgment  concluded  as    APRIL  21. 
follows  : — 

"  On  the  whol-3  we  consider  the  appellant  sufficiently  established  that 
authority  to  adopt  had  been  given,  and  that  the  will  had  been  executed    by  COUNCIL. 
the  zemindar,  and  that  the  respondent  failed  to  prove^that  at  the  time  the     u  M  186 
authority  was  given  and  the  will  executed  the  zemindar  was  not  competent      |PC\  = 
to  give  the  one  or  execute  the  other.  We  suall.  therefore,  hold  that  on  these  ls  j  ^  '175-, 
issues  the  respondent's  case  failed.  s  gap  p  «  j 

"There  is  the  further  point,  viz.,  the  question  whether  the  adoption  190  =  12 
is  valid  in  respect  of  the  competency  of  the  person  adopted  ?  At  in^f  jap< 
the  hearing  we  were  inclined  to  refer  to  a  Full  Bench  for  considera-  230. 
tion  the  question,  whether  it  has  been  rightly  held  that  an  eldest  or  only 
son  can  legally  be  adopted  ?  The  point  has  been  decided  in  this 
Presidency  in  favour  of  the  validity  of  the  adoption,  and  in  a  case 
under  the  Mitikshara  Law,  a  decision  of  the  High  Court  of  Bengal 
to  the  same  effect  has  been  approved  by  the  Privy  Council.  We, 
therefore,  fear  that  it  would  be  usLjless  to  ask  the  Court  to  reconsider 
a  question  of  law  on  which  the  highest  tribunal  has  pronounced  an 
opinion,  seeing  lhab  the  reasons  on  which  we  still  entertain  doubt  as 
to  the  validity  of  such  an  adoption  have  b;en  stated  with  great 
ability  by  Mr.  Justice  Mitter  of  the  Calcutta  High  Court.  The 
essence  of  adoption  being  gift,  the  competency  of  the  giver  is  essential 
to  the  effectual  creation  of  sonship,  arid  the  Hindu  Law,  as  we 
understand  it,  declared  the  Hindu  house-holder  incompetent  to  give 
his  only  son.  Moreover,  in  the  various  treatises  which  illustrate  the 
later  law  obtaining  in  this  Presidency,  we  find  that  the  commentators, 
when  discussing  restrictions  which  some  writers  imposed  on  adoptions,  and 
declaring  that  they  could  not  apply  in  cases  of  necessity,  are  generally  care- 
ful to  add  that  the  adoption  is  valid  if  the  boy  be  a  younger  son.  We 
should  be  glad  if  opportunity  arose  for  the  re-consideration  of  this  question 
by  the  Privy  Council  ;  but  until  the  present  precedents  are  overruled,  we 
feel  ourselves  constrained  to  follow  them.  We  do  not,  therefore,  direct  an 
inquiry  as  to  whether  the  appellant  was  the  eldest  or  the  only  son  of  his 
father." 

After  obtaining  leave  to  appeal  from  this  judgment  the  plaintiff  died, 
leaving  an  only  daughter,  the  present  appellant.  [490]  Krishna  Chandra 
Devu,  the  natural  father  of  the  adoptei  minor,  having  also  died,  the  Court 
of  Wards  represented  the  minor  on  this  appeal. 

Mr.  /.  D.  Mayne  and  Mr.  G.  P.  Johnstone  appeared  for  the  appel- 
lant. 

Mr.  R.  V.  Doyne  and  Mr.  C.  C.  Macrae,  for  the  respondent. 

Only  the  question  of  fact,  as  to  the  authority  having  been  given  to  the 
widow,  was  now  argueJ  ;  the  argument  of  the  question  of  law  being  post- 
poned till  it  should  be  ascertained  whether  it  was  raised,  the  result  being 
that  it  was  not  raised  (1). 

On  a  subsequent  day  ('^ist  April)  their  Lordships'  judgment  was 
delivered  by : — 

(1)  In  Nilmadub  Doss  v.  Bishumber  Doss,  13  M.I.  A.  85  the  fact  of  adoption  severing 
the  relation  of  the  boy  with  his  natural  father  was  negatived  by  the  decision  ;  and  that 
the  father  would  not  be  likely  to  give  in  adoption  an  eldest  or  only  son  otherwise  than 
as  "  dwayamashyayana  "  was  referred  to  among  the  reasons. 
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1888  JUDGMENT. 

APRiL.21.  LORD  MACNAGHTEN. — The  zemindar  of  Madgole  died  on  the  25bh  of 

PRIVY      December  1875.     He  left  two  widows  but  no  male  issue.     On  the  8th  of 

p  November  1876,  the  senior  widow  adopted  a  son'to  her  deceased  husband. 

In  1881  the  junior  widow  brought  th§  present  suit  to  have  the  adop- 

11  M.  488    tion  set  aside,  on  the  ground  that  the  senior  widow  had  no  authority  from 

(P.C.)=      her  husband  to  make  an  adoption;  and  also  on  the  ground  that  the  adoption 

18  I. A.  178=  was  invalid  by  Hindu  law,  because  the  infant  who  was  adopted   was  the 

5  Bar.  P.C.J.  only  son  of  his  natural  father. 

190  =  12  The  question  of  Hindu  law  was  not  argued   before  their  Lordships. 

Ind.  Jur.     In  the  view  which  they  took  of  the  evidence,  it  became  unnecessary  to 

250.         have  it  discussed.     But  as  this  question   seems  to  have  b^en  determined 

by  the  High  Court  in  deference  to  a  decision,  or  supposed  decision  of  this 

Board,  it  may  be  as  well   to  state  that  the   learned  counsel  on  both  sides 

informed  their  Lordships   that  they  had  been  unable  to  find    the   decision 

by  which  the  High  Court  conceived  themselves  bound. 

The  case  presented  on  behalf  of  the  senior  widow  and  the  adopted 
child  was  this  : — On  Monday  the  20th  December,  1875,  the  zemindar 
verbally  authorized  the  senior  rani  to  make  an  adoption;  on  the  follow- 
ing day  he  executed  a  will  expressly  conferring  upon  her  authority  to 
adopt,  and  at  the  same  time  he  dictated  a  letter  and  sent  it  to  the 
Collector  at  Vizagapatam  [491]  intimating  the  fact  of  his  having  executed 
a  will  to  that  effect.  Each  of  these  allegations  was  traversed  by  the 
junior  widow. 

Apart  from  the  matters  directly  at  issue,  the  circumstances  of  the 
case  are  not  in  dispute. 

The  zemindars  of  Madgole  belonged  to  a  family  of  some  antiquity, 
with  pretensions  to  a  mythical  descent.  In  token  of  their  descent  they 
used  the  badge  or  emblem  of  a  fish  on  their  banners  and  on  the  seal  of  the 
zemindari,  and  they  were  in  the  habit  of  authenticating  documents  by  a 
drawing  intended  to  represent  the  same  device,  and  called  the  matsya 
santakam  or»fish  signature. 

The  late  zemiudar  succeeded  to  the  family  estate  in  1833.  The 
property  was  then  much  embarrassed.  It  became  still  further  involved 
during  his  tenure.  The  principal  creditor  was  the  Maharaja  of  Jeypore, 
who  was  in  possession  as  mortgagee.  A  person  of  the  name  of  Lakshmaji 
was  the  zemindar's  muktyar,  and  he  received  a  similar  appointment  from 
the  Maharaja.  In  1875,  Lakshmaji  took  a  lease  of  the  zemindari.  The 
control  of  affairs  was  thus  in  his  hands,  and  ail  the  officials  of  the  estate 
were  under  his  orders.  Lakshmaji  is  said  by  the  High  Court  to  have 
been  a  clever  but  unscrupulous  person.  Probably  this  statement  does 
him  no  great  injustice.  At  the  date  of  the  judgment  of  the  High  Court,  he 
appears  to  have  been  undergoing  a  sentence  of  imprisonment  for  forgery. 

For  some  13  years  or  more  before  his  death,  the  zemindar  was  a  help- 
less cripple  from  rheumatism.  He  became  seriously  ill  about  a  month  or 
six  weeks  before  he  died.  In  a  letter  from  the  Sub-Magistrate  to  the 
Collector  of  Vizagapatam,  dated  the  25r<h  December  1875,  announcing  the 
zemindar's  death,  it  is  stated  that  he  had  been  bedridden  for  three  days 
before  the  21st,  "  owing  to  excessive  heat,  swelling  of  the  body,  and 
diarrhoea,  and  the  weakness  resulting  therefrom."  On  Monday  the  20th 
of  December  he  was  seized  with  a  violent  attack  of  vomiting,  and  it  is  said 
that  "  the  burning  in  his  limbs  increased  largely."  Under  that  attack, 
from  which  he  never  rallied,  he  sank  on  Saturday  the  25th  of  December, 
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There  seems  to  have  been  among  the  zemindar's  depecdants  a  faction        1888 
opposed  to  Lsksl'inaji,  and  ncmirjally,  at  any  rate,  in  the  interest  of  the    APRIL  21. 
senior  rani.     The  head  of  this  faction    was    one    Gopala,    an    illegitimate 
brother  of  the  zemindar.     As  the  illness  of  [492]  the  zemindar  increased      PRIVY 
and  his  death  was  evidently  approaching,  Gopala's  faction  grew  bolder  and  COUNCIL. 
there  were  disturbances  between  the  adherents  of   Gopala  and- those  of    ..7T~lfl 
Lakshmaji.     The  Sub-Magistrate  was    informed   that  rioting  was  appre-       _*' 
headed.     On  the  evening  of  Friday  the  24th  of  December  the  Sub-Magis-      '  «         _ 
trate   received   a   summons  from   Gopala,    requesting    him  to   enter  the 
fort    where  the    zemindar    resided    and    quell  a   disturbance.     He  went       "'    ' 
there    accompanied  by    the  Inspector  of  Police.     On    entering  the  fort,      *90  =  12 
Gopala  took  him  to  the  senior  rani,  who    was  in  her  husband's  room.       n  ' 
The  rani  exclaimed  :     "  This  is  just  the  time  for  preserving  the  matsya 
race,    and  told    one  of    the    servants    to   bring    that   paper."     A    paper 
was  brought  and  placed  in    the  hand  of    the   rani,  who  gave  it  to  the 
Sub-Magistrate,  saying  it  was  the  will  of  the  raja.     The  Sub-Magistrate 
went  up  to  the  zamindar  to  ask  him  if  it  was    so.     The  zemindar's  eyes 
were  open.     He  seems  to  have  made  an  effort  to    speak,  but   failed.     He 
gave  no  sign  with  his  hands  or  with  his  head.     The  Sub-Magistrate  then 
had  the  document   read  aloud.     When  the  will  was  read  out   Lakshmaji 
said,  "  Eaja  did   not  execute  it.     It  is  a  forgery."     The  Sub-Magistrate 
then  sealed  up  the  zemindar's  property  as  far  as  was  practicable.    He  tried 
to  find  the  seal  of  the  zemindari.     The  rani  said  it  was  with  Lakshmaji. 
Lakshmaji  denied  that  be  had  it.     The  Sub-Magistrate   then  went  to  the 
house  of  the  manager  Narasimham.     He  was  examined  in  the  absence  of 
Lakshmaji,  and  he  stated  that  he  had  sent  the  seal  to  Lakshmaji  three  or 
four  days  before.     The  seal  however  could  not  be  found,  a*nd  it  has  not 
been  discovered  since.     The  Sub-Magistrate  took  possession  of  the  docu- 
ment which  was  represented  to  be  the  zamindar's  will,  and  sent  it  on  the 
following  day  to  the  Collector.     There  is  ro  doubt  that    it  was  produced 
at  the   trial  in  the  same  state  in  which  it  was  on  the  night  of  the  24th  of 
December.     It  is  sealed  with  the  seal  of  the  zemindar,   and  also  bears  the 
fish  signature.     It  purports  to  be  attested  by  20  witnesses,  and  to  be  sub- 
scribed by  one  Lingaya  as  the  writer  of  the  document. 

The  zemindar  did  not  recover  consciousness,  and  died  as  already  stated 
on  the  25th  of  December. 

In  March  1876  the  alleged  will  was  presented  for  registration.  In 
support  of  the  application  thirteen  witnesses,  of  whom  the  senior  rani 
•was  not  one,  were  examined.  The  acting  Registrar  refused  registration. 
Among  the  reasons  which  be  gave  for  the  [493]  refusal,  he  referred  to 
the  discrepancies  in  the  evidence  of  the  witnesses  and  to  their  demeanour. 
On  that  occasion  the  witnesses  who  deposed  to  the  execution  stated  that 
the  zemindar  sat  up  and  signed  the  document  in  their  presence.  They 
did  not,  they  said,  see  it  sealed  or  delivered  to  the  senior  rani,  but  they 
understood  that  it  was  sent  to  the  manager  to  be  sealed,  and  that  it  was 
afterwards  delivered  to  her. 

An  appeal  was  presented  from  the  decision  of  the  Acting  Registrar. 
In  view  of  this  apoeal  the  senior  rani  was  examined  herself.  Her  state- 
ment was  this : — OQ  Monday  the  20sh  of  December  her  husband  was  in 
a  critical  state.  She  went  into  his  room  about  9  A.M.  She  asked,  "  What 
is  to  be  my  fate?  I  have  no  children,  and  what  is  to  become  of  me?"  He 
told  her  to  make  one  or  two  adoptions,  to  reign  over  the  country,  protect 
the  second  wife  and  concubines  just  as  he  did,  and  conduct  the  ad- 
ministration. On  Tuesday  about  3  P.M.,  at  the  time  of  meals  he  gave 
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1888       her  the  will.     No  one  was  in  the  room   at  the  time  but  herself  and  the 

APRIL  21.    raja.     On  the  very  day  he  gave  her  the  will   he  had  sent  either  a  will  or 

a  letter  to  the  Collector.     He  signed  the  will   in  her   presence,    and  also 

PRIVY      smeared  the  ink  on  the  seal  and  affixed  the  seal  himself.     No  one  attested 

COUNCIL,  the   will   while  she    was  there.     She   took   the   will   and    left  it  in  her 

box  for  three  days,  and  gave  it  to  the  Sub-Magistrate  on  the  Friday. 

After  this  evidence  was  given  the  appeal  from  the   Acting  Registrar's 

("•C.)=      decision  was  allowed  to  drop.     The  rani's  statement  to  Mr.  Goodrich,  the 

I. A.  176=  Acting  Collector,  who  made  inquiries  into  the  matter  at  the  instance  of  the 

Bar.     .C.J.  goar(j  of  Revenue  in  July  1877,  was  that  she  was  advised  that  it  was 

unnecessary  to   establish  the  genuineness  of   the    will,    as   the  zemindar 

Ind.  Jur.    j^d  given  her  authority   to  adopt.     Mr.  Goodrich 's   report   was  put  in 

evidence  by  the  rani.     It  may  be  observed,  in   passing,  that  Mr.  Goodrich 

remarks  : — "Unfortunately,  there  has   been  keen  contention   all  through 

the  business  ;  many  have  changed  sides,  some  more  than   once  ;   and  the 

amount  of  perjured  evidence  at  the  disposal  of  each  faction   has  been 

great." 

In  October  1877  the  Governor  in  Council  directed  the  Board  of 
Revenue  to  intervene  in  their  capacity  of  Court  of  Wards  for  the  protection 
of  the  rights  of  the  two  widows,  who  were  registered  as  proprietresses  of 
the  Madgole  estate. 

[494]  In  December  1879  the  junior  widow  was  relieved  from  the 
guardianship  of  the  Court  of  Wards. 

This  suit  was  instituted  on  the  8th  of  August  1881.  The  senior 
widow  and  ten  other  persons,  four  of  whom  had  been  witnesses  in  the 
registration  proceedings,  were  examined  for  the  defence.  The  senior 
widow  was  the  first  witness.  Her  account  of  the  conversation  on 
Monday  was  much  the  same  as  that  which  she  gave  on  the  former 
occasion,  except  that  she  placed  the  conversation  at  2  ihams  or  12  o'clock, 
and  said  what  when  she  went  to  her  husband's  room  there  were  males  in 
the  room,  who  were  ordered  to  leave,  and  she  added  that  the  people  out- 
side could  have  heard  her  conversation  with  her  husband,  and  that  the 
interview  ended  by  her  husband  saying  : — "  You  had  better  go  now.  I 
shall  execute  a  will  to-morrow  and  give  you."  As  regards  the  interview 
on  Tuesday,  she  adhered  to  her  statement  that  she  went  at  3  jhams 
or  3  o'clock  to  see  her  husband  at  meal  time,  and  that  her  husband  both 
signed  and  sealed  the  will  in  her  presence.  She  added  that  she  stayed 
alone  with  her  husband  about  an  hour  talking  over  their  past  griefs 
and  joys. 

The  room  in  which  the  sick  man  was  lying  was  an  apartment  without 
windows.  The  door  opened  into  a  verandah  3  cubits  wide.  The  room  is 
said  to  have  been  about  7  or  8  cubiba  wide  and  10  or  18  cubits  long  from 
north  to  south.  The  cot  on  which  the  sick  man  lay  was  close  by  the 
southern  wall. 

Several  witnesses  speak  to  being  in  the  room  on  Monday  when  the  rani 
came  in.  They  say  they  went  out,  sat  down  on  the  verandah,  and  heard 
the  whole  conversation.  The  persons  outside  were  about  twenty  in  all. 
After  the  rani  left  the  sick  man  repeated  the  conversation  to  them,  and 
they  congratulated  him  on  having  authorized  his  wife  to  make  an  adop- 
tion. He  told  them  he  was  going  to  execute  a  will  on  the  following 
morning,  and  asked  them  all  to  come  quickly.  Accordingly  they  came. 
Lingaya  was  among  the  first  to  arrive.  The  zemindar  handed  him  a 
draft  and  told  him  to  copy  it..  He  was  about  an  hour  copying.  He  did 
not  know  in  whose  handwriting  the  draft  was.  It  was  in  the  handwriting 
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of  some  Madgole  man.     When  the  will  was  copied  it  was   read    out   once        1888 
or  twice,  and  then  the  zemindar  sat  up  and  signed  it,  and  handed  it  back    APRIL  21. 
to  be  witnessed  by  those  present.     While  the  will  was   being    signed,    the 
zemindar  dictated  a  letter  to  the  Agent  of  the  Government  at  Vizagapatam.      PRIVY 
It  was  [495]  written  by  Venkanna,  not  by    Lingaya,   the  writer  of  the  COUNCIL. 

will.     When  the  letter  was  finished,  it  was  handed  to  the  zemindar,    and         

then  the  rani  came  in.  Those  present  then  left  the  room.  Some  went  away 
at  once;  others  waited  in  the  verandah  for  about    an   hour.     During  that      (  •  ->~ 
time  they  were  not  peeping  in.     Then  tiny  neeped  through  the  door,  which  ** 

was  ajar  about  a  span,    and   jusn  at  that  moment  is  happened    that  the  ' 

zemindar  called  for  his  seal.     It  was  taken   from  his  box.     He  signed  the      190==1 
letter.     He  sealed  the  letter  and  the  will,  and  gave  the  will  to  the  rani. 

Such  in  substance  is  the  account  given  by  the  witnesses  for  the 
defence  on  whom  the  levrned  Counsel  for  the  respondent  relied.  On  the 
other  hand,  there  are  witnesses  for  the  defence  from  whose  evidence  it  may 
be  collected  that  a  person  standing  at  the  door  of  the  sick  man's  room 
could  not  see  him  where  he  was  lying ;  that  nobody  peeped  through  the 
door,  and  that,  in  fact,  it  was  not  possible  to  do  so  ;  and  also  that  the  • 
conversation  could  not  be  heard  outside,  that  the  sick  man's  voice  was 
feeble,  and  that  the  rani  spoke  low.  And  it  is  to  be  observed  that 
Narasimham,  the  manager,  ninth  witness  for  the  defence,  who  does  not 
seem  to  have  had  any  motive  for  stating  that  which  was  untrue,  says  that 
he  saw  the  zemindar  daily,  from  the  20th  to  the  24th  of  December 
inclusive,  and  he  adds  :  "  I  did  not  get  any  papers  signed  by  him.  He  was 
too  weak  to  transact  business  or  to  sign  papers  during  those  days.  His 
hand  was  swollen.  He  postponed  signing  chitta  for  a  fortnight,  as  he  could 
not  sign." 

Taking  the  evidence  of  the  accepted  witnesses,  there  are  discrepancies 
to  which  the  Subordinate  Judge  has  perhaps  attached  too  much  impor- 
tance. There  are  contradictions  of  more  importance  between  the 
statements  made  by  Lingaya,  Venkanna.  and  a  third  witness,  Bhupala 
Raj,  in  this  suit,  and  their  former  depositions  which  were  put  in  evidence. 
The  account  of  the  transaction  adopted  by  the  learnei  Counsel  for  the 
respondent,  presents  many  improbabilities.  The  story  of  the  assemb- 
ly in  the  sick  man's  room  on  Monday  morning,  of  the  persons  present 
going  into  the  verandah  and  hearing  there  the  conversation  between  the 
zemindar  and  the  rani,  and  the  zemindar's  promise  to  execute  a  will 
on  the  following  day,  seems  improbable.  It  is  not  a  little  remarkable 
that  there  appears  to  be  no  trace  whatever  of  this  story  in  the  evidence 
given  on  the  registration  proceedings.  It  is  also  remarkable  that  the  time 
of  the  rani's  visit  to  her  husband  [496]  on  Monday  is  now  placed  much 
later  in  the  day  than  it  was  in  her  evidence  in  1876-  In  1876  the  visit  is 
stated  to  have  taken  place  at  9  A.M.,  a  time  at  which  it  is  not  likely  that  the 
zemindar  would  have  had  visitors,  if  one  may  judge  from  what  is  said  to 
have  occurred  on  the  following  day.  People  were  asked,  it  is  said,  to 
come  early  on  the  following  day  to  witness  the  will,  and  yet  no  one  seems 
to  have  come  before  10.  The  account  of  the  scene,  when  the  will  is  said  to 
have  been  copied,  signed,  and  attested  also  seems  improbable.  It  is  improb- 
able that  a  person  admittedly  in  the  state  in  which  the  zamindar  was  should 
havebeen  able  to  trace  the  fish  signature  with  his  own  hand,  and  to  take 
so  active  a  part  in  the  transaction, — sitting  up  without  assistance,  giving 
directions,  and  above  all,  dictating  a  letter  of  some  length  to  the  Collector, 
which  explained  his  will  as  regards  adoption,  and  asked  the  favourable 
consideration  of  the  Government.  It  is  most  improbable  that  this  scene, 
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1888        for  which  arrangements  were  openly  made  the  day  before,  should  have  gone 
APRIL  ai.     on  for  so  many  hours  without  attracting  the  notice   of  Lakshmaji,  who  is 
said  nev<r.to  have  left  th  fort  durirg  the  zemindar's  illness,  and  to  have 
PRIVY       k^t  a  vigilart  \\atch  en  the  proceedings  of  the  opposite  faction. 
COUNCIL.  But  these  improbabilities  are  trifling  compared  with  the  improbability 

~~         presented  by  the  document  itself,  and  by  the  circumstances  under  which 
was  ^rst  introduced  on  the  stage. 


PC    _  . 

i  •         _  ^e  alleged  will  is  a  remarkable  document.     It  is  clear  and  concise  and 

'        ~"  singularly  well  arranged.  It  provides  for  many  things  besides  providing  for 
adoption,  which  is  said  to  have  been  the  reason  for  its  execution.    It  pro- 
~          vides  for  an  allowance  for  the  second  wife,  for  the  testator's  daughter,  for 

n  '  ur'  his  concubines,  and  above  all,  it  provides  for  placing  the  administration  of 
the  estate  in  the  hands  of  Gopala.  Now  Gopala,  as  we  know  from  the 
statement  of  the  senior  rani  herself,  was  in  disgrace  at  the  time.  She 
says  in  her  final  examination  :  "  At  the  time  of  the  raja's  death  Gopala 
Bhupati  was  banished  from  the  fort.  It  was  the  raja  himself  who  preclud- 
ed him  from  coming  into  the  fort."  In  the  judgment  of  the  High  Court 
it  is  stated  that  he  had  not  been  allowed  access  to  the  palace  for  some 
years.  Whether  this  statement  be  founded  on  an  admission  at  the  hearing 
or  not,  Gopala's  banishment,  as  it  was  the  act  of  the  zemindar  himself, 
must  in  all  probability  have  occurred  before  the  zemindar's  last  illness.  It 
is  [497]  almost  incredible  that  the  zemindar  could  have  meant  to  commit 
the  management  of  his  estate  to  a  person  whom  he  had  himself  banished 
from  his  presence.  Then  there  is  nothing  in  the  evidence  to  show  that 
the  dispositions  in  the  alleged  will  emanated  from  the  mind  of  the  alleged 
testator,  or  that  he  had  any  thing  whatever  to  do  with  the  instructions  from 
which  the  will  was  prepared.  Lingaya  says  that  he  wrote  the  will  on 
the  Tuesday  morning  from  a  draft  handed  to  him  by  the  zemindar. 
The  draft  is  not  forthcoming,  which  is  perhaps  not  to  be  wondered 
at.  But  the  person  who  wrote  the  draft,  who  is  said  to  have  been  a 
Madgoleman,  is  not  produced.  No  one  seems  to  know  who  he  was.  As 
the  zemindar  could  rot  leave  his  room,  the  writer  must  have  come  to 
the  zemindar.  There  could  have  been  no  difficulty  in  finding  the 
writer,  and  it  is  to  be  observed  that  the  will  was  challenged  as  a  forgery 
when  first  it  was  produced,  and  that  Lingaya  was  questioned  as  to  the 
writer  of  the  draft  on  his  first  examination  in  1876.  so  there  can  be  no 
ground  for  suggesting  that  this  point,  which  is  obviously  of  the  utmost 
importance,  comes  as  a  surprise  to  the  supporters  of  the  will.  Again, 
there  is  nothing  to  show  that  the  zemindar  had  anything  to  do  with 
procuring  the  seal  from  the  manager,  in  whose  custody  it  was  until  three 
days  before  the  death.  It  seems  to  have  been  obtained  from  him  by  a 
trick.  Two  messengers  were  sent  for  the  seal.  They  each  said  the 
zemindar  wanted  the  seal,  and  that  Lakshmaji  was  with  him  at  the  time. 
It  was  given  to  the  second  man,  because  his  story  corresponded 
with  that  of  the  first.  The  second  messenger  is  said  not  to  be  alive, 
but  there  was  no  suggestion  that  the  first  messenger  was  dead,  and  he  is 
not  produced. 

On  the  whole,  therefore,  the  irresistible  inference  seems  to  be  that 
the  alleged  will,  whether  it  was  prepared  before  or  after  Monday  the 
20th,  was  not  prepared  by  the  instructions  of  the  zemindar,  and  that  the 
seal,  by  which  it  purports  to  be  authenticated,  was  not  procured  from  the 
manager  by  the  zemindar's  directions. 

Under  these  circumstances,  their  Lordships  are  of  opinion  that 
it  would  not  be  safe  to  rely  on  the  oral  evidence  as  proof  that  the 
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document  propounded  by    the    respondent    does   contain    the   last  will        1888 
and    testament   of    the    deceased.     The    burden   of     proof    rests    with    APRIL  21. 
the    propounder    of^the    will,    and,  in   their    Lordships'    opinion,    the 
respondent    has    not    discharged    that     burden.      In    their    [498]    opi-      PRIVY 
nion,  no  reliance  can  be  placed   on  the  alleged  conversation  on   Monday,   COUNCIL, 
or  on  the    letter  which   is    said    to    have  been   signed  by  the  testator 
on  the  21st,  but  which,  from  a  pencil  memorandum  upon  it,  does  not 
appear   to  have  been  received  until   after  the  zemindar's  death.     It     was 
for  those   who   produced  that  letter  to  give    an   explanation   of  the   date  *" 
endorsed,  if  they    meant     to    contend    that  that  date    was  not,    as    Jt9  Sar.  P.C  J. 
presumably  was,  the  date  of  receipt. 

In    the    result,    their    Lordships    agree    with  the  findings  of    the     'nd-  t*ur§ 
Subordinate  Judge,  though  much  of  his  reasoning  appears  to  be  far-fetched 
and  ill-founded.  In  particular,  there  seems  to  be  no  ground  for  his  strictures 
upon  the  conduct  of  the  Sub-Magistrate. 

Their  Lordships  will  humbly  advise  Her  Majesty  that  the  appeal  ought 
to  be  allowed,  and  that  the  respondent  ought  to  pay  the  costs  in  the  High 
Court  and  in  the  Court  of  the  Subordinate  Judge,  whose  judgment  will  be 
restored,  except  as  regards  the  payment  of  costs.  The  respondent  must 
pay  the  costs  of  the  appeal. 


11  H.  498. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


SlNGARACHARLU   (Plaintiff),  Appellant  V.    SlVABAI   AND   OTHERS 
(Defendants),  Respondents*      [24th  April,  1888  ] 

Transfer  of  Property  Act,  Section  136— Purchase  of  actionable   claim  by  officer  of  Court 
—Jurisdiction,  Meaning  of  term. 

Section  136  'of  the  Transfer  of  Property  Act,  1882,  provides  that  no  officer 
connected  with  a  Court  of  Justice  can  buy  an  actionable  claim  falling  under  the 
jurisdiction  of  the  Court  in  which  such  officer  exercises  his  functions- 

The  plaintiff,  an  officer  in  a  District  Court,  having  purchased  the  rights  of  the 
mortgagee,  in  a  bond  sued  to  recover  Rs.  2,225  due  upon  it  in  the  Court  of  the 
District  Munsif  ; 

Held,  that  as  the  claim  did  not  fall  under  the  immediate  jurisdiction  of  the 
District  Court,  Section  136  was  not  applicable. 

[R.,  16  A.  315  (F.B.);  18  A.  265.] 

APPEAL  from  the  decree  of  C.  S.  Crole,  District  Judge  of  North  Arcot, 
reversing  the  decree  of  P.  Virasami  Ayyar,  District  Munsif  of  Arni,  in 
suit  No.  133  of  1886. 

[499]  The  facts  necessary  for  the  purpose  of  this  report  appear  from 
the  judgment  of  the  Court  (COLLINS,  C.J.,  and  SHEPHARD,  J.). 

Bhashyam  Ayyangar  and  Narayana  Ran,  for  appellant. 

Ramachandra  Ran  Saheb  and  Ramasami  Mudaliar,  for  respondents. 

JUDGMENT. 

The  plaintiff  being  a  clerk  in  the  District  Court  became  the  transferee 
of  the  bond  on  which  the  suit  was  brought  in  the  District  Munsif's  Court. 

*  Second  Appeal  No.  105S  of  1887. 
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On  appeal  the  District  Judge  held  that  the  case  fell  within  Section  136  of 
the  Transfer  of  Property  Act,  and  that  the  transfer  was  therefore  void  and 
inoperative.  At  the  hearing  we  were  referred  to  tha  case  of  Eathnasami 
v.  Subramanya  (l)  in  which  the  plaintiff  was  a  vakil  of  the  High  Court, 
who  had  bought  a  bond  and  sued  upon  it;  in  the  Subordinate  Court  of 
Kumbakonam.  It  was  argued  in  that  case  that  as  a  vakil  of  the  High 
Court  is  entitled  to  practise  in  every  Subordinate  Court  as  in  the  High 
Courts,  he  is  not  at  liberty  to  buy  an  actionable  claim  anywhere  within 
Presidency.  But  the  Court  declined  to  accept  this  view  of  the  section, 
and  held  that  as  there  was  no  evidence  that  the  vakil  practised  regularly 
in  the  Subordinate  Court,  the  assignment  to  him  was  not  affected  by  the 
section. 

The  effect  of  this  decision  really  is  to  limit  the  operation  of  the  sec- 
tion by  confining  it  to  the  cases  in  which  bhe  claim  is  necessarily  and 
immediately  litigated  in  the  Court  in  which  the  person  affected  exercises 
bis  functions.  In  the  present  case  the  Court,  under  the  jurisdiction  of 
which  the  claim  actually  fell,  was  not  the  Court  in  which  the  plaintiff 
exercised  his  functions.  It  was  only  by  transfer,  appeal,  or  otherwise 
that  the  District  Court  would  have  gained  jurisdiction. 

We  do  not  think  that  this  potential  jurisdiction  is  the  jurisdiction 
intended  by  the  section.  By  way  of  analogy  we  may  refer  to  the  language 
of  the  Indian  Majority  Act,  Section  3,  where  the  words  "  every  minor 
under  the  jurisdiction  "  have  been  held  to  mean  ''  minor  actually  subjected 
to  the  jurisdiction  of  the  Court  of  Wards,"  and  not  "  minor  who  may  be 
so  subjected." 

We  must  reverse  the  decree  of  the  District  Judge  and  remand  the  case 
for  disposal  on  the  merits. 

Costs  to  be  provided  for  in  the  revised  decree. 


11  M.  500. 
[500]    APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.   Justice  Wilkinson. 


QUEEN-EMPRESS  v.  VYTHILINGA  AND  OTHERS.* 
[9th  January,  1888.] 

Registration    Act,  1877,    Sections  82,   83  —  Criminal  Procedure  Code,    Section   195— 
Sanction, 

Certain  persons  were  charged  with  offences  falling  under  Section  82  of  the 
Indian  Registration  Act,  1877,  and  also  with  forgery  of  a  document  presented  to, 
and  registered  by,  a  Sub-Registrar  ;  the  Sub- Registrar  having  granted  sanction 
to  prosecute  the  persons  concerned  without  holding  any  enquiry,  the  Sessions 
Judge  referred  the  case  to  the  High  Court  under  Section  2  io  of  the  Code  of 
Criminal  Procedure,  in  order  that  the  commitment  might  be  quashed  on  the 
ground  that  there  was  no  legal  sanction  : 

Held,  that  no  sanction  was  necessary  as  to  the  charge  of  forgery,  and  that  the 
provisions  of  Section  195  of  the  Code  of  Criminal  Procedure  were  not  applicable. 
CASE  referred  for  the  orders  of  the  High  Court  under  Section  438  of 

the  Code  of  Criminal  Procedure,  by  J.  A.  Davies,  Acting  Sessions  Judge  of 

Tan  j  ore. 

*  Criminal  Revision  Case  No.  499  of  1887, 
(1)  11  M.  56  (61). 
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The   facts  of   this    case   ara   sat   out  in    the  judgment  of  the  Court        1888 
(COLLINS,  C.J.,  and  WILKINSON,  J.).  JAN.  9. 

Kalianaramayyar,  for  accused. 
Pattabhiramayyar,  for  the  Crown.  APPEL- 

JUDGMENT. 

The  Acting  Sessions  Judga  of  Tanjore  applies  to  the  High  Court  to 
exercise  the  powers  vested  in  it  by  Section  215,  Criminal  Procedure  Code,  800> 

and  to  quash  the  commitment  of  certain  persons  to  take  their  trial 
before  the  Court  of  Sessions,  on  the  ground  that  thare  has  bean  no  legal 
sanction  for  the  prosecution.  Four  persons  have  been  committed  to  the 
Court  of  Sessions  on  the  following  charges  :  (1)  defendants  Nos.  1  and  4 
on  a  charge  of  forgery,  (2)  defendants  Nos.  2  and  3  on  a  charge  of  abet- 
ment of  using  a  forged  document  as  genuine  (Sections  471  and  109,  Indian 
Penal  Code),  (3)  defendants  Nos. 2  and  3  on  a  charge  of  abetting  false  person- 
ation before  a  Sub-Eegistrar  (Section  82,  Act  III  of  1877),  [501]  and  (4) 
defendants  Nos.  2  and  3  on  a  charge  of  making  false  statements  before  a 
Sub-Eegistrar  (Section  82,  Act  IK  of  1877). 

The  document  which  is  alleged  to  have  been  forged  purports  to  have  been 
executed  on  the  7th  January  1887.  It  was  presented  for  registration  and 
registered  on  the  23rd  idem.  The  document  purports  to  have  been  executed 
by  the  prosecution  1st  w.tness  (Amirthathammal)  to  defendant  No.  1 
(Vythilinga  Chetti)  mortgaging  her  lands  to  him  as  security  for  a  loan  of 
Es.  1,500.  Defendant  No.  2  is  the  writer  of  the  document,  and  defendants 
Nos.  3  and  4  arj  the  attesting  anl  identifying  witnesses.  Oa  being 
applied  to  by  Amirbhathamnoal  to  gran",  sanciim  for  the  prosecution  of  the 
accused,  the  Sub-Eegistrar  passed  the  following  proceedings  :  '  The 
document  having  been  registered,  I  cannot  take  the  initiative  in  the  matter. 
Sanction  is  however  accorded  to  the  petitioner  to  prosecute  the  persons 
concerned."  O-.i  the  authority  of  Queen- Empress  v.  Sheikh  Bcari  (1)  the 
Sessions  Judge  is  of  opinion  that,  as  the  Sub-Eegistrar  has  taken  no 
evidence  and  made  n)  enquiry  before  granting  sanction,  the  commitment 
is  illegal. 

Tne  only  offences  f  >r  which  a  registering  officer  cm  grant  permission 
to  prosecute,  are  those  referred  to  in  Sastion  82  of  the  Act  (III  of  1877). 
If  the  permission  of  the  Sub-Eegistrar  was  necessary  for  the  prosecution  of 
defendants  Nos.  2  and  3  for  miking  false  statements  before  him  and  for 
abetting  false  personation,  such  permission  was  granted.  But  it  has  been 
held  by  a  Full  Bench  of  the  Calcutta  High  Court  on  Gopi  Nath  v.  Kuldip 
Singh  (2)  that  it  is  not  necassary  that  sanction  should  ba  given  before 
instituting  a  charge  under  Section  82.  The  Sub-Eegistrar's  sanction 
was  not  necassary  for  instituting  the  charge  of  forgery.  The  alleged 
forged  document  has  not  been  given  in  evidence  in  any  proceeding  before 
a  Court,  and  the  provisions  of  Section  195  of  the  Code  of  Criminal  Pro- 
cedure have  therefore  no  application.  For  these  reasons  we  refuse  to 
quash  the  commitmeut,  and  direct  the  Sessions  Judge  to  proceed  to 
hear  and  determine  the  case  acaording  to  law. 


(1)  10  M.  232.  (2)  11  C.  566. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  APPEL- 

Mr,  Justice  Muttusami  Ayyar.  LATE 

CIVIL. 

SESHAMA  (Defendant),    Appellant  v.  SANKARA  (Plaintiff),  Respondent*     12  M.  1. 
[6th  February  and  20th  April,  1888.] 

Boundary  Act,  1860,  Sections  21,  25,  28—  Limitation  Act,  1877,  Sections  6,  14 — Appeal 
from  decision  of  Boundary  officer — Limitation — A  ward  by  Arbitrators — Irregular 
procedure. 

The  appeal  allowed  by  Section  28  of  the  Madras  Boundary  Act,  XXVIII  of  1860 
is  one  from  a  decision  recorded  in  the  presence  of  the  parties  and  duly  intimated 
to  them  as  required  by  Section  25  of  the  said  Act. 

In  18S3  a  plaint  by  way  of  appeal  from  a  decision  purporting  to  be  passed  under 
Section  25  of  the  Boundary  Act  was  presented  to  the  Court  of  a  District  Munsif 
and  returned  on  the  ground  that  the  subject-matter  of  the  suit  was  beyond  the 
jurisdiction  of  the  said  Court.  The  plaint  was  then  filed  in  the  District  Court 
more  than  two  months  after  the  date  when  the  decision  of  the  Boundary  Set- 
tlement officer  was  communicated  to  the  parties  : 

Held,  that  Section  14  of  the  Limitation  Act,  1877,  applied,  and  that  the  suit 
was  not  barred  by  limitation. 

The  true  construction  of  Section  6  of  the  Limitation  Act,  1877,  is  that,  save 
as  to  the  period  of  limitation,  the  other  provisions  of  the  Act  are  applicable  to 
cases  governed  by  special  and  local  laws  of  limitation. 

The  omission  by  the  Collector  to  piss  a  decision  in  accordance  with  an  arbi- 
trator's award  and  to  furnish  a  copy  to  tha  parties  as  required  by  Section  21  of 
the  Boundary  Act  is  fatal  to  the  award. 

[2]  The  power  given  by  Section  21  being  a  judicial  power,  a  Collector  must 
exercise  his  independent  judgment  and  should  not  refer  the  award  for  acceptance 
to  the  Board  of  Eavenue  and  Government,  nor  should  he  adjudicate  when,  as 
agent  to  the  Court  of  Wards,  he  represents  one  of  the  rival  claimants. 

[Appl.,  34  M.  151=8  M.L.T.  310  =  (1911)  1  M  W.N.  28  (29);  R..  24  M.L.J.  41  (45)  =  18 
Ind.  Gas.  617  ;  4  O.C.  181  (185).] 

APPEAL  against  the  decree  of  D.  Buick,  Acting  District  Judge  of 
North  Arcot,  in  Original  Suit  No.  22  of  1883. 

The  facts  necessary  for  the  purpose  of  this  report  sufficiently  appear 
from  the  judgment  of  the  Courb  (C-OLLINS,  C.J.,  andMUTTUSAMl  AYYAR,  J.) 

Mr.  Powell  and  Parthasaradhi  Ayyangar,  for  appellant. 

Mr.  Subramanyam,  for  respondent. 

JUDGMENT. 

The  appellant  is  the  palayagar  of  Bangari  and  the  respondent  is  the 
zemindar  of  Punganur  in  the  District  of  North  Arcot.  Both  the  Bangari 
palayam  and  the  zemindari  of  Punganur  are  permanently-settled  estates 
and  they  are  in  part  contiguous  to  each  other,  the  former  lying  to  the  east 
of  the  latter.  Tbe  property  in  litigation  consists  of  certain  hills  and 
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jungles  which  lie  betwoon  them  and  the  contest  is  as  to  the  estate  in  which 
they  are  included  or  as  to  the  true  boundary  line  between  the  two  estate« 
where  the  hills  and  jungles  in  dispute  are  situated. 

The  boundary  in  dispute  is  that  between  the  villages  Sarakal. 
Gurukuvaripalli  and  Ghiltavaripalli,  a  hamlet  of  Sarakal  in  the  Bangari 
palayam,  "and  the  villages  of  Bonamanda  and  Midimalla  subordinate 
to  the  village  of  Avalapalli  in  the  Punganur  zemindari.  The  latter 
villages  are  on  the  plafeau  and  the  former  are  on  the  plain  below  the 
plateau  and  the  dispute  is  as  regards  the  slopes  of  the  ghats  and  the  valleys 
between  the  spurs  projecting  from  the  table  land.  In  the  plan  attached 
to  the,  decree  of  the  first  Court  the  bound  \ry  claimed  by  the  res- 
pondent is  represented  by  the  yellow  line  commencing  a^  the  spo*;,  marked 
Q  (Bedisakonda)  on  the  south  and  extending  to  Virastralapenta  on 
the  north,  marked  A,  and  the  boundary  claimed  by  the  appellant  is 
denoted  by  a  green  line  commencing  at  Kannaoparai.  marked  W,  and 
extending  to  an  old  temple,  marked  C.  In  July  1882  the  Government 
invested  Lieutenant-Colonel  Cloete,  Deputy  Superintendent  of  Revenue 
Survey,  with  the  powers  of  a  Settlement  officer  under  Madras  Act 
XXVIII  of  1860  for  the  purpose  of  adjudicating  on  the  conflicting  claims. 
The  boundary  line  which  he  determined  as  the  true  line  is  shown  on  the 
plan  by  a  broad  blue  line. 

The  Settlement  officer  recorded  his  decision  at  Trichinopoly  [3]  on 
the  15th  November  1882  and  forwarded  it  to  Madras  where  the  Superin- 
tendent of  the  Madras  Eevenue  Survey  confirmed  it  on  the  10' h  March 
1883.  It  was  then  communicated  to  the  parties  concerned,  the 
communication  from  the  Collector  to  the  (plaintiff)  respondent  being 
dated  the  24th  March  1883.  From  that  decision,  the  appallant  preferred 
no  appeal  by  way  of  regular  suit,  but  the  respondent  brought  this  suit  on 
the  8th  May  1883,  praying  for  a  declaration  that  he  was  entitled  to  have 
the  boundary  determined  and  demarcated  in  accordance  with  the  yellow 
line.  His  case  wa=?  that  the  tract  between  the  blue  and  yellow  lines  never 
belonged  to  the  appellant,  that  it  formed  part  of  his  zemindari,  and  that 
it  was  declared  to  belong  to  him  by  Mr.  Sewell  in  1871,  who  then  adju- 
dicated on  the  claim  as  arbitrator  under  the  Boundary  Act.  For  the 
appellant  it  was  contended  that  the  tract  between  the  green  and  the  yellow 
lines  never  belonged  to  the  respondent,  but  belonged  to  himself,  and  that 
the  decision  of  Mr.  Seweli  was  set  aside  on  appeal.  For  the  purposes  of 
this  appeal  it  is  necessary  to  refer  only  to  three  questions  on  which  the 
appellant  and  the  respondent  proceeded  to  trial,  viz.,  (l)  Whether  the 
claim  was  barred  by  limitation  ;  (2)  Whether  the  claim  was  resjudicata  by 
reason  of  the  decision  of  Mr.  Sewell  in  1871 ;  (3)  Whether  the  tract  in  dis- 
pute belongs  to  the  respondent. 

As  to  the  first  question,  the  District  Judge  held  that  the  suit 
was  not  barred  by  limitation,  and  in  this  opinion  we  concur.  The 
question  has  to  be  determine!  in  accordance  with  Madras  Act  XXVIII 
of  1860,  and  it  is  provided  by  Section  25  that—'  The  Settlement  or 
other  officer  shall  proceed  to  investigate  tihe  claim,  and  after  examination 
of  the  witnesses  and  documents,  shall  record  his  decision  and  the 
grounds  for  arriving  at  it,  and  after  duly  informing  the  parties  of  the 
same,  he  shall  proceed  to  mark  out  the  requisite  boundaries  in  accor- 
dance with  the  decision,  which,  subject  to  the  revision  of  the  autho- 
rity to  whom  the  said  officer  is  immediately  subordinate,  shall  be 
considered  as  the  determination  of  all  claims  and  disputes  until  it  is 
set  aside  by  a  formal  decree  of  a  Civil  Court.  An  appeal  shall  lie  to 
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the  Civil  Courts  from  this  decision  by  regular  suit,  provided  it  be  preferred 
within  two  calendar  months  from  the  passing  of  the  same."  If  the 
decision  of  the  Settlement  officer  were  taken  to  be  passed  on  the  loth 
November  1/882,  when  he  recorded  it  at  Trichinopoly  in  the  absence 
of  the  rival  claimants  and  without  previous  intimation  to  them, 
[4]  the  claim  would  be  clearly  barred  as  it  was  preferred-  after  the 
expiration  of  two  months,  viz.,  on  the  8th  May  1883.  If  on  the  other 
hand,  the  decision  of  the  Settlement  officer  were  considered  to  be  passed 
on  the  24th  March  1883  when  it  was  communicated  to  the  respondent, 
the  suit  would  be  in  time.  We  entertain  no  doubt  that  the  decision 
from  which  an  appeal  is  allowed  by  Section  28  is  the  one  recorded  in  the 
presence  of  the  parties  and  duly  intimated  to  them,  for  the  right  to 
prefer  an  appeal  within  two  months  presupposes  a  knowledge  of  the 
adverse  decision  from  which  the  appeal  is  allowed.  We  do  not  consider 
that  there  is  a  real  conflict  between  the  decisions  reported  in  Thir  Sing  v. 
Venka,taramier  (l)  and  Annamalai  v.  Cloete  (2).  It  is  not  necessary  to 
consider  whether  the  decision  of  the  Settlement  officer  is  only  a  prelimi- 
nary proceeding  and  becomes  appealable  only  after  it  is  confirmed  by 
the  revising  authority.  But  it  is  sufficient  to  state  that  the  question 
now  under  consideration  did  not  arise  in  the  first  mentioned  case ;  what 
was  really  decided  by  it  being  that,  when  an  appeal  was  preferred  from 
the  decision  of  the  Settlement  officer  to  the  revising  authority  and  the 
decision  was  confirmed  by  such  authority,  the  period  began  to  run  from 
the  date  of  the  original  decision  and  not  of  the  decision  of  the  revising 
authority.  In  Annamalai  v.  Cloete,  however,  the  question  now  raised 
for  decision  was  discussed  and  the  Court  observed,  that  if  there  was  any 
decision  at  all  in  the  sense  of  the  Act,  it  could  not  date  earlier  than  the 
date  of  its  communication  to  the  parties  ;  otherwise  they  might  be  barred 
of  their  right  of  appeal  without  any  knowledge  of  the  decision  having  been 
passed. 

Another  objection  taken  in  appeal  as  regards  limitation  is  that 
although  the  plaint  was  presented  on  the  5th  May  1883  to  the  District 
Munsif  of  Palmanair,  it  was  presented  to  the  District  Court,  which  was 
alone  competent  to  entertain  it,  on  the  15th  November  1883,  that  Section 
14  of  the  General  Act  of  limitations  is  not  applicable  to  cases  governed  by  a 
special  enactment  and  that  on  that  ground  the  suit  was  barred  by  limita- 
tion. It  appears  that  the  suit  was  at  firstvalued  at  less  than  Us.  2,500  and 
instituted  in  the  District  Munsif's  Court,  but  after  enquiry  the  District 
Munsif  came  to  the  conclusion  that  the  real  value  was  over  Es.  2,500 
and  on  the  13th  November  1883  returned  the  [5]  plaint  to  be  presented 
to  a  Court  of  competent  jurisdiction,  and  the  plaint  was  accordingly 
presented  to  the  District  Court  on  the  15th  November  1883.  It  is  con- 
ceded that  if  Section  14  of  Act  XV  of  1877,  the  Act  in  force  at  the  date 
of  the  suit,  is  applicable  to  cases  falling  under  the  Boundary  Act  of  1860, 
the  claim  is  not  barred  by  limitation,  but  it  is  contended  that  Section  His 
not  applicable  to  such  cases.  Although  the  decision  reported  in  Thir  Sing 
v.  Venkataramier  supports  this  view,  that  decision  was  passed,  it  must  be 
remembered,  with  reference  to  Act  IX  of  1871.  Section  6  of  that  enact- 
ment provided  that — "  When  by  any  law  not  mentioned  in  the  schedule 
hereto  annexed  and  now  or  hereafter  to  be  in  force  in  any  part  of  British 
India,  a  period  of  limitation,  differing  from  that  prescribed  by  this  Act,  is 
specially  prescribed  for  any  suits,  appeals  or  application,  nothing  herein 
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or  alter  the  period  so    described  "  were  substituted  for  the  words  "no- 

APPEL-     thing    herein  contained  shall  affect  such  law." 

LATE  The  true  construction  of  Section  6  then  is  that,  save  as  to  the  period 

OlVIL.  °f  limitation,  the  other  provisions  of  the  General  Act  of  Limitations  are 
applicable  to  cases  falling  under  special  or  local  law,  and  this  view  is  in 

12  M.  1.  accordance  with  the  decisions  reported  in  Behari  Loll  Mookerjee  v. 
Mungolanath  Mookerjee  (1),  Guracharya  v.  The  President  of  the  Belgaum 
Town  Municipalities  (2),  and  Reference  under  Forest  Act  V  of  1882  (3). 
We  overrule  the  objection  aud  hold  that  the  suit  was  properly  considered 
not  to  be  barred  by  limitation. 

As  to  the  second  question,  the  District  Judge  is  of  opinion  that  the 
decision  of  Mr.  Sewell  was  final,  that  it  was  binding  on  the  appellant, 
and  that  it  was  not  competent  to  the  Government  to  reopen  it.  It  is 
admitted  that  on  the  24th  August  1871,  Mr.  Sewell,  Assistant  Collector 
of  North  Arcoh,  professing  to  act  as  an  arbitrator  under  Act  XXVIII  of 
1860,  investigated  the  present  claim,  inter  alia,  and  formally  adjudicated 
upon  it.  At  that  time  the  appellant  was  a  minor,  and  his  estate  was 
under  tha  management  of  the  Court  of  Wards.  Certain  old  boundary 
disputes  revived  in  villages  along  the  border  of  the  Chittur  taluk  and  the 
zemindari  of  Pungaour,  and  it  was  considered  desirable  by  the  Collector 
[6]  to  settle  them  under  Act  XXVIII  of  1860  and  to  include  the  present 
dispute  in  the  settlement.  He  proposed  that  Mr.  Sewell  should  under- 
take the  adjudication  of  these  disputes  and  adding  that  the  zemindar  of 
Punganur  expressed  his  acquiesence  in  the  proposal,  requested  tha  Govern- 
ment to  assign  to  Mr.  Sewell  the  adjudication  of  the  differences  of  which  he 
enclosed  a  list  including  the  boundary  that  forms  the  subject  of  the 
present  litigation.  The  Board  of  Revenue  submitted  the  proposal  for 
the  orders  of  Government  who  by  their  order,  dated  the  13th  September 
1870,  authorised  Mr.  Sewell  to  act  as  arbitrator  under  Act  XXVIII  of 
1860  for  the  settlement  of  the  boundary  disputes  referred  to  in  their 
proceedings,  observing  that  the  Collector  should  be  careful  to  see  that 
all  the  requirements  of  the  Act  in  regard  to  arbitration  were  strictly  adhered 
to  (Exhibit  CC).  The  Collector  communicated  the  Government  order 
to  Mr.  Sewell  by  endorsement  and  he  thereupon  proceeded  to  adjudicate  on 
the  claim.  He  recorded  his  decision  (Exhibit  Vj  and  forwarded  it  to 
the  Collector  who  forwarded  it  for  the  approval  of  the  Board  (Exhibit 
R)  and  the  Government.  They  aporoved  of  the  decision  and  the 
Collector  deposited  it  in  the  District  Court  (Exhibit  S).  The  award  was 
afterwards  forwarded  to  Mr.  Randall  to  be  carried  ouc  and  he  advised  the 
Collector  of  the  difficulty  which  he  experienced  in  so  doing  and  called 
attention  to  several  omissions  in  procedure  which  in  his  opinion  rendered 
the  award  altogether  void.  A  correspondence  then  ensued  and  after 
obtaining  the  opinion  of  their  Law  officers,  the  Government  came  to  the 
conclusion  either  that  the  question  in  dispute  must  again  be  referred  to  a 
new  arbitrator  if  the  parties  concerned  will  consent  or  that  if  they  will 
not  consent,  a  Settlement  officer  must  be  deputed  to  deal  with  it  under 
Section  25  of  the  Act.  The  parties  to  this  suit  consented  to  the  appoint- 
ment of  Major  Liardet  as  arbitrator,  and  though  Government  appointed 
him  he  was  unable  to  proceed  with  the  arbitration.  The  respondent 
then  declined  to  consent  to  the  appointment  of  any  one  else  as 
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arbitrator  and  the  Government  appointed  Colonel  Cloete  to  proceed  under 
Section  25  of  the  Boundary  Act.  The  omissions  to  which  Mr.  Eundall 
called  attention  are  (i)  that  no  written  statement  nor  agreement  was  filed 
in  accordance  with  Section  22,  (ii)  that  there  was  no  order  of  reference  as 
required  by  the  Section  23,  (iii)  that  Mr.  Sewell  disposed  of  disputes 
between  villages  which  are  not  mentioned  in  the  Government  order 
[7]  whereby  ha  was  appointed  arbitrator,  (iv)  that  when  the  award  was 
forwarded  to  the  Collector  he  did  not  confirm  it  and  pass  a  decision  as 
required  by  Section  21,  (v)  that  such  decision  was  not  intimated  to  the 
;parties.  and  that  a  certified  copy  was  not  forwarded  to  the  District  Court 
for  deposit  as  provided  by  Section  24. 

Though,  as  observed  by  the  District  Judge,  most  of  the  omissions 
are  mere  defects  of  form  and  may  not  be  considered  to  be  fatal  to  the 
award  on  the  ground  that  there  was  a  substantial,  if  not  a  formal, 
compliance  with  the  orovisions  of  the  Act,  the  omission  on  the  part  of  the 
Collector  to  pass  a  decision  in  accordance  with  the  award  and  furnish  a 
copy  of  the  same  to  the  parties  is,  as  pointed  out  to  the  Government 
by  the  late  Advocate- General,  fatal  to  the  award.  That  the  Collector 
intended  to  approve  of  the  award  there  is  no  doubt,  for  in  his  letter  to 
the  Board  of  Eevenue,  dated  the  9th  October,  he  expressed  his  approval 
and  recommended  its  acceptance  by  Government.  But  he  overlooked 
Section  21,  which  requires  him  to  pass  a  decision  according  to  the  award  and 
to  furnish  a  copy  thereof  to  the  parties,  and  provides  that  the  decision  given 
according  to  the  award  shall  be  final.  The  power  given  by  this  section  is 
judicial,  and  the  Collector  was  in  error  in  seeking  the  acceptance  of 
the  award  by  the  Board  and  the  Government  instead  of  exercising  his 
indeoendent  judgment  as  a  Judicial  officer.  Again,  his  position  was 
anomalous.  As  agent  to  the  Court  of  Wards  he  represented  one  of  the 
rival  claimants,  and  as  the  person  entitled  to  approve  of  the  award  and 
pass  a  decision  according  to  it,  he  was  judge  in  one  sense  in  his  own 
cause.  Again,  he  passed  no  decision  in  accordance  with  the  award 
which  alone  could  become  final  when  duly  intimated  to  the  parties  and 
sustain  a  plea  of  res  judicata.  We  are  unable  to  concur  in  the  opinion  of 
the  Judge  that  this  error  of  procedure  is  not  substantial,  and  that  it  was 
not  competent  to  the  Government  to  re-open  the  question. 

On  the  merits,  however,  we  consider  the  decision  of  the  Judge  is  right. 
The  oral  evidence  upon  which  the  parties  rely  is  sufficiently  set  out  by  the 
Judge,  and  it  is  scarcely  necessary  for  us  to  recapitulate  it  here.  It  will 
be  observed  that  the  oral  evidence  is  conflicting ;  but  considering  it  in  the 
light  thrown  upon  it  by  certain  undisputed  facts  and  by  the  probabilities 
of  the  case,  the  respondent's  claim  appears  to  be  well  founded.  The  dispute 
between  these  two  estates  is  more  than  60  years  old,  and  the  question  of 
[8]  actual  enjoyment  is  therefore  of  considerable  importance.  The 
Bangari  palayam  was  under  attachment  from  1804  to  1827  and  it  was 
restored  to  the  palayagar  in  1828.  During  this  period  the  palayam  was 
under  Amani  management  and  the  accounts  do  not  show  that  the  Govern- 
ment derived  any  revenue  from  the  forest  or  hill  produce  of  the  tract  in  dis- 
pute, whilst  the  accounts  of  Bonamanda  indicate  that  such  produce  was 
enjoyed  by  the  zamindar  of  Punganur.  Again,  in  1828,  a  dispute  arose  in 
regard  to  the  tract  in  question  between  the  two  estates.  Messrs.  Macdonald 
and  Inglis,  Head  Assistant  Collectors  of  North  Arcot  and  Cuddapah,  were 
directed  to  settle  the  dispute,  and  they  decided  in  favour  of  the  respondent 
in  1832.  Their  judgment  shows  that  the  Punganur  zamindar  was  then 
an  possession ;  that  though  the  dispute  existed  even  prior  to  1804,  no 
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evidence  was  then  forthcoming  in  support  of  the  appellant's  claim  ;  and 
that  on  the  other  hand  there  was  positive  evidence  that  the  Government 
was  not  in  possession  between  1804  and  1827.  It  was  admitted  in  i-he 
Court  below  that  the  respondent  was  in  possession  since  Mr.  Sewell's 
settlement  in  1871.  As  for  possession  during  the  intermediate  period,  itis 
shown  on  the  one  hand  by  the  oral  evidence  for  the  respondent  that  a 
Punganur  Tana  existed  at  Katu  Papannaguuta,  marked  P  in  the  plan, 
and  that  tamarind  and  other  forest  produce  were  let  on  contract  by  the 
respondent's  family,  whilst  on  the  other,  there  is  no  trace  of  interference 
by  the  Bangari  Palayagar  with  the  possession  of  Punganur. 

Furthermore,  though  the  pymaish  accounts  of  the  two  estates  several- 
ly support  the  rival  claims,  yet  the  Punganur  Survey  Account  was  consi- 
dered in  1832  aud  in  1871  to  be  more  carefully  prepared  than  the  Bangari 
pymaish  in  regard  to  waste  land  aud  a  comparison  of  O,  P,  II,  III  and  IV 
supports  the  observation  of  the  Judge  that  the  former  is  more  satisfactory 
and  reliable  than  the  latter. 

Again,  the  position  of  the  ruins  of  a  fortification  across  the  Saddikudu* 
Pass  not  very  far  on  the  slope  from  where  the  ascent  to  the  plateau 
begins,  the  situation  of  the  fortress  of  Analapallidrug  sheltered  by  jungle 
all  around  in  which  the  Punganur  Zamindar  took  refuge  in  1785  and  on 
previous  occasions  and  the  situation  of  a  ruined  wall  across  tne  valley  in 
Govindulupenta,  marked  G,  and  of  a  gateway  of  Tbalupula  Kamma  show 
that  the  tract  in  dispute  [9]  in  which  the  abovementioned  Punganur 
works  lie  belonged  probably  to  Punganur  even  before  the  Mysore  war. 

With  the  foregoing  evidence  before  us  we  are  unable  to  adopt  Colo- 
nel Cloete's  opinion  which  he  formed  mainly  with  reference  to  the  natural 
features  and  the  lie  of  the  country,  the  distance  of  the  boundary  line 
from  the  villages  of  the  rival  claimants,  and  the  necessity  of  the  villages 
on  the  plain  for  fuel  and  grazing  grounds. 

In  dealing  with  questions  of  property  a  decision  must  be  arrived  at 
upon  the  evidence  on  record,  and  we  cannot  approve  of  the  mode  in  which 
Colonel  Cloete  rejected  the  evidence  on  both  sides  and  decided  the  case  on 
considerations  such  as  those  mentioned  by  him.  We  are  of  opinion 
that  the  District  Judge  has  come  to  a  correct  conclusion  as  to  the 
effect  of  the  evidence  on  the  record,  and  we  dismiss  this  appeal  with 
costs. 


12  H.  9  =  13  Ind.  Jur.  16. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


EAMASAMI  AND  OTHERS  (Plaintiffs),  Appellants  v.  APPAVU  AND 
OTHERS  (Defendants),  Respondents*      [llth  and  31st  August,  1887.] 

Evidence  Act,  Sections  13,  42 — Relevancy  of  judgments  in  suits  in  which  right   asserted 
to  collect  dues  for  a  temple. 

la  a  suit;  brought  by  the  trustees  of  a  temple  to  recover  from  the  owners  of 
certain  lands  in  certain  villages  money  claimed  under  an  alleged  right  as  due  to 
the  temple  : 

Held,  that  judgments  in  other  suits  against  other  persons  in  which  claims 
under  the  same  right  had  been  decreed  in  favour  of  the  trustees  of  the  temple 


*  Second  Appeals  Nos.  455  to  457  ofl886. 
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were  relevant  under  Section  13  of  the  Evidence  Act  as  being  evidence  of  instances         1887 

in  which  the  right  claimed  had  been  asserted  :  ,  AUG   31 

Held,  also  that  the  said  judgments  were  relevant  under  Section  42  of  the  said          

Act  as  relating  to  matters  of  a  public  nature.  APPEL- 

[Appr.,  12  A.  I  (13)  (P.B.)  ;  R.,  24  B.  591 ;  15  M.  19  (-241  ;  16  M.  194  (196).]  LATE 

APPEALS  from  the  decrees  of  D.  Irvine,  District  Judge  of  Trichinopoly,      GlVIL. 
reversing  the    decrees  of    A.  Kuopnsami    Ayyangar,  District    Munsif    of    ._  II __ 

Trichinoooly.  in  suits  Nos.  208,  209,  and  395  of  1884. 

r,«T    m,       ,  ,      ,,  .    ,  .  ,  13  Ind.  Jur, 

L10J    The   facts  necessary  for  the  ourp^se  of  nhis  report  aopear  from          ._ 

the  judgment  of  the  Court  (COLLLNS,  C.J.,  and  MuiTUSAMl  AYYAR,  J.). 

The  Acting  Advocate-General  (Mr.  Spring  Branson),  for  appellants  in 
all  cases. 

Mr.  Brown  for  respondents  in  second  appeals  Nos.  455  and  456  of 
1886. 

Parthasaradhi  Ayyanyar  and  Bhashyam  Ayyaiigar,  for  respondents  in 
second  appeal  No.  457  of  1886. 

JUDGMENT. 

These  were  suits  brought  on  behalf  of  the  Saptharishi  pagoda  at 
Lalgudi,  in  the  Trichinopoly  District,  and  the  nature  of  the  claim  is  thus 
set  forth  in  the  plaints. 

An  annual  income  called  saiykkurini  has  been  fixed  and  collected  in 
the  time  of  the  present  as  well  as  of  previous  Governments  for  the  benefit 
of  the  said  devastanam  for  (in  respect  of,  or  upon,)  the  lands  in  the  under- 
mentioned Mangamalpuram,  Koonakudi,  Valuthiyur  hamlets  of  the  said 
village  and  others  villages. 

The  obligation  binding  the  proprietors  of  the  lands  in  the  said 
villages,  &c.,  whoever  they  may  be,  without  any  reference  to  religion, 
to  pay  the  said  income  to  the  said  devastanam,  has  existed  from  time 
immemorial. 

Out  of  the  saiykkurini  of  Es.  69-9-2  per  fasli  [due]  to  the  said 
devastanam  and  fixed  for  the  said  Mangamalpuram  and  its  hamlets,  the 
saiykkurini  per  fasli  is  fixed  at  Rs.  49-1-2  for  the  said  Mangamalpuram 
village,  Es.  7-8-0  for  the  said  hamiet,  Konnakudi  village,  and  Es.  36-8-0 
for  Valuthiyur  village.  Bach  raiyat  of  the  said  villages  is  bound  to  pay 
every  fasli  to  the  said  devastanam  at  (the  rate  of)  Annas  13-1  per  pangu 
in  Mangamalpuram  village,  Annas  12  per  pangu  in  Konnakudi  village, 
and  Anuas  9-9  per  pangu  in  Valuthiyur  village. 

The  defendants  have  owned  4y9ff  pungusof  land  in  the  said  Mangamal- 
puram village  from  fasli  1284  last,  «i  pungus  in  the  said  hamlet  Konnakudi 
from  [a  period]  prior  to  the  said  fasli,  and  yV  pungu  of  land  in  Valuthiyur 
village  from  a  period  prior  to  the  said  fasli.  The  saiykkurini  tirva  therefor 
at  the  aforesaid  rate  amounts  to  Es.  3-12-10  per  fasli  for  4yV  pungus  in 
Mangamalpuram  village,  Annas  7-6  per  fasli  for  $-\  pungus  in  Konnakudi 
village,  and  Pies  8  per  fasli  in  Valuthiyur  village.  The  defendants  are 
bound  to  pay  [it]  within  the  close  of  each  fasli. 

The  defendants,  who  have  been  paying  the  said  saiykkurini  [11] 
tirva  all  along  prior  to  fasli  1284,  have  allowed  their  payments  to  fall  into 
arrears  to  the  extent  of  the  amount  due  from  fasli  1284  up  to  date. 
Besides  this,  they  deny  the  right  (of  the  devasthanam)  to  the  said  income 
from  that  date. 

The  issues  framed  in  original  suit  No.  395  of  1884,.  from  which 
appeal  No.  56  of  1885  was  preferred  to  the  District  Court  and  second 
appeal  No.  457  of  1886  is  preferred  to  this  Court,  were  as  follows  :—  . 
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1887  (1)  Whether  the  pagoda  has  right  to  collect  the  saiykkurini  tax  ? 

AUG.  81.  (2)  Whether  the  defendants  are  bound  to  pay  and  have  paid  such 

tax  till  fasli  1284  ? 

APPEL-  (3)  Whether  the  claim  is  in  any  way  barred  by  time  ? 

LATE  (4)  What  amount  the  plaintiffs  are  entitled  to  recover  from  the 

defendants  ? 

In  original  suit  No.  208  of  1884  [appeal  No.  53  of  1885,  second  appeal 
12  M.  9=     No.  456  of  1886]  the  issues  were— 

13  Ind.  Jar.  (i)  Whether   the   plaintiffs    have   no    cause  of  action  against  the 

16.  defendants  by  reason  of  their  being  Christians  ? 

(2)  Whether  the  claim  is  res  judicata  ? 

(3)  Whether  the  defendants  are  bound  to  pay  the  saiykkurini  tirva 

mentioned  in  the  plaint  ? 

In  original  suit  No.  209  of  1884  [appeal  No.  48  of  1885.  second 
appeal  No.  455  of  1886]  in  addition  to  the  issues  just  above  recorded, 
additional  issues  were  framed  as  to  whether  the  right  to  collect  what  is 
styled  the  tirva  is  haired  by  time  or  not. 

The  defendants  disputed  the  plaintiffs'  right  to  the  payments  claimed, 
denied  that  such  payments  had  been  made  up  to  fasli  1284,  and  in  the 
case  of  the  defendants,  who  are  Christians,  pleaded  that,  by  reason  of 
their  religion,  the  obligation,  if  any,  is  not  binding  on  them. 

The  Court  of  First  Instance  gave  decrees  for  the  plaintiffs  in  each  case, 
but  the  District  Judge  in  appeal  reversed  those  decrees  and  dismissed  the 
suits  with  costs  throughout. 

Against  the  decrees  in  appeal  these  second  appeals  are  preferred. 

[After  dealing  with  the  plea  of  res  judicata  the  judgment  proceeded 
as  follows.] 

The  District  Munsif  held  it  proved  by  the  documentary  and 
oral  evidence  that  payments  have  been  made  presumably  since  [12] 
1811,  and  that  the  temple  authorities  have  a  right  to  collect  them ; 
the  objection  that  the  origin  of  the  right  to  claim  payment  had  not  been 
explained,  and  that,  in  the  absence  of  such  explanation,  the  payment  must 
be  held  to  be  voluntary,  he  disposed  of  by  saying  that  it  was  ''  too  late  in 
the  day  "  for  the  defendants  to  question  the  right. 

The  District  Judge  says  that  the  plaintiffs  "  base  their  right  to 
collect  "  what,  he  calls  "  the  tax,"  "  upon  custom  ;  "  he  also  remarks  that 
they  are  unable  to  describe  the  origin  of  the  right  asserted,  and  states 
that  they  cannot  explain  the  meaning  of  the  word  itself  or  the  nature  of 
the  thing  claimed,  and  on  these  grounds,  apparently,  holds  that  the  custom 
is  not  shown  to  be  reasonable;  and  be  decides  that  the  "tax"  is  not  cer- 
tain, because  "the  mode  of  assessment  is  purely  arbitrary."  He  further 
held  that  though  the  payments  now  claimed  have  been  made  under  the 
name  of  saiykkurini  for  a  long  time,  they  have  not  been  made  without 
objection,  and  therefore  the  alleged  custom,  if  made  out,  has  not  been 
acquiesced  in. 

It  is  desirable  to  clear  the  case  of  any  misconception  which  may 
arise  from  the  use  of  the  word  "  tax  ;"  no  word  corresponding  thereto  is 
used  in  the  plaint ;  the  words  used  "  Varambadi,"  i.e.,  income  and 
Yerpattu,"  i.e.,  "settled  "  do  not  necessarily  or  even  primarily  import  a 
power  created  by  the  sovereign  authority  to  collect  a  tax.  Again  the  fact 
that  there  have  been  at  times  disputes  as  to  the  payments  claimed  is  no 
evidence  that  the  right  to  claim  them  does  not  exist ;  payments  made  by 
parties  to  suits  in  consequence  of  such  disputes  being  decided  against  them 
in  Courts  of  Law,  and  by  others  similarly  situated  without  recourse  to- 
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law,  might  he,  on  the  other  band,  evidence,  so  far  as  it  goes,  of  the  con-        1887 
tinuance  of  a  demand  as  matter  of  right  and  of   submission  thereto    by     AUG.  31. 
reason  of  a  corresponding  obligation. 

Objection  is  taken  on  the  respondents'   part  that  the  judgments  filed     APPEL- 
showing  that  certain  persons  holding  lands  in  villages   in  which  it    is  in       LATE 
evidence    that   these  payments  are  claimable  as  of   right  have  been  com-       CIVIL. 
polled  by  decrees  of  Court  to  pay  are  not  admissible  against  the  appellants. 

It  is    contended  that    such  judgments  not  being  "transactions"    or     12  M.  9  = 
"  facts,"  they  are  not  admissible  under  Section    13  ot    the  Evidence   Act,  18  Ind-  <"u 
and  that  they  do   not   relate  to   a  matter  of  a    public    nature    within  the          *'• 
meaning  of  Section  42  of  the  same  Act. 

[13]  We  concur  with  the  majority  of  the  learned  Judges  who  decided 
in  Gujju  Lo.ll  v.  Fatteh  Lall  (1)  that  a  judgment  of  the  character  there- 
under consideration,  viz.,  as  to  whether  a  certain  person  was  or  was  not 
the  heir  to  another,  is  neither  a  transaction  nor  a  fact  in  the  sense  in  which 
the  words  are  used  in  Section  13  of  the  Evidence  Act.  and  that  the  judg- 
ment referred  to  in  that  case  could  not  be  given  in  evidence,  but  the 
judgments  filed  in  this  case  are  not  of  the  character  under  consideration 
in  that  case  ;  the  question  for  determination  in  the  previous  suits-  was 
whether  the  payments  then  claimed,  and  which  are  in  contest  in  the  present 
suits,  were  claimable  as  of  right,  and  in  one  case  whether  they  were  so 
claimable  from  a  particular  class  of  persons,  viz.,  Christians  ;  and  it  appears 
to  us  that,  when  a  right  of  the  character  now  in  question  is  at  issue, 
such  judgments  are  admissible  in  evidence  as  evidence  of  "  particular 
instances  in  which  the  right  or  custom  was  claimed,"  and  ''  in  which  its 
exercise  was  disputed,  asserted  or  departed  from,"  and  was  further  adju- 
dicated upon  ;  and  that  the  right  w*s  a  right  of  the  character  dealt  with 
under  Section  13  of  the  Evidence  Act.  The  case  for  che  appellants  is — 
and  there  is  evidence  in  support  of  it  in  the  case  before  us  as  to  at  least 
six  of  such  villages — that  from  those  who  hold  lands  in  a  large  number 
of  villages  in  the  vicinity  of  the  temple  (see  Exhibit  F)  the  payment 
claimed  is  demanded  as  of  right,  and  that  such  payments  have  been  made 
after  suits  from  time  to  time  brought  and  determined  in  reference  to  the 
liability  of  persons  occupying  lands  in  these  villages  ;  and  this  being  so, 
we  are  further  of  opinion  that  the  decisions  in  the  former  suits  are  deci- 
sions which  relate  to  "  matters  of  a  public  nature  "  within  the  meaning 
of  Section  42  of  the  same  Act. 

The  question  for  determination  before  us  is  not  dissimilar  in  prin- 
ciple from  that  reported  in  Naranji  Bhikabhai  v.  Dipa  Umed  (2).  The 
right  now  claimed  appears  to  us  to  be  as  much  a  right  of  the  character 
indicated  in  Section  13  of  the  Evidence  Act  as  the  right  to  a  fishery,  and 
the  judgments  go  far  to  support  the  finding  of  the  District  Judge  as  to  the 
payments  claimed  having  been  customarily  made.  The  assumption  that 
the  appellants  based  their  claim  upon  an  alleged  custom  only  appears  to 
us  to  be  unwarranted.  The  allegations  in  the  plaint  appear  perfectly 
[14]  compatible  with  the  case  that  the  appellants  base  their  claim  upon  a 
right;  the  origin  of  that  right  is  not  clearly  defined,  but  from  evidence  of 
custom,  in  the  sense  of  payments  extending  over  a  long  series  of  years, 
the  existence  of  a  right  may,  in  connection  with  other  circumstances, 
possibly  be  inferred;  and  the  dismissal  of  the  appellants' suits  for  the 
reasons  stated  affords  good  grounds  for  second  appeal.  The  word  "  cus- 
tom" is  not  used  in  the  plaints. 

6C.  171.  (2)  3  B.  3. 
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1887  On  the  facts  then  as  found   by    the   Courts   below,    such   payments 

AUG.  31.     have  been  ordinarily  made,  and,  as  would  appear  from  Exhibit  C,  not  only 
from  the  year  1830  and  subsequently,  bun,  as  certified  in  that  report,  there 

APPEL-     wag  evidence  of  such  payments  from  1801. 
LATE  No  doubt  it  is  also  sbated  that    no   collections    were  made  from  1801 

CIVIL.      fc°  1822;   there  were,  however,  as  recited  in  C,  agreements   to  pay  taken 
from  the  m  ihajanams   in    1813    in    a   lease   for    10  years,  and  the  fact  of 

12  M.  9=     nothing  having  been  collected  is  explained,  viz.,  that  the  people    had  heen 

13  Ind.  Jar.  suffering  much  and  unable  even   to  pay  the  Government  dues  ;  ib  further 

16.         appears  that  in  1828  ''the  mahajanams  of  the  Lalgudi  country"  voluntarily 

gave  an  agreement  to  the  Tahsildar   in   which  "they    admitted  the  right 

of  the  said  temple  to  7J  mercals  for  sayikkurini    which  was   allowed  from 

the  beginning"  (or  as  we  should  say  from   time  out   of  mind),    excused 

themselves  for  not  having  paid  it,  and  agreed  to  pay  it  in  future  in  money 

at  a  commutation  rate  to  be  fixed  by  Government. 

There  is  moreover  a  reference  to  an  excuse  said  to  have  been  made  by 
the  raiyats  from  which  it  would  appear  that  these  payments  were  made  in 
the  time  of  the  Mussalman  rule  also. 

As  to  the  objection  that  the  claim  is  bad  by  reason  of  the  nature  and 
amount  of  the  payments  being  indefinite,  the  word  itself  indicates 
(payment  of)  a  "  Kuruni  "  or  mercal  for  every  cheyyi  of  land,  a  well-known 
measure  ;  and  from  Exhibit  C  it  seems  that  the  raiyats'  share  of  produce 
from  such  area  was  estimated  at  40  kalams  of  grain,  and  indeed  there 
appears  to  have  been  no  contest  whatever  as  to  the  rate  claimed,  viz.,  7^ 
mercals  for  every  40  kalams  or  the  equivalent  after  the  charge  was 
commuted  into  a  money  payment. 

As  to  antiquity  in  the  case  of  a  right  no  less  than  of  a  custom,  usage 
for  a  number  of  years,  such  as  is  proved  in  this  case,  certainly  raises  a 
presumption  that  such  right  or  custom  has  existed  beyond  the  time  of  legal 
memory. 

[15]  The  question  is  whether  a  legal  origin  is  to  be  assigned  to  the 
plaintiffs'  claim.  The  evidence  to  which  we  have  above  referred  is  hardly 
consistent  with  the  payments  having  been  of  voluntary  character  ;  it  is 
also  to  be  observed  that  when  the  temple  was  under  the  management  of 
Government,  the  sums  now  claimed  were  collected  in  addition  to  the 
revenue  and  credited  to  the  temple,  while  the  suit  in  1861,  in  which  the 
defendants  were  Christians,  is  of  importance  not  only  as  bearing  on  the 
question  whether  the  obligation  to  pay  exists,  but  also  whether,  if  it  exists, 
it  constitutes  a  charge  on  the  land  ;  that  suit  was  carried  up  to  the  High 
Court  in  appeal,  and  among  the  contentions  raised  throughout  was  one 
that,  whatever  tho  case  might  be  as  regarded  other  persons,  there  could 
be  no  obligation  to  ray  binding  upon  parsons  professing  the  Christian 
religion  ;  but  the  second  appeal  was  dismissed,  from  which  it  would 
appear  that  the  obligation,  must  have  been  hflld  to  be  something  more  than 
a  mere  personal  obligation,  and  that  the  payment  was  not  a  mere  volun- 
tary payment. 

A  grant  from  the  sovereign  power  need  not  necessarily  be  presumed  ; 
the  customary  payment  may  ba  accounted  for  as  a  payment  charged  upon 
the  cultivator's  interest  in  the  land  (subject  to  payment  of  the  landlord's 
share)  and  created  in  favour  of  the  temple  by  the  then  owners  of  that 
interest,  in  which  case  the  charge  would  be  binding  on  them  and  on  their 
successors  and  on  purchasers  for  value  from  them. 

We  have  not,  however,  bean  referred  to  any  evidence  showing  that, 
notwithstanding  devolution  of  these  lands  from  generation  to  generation 
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and    transfers    to    strangers    for   value,  the  demand  has  been  ordinarily        1887 
made  and  submitted  to  by  heirs  aud  by  purchasers  and   by  persons  of     AUG  31. 
different    religious    persuasions   not    being    worshippers    in    the    temple. 
Evidence  as  to  this  would  be  of  great  value  in  assisting  us  to  determine     APPEL- 
whether  the  obligation  is    one    which    has    run    with    the    land,    or,   in       LATE 
other  words,  whether  the    sums    claime  i    constitute    a    charge    on    the      CIVIL, 
lands  ;  and  as    the  matter   is  obviously  one   of   considerable  importance, 
seeing  that  in  the  list  F    there    are    some    65    villages    in    the    neigh-     *2  M.  9  = 
bourhood    describad    as    villages  "  from    which   in  1861  saiykkurini  was  ^  ID(*-  ^a 
collected,"  and  the  effect  of  our  decision  in  this  case  may  affect  holders          16< 
of  land  in  all  such  villages,   we  shall  desire  the  District  Judge  to    take 
such    evidence    on    this    point    also  as   the  parties  may  adduce,  and  to 
[16]   return  a  finding  within  two  months  from    the  date  of  receipt  of  this 
order,  when  ten  days  will  be  allowed  for  filing  objections. 

On  receipt  of  the  findings  of  the  District  Court;,  these  appeals  came 
on  for  hearing  on  the  28th  February  1888,  and  judgment  was  reserved. 
On  the  25th  April  judgment  was  delivered  as  follows  : — 

These  second  appeals  came  on  for  disposal  with  reference  to  the 
findings  on  the  questions  referred  for  retrial  on  the  31st  August  last.  Two 
questions  were  referred,  viz.,  whether  the  claim  is  res  judicata,  and 
whether  the  payment  claimed  to  he  recovered  is  voluntary.  The  finding 
is  that  the  claim  is  not  res  judicata,  because  the  present  defendants  are 
not  shown  to  b^  connected  with  or  claim  under  defendants  in  the  previous 
suits.  As  regards  the  defendant  Appavu,  however,  the  District  Judge 
observes  that  the  decision  in  Original  Suit  No.  51  would  bind  him  in 
respect  of  the  land  at  Sashamangalam. 

On  the  merits  the  Judge  is  of  opinion  that  the  payment  is  voluntary 
and  cannot  be  treated  as  a  charge  on  the  laod.  It  is  objected  that  the 
finding  should  not  be  accepted. 

The  Judge's  opinion  that  a  revised  finding  was  required  from  him  on 
the  general  issue  of  liability  is  correct.  The  special  question  which  he 
was  required  to  consider  by  the  last  oaragraph  of  this  Court's  order  of 
August  last  was  referred  to  him  as  a  subsidiary  question  in  order  that  a 
correct  decision  might  ba  arrived  at  as  to  the  character  of  the  payment. 
The  effect  of  the  evidence  is  summarized  by  the  Judge  in  paragraph  24  of 
his  return  in  the  following  terms  : — 

"  What  appears  to  me  to  ha  the  inference  to  be  drawn  from  the 
whole  evidence  is  that  the  Government  collected  this  rate  for  the  benefit 
of  the  temple  not  as  a  rate  or  charge  on  land  belonging  to  the  temple,  but 
as  an  additional  charge  imoosed  of  its  own  authority  to  enable  it  to  make 
an  allowance  to  the  temple,  to  bo  continued  or  discontinued  at  its  own 
will  or  pleasure,  and  to  which  the  temple  had  no  independent  title  ; 
that  when  the  Government  ceased  to  collect  it,  the  people  continued 
to  make  the  payments  generally  either  because  they  were  willing  to  do 
so  or  because  they  were  bound  to  do  so  ;  that  for  many  years  past  many 
persons  have  refused  to  make  any  payments,  denying  their  liability  to  do 
so  ;  that  the  temple  authorities  have  got  decrees  in  many  cases  without 
dispute,  and  in  two  cases  against  Christians  who  [17]  denied  their 
liability  ;  that  in  spite  of  such  enforcement  in  individual  cases  large  num- 
bers of  persons  have  been  left  unmolested  in  their  refusal  to  pay.  In 
short,  I  think  that  evar  since  the  Government  have  ceased  to  collect  the 
rate,  the  people  have  held  that  it  was  a  voluntary  payment,  and  the 
temple,  it  was  compulsory,  and  that  the  temple  has  never  been  sure  of  its 
ground  to  try  to  enforce  the  claim  generally  against  those  who  resisted, 
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but  has  rather  been  trying  to  build  up  a  case  for  itself  by  degrees,  and 
practically  no  one  was  likely  to  be  made  to  pay  if  he  was  determined  that 
he  would  not  pay  unless  he  was  compelled  to  do  so." 

The  Judge  refers  to  exhibits  C,  E,  F,  and,  adverting  to  the  facts  that 
the  collection  was  made  because  the  mahajans  were  willing  to  pay,  that 
the  fees  were  classed  with  devadayam,  brahmadayam,  and  others  which 
are  charitable  fees,  that  arrears  were  remitted  without  reference 
to  the  gurukkals  of  the  temple  who  are  considered  to  be  entitled  to 
them,  he  comes  to  the  conclusion  that  there  was  no  grant  from  Govern- 
ment of  a  charge  on  land,  and  that  the  fee  was  collected  as  a  payment 
voluntarily  made  to  a  religious  institution.  It  was  in  evidence  that  from 
1801  to  1822  no  collections  were  made  on  the  ground  that  the  people  were 
suffering  much.  It  was  also  in  evidence  that  in  1813  agreements  to  pay 
were  taken  from  the  mahajans  when  a  lease  for  ten  years  was  taken  in 
connection  with  the  Government  demand  ;  that  in  1828  the  mahajans 
voluntarily  gave  agreements  admitting  the  right  of  the  t.emole;  and  that 
there  was  an  allusion  that  such  payments  were  made  in  the  time  of  the 
Mussulman  rule  also.  Having  regard  to  the  foregoing  evidence,  we  cannot 
say  that  it  is  not  consistent  with  the  view  taken  of  it  by  the  Judge  that 
the  payments  were  made  along  with  other  charitable  fees  ;  that  they  were 
not  made  when  the  raiyats  could  nob  afford  to  do  so ;  that  promises  were 
obtained  from  time  to  time  trom  the  mahajans  to  continue  the  payments  ; 
that  the  Government  enforced  their  collection  on  the  basis  of  those 
promises  ;  and  that  they  were  remitted  without  reference  to  the  gurukkals 
who  were  said  to  be  entitled  to  the  collections  when  the  raiya^s  could  not 
afford  to  pay. 

We  may  note  here  that  the  raiyats  accustomed  to  worship  in  the 
temple  would  ordinarily  continue  a  payment,  such  as  the  one  in  discute, 
as  an  act  of  piety,  and  that  there  is  no  evidence  of  grant  of  a  charge 
on  land  or  of  its  confirmation  by  the  British  [18]  Government.  In  this 
connection  we  may  draw  attention  to  the  evidence  which  shows  that  the 
owners  of  24  out  of  28  pangus  in  the  village  of  Sattamangalam,  who  are 
Vishnuvites,  pay  the  fee  to  the  Vishnu  temule  though,  as  observed  by  the 
Judge,  saiykkurmi  was  originally  claimed  on  all  the  80  pangus  on  behalf  of 
the  temple  in  suit  which  is  a  Siva  temole.  It  is  also  worthy  of  remark 
that  though  decrees  were  obtained,  many  were  not  enforced,  and  that 
though  a  pretty  large  number  of  raiyats  refused  payment,  legal  proceedings 
were  not  instituted  to  enforce  payment.  We  are  unable  to  say  upon 
the  whole  evidence  that  the  Judge  has  nob  come  to  a  correct  finding. 

As  to  those  cases  in  which  decrees  have  been  obtained  and  a  plea  of 
res  judicata  can  be  founded  upon  them,  it  may  be  that  a  fresh  inquiry 
into  the  merits  is  precluded.  But  the  decision  in  each  of  those  cases 
must  depend  on  the  special  circumstances  of  that  case  in  relation  to  the 
question  of  res  judicata.  Among  the  defendants  before  us,  the  Judge  has 
come  to  the  conclusion  that  the  decre3  in  Original  Suit  No.  51  is  binding 
upon  the  defendant  Appavu  in  respect  of  his  land  in  Seshasamudram.  We 
accept  the  finding  of  the  Djstricb  Judge  and  dismiss  the  second  appeals 
except  in  respect  of  the  land  in  Seshasamudracn  held  by  the  defendant 
Appavu.  We  set  aside  the  decree  of  the  District  Judge  and  restore  that 
of  the  District  Munsif  as  regards  defendant  Appavu  in  respect  of  the  land 
belonging  to  him  in  the  village  of  Seshasamudram  in  second  appeal 
No.  455  of  1886. 

We  direct  each  party  to  bear  their  own  costs  throughout  in  the 
special  circumstances  of  these  cases. 
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[19]  PBIVY  COUNCIL.  JUNBJW. 

PBESENT:  PBIVY 

Lord  Macnaghten,  Sir  Barnes  Peacock,  and  Str  COUNCIL. 

Richard  Couch.  12~if~19 

[On  appeal  from  the  High  Court  at  Madras.]  (P.C.)  = 

13  I. A.  171  = 

ABUNACHELLAM  (Objector)  v.  ABUNACHELLAM  AND  ANOTHEB         s  Bar.  P.c.J. 
(by  their  Guardians),  Petitioners*      [27th  June,  1888.1  263  =  12 

lod.  Jur. 

Civil   Procedure,    1882,  Section  31 1 — Alleged   irregularity  attending  sale  in  execution —          __. 
Failure  to  prove  substantial  injury  resulting. 

A  judgment-debtor  having  allowed  the  execution-sale  of  immoveables  to  be 
completed  without  objecting  on  tbe  ground  afterwards  alleged  by  him,  viz., 
insufficiency  of  description  within  the  requirements  of  Section  287,  he  having  been 
throughout  aware  of  what  tbe  description  was,  the  sale  is  not  invalid  on  this 
ground  alone  without  more. 

No  evidence  having  been  given  in  tlie  Court  executing  the  decree  of  substantial 
injury  having  resulted  by  reason  of  such  irregularity,  i.e.,  the  alleged  mis- 
description  : 

Held,  that,  although  the  Appellate  Court  below  had  assumed  that  the  property 
had  been  sold  for  less  than  it  ought  to  have  fetched,  such  substantial  injury  as 
inadequacy  of  price  should  have  been  proved  to  have  occurred  in  order  to  bring 
the  case  within  Section  311.  OlpJierts  and  Macnaghten  v.  Mahabir  Pershad 
Singh  (1)  referred  to  and  followed, 

[F.,  18  A.  HI  (143);  21  C.  66  (P.O.)  =20  I.A.  176  =  6  Sar.  P.C.J.  324;  Appr.,  13  A-  564 
(5681;  R.,  28  A.  273  =  3  A.L.J.  H0=(1906l  A.W.N.  3;  24  C.  291  (294);  31  C. 
815  =  8  C.WN.6S6  (6881  ;  32  C.  509=  I  C.L.J.  91  =  9  C.W.N.  348  ;  32^0.  542  =  9 
C.W.N.  487  ;  6  C.L.J.  6-2=11  C.W.N.  848 ;  6  C.L.J.  163  (174)  ;  14  C.L.J.  346 
(351)  =  16  C.WN-704  (708)  =  11  Ind.  Gas.  438  ;  14  C.L.J.  541  (549);  16  C.L.J. 
557t559)  =  16Ind.  Gas.  235(236)  ;  8  C.W.N.  257  <262)  ;  5  M.L.J.  70  (74);  1 
O.C.  186;  4  O.C.  331;  40.C.  379  (382)  ;  6  O.C.  61  (63)  ;  P  L.B.  (1900)  161  ;  U.B. 
B.  (1907)  2nd  Qr.  C.P.C.,  311  ;  Expl.,  6C.W.N.  42J;  D.,  6  C.W.N.  48  (52).] 

APPEAL  from  two  orders  (16th  October  1883)  of  the  High  Court 
reversing  two  orders  (9th  August  1882,  and  26bh  September  1882)  of  the 
Subordinate  Court  of  the  Madura  district. 

Toe  question  now  raised  was  whether  there  bad  been  such  an  irre- 
gularity in  a  sale  in  execution  of  a  money-decree  involving  substantial 
injury  to  the  judgment-debtor  that  it  had  been  rightly  set  aside  under 
Section  oil  of  the  Code  of  Civil  Procedure.  The  appellant  was  the  pur- 
chaser at  the  sale,  and  the  respondents  were  the  judgment-debtors,  whose 
property  had  been  sold  in  execution,  the  sale  having  been  afterwards 
cancelled  in  pursuance  of  the  orders  of  the  High  Court. 

Tbe  property  sold  was  an  estate  lying  within  the  Sivaganga  zamindari, 
consisting  of  fifteen  villages,  of  which  the  first,  Kattanur,  gave  its  name  to 
the  whole  estate. 

[20]  The  family  to  which  the  respondents  belonged  owned  one-half 
of  Kattanur  in  possession,  and  in  1879  obtained  the  remaining  half  in 
mortgage  to  secure  the  sums  of  Es.  2,582  and  Ks.  14,000. 

The  decree  as  to  which  the  question  of  its  due  execution  had  arisen 
was  obtained  on  6th  January  1880,  by  Tolaja  Kama  Eao,  in  a  suit  of  1879 
against  the  present  respondents  besides  others,  and  on  the  30th  January 
1882,  an  application  was  made  by  Tolaja  for  execution  of  his  decree  by 

(1)  10  I.A.  25,  reported  as  Macnaghten  and  anotlier  v.  Mahabir  Pershad  Singh,  in 
9  C.  656. 
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1888       sale  of  the  village  Kattanur,  in  satisfaction  of  a  sum  of  Es.  5.083  then  due 
JUNE  27.     upon  that  decree.     An  qrder  for  attachment  of  the  property  was  made  on 
the  7th  March,  the  usual  proclamation  of  approaching  sale  was  made  on 
PRIVY      the  llth  March,  and  on  the  25th  May,  an  order  for  sale  was  made  with 
COUNCIL,   the  customary  notification,  the  sale  to  take  place  on  the  22ad  July.     The 
notification  stated  that  "the  right  hereinbelow   mentioned  of  the  defend- 
ants   in  the  said  property   will  be  sold."     Then    followed  the   boundaries 
__(P.C.)=       an(j  other  description  of  the  village  of  Kattanur  and  its  hamlets  about  to 
13  I. A.  171  =>  be  sold-     No  complaint  was  then  made  to  the  Court  that  this  description 
5  Bar.  P.C.J.  wag  insufficient.     On  the  27th  July,    several  days  after  the  village   had 
263  =  12      been  put  uu  for  sale,  and  the  day  before  it   was  actually   sold,   these  res- 
lad.  Jar.    pondents  presented  an  application  praying  for  a  postponement  of  the  sale 
37*'         on  the  grounds  that  steps  were  being   taken  to  set  aside  the  decree  and 
that  the  Court    already    held  funds   sufficient  to  satisfy  the   judgment- 
creditor.     The  Court  refused  to  postpone  the  sale  unless  the  debtors  paid 
into  Court  the  balance  of    the  judgment  creditor's  claim,  and  on  the  next 
day  these  respondents  filed  another  petition  suggesting  another   mode  of 
meeting  the  creditor's   demand.     In  neither  of  these  petitions  was  any 
complaint  made  against  the  mode  in  wnich  the  property  was  described  or 
put  up  for  sale. 

Having  been  put  up  on  the  22nd  July,  and  four  following  days,  the 
property  was  sold  on  the  28th,  to  the  present  appellant  for  Rs.  20,500. 
And  on  the  29th,  the  judgment-debtor  petitioned  the  Court  to  set  aside 
the  decree  on  account  of  irregularities  causing  loss.  It  was  complained 
that  the  decree  might  have  been  satisfied  by  selling  one  hamlet  only, 
named  Pottapicheri,  which  it  was  said  would  have  fetched  about  Rs.  10,000. 
The  petition  proceeded  :  "  It  is  the  object  of  law  that  the  balance  of  the 
decree-debt  should  be  collected  by  selling  Kattanur  and  its  hamlets 
one  after  another.  In  direct  contravention  to  it,  the  village  of  [21] 
Kattanur,  &c.,  and  its  hamlets  were  all  sold  together  in  one  lot,  inclusive 
of  the  said  mortgage  right  and  the  proprietary  right,  and  this  fact  is  brought 
to  the  notice  of  the  Court  as  irregular.  Tne  minors,  who  are  the  owners 
of  the  said  village,  have  thereby  sustained  a  heavy  loss  to  the  extent  of 
Rs.  40,000."  This  petition  was  presented  on  behalf  of  these  respondents 
as  plaintiffs  in  Original  Suit  No.  28  of  1882. 

On  the  7th  August  an  identical  petition  was  put  in  on  behalf  of  the 
respondents  as  defendants  in  suit  No.  44  of  1879.  Both  petitions  were 
disposed  of  on  the  9ch  August  by  an  order  which  was  one  of  the  two 
orders  appealed  to  the  High  Court.  The  order  was  as  follows:  "The 
village  of  Kattanur  with  its  hamlets  was  attached  as  one  lot  and  sold  as 
such.  It  is  now  alleged  that  such  a  sale  was  irregular,  and  that  it  has 
caused  substantial  injury  to  the  defendants,  and  that  hamlet  after  hamlet 
ought  to  have  been  sold.  If  anybody  had  suggested  it  at  the  time  of  the 
sale,  it  could  have  been  done ;  and  Sibapathi  Chettti,  who  by  so  many 
petitions  protested  against  the  sale,  did  nothing  of  the  kind.  There 
is  no  irregularity,  I  think,  in  selling  a  property  in  the  manner  it  was 
attached.  Here  the  property  was  attached  in  one  lot  and  was  sold  as 
such."  The  petition  was  accordingly  rejected. 

On  the  25th  September  two  more  petitions  were  presented  to  the 
Subordinate  Court  that  the  sale  should  be  set  aside.  On  the  29th  the 
order  was  made,  which  was  the  second  of  the  two  orders  appealed  to  the 
High  Court,  that  the  sale  would  be  confirmed  unless  an  order  to  the 
contrary  should  be  made  by  the  High  Court  within  an  interval  allowed. 
That  time  having  elapsed,  and  no  order  to  the  contrary  having  been 
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received  from  the  High  Court,  the  sale  was  confirmed  on  30th  September.  1888 

The  specification  of  the  property  in  the  sale  certificate  was  in  the  same  JUNE  27. 

terms  as  in  the  notification.     Meantime,  on  the  9th  September,  an  appeal  ~ 
had  been  preferred  by  the  judgment-debtors  to   the   High   Court  against 

the  order  of  the  9fch  August  on  the   ground  of  irregularity  on   the  part  of  COUNCIL, 

the  Lower  Court  in  selling  the  whole  estate  when  the  sale  of  a  part  would  i2^j~4o 

have  been  sufficient,  "  and  in   not  appropriating  the    moneys   already   in  /pc\_ 

Court  to  the  credit  of  the  decree."  _  .  j  '._.  = 

By  the  order  of  the  Chief  Justice,   dated  19th    September,  the  appeal  '   'p  c  T 

was  admitted  on  the  ground  of  the  "grievous  and  irreparable   loss  alleged  963-12 

to  have  accrued  to  the  appellant,"  the   Chief  Justice  observing  that    "he     .   , 

,     ..     ,,  ind.  Jur. 

saw  no  irregularity.  _„. 

[22]  On  the  27th  September  1882,  an  application  to  the  High  Court 
to  direct  the  Lower  Court  to  postpone  confirmation  of  the  sale  till  the  then 
pending  appeal  from  the  order  of  the  9th  August  should  have  been  disposed 
of  was  rejected.  Consequently  the  sale  was  confirmed  by  the  Lower 
Court  on  the  30th  September,  and  a  certificate  followed  as  above  stated. 

On  the  7th  November  1882,  the  present  appellant  was  on  his  own 
application  made  respondent  in  the  two  appeals  then  pending  in  the 
High  Court.  In  these,  the  order  of  remand,  of  which  the  effect  is  stated 
in  their  Lordships'  judgment,  was  made  on  30th  April  1883,  and  was 
followed  by  the  judgment  of  the  High  Court,  dated  16th  October  1883. 
This  order  directed  that  the  orders  of  the  Subordinate  Court  confirming 
the  sale  and  refusing  to  cancel  it  should  be  set  aside,  adding  that,  as  the 
appellants  to  the  High  Court,  who  were  the  judgment-debtors,  had  not 
asked,  as  they  might  have  done  at  the  right  time  for  the  amendment  of  the 
proclamation  of  sale,  they  should  pay  the  costs  in  both  Courts. 

On  this  appeal,  Mr.  /.  D.  Mayne  for  the  appellant  argued  that  tbe 
orders  of  tbe  Subordinate  Court  were  correct  and  should  not  have  been 
cancelled.  The  High  Court  had  set  aside  tbe  sale  upon  a  ground  of 
objection  which  was  for  tbe  first  time  suggested  in  tbe  Appellate  Court. 
There  had  been  no  insufficiency  in  the  description  nor  any  misdescription 
of  the  property  which  could  have  prejudiced  the  purchaser.  Nor  bad  any 
proof  been  given  that  the  judgment-debtors  had  sustained  substantial  injury 
by  reason  of  any  irregularity  in  the  publising  or  conducting  the  sale.  So 
that  tbe  misdescription,  if  any,  had  taken  place  was  not  a  material  irregu- 
larity within  tbe  meaning  of  Section  311  of  the  Code  of  Civil  Procedure. 
He  referred  to  Olpherts  and  Hacnaghten  v.  Mahabir  Pershad  Singh  (1). 

For  the  respondents,  Mr.  R.  V.  Doyne  and  Mr.  H.  Cowell  argued  that 
there  had  been  on  the  part  of  the  executing  Court  such  a  failure  to  comply 
with  the  provisions  of  the  Code  of  Civil  Procedure  and  of  Section  287 
in  particular  as  to  vitiate  the  sale  in  execution  and  that  it  had  been  rightly 
set  aside. 

Mr.    J.  D.  Mayne  was  not  called  on  to  reply. 

JUDGMENT. 

Their  Lordships'  judgment  was  delivered  by 

SIR  ElCHABD  COUCH. — This  is  an  appeal  against  two  orders  [23] 
and  one  judgment  of  the  High  Court  of  Madras,  which  reversed  the  pro- 
ceedings of  the  Subordinate  Court  of  Madura  in  execution  of  a  decree  in 
a  suit  which  had  been  brought  in  that  Court.  The  respondents  were 
defendants  in  the  suit,  and  in  execution  of  the  decree  which  had  been 

(1)  10  I.  A.  25=9  C.  656,  now.  Macnaghten  and  another  v.  Mahabir  Pershad. 
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1888        obtained  against  them,  a  village  called  Kattanur  was  sold  by  the  order 

JUNE  27.     of  the  Court  and  was  purchased  by  the  appellant.     The  High  Court,  by 

their  judgment,  which  is  now  appealed  against,  set  aside  the  dale,  and 

PRIVY      the  grounds  upon  which  they  did  so  are  stated  by  them  to  be  that :  "  It 

COUNCIL,    is  clear  that  the  description  of  the  properties  advertised  for  sale  was  most 

imperfect.     The  judgment-debtors  enjoyed  not  only  proprietary  rights  in 

12  M.  19      80me  portion  of  the  property,  but  rights  as  mortgagees  of  very  consider- 

(P-C.)5-     able  value  in  other  portions  of  the  property,  and  there  was  nothing  to 

15  I  A.  171-  indicate  the  possession  by  the  judgment-debtors  of  any  rights  as  mortga- 

5  Bar      .C.J.  geeg  jn  ^Q  vjnages<     The  purpose  of  the  law  would  be  entirely  defeated 

263-12      ^  a  more  complete  description  were  not  enforced  than  was  given  in  this 

Ind.  Jur.    cage 

371-  "  It  cannot  be  doubted  that  the  inadequate  description  led  to  sale  of 

property  valued  at  upwards  of  Rs.  40.000  together  with  mortgtge  claim 
for  Ks.  40,000  for  Rs.  20,000."  Then  they  say  they  must  set  aside  the  order 
confirming  the  sale  and  also  another  order  made  upon  another  petition 
by  which  an  application  to  set  aside  the  sale  was  refused. 

It  is  true,  as  stated  by  the  High  Court,  that  the  judgment-debtors  had 
proprietary  rights  in  a  part  of  the  property  and  were  only  mortgagees  of 
the  other  part.  The  decree  was  obtained  in  January  1880,  and  an  appli- 
cation was  made  to  the  Court  for  the  execution  of  it,  and  attachment  was 
made  of  the  village,  which  contained  15  hamlets ;  there  was  the  usual 
proclamation  of  the  sale  and  notification  that  it  was  to  be  on  the  22nd 
of  July  1882  and  the  usual  warrant,  and  apparently  the  judgment-debtors 
knew  perfectly  well  that  the  whole  of  fine  village  was  going  to  be  sold. 
They  state  in  an  application  which  they  made  that "  the  Kattanur  village 
of  these  plaintiffs  has  been  attached  on  account  of  the  said  debt,  and  the 
sale  is  fixed  by  this  Court  for  the  22nd  instant."  Notwithstanding  this, 
the  first  complaint  which  was  made  by  them  was  on  the  29bh  July  1882, 
and  in  their  petition  they  complained  that  the  village  had  several  hamlets 
attached  to  it ;  and  if  one  of  them  alone  had  bean  sold.it  would  have 
been  sufficient.  They  also  complained  that  one  moiety  of  the  villages 
[24]  belonged  to  them  by  right  of  mortgage,  and  the  other  they  had  their 
property  in,  raising  for  the  first  time  the  objection  upon  which  the  High 
Court  has  founded  its  judgment.  The  sale  was  completed,  and  they  then 
petitioned  the  High  Court  on  the  9th  September  1882.  In  this  petition 
they  state  that  the  villages  ought  to  have  been  sold  each  by  itself  and 
not  all  in  one  lot,  and  that  the  villages  being  separately  numbered  for  the 
attachment  there  was  no  necessity  for  a  representation  that  they  should 
be  separately  sold. 

Upon  that  petition  an  order  appears  to  have  been  made  by  the  Chief 
Justice  in  which  he  says  :  "  I  see  no  irregularity.  The  judgment-debtor 
might  have  applied  that  the  sale  should  be  made  in  lots."  There  is  a 
distinct  opinion  of  the  Chief  Justice  that  the  judgment-debtors  might,  if 
they  bad  considered  the  sale  of  the  villages  in  one  lot  would  have  been 
unfair,  have  made  an  application  to  have  them  sold  in  lots,  which  they 
did  not  do.  However,  notwithstanding  the  Chief  Justice's  opinion  that 
there  was  not  any  irregularity,  he  admitted  the  appeal,  and  the  High 
<3ourt,  when  the  appeal  came  before  them,  made  this  order :  "  We  require 
the  Court  below  to  ascertain  and  report  what  is  the  interest  enjoyed  by  the 
family  in  the  villages ;  whether  it  intended  to  sell  the  mortgage  and  other 
rights  ;  whether  the  appellants  in  that  Court  made  any  ccmplaint  of  the 
insufficiency  of  description  in  the  proclamation  of  sale ;  and  whether  any 
injury  has  occurred  to  the  appellants  from  any  such  insufficiency."  It 
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would  appear  from  what  the  High   Court  then  directed  to  be  ascertained        1888 
and  reported  that  they  were  satisfied  with  the  opinion  which  had  been  ex-     JUNE  27. 
pressed  by  the  Chief  Justice  that  there  was  no  ground  for  saying  that  the 
sale  ought  to  ba  set  aside  because  it  had  not  been   sold  in  lots.  PRIVY 

A  report  was  made  by  the  Subordinate  Judge,  and  it  is  this  :  "  There  COUNCIL, 
are  four  points  sent  down  for  reporb :    (i)  The  interest  enjoyed  by  the     12  M.  19 
family  in  the  villages  is  as  stated  in  the  judgment  of  their  Lordships  ;  (ii)      (p.c.)  = 
the  sale  proclamation  says  that  the  right,  title,   and  interest  will  be  sold,  lg  j  ^  171 
and  this  must  include  the  mortgage  and  other  rights,   but  they  were  not  s  gar   p.g.j 
specified  ;   (iii)  no  complaint  was  made  of  the  insufficiency    of   description      265  =  12 
in  the  proclamation  of  sale.     Two  petitions  are  ralied  on  by  the  petitioners,     £nd  juri 
one  dated  the  29th  July  1882  and  tin  oaher   dated  the   7th   August  1882.         371. 
The  fir«t  oetition  is  said  to  he  before  the  High  [25]    Court.     The  second 
petition  makes  no  such  cooaolaint  ;  (iv)  as  I  find  that  no  such    complaint 
was  made,  I  thought  that  any  evidence  as   to  any    injury  resulting    from 
such  insufficiency  was  unnecessary." 

Therefore,  as  far  as  regards  the  objection  that  the  description  was 
insufficient,  which  is  relied  upon,  as  their  Lordships  understand,  as  vitiat- 
ing this  sale — for  that  appeared  to  be  the  contention  of  the  counsel  for  the 
respondents — the  objection  was  not  taken  until  the  sale  had  been  com- 
pleted. The  judgment-debtors  knowing,  as  they  must  have  known,  what 
the  description  was  in  the  proclamation,  allow  the  whole  matter  to  pro- 
ceed until  the  sale  is  completed,  and  then  ask  to  have  it  set  aside  on 
account  of  this,  as  they  sav,  mis'iescription.  It  appears  to  come  with- 
in what  was  laid  down  by  this  Board  in  the  case  in  the  10th  Indian 
Appeals,  page  25  (1),  that  if  there  was  really  a  ground  of  complaint,  and 
if  the  judgment-debtors  would  have  been  injured  by  these  proceedings  in 
attaching  and  selling  the  whole  of  the  property  whilst  the  interest  was 
such  as  it  was,  they  ought  to  have  come  and  complained-  It  would  be 
very  difficult  indeed  to  conduct  proceedings  in  execution  of  decrees  by 
attachment  and  sale  of  property  if  the  judgment-debtor  could  lie  by  and 
afterwards  take  advantage  of  any  misdascription  of  the  property  attached 
and  about  to  he  sold,  which  he  knew  well,  but  of  which  the  execution 
creditor  or  decree-holder  might  be  perfectly  ignorant — that  they  should 
take  no  notice  of  that,  allow  the  sale  to  proceed,  and  then  come  forward 
and  say  the  whole  proceedings  were  vitiaced.  That,  in  their  Lordships' 
ooinion,  cannot  ba  allowed,  and  on  that  ground  the  High  Court  ought  not 
to  have  given  effect  to  this  objection. 

There  is  another  objection  to  this  decree  of  the  High  Court.  The  law 
provides,  by  Section  311  of  Act  XIV  of  1882,  that  an  objection  may  be 
taken  by  the  judgment-debtor  to  an  irregularity  in  the  sale,  but  then 
it  says  that  no  sale  shall  be  set  aside  on  the  ground  of  irregularity  unless 
the  applicant  proves  to  the  satisfaction  of  the  Court  that  he  has  sustain- 
ed substantial  injury  by  reason  of  such  irregularity.  The  Subordinate 
Judge  finding,  as  he  says,  that  no  complaint  had  been  made 
of  this  irregularity,  did  not  receive  evidence  that  there  was  anv  injury 
occasioned  by  it.  If  he  was  wrong  in  the  opinion  of  the  High  Court  in 
[26]  doing  that,  they  ought  to  have  sent  back  the  case  to  him  to  take 
that  evidence.  Instead  of  doing  this  when  the  case  comes  before  them 
and  they  give  judgment,  they  assume  that  there  was  a  substantial  injury 
and  that  the  property,  in  consequence  of  this  mis-description,  had  sold  for 
less  value  than  it  would  otherwise  have  fetched.  There  seems  to  be  no 

(1)  Olpherts  and  Macnaghten  v.  Mahabir  Pershad  Singh. 
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1888       ground  for  an  assumption  of  that  kind  by  the  High  Court,  and,  therefore, 

JUNE  27.    both  as  to  the  objection  to  the  non-description,   or  not  mentioning  the 

mortgage  in  the  attachment  proceedings,  and  that  there  was  no  proof  that 

PRIVY      any  special  injury  was  occasioned,  their  Lordships  think  that  the  judg- 

COUNCIL.    ment  of  the  High  Court  was  wrong,  and  that  it  must  be  reversed. 

Their  Lordships  will,  therefore,  humbly   advise  Her  Majesty  that  the 

orders  of  the  High  Court  should  be  reversed,  the  appeals   to  the  High 

Court  dismissed  with  costs,  the  orders  of  the   Subordinate  Court,   which 

I. A.  171=  were  appealed  against,  affirmed,   and  the  costs  in  the  Subordinate  Court 

Bar.  P.C.J.  or(]erecj   to  be  paid   bv  the  respondents.     The  respondents  will   pay  the 

OC  O  _ _  4  O 

costs  of  this  appeal. 
Ind.  Jar. 
9-4  Appeal  allowed. 

Oil. 

Solicitors  for  the  appellant — Laivford,  Waterhouse,  and  Lawford. 
Solicitors  for  the  respondents —  Rowcliffes,  Rawle  &  Co. 


12  M.  26  (P.C.)  =  1S  I. A.  167  =  5  Sar.  P.C.J.  255  =  12  Ind.  Jur.  370. 
PKIVY  COUNCIL. 

PRESENT : 

Lord  Macnaghten,  Lord  Hobhouse,  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Madras.} 


APPASAMI  ODAYAR  AND  OTHERS  (Plaintiffs)  v. 

SUBRAMANYA   ODAYAR  AND   OTHERS  (Defendants). 
[3rd  and  4th  May,  and  23rd  June,  1888.] 

Limitation  Act  1859,  Section  ],  Clause  IB— Partition  suit  for  share  of  joint  family  estate 
— Failure  to  prove  participation  in  the  family  coparcenary  within  the  period. 

In  a  suit  brought  in  1881  for  a  share  of  joint  family  estate,  the  question  whe- 
ther the  plaintiffs'  right  to  sue  was  barred  by  limitation  under  Act  XIV  of  1859. 
Section  1,  Clause  13,  depended  on  whether  there  had  been  any  participation  of 
profits  between  the  plaintiffs'  father  and  the  defendants,  who  with  him  were  co- 
descendants  from  a  common  ancestor,  after  1837  down  to  which  year  the  family 
was  certainly  joint.  If  in  1871  the  period  of  limitation  had  expired,  the  Act  IX 
of  that  year  and  the  later  Acts  need  not  be  referred  to  ;  for,  if  they  altered  the 
law,  they  would  not  revive  the  right  of  suit. 

[27]  Upon  the  evidence  it  was  found  that  whatever  might  have  been  the 
father's  intention  when  he  settled  iu  anothar  village  in  1837,  the  effect  of  what 
had  been  since  done,  or  omitted,  on  both  sides,  was  that  in  due  time  the  right 
of  suit  had  become  barred  under  the  first  Limitation  Act. 

[R.,  19  A.  357  (370.;  19  B.  809  (814);  37B.  393  (397)  =  14  Bom.  L.R.  908  (914)  =  17  Ind. 
Gas.  629  (632)  ;  '20  C.  487  (492>  (P.C)  =  20  I. A.  30  =  6  Sar.  P.C.J.  261  ;  26  M.  291 
(304);  8  Ind.  Cas.  512  =  21  M.L.J.  21  (28)  =  9  M.L.T.  3  (7);  53  P.L.R.  1901  ] 

APPEAL  from  a  decree  (1st  April  1884)  of  the  High  Court  reversing  a 
decree  (13th  April,  1882)  of  the  Subordinate  Judge  of  Kumbakonam. 

The  appellants,  plaintiffs  in  the  suit,  and  the  respondents,  who 
were  defendants,  belonged  to  branches  of  a  family  whose  gentile  name  was 
Odayar  and  who  were  mirasidars,  the  former  being  residents  of  Karup- 
pattimulai,  in  Mannargudi  taluk,  and  the  latter  living  on  the  family  land  at 
Aravur  in  Kumbakonam.  The  question  on  this  appeal  was  whether  the 
plaintiffs  had  a  still  subsisting  right  to  sue,  notwithstanding  the  law  of 
limitation,  as  members  of  an  undivided  family,  to  have  partition  made  of 
estate  alleged  to  be  ancestral  and  joint,  and  to  hold  their  share  in  severalty 
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from  the  defendants,  their   alleged  coparceners,  who    were  in    possession,        1888 
or  the  coparcenary  had  ceased  for   so  long  a  time  as  that  the   claim    had    JUNE  23. 

become  barred  bv  limitation. 

PRIVY 
The  plaint  (25th  July  1881)  claimed  one-fourth  of  the  family  property 

at  Aravur,  land,  houses,  and  appurtenances,   setting  forth   the   descent  of  ^01 
the  parties  in    the   manner  stated    in  their  Lordship's  judgment.     The      12  M.  26 
plaintiffs  alleged  that  down  to  1877,  they  had  not  been  excluded  from  joint      (P.C.)  = 
enjoyment  of  the  profits  of  the  lands   at   Aravur  to  which   they  were  ^5  j  ^  157 
entitled,  but  that  since  that  year  their  share  had  been  denied  to  them.  5  gar  p.c. 
As  to  their  own  lands  at  Karuppattimului,  these  had  been  partly  obtained      255=12 
by  their  mother  as  stridhanam  and  inherited  by  them  from  her,  and  partly     jn(j  jnr 
had  been  purchased  out  of  income,  so  that  they  were  not  joint  property        370. 
of  the  family  in  general. 

The  defendants  alleged  that  the  branch  of  the  family  to  which  they 
belonged  had  been  separate  as  to  food,  residence,  and  propprty  since  the 
time  of  the  defendants'  grandfather,  Thoppai,  who  died  in  1838  or  1839; 
and  that  be  and  Chidambara,  who  died  in  1868,  the  father  of  the  first 
defendant,  had  themselves  acquired  the  properties  in  suit  after  the  cessa- 
tion of  joint  living  on  the  part  of  the  plaintiffs'  father.  They  also  relied 
on  the  law  of  limitation. 

The  issues  were:  1st,  whether  the  parties  were  members  of  an 
undivided  or  divided  family,  and  if  the  latter,  when  and  how  [28]  divided, 
and  down  to  what  period  did  the  coparcenary  last?  2ndly,  whether  the 
claim  was  barred  by  limitation  ?  3rdly,  whether  the  property  claimed 
was  acquired  as  alleged  for  the  defence  ? 

The  Subordinate  Judge  found  that  there  had  been  no  partition,  and 
that  the  property  claimed  was  not  the  self-acquisition  of  the  defendants 
or  of  any  of  them,  He  found  that  the  coparcenary  had  continued  down 
to  1877.  He,  therefore,  made  a  decree  for  partition  in  favour  of  the 
plaintiffs. 

On  appealthe  High  Court  (Turner,  C.J.,  and  Muttusami  Ayyar, 
J.)  reversed  the  decree. of  the  Subordinate  Judge.  Their  judgment  was 
as  follows  : — 

"  It  is  scarcely  possible,  upon  the  evidence  before  us,  to  resist  the 
conclusion  that  for  upwards  of  45  years  there  has  been  no  participation 
on  the  part  of  the  plaintiffs'  branch  in  the  beneficial  enjoyment  of  the 
property  in  question.  There  is  a  great  deal  of  documentary  evidence  to 
show  that  from  1835  the  plaintiffs  and  their  father  have  lived  at  Karup- 
pattimulai,  whilst  the  first  defendant  and  his  father  and  the  second  defend- 
ant and  his  branch  of  the  family  have  always  lived  in  their  ancestral 
village  Aravur.  The  plaintiffs'  fourth  witness,  Kuppu  Odayar,  to  whose 
evidence  the  Subordinate  Judge  attaches  weight,  and  who  is  certainly 
not  biased  in  favour  of  the  defendants,  has  deposed  that  the  joint  family 
at  Aravuv  was  reduced  in  circumstances  at  the  time  of  the  father  Palani- 
appa  Odayar's  marriage ;  that  upon  his  marriage  a  moiety  of  the  village 
of  Karuppattimulai  was  granted  to  his  wife  as  stridhanam,  and  that  he 
then  removed  to  that  village  and  lived  and  died  there.  Documentary 
evidence  shows  that  this  was  about  1837,  and  that  the  property  which 
Palaniappa  Odayar  or  his  wife  then  acquired  consisted  of  14  velis  12  mas 
44yV  kulis  of  land.  It  is  also  in  evidence  that  subsequently  to  1837  the 
members  of  the  family  at  Aravur  bought  lands,  from  time  to  time,  ex- 
tending to  nearly  85  velis,  while  the  total  extent  now  belonging  to  the 
defendants'  branch  is  nearly  120  velis.  This  affords  a  reasonable  ground 
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1888       for  the  inference  that  when  the  father  left  Aravur  to  take  up  his  residence 

JUNB  28.    at  Karuppaltimulai,    the  joiut  family    probably  owned    about  35    velis 
of    land,  of    which    his  quarter    share    would    have    amounted   to    8f 

PRIVY      velis    if    a    division     had    then    been    effected.       This    fact    and    the 

COUNCIL,  evidenca    of   witness   Kuppu  OJayar   to  the  effect  that  the  family  [29] 

at   Aravur  was   then   in   reduced  circumstances    convey  the   impression 

that  Palaniappa  Odayar,  who  acquired  by  marriage  considerable  separate 

,      property,  did  not  probably  intend  or  care  to  claim  a  share  from  his  copar- 

=  ceners,  who  were  considered  to  ba  worse  off  than  himself,  either  from  the 

sar.  P.C.J,  Unproc[uctivenes8  of  the  family  property  or  from  the  number  of  members 
in  the  family  who  had  to  be  supported. 

Ind.  Jar.  «•  jb  wag  guggested  for  the  defendants  at  the  trial  in  the  Court  below, 

^™'  and  also  mentioned  at  the  hearing  of  this  appeal,  that,  at  or  before 
this  time,  thera  was  a  partition  or  some  arrangement  which  determined 
the  coparcenary  between  the  two  branches  of  the  family.  On  referring 
to  the  evidence,  however,  it  appears  that  this  suggestion  is  made  more 
in  reference  to  the  subsequent  conduct  of  the  parties  than  to  any  express 
agreement  between  the  plaintiffs'  father  and  his  coparceners.  Although 
the  second  defendant  spoke  of  his  having  heard  of  a  formal  division  from 
the  deceased  mem  hers  of  his  family  between  the  plaintiffs' grandfather 
Karuttasami  Odayar  and  the  defendants'  father  Chidambara  Odayar, 
wa  cannot  rely  on  his  evidence,  as  it  is  inconsistent  with  the  rest 
of  the  evidence,  which  discloses  that  Palaniappa  Odayar  had  lived  in 
coparcenary  with  the  defendants'  branch  until  his  marriage.  It  is  also 
inconsistent  with  the  defendants'  statement  that  he  knew  of  no  formal 
partition  in  the  family  at  any  time.  The  other  evidence  bearing  on  the 
question  of  division  is  oaly  an  opinion  founded  on  separate  residence  and 
separate  enjoyment  for  a  considerable  length  of  time.  We  are  therefore 
not  prepared  to  hold  that  the  Subordinate  Judge  was  in  error  in  declining 
to  accept  the  plea  of  formal  division  or  any  other  express  agreement 
equivalent  to  it.  Neither  do  we  sae  reason  GO  doubt  the  propriety  of  the 
finding  that  were  the  plaintiffs  entitled  to  claim  partition,  the  plea  of 
self-acquisition  set  up  by  the  defendants  could  not  be  upheld.  The  effect 
of  the  evidence  on  this  point  is  that  there  were  about  35  velis  of  land  in 
the  family  when  Palaniappa  Odayar  separated  from  it,  while  there  was  no 
other  ostensible  source  of  income  to  which  subsequent  acquisitions  might 
be  reasonably  traced.  Thera  may  have  been  good  husbandry,  thrift  and 
care  on  the  part  of  those  who  managed  the  affairs  of  the  family  at  Aravur 
subsequently  to  1837,  or  the  proparCy  itself  may  have  become  more  pro- 
ductive. In  the  absence  of  clear  evidence  disclosing  an  independent 
source  of  income  and  an  inde- [30]  pendent  means  of  acquisition,  we  can- 
not hold  that  the  later  acquisitions  have  been  made  otherwise  than  with 
the  aid  of  family  proparty.  The  material  question,  therefore,  is  whether 
the  relation  of  coparcenary  was  continued  after  Palaniappa  Odayar's 
separation,  and  if  it  was  not,  what  is  its  legal  effect  upon  the  plaintiffs' 
claim. 

"  It  does  not  appear  that  the  plaintiffs  or  their  father  ever  received 
part  of  the  income  derived  from  the  family  property.  The  first  plaintiff 
no  doubt  deposed  that  at  one  time  he  took  some  money  from  the  family 
house  at  Aravur.  But  his  statement  is  not  corroborated,  and  as  he  is  an 
interested  party,  it  cannot  be  accepted  without  corroboration.  It  was 
next  alleged  by  the  plaintiffs  that  the  first  plaintiff  had  lived  at  Aravur 
until  four  years  ago  and  that  his  joint  residence  was  a  continuation  of  the 
coparcenary." 
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In  regard  to  this  subject,  the  Court  found   that  in  some  of  the  writ-       1888 
ten   transactions  of  the  family   between   1864  and  1881,  the  defendants     JUNE  23. 
were  described   without  exception  as  residing  at  Karuppattimulai.     The 
Gourb  considered  it;  unlikely  that  Palaniappa  would  have  lived  at  Aravur      PRIVY 
without  taking  part  in  the   family  affairs.     In  regard  to  money   said  to  COUNCIL. 
have  been  received  by   the  defendants  for  marriage  expenses,  the  Court        — • 
said  that  the  evidence  of  its  having  been   paid  was  doubtful,  and  added 
"  were  we  to  accept  it,  these  payments  would  not  show  that  the  plaintiffs' 
father   had  not  already   virtually  relinquished   his  interests  in   the  joint  '  167 

property.     It  occasionally  happens,  when  even  divided  cousins  are  raarri-  *-G.J 

ed  at  one  time  in  the  same  house  and  there  is  an  elderly  member  in  either  235  =  i2 
branch,  that  that  member  bears  the  whole  cost  more  from  family  affection  'nt"'  ^nr- 
and  pride  than  in  acknowledgment  of  a  subsisting  coparcenary.  If  the  co-  370, 
parcenary  had  continued,  the  managing  coparceners  would  have  ordinarily 
interfered  in  the  case  of  every  marriage  in  the  plaintiffs'  branch  and  paid  its 
expenses  from  family  funds.  The  only  other  matters  mentioned  as  evidence 
of  coparcenary  are  that  Chidambara  Odayar,  the  defendants'  father,  lighted 
the  funeral  pyre  when  Ponnammal,  the  plaintiffs'  paternal  grandmother, 
died,  and  that  the  daughters  of  Ayyadorai  Odayar,  the  second  defendant's 
cousin,  are  still  living  at  Karuppattimulai  with  the  plaintiffs.  As  to 
the  first,  it  proves  nothing  more  than  that  Chidambara  Odayar  acted  as 
proxy  for  the  first  plaintiff,  on  whom  the  duty  of  setting  fire  to  the 
[31]  funeral  pyre  devolved  in  consequence  of  his  father  having  prede- 
ceased his  grandmother.  If  the  evidence  is  intended,  as  seems  to  be 
the  case,  to  convey  the  impression  that  Chidambara  Odayar  lighted  the 
funeral  pyre,  because  there  was  coparcenary,  such  an  effect  cannot  be  at- 
tached to  is  under  the  ceremonial  law.  Whether  the  family  is  joint  or 
divided,  it  is  the  duty  of  the  son,  and,  ia  his  absence,  of  the  grandson 
to  perform  the  funeral  obsequies  ;  and  when  he  is  too  ill  or  too  young  to 
undertake  the  duty,  some  elderly  member,  either  an  undivided  or  divided 
uncle  or  granduncle.acts  as  his  substitute.  As  to  the  residence  of  Ayyadorai's 
daughters  in  the  plaintiffs'  house  at  Karuppattimulai,  it  may  be  owing  to 
their  junior  paternal  aunt  living  there,  and  it  cannot  be  accepted  as  evi- 
dence of  coparcenary." 

The  judgment  concluded  thus  :— 

''  The  conclusion  we  come  to  upon  the  whole  evidence  is  that  from 
1837,  when  the  plaintiffs'  father  went  to  Karuppatbimulai,  the  two 
branches  have  acted  as  if  they  had  no  community  of  interest,  and  that  the 
plaintiffs'  branch  has  neither  directly  nor  indirectly  participated  in  the 
beneficial  enjoyment  of  the  property  in  dispute.  In  this  view  of  the 
facts  of  the  case  the  suit  was  clearly  barred  when  Act  XIV  of  1859  was  in 
force.  By  Section  1,  Clause  13,  there  must  be  a  participation  in  the  family 
income,  or  some  act  equivalent  to  it  within  twelve  years,  from  which  a 
joint  interest  may  reasonably  be  inferred,  and  the  evidence  on  record 
disclose  neither  the  one  nor  the  other. 

"  It  has  been  held  that  what  is  necessary  to  bar  the  claim  is  proof  of 
possession  and  enjoyment  of  the  property  as  the  possessor's  separate 
property  to  the  absolute  exclusion  of  the  person  suing  to  enforce  the  right 
to  a  share  for  more  than  twelve  years.  We  are  of  opinion  that  the  appeal 
must  be  decreed ;  that  the  decree  of  the  Subordinate  Judge  must  be  set 
aside,  and  the  suit  dismissed  with  all  costs." 

On  this  appeal  Mr.  T.  H.  Coioie  and  Mr.  R.  V.  Doyne,  for  the  appel- 
lants, argued  that  the  judgment  of  the  High  Court  was  not  completely 
consistent  with  the  case  set  up  for  the  defence.  A  case  of  abandonment 
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1888       by  Palaniappa  of  his  joint  interest,  after  1837,  should  have  been  proved 
JUNE  23.    by  definite  acts,  or  omissions  on  his  part,  of  which  there  had  been  no 
sufficient  evidence.     Moreover,  as  regards  the  immoveable  property  of  the 
PRIVY      family  upon  the  construction  of  Clause  13,  Section  1  of  Act  XIV  of  1859, 
COUNCIL,  the  claimant,  in  [32]  order  that  a  bar  might  be  constituted,  must  have  been 
entirely  out  of  possession,  from  which  he  must  have  been  excluded  alto- 
gether by  those  former  co-parceners  against  whom  he  claimed.     Govindan 
.    )=      Pillai  v.  Chidambara  Pillai  (1).     But  here  the  evidence  showed  no  such 
3 1. A.  167=  entjre  exclusion.    Again,  although  Act  XIV  of  1859,  Section  1,  Clause  13, 
5  Bar.  P.C.J.  requjre(j  a  plaintiff  to  prove  possession  on  his  part  within  twelve  years,  the 
corresponding  enactment  in  Act  IX  of  1871  required  adverse  possession  on 
Ind.  Jur.     J.JJQ  parj.  Qf  foe  defendant.     Reference  was  made  to  Lakshman  Dada  Naik 
8701        v.  Bamchandra  Dada  Naik   (2)  and  Rao  Karan  Singh  v.  Raja    Bakar 
Alikhan  (3), 

Mr.  J.  D.  Mayne  and  Mr.  G.  P.  Johnstone,  for  the  respondents,  were 
not  called  upon. 

On  a  subsequent  day  (June  23rd)  their  Lordships'  judgment  was 
delivered  by  SIR  K.  COUCH. 

JUDGMENT. 

This  is  a  suit  between  the  members  of  a  Hindu  family,  of  which  the 
common  ancestor  was  one  Eamalinga  Odayar.  He  had  two  sons,  Kutti 
Odayar  and  Subramanya  Odayar.  Kutti  had  an  only  son,  Thoppai,  who 
had  three  sons,  one  of  whom  died  without  issue,  another,  Subba,  had  three 
sons  who  have  died  without  leaving  issue,  and  the  third,  Sabhapati,  left 
an  only  son,  the  second  defendant  Sami  Odayar.  Subramanya  had  two 
sons,  Karuttasami  and  Chidambara.  Karuttasami  had  an  only  son, 
Palaniappa,  the  father  of  the  three  plaintiffs,  and  Chidambara  left  an 
only  son,  the  first  defendant  Subramanya,  At  the  time  the  suib  was  ins- 
tituted the  plaintiffs  and  defendants  were  the  only  remaining  members  of 
the  family.  The  share  of  the  plaintiffs  would  be  one-fourth  if  they  are 
entitled  to  any  part  of  the  property  claimed  in  the  suit.  They  sued  for 
possession  of  that  share.  The  first  defendant  Subramanya,  in  his  written 
statement,  said  that  the  plaintiffs  and  defendants  were  not  members  of 
an  undivided  family  ;  that  no  portion  of  the  property  sued  for  was  ancestral 
property  of  Chidambara  and  Thoppai ;  that  they  lived  jointly  and  acquir- 
ed some  property  through  their  own  exertions,  and  the  properties  in  liti- 
gation consisted  of  such  self-acquisitions  and  of  property  subsequently 
acquired  by  their  descendants,  including  the  defendants. 

Palaniappa,  the  father  of  the  plaintiffs,  was  married  in  1837,  and  there 
is  no  doubt  that  up  to  that  time  the  descendants  of  [33]  Ramalinga 
were  a  joint  family.  The  material  questions  are  whether  Palaniappa  then 
separated  himself  from  the  family  in  respect  of  the  family  property,  or  if 
he  did  not,  whether  he  afterwards  participated  in  the  profits  of  it.  It 
appeared  from  the  evidence  of  Kuppu  Odayar,  who  was  connected  by 
marriages  of  his  own  and  his  younger  brother's  daughter  with  both  the 
plaintiffs  and  defendants,  that  Palauiappa  married  the  daughter  of  Kuppu's 
paternal  uncle,  and  on  his  marriage  went  to  live  at  Karuppattimulai,  the 
village  of  that  family,  which  is  about  ten  miles  distant  from  Aravur,  the 
residence  of  the  Ramalinga  family.  At  that  time  the  family  at  Aravur, 
was  reduced  in  circumstances,  and  a  moiety  of  the  village  of  Karuppatti- 
mulai was  given  to  his  wife  by  her  family.  Palaniappa  continued  to  live 

(1)  3  M.H.C.R.  99.  (2)  7  I.  A.  181  =  5  B.  48.  (3)  9  I.A.  99  =  5  A.  1. 
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at  Karuppattimulai  and  died  there.     The  property  thus  acquired  by  him        1888 
consisted  of  rather  more  than  14  velis  of  land,  and  it  is  said  by  the  High     JUNE  23. 
Court  that  the  family  at  Aravur  probably  owned  about  35  velis,  of,  which 
Palaniappa's  share  would   have  amounted   to  8f  velis.     The    High  Court      PRIVY 
say  that  this  fact  and  the  evidence  of  Kuppu  Odayar  as  to  the  circum-   COUNCIL. 

stances  of  the  family  at  Aravur  convey  the  impression  that  Palaniappa  did         

not  probably  intend    or  care  to  claim  a  share  from  his    coparceners.     It 

may  be  that  he  did  not,   but  in  order  to  see  whether   he  lost  his  right  to  a      (p«c-'  = 

share,  what  was  done  afterwards  must  be  considered.  >J.A.  167 

By  Section  1,  Clause  13  of  Act  XIV  of  1859  a  suit  for  a  share  of  the5  Sap<  J-C'J 
family  property  not  brought  within  twelve  years  from  the   date  of  the  last 
participation  in  the  profits  of  it  would  be  barred.     This  Act  continued    in  '    UP> 

force  until  the  1st  July  1871  when  Act  IX  of  1871  came  into  force. 
Consequently  if  there  was  no  participation  of  profits  between  1837  and 
1871,  the  suit  would  be  barred,  and  the  later  Acts  for  limitation  of  suits 
need  not  be  referred  to.  If  they  altered  the  law,  they  would  not  revive 
the  right  of  suit. 

The  plaintiffs  sought  to  avoid  the  law  of  limitation  by  evidence  of 
the  actual  receipt  of  money,  by  payments  of  marriage  expenses  by 
Chidambara  and  Sabhapati,  and  by  residence  in  the  family-house  at  Aravur. 
Appasami,  the  first  plaintiff,  in  his  evidence  said  that  about  fifteen  years 
ago  be  took  from  Aravur  Es.  2,000  or  Rs.  3,000.  This,  if  true  (and  he 
was  not  corroborated),  would  not  avail  to  prevent  the  operation  of  Act  XIV 
of  1859. 

[34]  There  was  evidence  of  the  payment  by  Chidambara  of  the 
expenses  of  the  marriages  of  members  of  the  plaintiffs'  family,  when  there 
was  at  the  same  time  a  marriage  in  his  own  family.  The  High  Court 
justly  say  that  this  evidence  is  vagueTand  unsatisfactory.  Even  if  true  it 
cannot  be  said  to  prove  a  participation  in  the  profits  of  the  estate  received 
by  Chidambara  as  manager  for  the  family.  As  to  the  residence,  their 
Lordships  have  been  carefully  referred  by  Mr.  Doyne  to  all  the  evidence 
on  this  subject.  It  is  conflicting,  and  the  evidence  of  Eamu  Odayar, 
one  of  the  defendants'  witnesses,  is  that  the  plaintiffs  would  come  to 
Aravur  on  marriages  and  deaths  and  take  their  meals  either  in  the  old 
or  new  house,  and  would  either  come  alone  or  with  their  family.  This 
would  explain  what  residence  there  was,  and  is  more  probable  than  the 
plaintiffs'  case  that  the  eldest  member  of  their  branch  of  the  family 
resided  at  Aravur  as  a  member  of  the  joint  family.  Looking  at  the  whole 
of  the  evidence  it  appears  to  their  Lordships  that  whatever  may  have 
been  Palaniappa's  intention  when  he  left  Aravur,  a  suit  for  his  share 
of  the  family  property  became  barred  by  the  law  of  limitation.  This 
was  the  decision  of  the  High  Court,  which  reversed  the  decree  of  the 
Subordinate  Judge  and  dismissed  the  suit.  Their  Lordships  will 
therefore  humbly  advise  Her  Majesty  to  affirm  the  decree  of  the  High 
Court  and  dismiss  the  appeal.  The  appellants  will  pay  the  costs  of  it. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Burton,  Yeates,  Hart,  &  Burton. 
Solicitors  for  the  respondents  :  Gregory,  JRowcliffes  &  Co. 
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1888  12  M.  35-2  Weir  457  =  2  Weir  654. 

A™j_J-  [35]  APPELLATE  CRIMINAL. 

APPEL-  Before  Mr.  Justice  Kernan  and  Mr.  Justice  Wilkinson. 

LATE 

CRIMINAL.  QUEEN-EMPRESS  v.  SIVARAMA.*     [1st  August,  1888.] 

19  M^R—     Criminal  Procedure   Code,  Section  494 — Irregular   Procedure — Discharge  of  prisoner 

committed  to  Sessions—New  trial — Conviction  quashed. 
2  Weir 

437  —  2  A  prisoner  committed  to  Session^  on  a   charge   cannot  be  discharged  by  the 

'  Sessions  Court  under  Section  494  of  the  Code  of  Criminal  Procedure,  but  must  be 

Weir  654.  convicted  or  acquitted. 

Where  a  prisoner  was  erroneously  discharged  by  a  Sessions  Court  under  Section 
494  (a) : 

Held,  that  as  the  prisoner  was  entitled  to  be  acquitted,  a  conviction  obtained 
in  a  second  trial  for  the  same  offence  was  bad  in  law. 

APPEAL  from  the  decree  of  G.  T.  Mackenzie,  Sessions  Judge  of 
Kistna,  in  Calendar  Case  No.  10  of  1888. 

The  prisioner  was  convicted  of  giving  false  evidence  under  Section  193 
of  the  Penal  Code. 

In  a  suit  before  the  District  Munsif,  prisoner  was  defendant,  and 
sanction  was  granted  to  prosecute  him  for  giving  false  evidence  in  the 
suit.  Prisoner  was  committed  for  trial.  The  Sessions  Judge,  W.  G.  Under- 
wood, being  of  opinion  that  the  sanction  granted  by  the  District  Munsif 
was  too  vague  and  did  not  apply  to  the  prisoner,  the  Public  Prosecutor 
withdrew  from  the  prosecution,  and  the  Sessions  Judge  directed  the  pri- 
soner to  be  discharged.  Thereupon  a  fresh  sanction  was  obtained  from 
the  District  Munsif,  and  the  prisoner  was  again  committed  to  Sessions 
and  convicted.  It  was  stated  in  the  judgment  that  the  Public  Prosecutor 
withdrew  from  the  case  "  before  a  charge  was  framed.  " 

Anandacharlu,  for  accused. 

Mr.  Wedderburn,  for  the  Crown. 

(KERNAN.  J.,  called  attention  to  the  fact  of  the  former  trial  and 
order  of  discharge.) 

Mr.  Wedderburn. — The  conviction  is  bad.  The  mistake  has  arisen 
apparently  from  the  practice  of  Sessions  Courts  not  trying  [36]  prisoners 
on  the  charges  framed  by  the  committing  Magistrates,  but  on  charges 
framed  at  the  Sessions  trial.  The  Sessions  Judge  evidently  thought  that 
the  words  "  before  a  charge  has  been  framed  "  in  Section  494  of  the  Code 
of  Criminal  Procedure  mean  before  the  Sessions  Court  has  framed  a  charge. 
But  the  charge  referred  to  in  Section  494  is  evidently  the  charge  mentioned 
in  Section  210  and  in  Section  271  (see  also  Section  226).  A  prisoner  once 
committed  to  Sessions  on  a  charge  cannot  be  discharged,  but  must  be 
acquitted  or  convicted.  The  only  way  to  remedy  the  defect  now  is  to  set 
aside  all  proceedings,  including  the  erroneous  order  of  discharge,  and  direct 
a  new  trial  from  that  point. 

The  Court  (KERNAN  and  WILKINSON,  JJ.)  delivered  the  following 

JUDGMENT. 

The  prisoner  was  charged  for  the  same  offence  that  he  is  now  charged 
with  in  case  No.  19  of  1887  before  the  Sessions  Judge  on  the  22nd  day 
of  July  1887.  The  charge  was  withdrawn  by  the  Public  Prosecutor  by 
permission  of  the  Sessions  Judge.  The  result  was  that  under  Section  494  (6) 

*  Criminal  Appeal  No.  183  of  1888, 
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the  prisoner  should  have  been  acquitted.     But  he  was  merely  discharged       1888 
by  the  Sessions  Judge.     This  procedure  was  wrong.     The  Sessions  Judge      Auo.  l. 
should  have  referred  the  matter  to  the  High  Court  to  quash  the  committal        " 
as  be  thought  the  sanction  insufficient.  APPEL- 

As  the  prisoner  was  entitled  to  be  acquitted  on  the  charge,  the  second       LATE 
charge  for  the  same  offence,  though  on  a  new  sanction,  is  bad.     We  must,  CRIMINAL. 

therefore,  reverse  the  conviction  in  the  present  case. 

12  H.  35  = 

2  Weir 
12  M.  36-2  Weir  32,  437  =  2 

APPELLATE  CEIMINAL. 
Before    Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


QUEEN-EMPRESS  v.  NIRICHAN  AND  ANOTHER.* 
[17th  April,  1888.] 

Criminal  Procedure  Code,  Section  35—  Penal  Code,   Sections  71,  72 — Separate  convic- 
tions for  different  offences  in  the  same  transaction, 

An  accused  person  was  convicted  under  Section  457  of  the  Penal  Code  of 
house  breaking  by  night  in  order  to  commit  an  offence  (mischief  and  assault) 
and  also  [37]  under  Sections  426  and  352  for  the  offences  of  mischief  and  assault 
and  punished  separately  for  each  offence.  These  offences  formed  parts  of  one 
transaction  :  Held,  that  the  sentences  were  legal. 

[R.,  16  C.  442  (446)  (F.B).;  Rat.  Un.  Cr.    Gas.    597   (598)  ;    U.B.B.    (1892-1896)  241 
(242)  ;   1  Weir  34.] 

CASES  referred  by  H.  M.  Winterbotham,  Acting  District  Magistrate 
of  Malabar. 

The  facts  were  stated  as  follows  : — 

Eegarding  the  first  case,  the  Joint-Magistrate,  remarks — 

"  In  this  case  the  Sub-Magistrate  has  convicted  and  punished  the 
accused  under  Section  457  of  house-breaking  by  night  with  intent  to  com- 
mit mischief  and  assault,  and  has  also  convicted  and  punished  the  accused 
for  the  offences  of  mischief  and  assault  separately. 

"These  latter  sentences  are  illegal  under  the  High  Court  ruling  in 
criminal  appeal  No.  352  of  1873  (Wtir'p  Digest,  p.  381),  where  it  was  held 
that  the  law  forbids  two  punishments  for  an  offeree  so  compounded  that 
one  substantive  offence  is  the  aim  of  the  other  and  evidentiary  matter  of 
the  intent  necessary  to  constitute  that  other. 

"  This  ruling  of  the  Madras  High  Court  was,  however,  passed  under 
the  late  Code  of  Criminal  Procedure.  The  Bombay  High  Court  have 
lately  discussed  the  legal  question  and  have  decided  that  the  double 
punishment  is  legal  under  the  present  Code,  X  of  1882 — Queen- Empress 
v  Sakkarambhai  (1). 

"  The  point  is  one  of  almost  daily  occurrence,  and  it  seems  to  me  to 
be  of  great  importance  that  it  should  be  ascertained  whether  the  law  OP 
the  point  is  the  same  now  under  Act  X  of  1882  as  it  was  declared  to  be  by 
the  Madras  High  Court  under  the  Code  before  in  force. 

In  my  humble  opinion  the  ruling  of  the  Bombay  High  Court  is  the 
one  that  should  be  followed.  An  offence  under  Section  457,  Indian  Penal 
Code,  is  complete  when  a  man  commits  house  breaking  by  night  in  order 
to  the  committing  of  assault  or  mischief,  and  if  he  proceeds  further  and 

*  Criminal  Revision  Case=  Nos.  87  and  88  of  1888, 
(1)  10  B,  493. 
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1888  actually  commits  asault  or  mischief,  he   then   commits   distinct   offences 

APRIL  17.  punishable  under  Sections  352  and  426  of  the  Indian  Penal  Code,  and  these 

subsequent  offences  do  not  cease  to  b3  distinct  offences  because  they  also 

APPEL-  furnish  evidence  of  the  intention  necessary  to  constitute  the  first  offence." 

LATE  The  Public  Prosecutor  (Mr.  Powell),  for  the  Crown. 

CRIMINAL.        C38]  Tn°  Court  (KERNAN  and  MUTTUSAMI.  AYYAR,  JJ.)  delivered 

the  following 

12  M.  36  = 

2  Weir  32.  JUDGMENTS. 

KERNAN,  J. — The  decision  in  The  Queen  v.  Noujan  (1)  was  made  on 
the  Criminal  Procedure  Code  of  Act  X  of  1872.  Illustrations  (n)  and  (p) 
to  paragraph  3  of  Section  454  were  relied  on  by  the  Court  as  evidencing  the 
rule  that,  although  there  might  be  separate  convictions  for  different  offen- 
ces committed  in  a  series  of  acts  in  the  same  transaction,  yet  there  could 
only  be  punishment  inflicted  to  the  measure  of  the  largest  amount  award- 
able  for  any  one  of  the  offences.  In  the  Act  X  of  1882,  although  the  first 
portion  of  the  illustrations  (n)  and  (p)  in  the  former  Act  are  to  be  found 
in  illustrations  (b)  and  (c)  to  paragraph  1  of  Section  235,  yet  the  part  of  the 
illustrations  (n)  and  (p)  in  the  former  Act,  which  limits  the  punishment 
to  that  for  one  offence  only,  is  not  re-enacted.  Section  71  of  the  Penal 
Code  is  not  interfered  with  by  Section  235  of  Criminal  Procedure  Code. 
But  in  neither  of  the  two  cases  before  us  did  the  different  offences,  when 
combined,  constitute  an  offence.  Therefore  Section  71  does  not  apply. 
I  think"the  sentences  imposed  in  each  case  were  legal. 

MUTTUSAMI  AYYAR,  J. — In  criminal  revision  case  No.  88,  the  accused 
was  convicted  at  one  trial  of  three  offences  punishable  under  Sections  354, 
380,  and  451  of  the  Indian  Penal  Code.  In  criminal  revision  case  No.  87 
the^accused  was  found  guilty  of  offences  punishable  under  Sections  352,  426 
and  457  of  the  Penal  Code.  The  several  offences  formed  parts  of  one  cri- 
minal transaction,  and  the  Second-class  Magistrate  passed  separate  sen- 
tences for  each  of  the  offences.  The  question  referred  to  us  is  whether 
separate  sentences  can  be  lawfully  passed.  I  would  also  answer  the  ques- 
tion in  the  affirmative.  Section  235  of  the  present  Code  of  Criminal 
Procedure  contains  only  rules  of  criminal  pleading  in  regard  to  joinder  of 
charges,  and  reading  cl.  I,  together  with  illustrations  (b)  and  (c),  it  is 
clear  that  separate  convictions  for  the  several  offences  were  perfectly 
legal. 

As  to  the  punishments  to  be  awarded,  the  rule  is  now  to  be  found 
in  Section  35  of  the  Code  of  Criminal  Procedure  and  in  Sections  71 
and  72  of  the  Indian  Penal  Code.  According  to  Section  35,  separate 
sentences  awarded  in  the  cases  before  us  were  legal.  And  Section  71 
has  no  application,  for  the  several  offences  are  not  parts  of  one  [39]  and 
the  same  offence  as  shown  by  the  illustration  (a)  of  that  section.  Nor  do 
the  cases  before  us  fall  either  under  Clause  III  of  Section  235  of  the  Code 
of  Criminal  Procedure  or  Section  72  of  the  Indian  Penal  Code. 

On  comparing  Section  235  with  the  corresponding  section  of  the  former 
Code  of  Criminal  Procedure,  it  will  be  observed  that  the  rules  for  assess- 
ing punishment,  which  Clauses  II  and  III  of  Section  454  contained,  are 
omitted  in  the  present  Code,  and  illustrations  (b)  and  (c)  of  Section  235, 
Clause  I  of  the  present  Code  appeared  in  the  former  Code  as  illustrations 
of  Section  454,  Clause  III.  This  modification  clearly  indicates  an  inten- 
tion on  the  part  of  the  Legislature  to  provide,  by  Section  235,  rules^of 

(1)  7  M.H.C.B.  375. 
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criminal  pleading  only  and  to  leave  the  rules  for  assessing  punishment  to       1888 
be  found  in  Section  71  or  Section  72  of  the  Indian  Penal  Code  and  section    APRIL  17. 

35  of  the  Code  of  Criminal  Procedure.  The  ruling  in  The  Queen  v.  Noujan        

had  reference  to  the  provisions  of  the  former  Code  of  Criminal  Procedure,     APPEL- 
and  it  is  no  longer  applicable.     I  do   not,    however,    desire  to  be  under-       LATE 
stoad  as  saying  that  it  may  not  usefully  be  kept  in  view  for  the  purpose  CBIMINAL. 
of  seeing  that  the  aggregate  sentence   is    not  excessive   or    unnecessarily 
severe.  12M.  36  = 

2  Weir  32. 


12  M.  39  =  1  Weir  10. 

APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


HAYES  in  re.*      [27th  July  and  1st  August,  1888.] 

Jurisdiction  of  High  Court — Foreign  Jurisdiction  Act,    1879,    Chapter  II —European 
British  subjects  in  Bangalore —Justice  of  the  Peace  for  Mysore. 

The  civil  and  military  station  of  Bangalore  is  not  British  territory,  but  a  part 
of  the  Mysore  State,  and  the  Code  of  Criminal  Procedure  is  in  force  therein  by 
reason  of  declarations  made  by  the  Governor-General  in  Council  in  exercise  of 
powers  conferred  by  the  Foreign  Jurisdiction  and  Extradition  Act,  1879. 

Justices  of  the  Peace  for  the  State  of  Mysore  are  also  Justices  of  the  Peace 
for  Bangalore,  and  both  the  Civil  and  Sessions  Judge  and  the  District  Magistrate 
of  Bangalore  being  such  Justices  of  the  Peace,  are,  by  virtue  of  Section  6  of  the 
said  Act,  subordinate  to  the  High  Court  at  Madras. 

APPLICATION  to  the  High  Court  under  Section  526  of  the  Code  of 
Criminal  Procedure  for  the  transfer  of  a  criminal  case  from  the  Court  of 
the  District  Magistrate  of  the  civil  and  military  station  [40]  of  Bangalore 
to  the  Court  of  one  of  the  Presidency  Magistrates  at  Madras. 

The  facts  necessary  for  the  purpose  of  this  report  appear  sufficiently 
from  the  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ). 

Mr.  Hayes,  for  petitioner. 

Laing,  for  defendants. 

JUDGMENT. 

This  is  an  application  under  Section  526  of  the  Criminal  Procedure 
Code  for  the  transfer  of  a  criminal  case  pending  in  the  Court  of  the 
District  Magistrate  of  the  Civil  and  Military  Station  of  Bangalore.  One 
Mr.  Hayes  filed  a  complaint  in  the  said  Court  under  Section  500  of  the 
Indian  Penal  Code  against  (i)  the  editor  and  managing  proprietor  and 
publisher  of  the  Bangalore  Spectator,  and  (ii)  against  the  joint-proprietor 
and  publisher  of  the  Bangalore  Spectator.  Both  the  accused  are  European 
British  subjects.  It  appears  the  complaint  has  reference  to  matters  con- 
nected with  the  Municipality  of  Bangalore,  and  that  the  District  Magis- 
trate is  also  the  President  of  the  Municipality.  It  is  further  alleged  for  the 
complainant  and  admitted  for  the  accused  that  the  Magistrate  may  probably 
be  cited  as  a  witness  in  the  case.  Affidavits  are  also  filed  to  show  that  the 
Magistrate  himself  expressed  a  wish  that  the  case  might  be  removed  from 
his  Court.  We  consider,  therefore,  that  it  is  expedient  to  transfer  the  case  to 
some  other  magistrate  competent  to  try  European  British  subjects  and 
having  jurisdictionasafirst-classMagistrateintheCiviland  Military  Station 
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1888        of  Bangalore.     The  next  question  we  have  to  consider  is  whether  we  may 

AUG.  1.      transfer  the  case  either  to  the  Civil  and  Sessions  Judge  for  the  station    of 

Bangalore  or  fco  the   Assistant  Resident  of  Mysore.     In  this  connection 

APPEL-     three  points  are  urged  for  the  accused,  viz.,  (i)  that  the  Civil  and  Military 

LATB  Station  of  Bangalore  is  not  British  territory  ;  (ii)  that  the  Code  of  Criminal 
CRIMINAL.  Procedure  is  in  force  there  in  common  with  other  Acts  by  virtue  of  decla- 
rations made  by  the.  Governor- General  in  Council  in  exercise  of  the 
12  M.  39=  pOwers  conferred  upon  him  by  Act  XXI  of  1879,  and  (iii)  that  those  who 
1  Weir  10.  are  appointed  Justices  of  the  Peace  for  the  State  of  Mysore  under 
the  said  enactment  are  also  Justices  of  the  Peace  for  the  station 
of  Bangalore.  We  are  of  opinion  that  the  contention  is  well 
founded.  We  see  no  reason  to  doubt  that  the  station  of  Banga- 
lore is  foreign  territory.  That  it  was  so  prior  to  1881  was  already 
[41]  decided  by  this  Court  in  Regina  v.  Shallard  (1).  In  1881,  when 
the  State  of  Mysore  was  transferred  by  the  Governor-General  in  Council 
to  His  Highness  the  Maharaja  of  Mysore,  the  whole  province  of  Mysore 
was  transferred,  and  the  civil  and  military  station  of  Bangalore  was 
not  specially  excluded.  The  instruments  of  transfer,  however,  provided 
for  the  establishment  of  British  cantonments  in  the  State  of  Mysore, 
for  the  Maharaja  granting  free  of  all  charge  such  lands  as  may  be  required 
for  such  cantonments,  and  for  renouncing  of  all  jurisdiction  within  the 
lands  so  granted.  (Mysore  Blue  Book,  page  193).  On  the  19th  May 
1881,  the  Maharaja  of  Mysore  assigned  the  civil  and  military  station 
of  Bangalore  to  the  British  Government,  and  renounced  the  exercise  of 
all  jurisdiction  within  the  said  station  with  effect  from  the  25th  March 
1881.  (See  Notification,  Mysore  Gazette,  Part  I,  No.  8.  page  25,  of 
21st  May,  1881).  It  is  clear  then  that  the  station  of  Bangalore  is 
part  of  the  State  of  Mysore,  assigned  by  the  Maharaja  to  the  exclusive 
management  of  the  British  Government,  and  in  which  the  Maharaja 
renounced  the  exercise  of  all  jurisdiction.  Nor  is  there  any  reason  to 
doubt  that  the  Code  of  Criminal  Procedure  and  other  Acts  of  the  Legis- 
lative Council  are  in  force  in  toe  station  of  Bangalore  by  virtue  of  declara- 
tions made  from  time  to  time  by  the  Governor-General  in  Council  under 
Act  XXI  of  1879.  Thus  on  '  3rd  March  1883,  Act  X  of  1882  was 
introduced  into  Bangalore,  with  the  exception  of  PO  much  of  it  as  applies 
(1)  to  the  Courts  of  Presidency  Magistrates,  (ii)  to  Justices  of  the  Peace, 
(iii)  to  European  British  subjects,  and  (iv)  to  the  High  Courts  of  Judica- 
ture established  under  24  and  25  Viet.,  cb.  104.  (Gazette  of  India,  Part 
I,  page  137,  of  3rd  March  1883).  Again  on  the  7th  August  1883,  the 
Governor- General  in  Council  published  a  list  of  Acts  declared  applicable 
to  Bangalore  civil  and  military  station,  and  the  notification  published  in 
the  Gazette  of  India,  Part  I,  page  332,  of  the  llth  August  1883,  announc- 
ed that  the  declaration  was  made  under  Sections  4  and  5  of  Act  XXI 
of  1879  (The  Foreign  Jurisdiction  and  Extradition  Act,  1879).  Further 
it  is  clear  that  the  jurisdiction  which  Justices  of  the  Peace  exercise  over 
European  British  subjects  in  the  civil  and  military  station  at  Bangalore 
depends  upon  their  appointment  for  that  station  and  upon  Act  XXI 
of  1879  and  [42]  upon  the  enactments  extended  by  the  Governor-General 
in  Council  under  the  authority  conferred  upon  him  by  the  Foreign  Juris- 
diction Act. 

Accordingly  on  the  21st  July  1881,  ten   persons  were  appointed  to  be 
Justices  of  the  Peace  in  the  State  of  Mysore  under  Section  6  of  Act  XXI  of 

(1)  2  M.H.C.R.  444. 
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1879.     (Gazette  of  India,  Part  I,  page  296,  of  the  23rd  July,  1881.)     On       1888 

the  3rd  January  1884,   the  Assistant  Eesident  was  similarly  appointed  a      AUG.  1. 

Justice  of  the  Peace.     The  District  Magistrate  before  whom  the  complaint        ~ 

of  Mr.  Hayes  is  now  pending,  and  the  Civil  and  Sessions  Judge  to  whose     APPEL- 

file  its  transfer  is  suggested,  were  appointed  to  be  Justices  of  the  Peace  in       LATE 

the    State  of  Mysore  on   the  22nd  March  1884  and  on  the   14bh  October  CRIMINAL. 

1884,  respectively.    (Gazette  of  India,  Part  I  pages  124  and  360).     Though 

they  are  all  appointed  Justices  of  thePeace  in  the  state  of    Mysore,  they   12  **•  39=: 

are  Justices  of  the  Peace  also  for  the  Civil  and  Military  Station  of  Banga-    * 

lore,  which  is  included   in  and   part  of  that  State  as  already  stated.     It 

is  conceded  by  the  counsel  for  the  complainant  that  no  other  construction 

is  possible,  for  there  would  be  no  Justice  of  the  Peace  at  all  for  the  station 

of  Bangalore  if  it   were  not  taken   to  be  included  in    the  words    "  In  the 

State  of  Mysore." 

The  conclusion  we  come  to  is  that  the  Civil  and  Sessions  Judge,  as 
well  as  the  District  Magistrate,  of  the  Civil  and  Military  Station  of  Banga- 
lore are  appointed  Justices  of  the  Peace,  by  virtue  of  their  offices,  in  the 
said  station  for  the  State  of  Mysore,  which  includes  the  Civil  and  Military 
Station  of  Bangalore  ;  that  by  virtue  of  Section  6  of  Act  XXI  of  1879, 
they  are  also  magistrates  of  the  first  class,  and  that  both  their  Courts  are 
subordinate  to  this  Court  under  the  same  enactment. 

We  order,  therefore,  that  the  complaint  of  the  petitioner  now  pending 
in  the  Court  of  the  District  Magistrate  of  Bangalore  Civil  and  Military 
Station  be  transferred  from  his  file  to  that  of  the  Civil  and  Sessions  Judge 
of  that  station. 


12  M.   S3. 
[43]   APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


NARASAYYA  (Defendant  No.  1),  Appellant  v.  SAMI  AND  OTHERS 
(Plaintiffs],  Bespondents*      [2nd  and  16th  August,  1888.] 

Fishery — Tidal  river — Customary  right. 

Plaintiffs  claimed  a  right  to  catch  fish  in  a  tidal  river  at  a  certain  place  by 
putting  up  stake  nets  across  the  river.  This  right  was  alleged  to  be  based  on 
custom,  which  was  not  denied  by  defendants,  and  user  for  thirty  years  was 
proved.  The  claim  was  decreed. 

Held,  that  plaintiffs  wero  not  bound  to  prove  sixty  years'  exclusive  user  to 
support  their  claim. 

[Rel.,  39  C.  53  (58)  =  15  C.W.N.  972  (973)  =  11  Ind.  Gas.  180  (182).] 

APPEAL  from  the  decree  of  V.  Srinivasacharlu,  Subordinate  Judge  at 
Cocanada,  confirming  the  decree  of  C.  Eangayyar,  District  Munsif  of 
Narasapurm,  in  suit  No.  457  of  1885. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment. 

Anandacharlu,  for  appellant  referred  to    Viresa  v.  Tataya  (1). 

Mr.  Michcll,  for  respondents.  The  respondents  have  acquired  a  right 
by  prescription  long  before  the  Easements  Act,  1882,  was  passed.  Ponnu- 
sawmi  Tevar  v.  The  Collector  of  Madura^) ,  Mullick  Kurim  Baksh  v.Harihar 

*  Second  Appeal  No.  1309  of  1887. 
(1)  8  M.  467.  (2)  5  M.  H.  C.  R,  6. 
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Mandar  (I).     In  the  absence  of  a  specific  rule  for  easements  in  the  Limi- 
tation Acts  of  1859  and  1871,  the  twelve  years'  rule  applies. 

JUDGMENT. 

WILKINSON,  J. — The  plaintiffs  are  fishermen  residing  in  the  village 
Kalipatam  on  the  banks  of  the  Upputeru,  a  river  which  issues  forth  from 
a  fresh  water  lake  called  Kolleru  and  empties  itself  into  the  sea.  The  river 
appears  to  be  throughout  its  entire  course  tidal.  The  plaintiffs  claim  the 
exclusive  right  of  fixing  stakes  and  nets  for  the  purposa  of  catching  fish  : 
in  other  words,  of  putting  a  valakattu  at  a  certain  point  of  the  said  river 
and  sue  for  [44]  a  perpetual  injunction  to  restrain  the  defendants  from  in- 
terfering with  their  rights.  They  also  claim  damages. 

The  defendants  denie  I  the  plaintiffs'  exclusive  right  and  asserted  that 
they  and  their  ancestors  had  long  used  the  said  spot. 

The  Munsif  found  that  the  valakattu  sued  for  had  been  used  by  the 
plaintiffs  for  more  than  thirty  years  in  their  own  right,  and  that  there 
existed  a  custom  for  the  owners  of  each  valakattu  to  make  use  of  a  parti- 
cular spot  for  patting  up  their  nets.  H<3  did  not  consider  the  case  a  pro- 
per one  for  a  perpetual  injunction,  and  therefore  gave  the  plaintiffs  a 
decree  declaratory  of  their  right  to  the  fifth  valakattu,. 

On  appeal,  the  Subordinate  Judge  upheld  the  decree  of  the  Munsif. 

In  this  Court  it  is  urged  that  plaintiffs  can  have  no  legal  title  unless 
they  establish  an  enjoyment  for  sixty  years.  Keliance  is  placed  on  the 
decision  reported  in  Viresa  v.  Tataya  (2) 

The  plaintiffs  in  that  case  claimed  a  right  by  immemorial  prescription 
to  place  stake  nets  across  the  Upputeru  and  to  prevent  any  other  person 
placing  similar  nets  between  their  village  and  the  place  at  which  the  river 
issued  from  the  Kolleru  lake. 

It  was  held  that  as  an  infringement  on  the  general  rights  of  the 
public,  it  is  clear  that  the  right  claimed  by  the  plaintiffs  could  be  acquired 
by  a  period  of  enjoyment  which  would  suffice  for  the  acquisition  of  an 
easement  against  the  Crown.  This  is  the  portion  of  the  judgment  which 
the  appellant's  pleader  relied  on  in  support  of  this  appeal.  But  it  was  also 
added  that  assuming  that  the  plaintiffs  have  not  established  such  a  common 
of  fishery  as  they  claimed,  they  may  have  established  a  right  to  a  fishery 
of  such  a  nature  that  they  are  entitled  by  custom  to  prevent  the  exercise 
of  a  similar  right  by  others  within  a  distance  which  would  necessarily  in- 
jure the  exercise  of  the  right  by  the  plaintiffs. 

Now  it  cannot  be  denied  that  the  plaintiffs  have,  as  members  of  the 
public,  a  right  to  fish  in  the  Upputeru  which,  as  a  tidal  river,  is  open  to 
the  public.  The  defendants  undoubtedly  have  a  similar  right  and  that 
right  is  conceded  by  the  plaintiffs.  What  the  plaintiffs  contended  is  that, 
according  to  a  custom  which  has  been  in  existence  from  time  immemorial, 
they  have  been  in  the  habit  of  putting  up  stake  nets  at  the  spot  marked  5, 
and  that  [45]  in  April  1885  the  defendants  obstructed  them.  Both  the  lower 
Courts  have  found  that  the  custom  has  been  made  out.  It  appears  that 
there  are  28  valakattus,  the  property  of  different  fishermen  of  Patapadu, 
and  that  these  valakattus  are  put  up  every  year  for  certain  months  in  cer- 
tain recognised  places  according  to  an  immemorial  custom.  In  breach  of 
that  custom  the  defendants  have  trespassed  upon  and  interfered  with  the 
plaintiffs'  valakattus  and  caused  damage  to  them.  There  being  a  right, 
there  must  be  a  remedy,  and  I  think  this  suit  lies  although  the  plaintiffs 


(1)  5  B.  L,  R.  174. 


(2)  8  M.  467. 
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may  not  have  proved  enjoyment  for  sixty  years.  The  defendants 
were  bound  to  exercise  their  right  of  fishing  in  the  Upputeru  in 
a  fair  and  reasonable  manner  in  accordance  with  the  established 
custom  of  the  village,  and  not  so  as  to  impede  the  plaintiffs  from  doing 
the  same.  Both  plaintiffs  and  defendants  are  entitled  to  put  up  stake 
nets  and  catch  fish  in  the  Upputeru.  But  an  immemorial  custom  having 
been  established,  according  to  which  the  rights  of  the  parties  are  to  be 
exercised  in  a  particular  way,  defendants  are  not  at  liberty  to  set  that 
custom  at  defiance  to  interfere  with  plaintiffs'  customary  exercise  of  the 
right.  But  independently  of  custom  if  the  conduct  of  the  defendants  to- 
wards the  plaintiffs  prevented  the  latter  from  a  fair  exercise  of  their  equal 
right  and  special  injury  thereby  accrued  to  the  plaintiffs,  the  conduct  of 
the  defendants  is  actionable. 

There  being  no  grounds    for    interference,    this    appeal  is  dismissed 
with  costs. 

MUTTUSAMI  AYYAB,  J. — The  right  recognised  by  the  Courts  below 
is  a  right  to  catch  fish  in  a  tidal  stream  by  fixing  stake  nets  across  it  at  a 
spot  indicated  by  what  is  called  the  fifth  valakat,  and  the  contention  for 
the  appellant  is  that  the  user  in  evidence  extends  to  no  more  than  thirty 
years,  and  that  unless  it  is  shown  to  have  extended  to  sixty  years,  it 
is  not  sufficient  to  support  a  claim  of  exclusive  right  to  the  fifth  valakat. 
On  the  other  hand  it  is  urged  for  the  respondents  that  thirty  years'  user 
is  evidence  of  immemorial  enjoyment,  and  consequeatly  of  a  grant  from  the 
Crown  unless  the  evidence  discloses  a  specific  period  short  of  sixty  years  as 
the  origin  of  the  user.  Our  attention  is  also  drawn  to  a  special  custom  found 
by  the  District  Munsif  to  exist  in  the  village  to  which  the  parties  to  this 
appeal  belong.  The  facts  found  by  the  District  Munsif  are  that  the  fifth 
valakat  was  used  by  the  respondents  for  more  than  thirty  years, and  that  there 
was  [46]  a  custom  in  the  village  as  alleged  by  them,  according  to  which  the 
owners  of  each  valakat  had  a  right  by  usage  to  use  a  particular  spot  in  the 
creek  for  fixing  his  stake  nets.  He  also  observed  that  the  appellant  did  not 
deny  the  custom.  The  Subordinate  Judge  concurred  in  the  opinion  of 
the  District  Munsif  as  to  the  period  for  which  the  respondents  and 
their  predecessors  had  used  the  valakat  in  question,  but  did  not  treat  the 
special  custom  as  one  of  the  questions  arising  for  determination  ;  nor  did  he 
record  a  distinct  finding  in  regard  to  it.  It  appears,  however,  from  the  judg- 
ment of  the  District  Munsif  that  the  existence  of  the  custom  as  a  fact  was 
not  denied  by  the  appellant.  This  Court  observed  in  Viresa  v.  Tataya  that 
"though  the  plaintiffs  had  not  established  a  right  to  such  a  common  of 
fishery  as  they  claimed,  they  may  have  established  a  right  to  a  fishery  of 
such  a  nature  that  they  are  entitled  by  custom  to  prevent  the  exercise  of  a 
similar  right  byany  other  persons  within  a  distance  which  would  necessarily 
injure  the  exercise  of  the  right  by  the  plaintiffs."  Allusion  was  also  made 
to  the  judgment  in  Baban  Mayacha  v.  Nagu  Shravucha  (1)  in  which  the 
learned  Chief  Justice  of  Bombay  stated  that  a  fishery  common  to  the 
public  might  be  used  subject  to  such  regulations  as  are  essential  for  its 
enjoyment  by  members  of  the  public.  If  such  a  regulation  is  evidenced 
by  a  custom  obtaining  in  the  village  for  upwards  of  thirty  years,  I  see 
no  reason  why  it  should  not  be  enforced  as  creating  an  obligation  as 
between  the  residents  of  the  same  village  not  to  interfere  with  each  other's 
privilege  founded  upon  such  custom.  As  the  District  Munsif  states 
that  the  existence  of  the  custom  was  not  denied,  I  do  not  consider  it 

(1)  2  B.  19. 
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1888  necessary  to   refer  an   issue.     Concurring    with    my    learned    colleague, 

AUG.  16.  I  would  also  dismiss  che  second   appeal  wich    costs.     I  do    not  consider 
it  necessary   to  express   an  opinion    on  the   other    questions  raised  by 

APPEL-  respondents'  counsel. 

LATE 

OlVIL.  12  M.  47  =  2  Weir  164. 

wlTis.  [47]  APPELLATE  CRIMINAL. 

Before,  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


THATHAYYA,  in  re.*     [oth  Septembar,  1888.] 

Criminal  Procedure   Code,   Section   195 — Sanction  does  not   lapse  with  the  death  of 
grantee. 

A  civil  court  granted  sanction  undar  Section  195  of  che  Code  of  Criminal  Pro- 
cedure to  the  defendant  in  a  .suit  to  prosecute  certain  witnesses  for  perjury.  The 
defendant  died  without  having  preferred  a  complaint.  His  brother  thereupon, 
preferred  a  compl-.iint,  and  the  Magistrate  dismissed  it  unier  Section  253  of  the 
Code  of  Criminal  Procedure,  on  the  ground  that  the  sanction  died  with  the 
defendant.  The  Sessions  Judge  held  that  the  sanction  WAS  alive,  and  directed 
the  District  Magistrate  to  nuke  further  inquiry  under  Section  137. 

Held,  that  the  Sessions  Judge  was  right. 

[P.,  ISCr.LJ.  206(207)  =  14  Ind.  Gas.  206  (207);  27    P.R.  1902  =  5   P.L.R.    1903; 
R.,  32  C.  469  (471)  =8  C.W.N.  883.] 

APPLICATION  under  Sections  435  and  439  of  the  Code  of  Criminal 
Procedure  to  set  aside  the  order  of  G.  T.  Mackenzie,  Sessions  Judge 
of  Kistna,  directing  further  inquiry  into  charges  of  perjury  brought  against 
petitioners. 

The  facts  aopear  from  the  order  of  the  Sessions  Judge,  which  was  as 
follows :  - 

"  The  District  Munsif  of  Bapatla,  in  deciding  suit  No.  64  of  1886, 
expressed  an  opinioa  that  two  witnesses  had  given  false  evidence.  After- 
wards the  defendant  in  that  suit,  Rudrarazu  Somarazu,  presented  a  petition 
to  the  Munsif  praying  that  these  witnesses  might  be  prosecuted  for  per- 
jury. The  Munsif  heard  the  vakils  on  both  sides,  and  on  27th  June  1887, 
issued  an  order  permitting  the  prosecution  of  these  witnesses  under 
Section  193  of  the  Penal  Code. 

"  Rudrarazu  Somarazu  died  before  he  lodged  any  complaint  in 
pursuance  of  the  Munsif's  sanction,  and  on  22nd  October  his  brother, 
Rudrarazu  Sivaramarazu,  preferred  a  complaint  before  the  Joint-Magis- 
trate. 

"  The  Joint-Magistrate  has  discharged  the  two  men  accused  of  false 
evidence  under  Section  253  of  the  Code  of  Criminal  Procedure.  [48]  The 
Joint  Magistrate  considers  that,  as  the  person  who  obtained  the 
sanction  died,  the  sanction  has  lapsed. 

"I  arm  unable  to  concur  in  this  view.  I  find  nothing  in  Section 
195  of  the  Code  of  Criminal  Procedure  which  warrants  this  view.  The 
sanction  given  by  a  Court  under  Section  195  is  not  a  parsonal  privilege 
granted  to  a  petitioner,  but  a  decision  that  the  case  is  one  suitable  for 
magisterial  investigation. 

"The  Joint  Magistrate  had  power  to  receive  a  complaint  from  his 
brother,  Rudrarazu  Sivaramarazu.  Tnere  is  nothing  in  Section  4  (a), 


*  Criminal  Revision  Case  No.  347  of  1888. 
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Section  191,  or  Section  200    that  prevents  it.     The  only   bar  is  Section        1888 
195,  which  requires  the  previous  sanction  of  the  District  Munsif,   and      SEP.  5. 
that  sanction  had  been  given.  • 

"  In  the  inquiry  held  by  the  Joint   Magistrate,  the  accused  put  in   a     APPEL- 
memoraadum    in  which  they    call   attention  to    the   case  of    Giridhari       LATE 
Mondul,  in  re(l).  CRIMINAL. 

''The  Joint  Magistrate  quotes  the  bead-note  of  the  report  to  the  effect 
that  permission  is  granted  to  a  private  person  to  exercise  his  own  unfet-  12  M.  47  = 
tered  discretion  as  to  whether  he  will  take  proceedings  or  not.  It  is  not  2  Weir  16i. 
safe  to  follow  the  head-notes  of  reports,  and  I  think  that  this  head-note  has 
misled  the  Joint  Magistrate.  In  this  Calcutta  case  a  District  Magistrate, 
on  perusing  the  police  reoorts  of  a  complaint  of  dacoity  against  one 
Numboo,  issued  an  order  '  Numboo  directed  to  bring  a  case  under  Sec- 
tion 211.'  The  High  Court  pointed  out  to  the  District  Magistrate  that 
his  order  was  expressed  in  an  improper  manner,  but  declined  to  stop  the 
prosecution  institued  by  Numboo  in  ac3ordance  with  that  order.  I  can 
see  nothing  in  that  remark  of  the  Calcutta  High  Court  which  supports 
the  view  taken  by  the  Joint  Magistrate  that  the  sanction  granted  by  the 
District  Munsif  of  Bapatia  was  personal  to  Rudrarazu  Somarazu.  I 
consider  that,  on  the  death  of  Somarazu,  his  brother  could,  within  six 
months  of  the  date  of  the  Munsif's  order,  file  the  necessary  complaint 
before  the  Magistrate. 

"  The  Joint  Magistrate  has  discharged  the  accused  upon  this  preli- 
minary point  and  has  not  entered  into  the  merits  of  the  case  against 
them.  I  consider  that  these  two  cases  ought;  to  be  heard  on  their  merits, 
and,  under  Section  437  of  the  Code  of  Criminal  Procedure,  I  direct  the 
District  Magistrate  to  make  further  inquiry  into  these  cases  either  himself 
or  by  any  Subordinate  Magistrate." 

[49]  Anandacharlu  and  Sundaram  Sastri,  for  petitoners. 

The  Court  (COLLINS,  C.J.,  aud  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

A  sanction  granted  under  Section  195  of  the  Code  of  Criminal  Pro- 
cedure is  a  condition  precedent  to  the  entertainment  of  a  complaint 
by  the  Magistrate.  There  is  nothing  in  the  section  to  restrict  the 
right  of  complaint  to  any  particular  individual  when  a  sanction  has  been 
granted  under  that  section. 

Tne  order  of  the  Sessions  Judge  is  right. 


12  M.  49  =  1   Weir  457. 
APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Wilkinson   and  Mr.  Justice  Shephard. 


QUEEN-EMPRESS  v.  RAMAKRISHNA.*     [llth  September,  1888.] 

Penal  Code,  Section  403 — Criminal  misappropriation— Intention,  Proof. 

R  was  a  Government  servanS,  whose  duty  it  was  to  receive  certain  monies  and 
to  pay  them  inf.o  tha  treasury  oti  receipt.  He  admitted  that  he  had  retained 
two  sums  of  money  in  his  possession  for  several  months,  when  fearing  detection 
he  paid  them  into  the  treasury,  making  &  false  entry  at  the  tima  in  his  books 
with  a  view  to  avert  suspicion.  His  explanation  as  to  his  reason  for  retaining 

*  Criminal  Revision  Case  No.  405  of  1888. 
(1)  8  C.  435. 
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1888  t^6  money  was   not  credited  by  the  Magistrate,  who  convicted  him  of   criminal 

Q  misappropriation  under  Section  403  of  the  Indian  Penal  Code. 

oh.1  .    II. 

___  field,  that  the  conviction  was  right. 

APPEL-     [D.,  Rat.  Un.  Or.  Gas.  484  (486).] 

APPLICATION  under  Sections  435  and  439  of  the  Code  of  Criminal 
CRIMINAL.  Procedure  to  quash  the  conviction  of  petitioner  by  W.  E.  Clarke,  First- 
12  M  49=  c^ass  Magistrate,  Nilgris,  confirmed  on  appeal  by  D.  Irvine,  Sessions  Judge 
1  Weir  457  °*  Goimbatore,  in  appeal  No.  11  of  1888. 

The  facts  of  this  case  are  set  out  in  the  judgment  of  the  Court 
(WILKINSON  and  SHEPHARD,  JJ.) 

Mr.  Wedderburn,  for,  petitioner. 

Mr.  Subramanyam,  for  the  Crown. 

For  the  prisoner  it  was  argued  that  there  was  no  proof  of  criminal 
intention,  and  that  tbe  prosecution  was  bound  to  prove  something  more 
than  retention  of  the  money  and  non-payment.  [SO]  There  must  be  proof 
of  denial  of  receipt  or  a  false  account  or  the  like.  Bex  v.  Owen  Jones  (1), 
Rex  v.  Hodgson  (2).  The  false  entry  of  payment  was  not  evidence  of  any 
such  intent  (2,  Russell  on  Crimes,  p.  455,  note),  for  if  the  crime  had  been 
committed  it  was  complete  long  before  the  false  entry  was  made. 
However  suspicious  the  circumstances  might  be,  the  reasons  given  by  the 
prisoner  for  non-payment  were  not  proved  to  be  false. 

For  the  Crown  it  was  urged  that  the  circumstances  of  the  case  pre- 
cluded any  reasonable  hypothesis  of  innocence,  and  that  if  further  proof  was 
necessary,  it  would  be  almost  impossible  to  convict  Government  servants 
who  misappropriated  the  public  monies. 

JUDGMENT. 

WILKINSON,  J. — The  petitioner  was,  in  1887,  Income-tax  clerk  in  the 
office  of  the  Collector  of  the  Nilgiris.  As  such,  it  was  his  duty  to  receive 
monies  paid  by  persons  assessed  to  income-tax,  to  enter  such  receipt  in 
the  remittance  book,  to  pay  such  monies  into  the  treasury,  and  to  prepare 
and  obtain  the  signature  of  the  Deputy  Collector  to  receipts  to  ba  given 
to  the  payees.  The  facts  found  are  (1)  that  petitioner  received  Es.  17-5-1 
in  July  1887,  and  failed  to  pay  in  the  same  to  the  treasury  until  January 
23rd  1888  ;  (2)  that  he  received  Rs.  44-10-0  on  September  9bh,  1887,  but 
did  not  pay  in  the  same  to  the  treasury  till  January  23rd  1888 ;  (3)  that 
"he  made  false  entries  in  the  remittance  book  as  to  date  of  receipt ;  and 
(4)  that  he  had  these  monies  in  his  own  possession  from  the  dates  of 
receipt  until  January  1888.  The  petitioner  admitted  these  facts  and 
stated  that  he  bad  put  the  monies  into  his  pocket  and  taken  them  home 
awaiting  an  opportunity  of  replacing  them  without  detection.  Under  these 
circumstances,  the  petitioner  has  been  found  guilty  of  criminal  misappro- 
priation under  Section  403,  Indian  Penal  Code,  and  sentenced  to  six 
months'  rigorous  imprisonment.  The  finding  and  sentence  have  been 
confirmed  on  appeal  by  the  Acting  Sessions  Judge  of  Coimbatore.  We  are 
asked  to  set  aside  the  conviction  on  the  ground  that  there  is  no  evidence  of 
dishonest  misappropriation  or  conversion.  I  am  of  opinion  that  the  peti- 
tioner has  been  rightly  convicted  of  the  offence  of  criminal  misappropriation. 
The  offence  consists  in  the  dishonest  misappropriation  or  conversion  either 
permanently  or  for  a  time  of  property  which  is  already  without  wrong  in  the 
[51]  possession  of  the  offender.  There  must  be  the  intention  to  cause 
wrongful  gain  or  wrongful  loss,  and  it  is  argued  that  such  intention  must 

(1)  7  C.  &  P.  833.  (2)  3  C.  &  P.  422. 
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be  affirmatively  made  out  by  the  prosecution,  as  the  original  taking  in  this        1888 

case  was  innocent.     In  my  judgment  the  lower  Court  rightly  held  that     Snr.  11, 

in  a  case  like  the  present  dishonest  intention  can  only  be  inferred  from  the 

circumstances  of  the  case.  Looking  at  all  the  facts  of  the  case,  it  seems  to     APPBL- 

me  that  the  only  conclusion    to   be  drawn  is   that  the  intention  of   the      LATB 

prisoner  was  dishonest,  if  not  when  he  put  the  monies  in  his  pocket  and  CRIMINAL. 

carried  them  home  with  him,  at  all  events  the  next  day  when   he    omitted 

to  take  bick  tha  monies  wi  h  him  to  the  office  and  credit  them  to  Govern-    ia  M  **= 

meat.     Thi  learned  counsel  for  the  petitioner  has  re ferrfd  us  to  the  ca-e  of  * 

Rex  v.  Owen  Jones,  decide  i  by  Baron  Boiland  in  1837.  That  was  a  charge 

of  embezzlement,  and  the  learned  Judge  ruled  that  it  was  not  enough  to 

prove  that  the  accused  had  received  a  sum  of  money  and   failed  to  enter 

it  in  his   accounts    unless  there    was  evidence  that  he   had  denied  ihe 

receipt   or   rendered    some  false    account.     The  facts   of  that    case  are 

entirely  diffeient  from  this.     There  the    prosecutor  and  the   prisoner  had 

mutual  dealing-?  and  accounts  which  had  not  been  adjusted  for  two  yeirs. 

All  that  was  proved  was  an  omission  to  enter   certain  sums  received  on 

behalf  of  the  prosecutor  in  the  books  kept   by  the  prisoner.     The   cise  of 

trie  Queen  v.  Proud  (l^is  more  in  point.     The  prisoner  was  a  member  of 

a  friendly  sociefy,  and  his  duty  as  paid   Secretary    was  to  receive  monies 

from  members  to  pay  what  was  due   from   the  society,  and  to   plasa  the 

balance  in  a  box  in  the  society's  room.     Susoicions  having  arisen,  prisoner 

was  called  upon  to  deliver  up  his  books,  and   it   was  discovered  that  he 

had  omitted  to  enter  in  the  book  a  large  number  of  subscriptions.     When 

called  upon  for  an  explanation,  prisoner  at   once  admitted  ha  bad  received 

the  money  and  offered  to  repay  it.     The  prisoner   was  found   guilty,  and 

the  conviction  was  affirmed  by  the  Court  of  crown  cases  res3rved.     I  may 

notice  here  the  remarks  of  the  Judges  in  Criminal  Revision  Case  No.  913 

of  1883  (Weir,  3rd  Edition,  p.  265),  a  case  very  similar  to  the  present. 

It  was  the  dur.y  of  the  prisoner  to  remit  the  monies  he  received  to 
the  treasury  immediately.  Instead  of  doing  so,  he  retained  two  sums  for 
several  months  without  entering  them  in  his  accounts,  [52]  and  it  was 
not  until  he  knew  that  detection  was  inevitable  that  he  paid  up  the 
money ;  and  even  then  he  attempted  to  impose  upon  his  superior  by  pu  ting 
before  hiuo  for  signature  false  receipts.  There  were  circumstances  from 
which  a  fraudulent  intension  might  have  been  inferred,  and  I  see  no  reason 
for  interierence  on  revision.  The  sentence  is  not  too  severe. 
The  petition  is  therefore  dismissed. 

SHEPHARD,  J. — The  petitioner  has  been  convicted  on  two  charges 
framed  under  Section  403  of  the  Indian  Penal  Code,  the  Magistrate  who  tried 
the  case  and  the  Sessions  Judge  on  appeal  appearing  to  take  much  the 
same  view  of  the  facts.  Thera  ia  no  question  as  to  the  fact;  of  the 
petitioner  having  received  the  sums  on  account  of  income-tax  in  the 
months  of  July  and  September  1887  and  retained  them  in  his  hands  till 
the  23rd  January  1883.  But  it  is  objected  that  there  is  no  proDf  of  any 
dishonest  conversion  of  the  monies  to  his  own  use.  The  petitioner  has 
endeavoured  to  account  for  an  act  which  prima  facie  does  not  seam  con- 
sistent with  honesty,  by  saying  that  he  received  the  two  sums  late  in  the 
day  and  was  therefore  unable  to  enter  them  in  his  book  or  pay  them  into 
the  treasury  in  the  usual  course ;  apprehensive  of  official  displeasure  on 
account  of  the  breich  of  duty,  he  s^ys  he  kept  the  monies  with  him  wa'ting 
for  an  opportunity  of  replacing  them  without  detection.  It  is  to  be 

(1)31  L.J.  (M.G.)  71. 
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1888        observed  that  he  admits  having  taken  these  two  sums  to  his  own  house  and 

BKP  11.     does  not  say  he  kept  them  there  intact,  whereas,  with    ivga'd   to  a  third 

sum,  in  respect  of  which  he  was  also  charged,  he  says,  he  kept  it  in  his 

APPEL-     office  desk,  and  on  the  strength  of  this  circumstance,  as  it  at>t)ears,  he  was 

LATE       acquitted  by  the  magistrate.    As  I  read  the  rnag'stra'e's  judgment  touch- 

CBIMIKAL.  ing  the  sums  in  respect  of  which  he  convic- s  the  petitioner,  the  magistrate 

did  nob  accept;  his  explanation  as  true.     Having  regard  to  the  circumstances, 

2  M.  49^*   jje  (jj^  no£  Deiieve  that  the  petitioner  really  had  intended  to  pay  the  monies 

1  Weir  *57.  jnto  r,ne  treasury,  but  thought  that  he  had  intended   to   apurooriate  them 

to  his  own  use.     And  the    Sessions   Judge  agrees  in   thinking    that   the 

explanation  cannot  be  accepted.     If  the  petitioner's  aecounb  of  the  reasons 

for  not  crediting  the  money  in  the  usual  way  is  put  aside,  I  think  there 

is  no  doubt  the  conviction    is  right.     If    he  did  not    intend  to    pay  the 

money  into  the  treasury,  he  must  have  intended  to  appropriate  it  to  himself 

and  it  cannot  make  any  difference  that  one  of  his  rea-ons  for  adopting  this 

course,   [53]  which  was  clearly  a  dishonest  one,  was  that  he  desired  to  avert 

the  displeasure  of  his  superior.  It  was  argued  that  proof  of  tne  offence  was 

not  complete,  because  the  petitioner  was  not  shown  to  have  ever  denied 

receipt,  of  the  money ;  and  we  were  referred  to  the  case  of  Rex  v.  Jones  (1) 

as  authority  for  the  position  t.hat  evidence  of  denUl  is  essen-ial.     But  the 

facts  of  that  case  were  very  different.     The  prisoner  then,  though  called  a 

clerk,  was  really  an  agent  carrying  on  the  prosecutor's  business  at,  another 

place.     There  were  accounts   between  them  unsettle!  for  two  years,  and 

all  that  was  shown  was  that  certain  small  sums  received  by  the  prisoner 

had  not  heen  entered  in  his  accounts.     ID  is  clear  that  in  such  a  case  the 

prisoner's   conduct  was  quite  consistent  with  honesty — the  onrssion  to 

make   the  entries  might    be  attributed    to  carelessness.     It  might  well, 

therefore,  be  said  that   without  evidence  that  he  had  denied  receipt  of 

the  money  or  made  some  falsa  account,  no  case  of  embezzlement   was 

made  out. 

The  oosition  of  the  present  defendant  was  very  different.  He  had  no 
business  to  retain  in  his  own  hands  money  received  by  him  in  his  official 
capacity  ;  strictly  he  was  bound  to  pay  it  as  and  when  he  received  into  the 
treasury  without  waiting  for  any  request  ;  and  if  it  were  proved  against 
him  that  instead  of  paying  the  money  into  the  treasury  he  had  pub  the 
money  in  his  pocket  and  taken  it  home,  that  without;  any  more  would,  I 
think,  be  sufficient  to  convict  him  of  dishonest  misaopropriation.  Unless 
he  convinced  the  Magistrate  that  he  had  made  a  mistake  or  had  kept  the 
money  intact  fully  intending  to  pay  it  in,  he  must;  have  been  convicted. 
Lapse  of  time  makes  it  less  likely  such  an  explanation  would  be  credited, 
but  otherwise  is  I  think  immaterial. 

There  are  doubtless  cases  in  which  a  denial  of 'receipt  of  the  money 
is  necessary  in  order  to  prove  the  dishonest  intention,  hut  this  case  in  my 
opinion  is  not  one  of  them.  I  think  the  case  again  t  the  petitioner  was 
complete,  when  once  it  was  found  that,  having  taken  the  money  he  resolved 
to  keep  it  and  not  pay  it  into  the  treasury. 

I  agree  in  holding  that  the  petition  must  be  dismissed. 


(1)  7  C.  &  P.  833. 
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[54]  APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Wilkinson  and  Mr.  Justice  Shephard, 


1885 
8BPI(1' 


MADURAI  in  re*      [llth  September,  1888.1 

Penal  Code,  Sections  4-26,  47?  —  Destruction   of  promissory  note—  Offence  not  triable  by 
Magistrate,  but  by  Sessions  Court  onlu. 

P.M.  was  convicted  bv  *  Magistrate  under  Section  426  of  the  Indian  Penal 
C')da  on  a  charge  of  mischief  by  tearing  up  a  promissory  nobe  for  Rs.  20  : 

Htld,  that  the  offence  charged  fell  under  Section  477  of  the  Penal  Code  and 
was  therefore  triable  by  a  Sessions  Court  only. 

[R.,  4N.L.R.  18  (19).] 

APPLICATION  under  Sections  435  and  439  of  the  Code  of  Criminal 
Procedure  to  quash  the  sentence  of  Colonel  McDonald  Smith,  Chief 
Presidency  Magistrate,  in  calendar  case  No.  12102  of  1888. 

The  facts  and  arguments  necessary  for  the  purpose  of  this  report 
appear  from  the  judgment  of  the  Court  (WILKINSON  and  SHEPHARD,  JJ.) 

Mr.  Wedderbiirn,  for  petitioner. 

The  Public  Prosecutor  (Mr.  Shaw),  for  the  Crown. 

Alagasingarachari,  for  the  complainant  Chinnasami. 

JUDGMENT. 

The  complaint  against  the  accused  is  that  he  tore  in  pieces  a  promis- 
sory note  which  the  complainant,  having  norm  to  demand  nnyrrieut,  had 
put  into  the  hands  of  the  accused.  The  Chief  Presidency  Magistrate  has 
found  the  accused  guilr.y  and  ctmviotad  him  of  an  offence  punishable 
under  Section  426  of  the  Indian  Penal  Code.  It  is  objected  on  behalf  of 
the  accused  that,  having  regard  to  the  complaint  and  the  evidence  in 
support  of  it,  the  Mag'strate  ought  to  have  treated  the  case  as  one  in 
which  an  offence  punishahle  under  Section  477  was  charged  and  ought,  in 
bis  view  of  the  evidence,  to  have  committed  the  case  for  trial,  having 
himself  no  jurisdiction  to  try  a  charge  under  that  Section. 
,  We  are  of  opinion  that  the  objection  is  well  founded.  The  destruc- 
tion or  attempted  destruction  of  such  an  instrument  as  a  promissory 
note  is,  by  Section  477  specifically  made  an  offence  which  is  triable  by 
the  Sessions  Court  only.  With  evidence  of  such  an  offence  before  him, 
the  Magistrate  ought,  we  think,  to  have  [55]  committed  the  case.  Empress 
v.  Paramananda  (1).  The  Magistrate  refers  us  to  a  case  reported  in  Weir's 
Criminal  Rulings,  page  259,  where  it;  is  held  that  because  the  evidence 
may  be  sufficient  to  supporc  a  charge  of  robbery  with  violence  or  other 
circumstances  of  aggravation  so  as  to  bring  the  case  within  Section  394  or 
397  of  the  Indian  Penal  Code,  the  jurisdiction  which  the  Magistrate  has; 
under  the  general  Section  392  is  not  necessarily  ousted.  The  present  case, 
however,  is  different.  The  distinction  between  Section  426  and  Section 
477  is  of  a  different  character.  Mischief  done  by  a  particular  means  or  to- 
particular  things  is  in  several  cases  treated  as  a  specific  offence,  and  in  some 
cases,  e.g..,  those  of  michief  by  fire  and  mischief  by  destroying  a  light-  house, 
the  offence  is  triable  only  by  the  Court  of  Session.  When  there  is 
evidence  of  such  an  offence  having  been  committed  the  Magistrate  cannot, 

*  Criminal  Revision  Case  No.  433  of  1888. 
(1)  10  C.  85, 
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1888       we  think,  disregard  the  fact  that  the  mischief  was  committed  in  a  particular 

SBP.  11.     way  or  to  particular  property,  as  he  might  disregard  the   circumstances  of 

aggravation  which  convert  a  case  which  would  otherwise  ba  simple  robbery 

APPEL-     jnto   roDDery  with   violence.     We    mav    also   refer   to   the    later   ruling 

LATE       reporre  1  in  page  701  of  Weir's  Criminal  Rulings  as  showing  that  the  Magis- 

CRIMINAL.  trate  is  not  justified  in  assuming  jurisdiction,  when   the   evidance  plainly 

points  to  a  more  serious  offence  of  the  same  genus  without  his  jurisdiction. 

1  Excep  ion  was  also  taken  to  the  judgment  of  the  Magistrate,  on  the  ground 
***'"•  th'tt  he  had  misunderstood  the  evidence  of  the  defence  wrnesses  in  sup- 
posing that  they  had  been  called  to  prove  an  alibi.  However,  it  is  un- 
nece-ssary  to  make  any  observation  on  this  point,  because  for  the  reason 
already  stated  we  think  the  case  is  one  in  which  the  Mig^strate  ought, 
if  he  thought  a  prima  facie  case  made,  to  commit  accused  for  trial 
at  the  sessions.  We  must  set  aside  the  conviction  and  sentence  and 
direct  the  Cnief  Presidency  Magistrate  to  rehear  the  case,  examining 
gucn  witnesses  as  the  parties  may  produce,  and  dispose  of  the  case  accord- 
ing to  law. 


12  M.  56  =  1  Weir  326. 
[86]  APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  DAMODARAN.*     [18th  July,  1888.] 

Penal  Code,  Section  304a— Causing  death  by  a  criminal  act. 

Where  death  is  caused  by  an  act  being  in  its  nature  criminal,  Section  304a  of 
Indian  Penal  Code  has  no  application. 

£R.,  Rat.  Un.  Or.  Gas.  458  (459).] 

APPLICATION  under  Sections  435  and  439  of  the  Code  of  Criminal 
Proceiure  by  the  Public  Prosecutor  to  s^t  aside  a  conviction  by  W.  M. 
Scharlieb,  Presidency  Magistrate  (Biack  Town),  aud  to  direct  a  committal 
to  sessions. 

Toe  facts  of  the  case  are  set  out  in  the  judgment  of  the  Magistrate, 
which  was  as  follows  : — 

"  The  facts  of  this  case,  as  provei  by  the  prosecution  and  not  denied 
by  the  prisoner,  are  very  simple,  and  there  is  no  douht  that  the  djcjased, 
Muniappan,  met  with  his  death  from  the  injuries  sustained  by  him  at 
the  hands  of  the  prisoner.  But  after  all,  it  was  a  sudien  drunken 
squabble  in  which  there  was  no  premeliration  whatever,  and  certainly  no 
previous  animosity  on  the  part  of  the  prisoner  against  the  deceased. 
This  is  clear  from  the  deposition  which  I  took  frnn  the  deceased  himself 
when  he  lay  on  his  death-bed  in  the  General  Hospital.  Tne  deceased 
solemnly  assured  me  that  he  and  the  prisoner  had  never  had  any  previous 
misunderstanding,  and  that  all  that  had  led  to  the  prisoner  falling  upon 
him  and  beating  him  in  the  manner  he  did  the  previous  evening  was  the 
alfcerc.ition  that  had  taken  place  between  them  at;  the  time  at  the  toddy- 
ghop.  It  appears  that  the  deceased,  who  was  a  cook  in  the  service  of 
Conductor  Taylor  living  in  the  Ordnance  Lines  went  wich  two  fellow-cooks 
between  8  and  9  that  night,  viz.,  the  19th  March  last,  to  a  tod  Jy-shop  near 
the  Memorial  Hall  where  they  hai  some  to  idy  to  Hrink  ;  that  as  thpy  were 

„  •  Criminal  Revision  Case  No.  'J85  of  1883. 
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CS7]  leaving,  the  man  (Manikam,  W.  4)  who  had  served  them  with  their  1818 
liquor  asked  deceased  for  the  payment  of  some  money  which  he  (deceased)  Jmx  18. 
said  he  had  already  paid,  and  that  the  prisoner,  who  happend  to  be  lolling  ~~ 
about  at  the  time  against  a  post  in  the  verandah,  interposed — in  the  APPEI»- 
insolence  of  bis  youth  perhaps -and  insisted  on  the  deceased  paying  for  LA.TB 
what  he  had  drunk  before  leaving  the  shop.  The  deceased— not  unnatu- 
rally — bid  the  prisoner  mind  his  own  business  and  leave  the  toddy-seller 
and  himself  to  settle  their  own  differences.  As  the  two  got  into  words, 
another  servant  of  the  toddy-shop  named  Govindan  (W.  5)  put  them  out  * 
of  the  shop.  The  two,  viz.,  the  prisoner  and  the  deceased,  passed  into 
the  street  continuing  their  altercation  ;  and  when  they  were  in  front  of  a 
betel-bazaar  next  to  the  toddy -shop,  they  passed  from  words  to  blows,  in 
the  course  of  which  the  deceased  was  knocked  down  and  sat  upon  by  the 
prisoner,  who  appears  to  have  dealt  the  prostrate  man  some  further  blows 
about  the  neck  and  body.  The  evidence  of  the  deceased's  wife,  Paliam 
(W.  1),  and  of  his  two  companions,  Chockalingam  (W.  2)  and  Mukundu 
(W.  3),  does  not  touch  the  details  of  the  fight.  As  Mrs.  Taylor  called  for 
her  supper,  Paliam  ran  to  the  toddy-shop,  which  was  close  by,  to  fetch 
her  husband  to  serve  it,  but  she  only  arrived  on  the  spot  to  see  the  prisoner 
seated  on  her  husband  in  the  act  of  assaulting  him,  when  she  seized  the 
prisoner  by  the  hair  of  his  head  and  dragged  him  off  her  husband. 
Chockalingam  and  Mukundu  had  lingered  in  the  verandah  of  the  toddy- 
shop  to  light  their  cheroots  and  did  not  come  out  till  attracted  by  the 
noise  in  the  street,  and  then  they  only  came  on  the  scene  as  Paliam  ran 
up  and  dragged  the  prisoner  off  the  prostrate  body  of  her  husband.  The 
deceased  was  lying  insensible  on  the  ground ;  his  wife  and  friends 
tried  to  set  him  on  his  legs,  but  he  could  not  stand ;  and  as  his  head 
seemed  to  be  helplessly  hanging  down,  they  carried  him  to  his  godown 
in  the  Ordnance  Lines,  and  then  his  wife,  Paliam,  ran  and  fetched  the 
Police,  who  conveyed  the  deceased  to  the  General  Hospital,  where  he  died 
at  noon  on  the  21st  March  from  fracture  of  the  spine.  Seeing  that  the  facts 
of  the  case  were  not  disputed,  and  that  the  prisoner,  who  simply  pleaded 
that  he  was  so  drunk  that  the  had  no  consciousness  of  what  bad  taken 
place,  had  no  defence  to  make,  the  question  I  had  to  debate  in  my 
own  mind  was  the  nature  of  the  charge  established  against  the  prisoner. 
The  prisoner  might  be  committed  to  the  High  Court  to  take  his  trial  under 
Section  304  of  the  Penal  Cade  on  the  charge  of  culpable  homicide  not 
[58]  amounting  to  murder,  or  his  case  was  open  to  be  determined  by  this 
Court  under  Section  304  a  for  causing  the  death  of  a  person  by  doing  a  rash 
act  not  amounting  to  culpable  homicide.  In  Nidamarti  Nagabhushanam 
v.  The  Queen  (1)  the  prisoner  killed  his  mother  by  beating  and  kicking 
her.  The  Sessions  Judge  found  that  the  death  resulted  from  a  brutal 
beating  and  kicking  ;  but  acquitting  the  prisoner  of  culpable  homicide  on 
the  ground  that  the  violence  was  not  such  as  the  prisoner  must  have 
known  to  be  likely  to  cause  death,  he  convicted  the  prisoner  under  the 
new  Section  304o.  of  causing  death  by  a  rash  act.  The  High  Court;  did  not 
think  the  Judge's  reason  any  ground  for  acquitting  the  prisoner  of  culpa- 
ble homicide  not  amounting  to  murder,  because  the  question  was,  whether 
the  act  was  done  with  the  knowledge  of  causing  bodily  injury  likely  to 
cause  death.  In  the  case  in  question,  the  brutal  beating  and  kicking 
and  dragging  by  the  bair  of  an  old  woman  of  GO  was  by  a  powerful  man 
who  had  acted  without  the  smallest  provocation.  The  High  Court 

(1)  7  M.H.C.R.  119. 
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1S88       pointed  out  that  culpable  rashness  is  acting  with  the  consciousness  that  the 

Jravr  l«.    mischievous  and  illegal  consequences  may  follow,  but  with  the   hope  they 

n  ay  not,  and  often  with  the  belief  that  the  actor  has  taken    precautions 

APPEL-     t()  prevent  them  happening,  and  that  the  imputability  arises  from  acting 

LATE       despite  the  consciousness.     In    the   present  case  the  facts  are  widely 

CBIMINAL. '  ifferent.     The    deceased,    according  to    Dr.     Smith     who      made    the 

pu^t-mortem  examination,    was    a    well    nourished  man,  in  strong  good- 

:  health,  while,  to  all  appearance,  the  prisoner  is  a  young  and  rather 
1  Waif  326.  a  j.ma|i  an(j  lightly  built  man,  and,  as  far  as  the  police  knew,  he  is 
not  a  professional  bully  or  a  frequenter  of  gymnasiums.  He  appears  to 
•have  officiously  interfered  on  behalf  of  the  toddy  seller,  and  when  told  to 
mind  his  own  business  got  into  words  with  the  deceased.  As  to  what  hap- 
pened in  the  street  after  they  were  turned  out  of  the  shop,  there  is  the 
evidence  of  a  cooly  named  Arogiam  (W.  6)  who  had  come  to  thet  betel 
bazaar  to  buy  betel.  This  man's  evidence  was  not  given  in  any  clear  or 
intelligible  manner.  When  coming  to  the  supreme  point  in  the  case,  his 
words  could  scarcely  be  grasped,  acd  he  really  conveyed  more  by  his 
pantomime  than  by  the  actual  words  he  used.  This  man  was  the  only 
'eye-witness  forthcoming  of  what  occurred.  According  to  him.  the  deceased 
first  struck  the  prisoner,  who  immediately  retaliated  with  a  blow  and,  as  the 
[59]  deceased  turned  away,  sprang  upon  him.  struck  him  on  the  neck, 
pushing  him  at  the  same  time,  and  thus  threw  him  down.  All  this  was 
done,  apparently  in  a  moment,  in  the  suddenness  of  the  provocation  and 
without  any  premeditation  whatever.  The  only  circumstance  which  bears 
ttpon  intention  or  consciousness  is  that  Arogiam  says  that  when  laying 
bands  on  the  deceased  the  prisoner  exclaimed  he  would  twist  his  neck.  On 
this  point.  I  am  not  disposed  to  place  much  reliance  on  the  witness*  state- 
ment. He  dealt  more  in  gesture  than  in  words  at  this  particular  point 
and  although  he  fitted  in  the  words  to  suit  his  pantomime,  it  appeared 
from  his  description  of  what  the  prisoner  did  that  be  gave  him  a  violent 
blow  on  the  back  of  the  neck,  and  at  the  same  time  pushed  him  with  his 
fist  thus  planted  on  tho  nape.  It  may  here  be  noted  that  the  deceased  in 
his  deposition  before  death  did  not  say  a  word  about  the  prisoner  twisting 
his  neck.  But  even  if  it  he  true  that  the  prisoner  said  '  I  will  twist  your 
neck,'  such  words  are  often  used  in  an  angry  moment  without  any  mean- 
ing, and  then  there  is  the  doubt  that  there  was  any  consciousness  on 
the  part  of  the  prisoner  that  such  a  treatment  of  a  man's  neck  might 
cause  injury  to  the  spine  and  thus  likely  lead  to  death.  To  my  mind, 
upon  a  careful  review  of  the  whole  of  the  evidence,  it  was  the  hot 
headed  act  of  a  young  man  in  drink  angered  first  by  altercation  and  then 
provoked  by  being  struck.  It  was  in  fact  a  drunken  squabble,  when  passions 
are  more  or  less  excited  on  both  sides  and  blows  are  struck  without  cal- 
culating the  cost.  The  medical  officer  was  of  opinion  that  the  injury  to 
the  spine  was  most  likely  caused  by  planting  the  fist  or  knee  against  the 
back  of  the  neck  and  then  violently  wrenching  the  head  backwards.  The 
evidence  of  Arogiam  so  far  consists  with  this  that,  as  gathered  from  his  des- 
cription of  the  scene  he  witnessed,  the  prisoner  violently  struck  the  deceas- 
ed on  the  back  of  his  neck  and  simultaneously  pushed  him  with  his  fist 
thus  planted.  This  had  in  all  probability  the  effect  of  jerking  the  deceased's 
head  backwards,  but  there  was  no  putting  forth  of  the  other  band  and 
wrenching  the  head  backwards  with  it.  The  blow  on  the  neck  was 
no  doubt  repeated  perhaps  several  times  ;  for  the  medicial  officer  found 
that  there  was  a  contusion  on  the  nape  of  the  neck  and  that  there 
was  an  extravasation  of  blood  beneath  the  skin,  which  he  said  must 
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have  been    caused    by    repeated    blows    of  the    fist.     Being   of  opinion 
that  the  circumstances  of  the  case,  as  gathered  from  the  witnesses  and    JULY  18. 
as  spoken    by  the  dec-eased  himself  before  his  death,    are  not  [60]  such        ~ 
as  to  justify  me   inlraming  a    charge     againsb  the    prisoner  of    culpable     API 
homicide    not;    amounting    to    murder,     and  that  it;    is  not  a      case  of       LATE 
sufficient  importance  to  pufc  before  a  Judge  and  Jury,  I  find  that  the  pri-  CRIMINAL, 
soner  did  cause  the  death  of  the  deceased  by  using  violence  to  him  which         "JT~RB_ 
had  the  effect;  of  injuring  his  spine,  and  I  therefore  convict  him  under  sec-     1       *    ' 
tion  304a  of  the  Penal  Code  of  causing  death  by  a  rash  aot  not  amounting  *  Weil>  326> 
to  culpable  homicide  and  sentence  him  to  suffer  rigorous  imprisonment 
for  the  space  of  one  year." 

Tne  Public  Prosecutor  (Mr.  Shaw)  for  the  Grown. 

The  Court  (McjTTUSAME  AYYAR  and  PARKER,  JJ.)  rielivered  the 
following 

JUDGMENT. 

We  are  clearly  of  opinion  that  Section  304a  of  the  Penal  Code  has  no 
application  in  this  case.  Tue  magistrate  has  misapprehended  tne  purport 
of  the  remarks  m  ide  in  Nidamarti  Nagabhushanam  v.  The  Queen  (l). 
There  is  evidence  that  the  accused  struck  the  deceased  several  blows  on 
the  nap-)  of  the  neck  and  that  the  spine  was  fractured.  Th<jre  is  no  dispute 
as  to  these  facts. 

Tne  ace  being  in  i's  naturo  criminal,  Section  304o.  has  no  application. 
On  referring  to  the  evidence,  we  are  unable  to  say  there  was  not  a  prima 
facie  case  of  culpable  horaici  ie  n  >t  amounting  to  murder,  which  was  an 
offence  triable  exclusively  by  tha  Hi^h  Gourd. 

We  seb  aside  the  con  vie  .ion  an  1  sentence  and  direct  ths  magistrate 
to  commit  the  accused  to  the  ensuing  sessions  on  a  charge  of  culpable 
homicide  not  amounting  to  murder. 


12  M.  61. 
[61]   APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


SELLAMAYYAN  (Plunttff),  Appellant  v.  MUTHAN  AND  OTHERS 
(Defendants),  Respondents."      L7th  August  and  4th  October,  1888.] 

Civil  Procedure  Code,  Section  258. 

In  1877  M.  exe  Mitel  a  mortgage  to  S.  in  consideration  of  a  sum  paid  in  cash 
and  a  debt  due  t>y  M.  to  S.  under  a  dccree.  S.  did  not  certify  satisfaction  of  the 
decree  to  the  Coort  under  Section  -J58  of  the  CoJe  of  Civil  Procedure,  nror  was 
thi-i  stipulited  for  in  the  instrument  of  mortgage  : 

Hell,  in  a  suit  to  enforce  the  mortgage,  that  Section  25 S  was  no  bar  to  the 
plaintiffs'  right  to  recover. 

[P  ,  13  A.  339  (342)  ;   16  0.  504  (503)  ;  17  M.  3S2  ;  R.,  21  B.    808  (820)  ;  35  C.  870  =  7 
G.L.J.  543=12  O.W.N.  674;  4  U.P.L.R.  148  (152).] 

APPEAL  from  the  decree  of  G.D.  Irvine,  District  Judge  of  Trichinopoly, 
modifying  the  decree  of  K.  Rangamannar  Ayyangar,  District  Munsif  of 
Kulitalai,  in  suit  No.  148  of  1886. 

*  Second  Appeal  No.  1153  of  1887. 
(1)  7  M.H.O.B.ill9. 
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1888  The  facts  necessary  for  the  purpose  of  this   report   appear    from    the 

OCT.  4.      judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.). 
S.  Subramanya  Ayyar  and  Sundara  Ayyar,  for  appellant. 
APPBL-  Pattabhirama  Ayyar,  for  respondents. 

LATE 

OITIL.  JUDGMENT. 

In  September  1877  respondents  mortgaged  certain  property  to 
M>  81>  appellant  for  Rs.  450,  of  which  Rs.  60  was  paid  in  cash,  Ra.  390  being 
due  to  him  under  the  decree  in  original  suit  No.  306  of  1874.  It  is  found 
by  the  District  Judge  that  appellant  failed  to  certify  satisfaction  to  the 
Court  that  passed  the  decree  but  its  execution  was  admittedly  barred  by 
limitation  at  the  time  of  the  suit.  The  Judge  disallowed  appellant's  claim 
to  Rs.  390,  observing  that,  when  the  judgment-creditor  failed  to  certify 
satisfaction  of  the  decree  adjusted  out  of  Court  the  consideration  for 
the  contract  of  adjustment  failed,  and  he  was  not  entitled  to  enforce  it. 
Hence  this  second  appeal. 

The  instrument  of  mortgage  recites  that  Rs.  60  was  advanced  in  cash, 
and  that  the  balance  was  already  due  under  the  decree  in  question  and 
stipulates  for  repayment  of  Rs.  450  with  interest  on  the  security  of 
the  mortgage  property.  It  contains  no  allusion  [62]  either  to  the  cre- 
ditor's obligation  to  certify  satisfaction  or  the  debtor's  right  to  com- 
pel him  to  do  so,  or  to  such  certificate  as  the  consideration  for  the 
contract.  The  document  is  susceptible  of  the  construction  that  cer- 
tifying satisfaction  of  the  decree  was  not  in  the  contemplation  of  the 
contracting  parties,  and  that  an  undertaking  on  the  part  of  the  creditor  not 
to  execute  the  decree  in  his  favour  was  accepted  and  relied  on  as  the 
consideration.  The  question  then  that  arises  for  decision  upon  the  facts 
of  his  case  is  whether  a  contract,  of  which  the  consideration  is  in  part  an 
undertaking  by  the  creditor  not  to  execu'e  a  decree  in  his  favour,  is  void 
pro  tnnto  by  virtue  of  Section  258.  There  can  be  no  doubt  that  apart 
from  that  section,  the  contract  would  be  valid  under  the  rules  of  substan- 
tive law.  As  to  the  effect  of  Section  258  upon  the  contract,  there  is  a 
conflict  of  opinion  between  the  different  High  Courts,  and  the  words  in 
that  sec  ion  ma'erial  to  our  present  purpose  are,  "  no  such  payment  or 
adjustment  shall  be  recognized  by  any  Court  unless  it  has  been  certified  as 
aforesaid  "  Under  the  earlier  enactment  the  words  were, "  by  such 
Court,  "  that  is  to  say,  by  the  Court  executing  the  decree. 

That  the  change  must  have  some  significance  is  not  denied ;  the 
question  is  as  to  its  nature  and  extent.  The  view  adopted  by  the  Full 
Bench  of  this  Court  in  Maltamma  v.  Venkappa  (1)  by  the  Allahabad  High 
Court  in  Eamghulam  v.  Janki  B&i  (2)  and  by  the  Calcutta  Bigh  Court  in 
Jhabar  Mahomed  v.  Modan  Sonahar  (3)  was  that  "  any  Court"  meant 
any  Court  dealing  with  the  question  of  the  execution  of  the  decree.  The 
princ'ple  on  which  those  decisions  proceeded  was  that  Section  258 
introduced  but  a  rule  of  procedure,  »hat  the  probable  intention  was  that 
the  adjustment  of  a  decree  should,  like  the  decree  itself,  be  a  matter  of 
record,  and  that  unless  it  is  made  a  matter  of  record,  no  Court  having  to 
determine  whether  the  decree  has  been  executed  shall  recognize  it  as 
evidence  of  a  valid  adjustment.  The  construction  adopted  by 
the  Full  Bench  of  the  Bombay  High  Court  is  that  an  uncertified 
adjustment  is  valid  for  no  purpose  whatever,  and  even  in  a  separate 
suit  in  which  the  ground  of  claim  is  the  breach  of  an  otherwise  valid 

(1)  8  M.  277.  (8)  7  A.  124.  (8)  11  0.  671. 
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contract  by  which  the  decree-holder  has  undertaken  not  to  execute  the 
decree.  The  Full  Bench  decision  of  this  Court  was  founded  on  the 
consideration  that  a  rule  of  procedure  should  not  be  taken  to  [63] 
repeal  a  rule  of  substantive  law  unless  the  intention  to  do  so  was 
clearly  expressed  or  must  necessarily  be  implied.  The  Full  Bench  of 
the  High  Court  at  Bombay  consider  that  such  intention  must  necessarily  be 
implied  from  the  course  of  legislation.  If  the  latest  modification  of  the  Code 
of  Civil  Procedure  is  any  indication  of  the  intention  of  the  Legislature, 
it  lends  support  to  the  view  taken  by  the  Full  Bench  of  this  Court.  How- 
•ever  this  may  be,  the  decision  in  Mallamma  v.  Venkappa  is  binding  upon 
us  as  observed  in  second  appeal  No.  278  of  1887  until  it  is  set  aside  by  a 
Full  Bench.  Though  the  decision  in  Thirumalai  v.  Sundara  (l)  seems  to 
follow  the  Bombay  decision,  it  distinguishes  that  case  from  case  of  Mall- 
amma v.  Venkappa.  Again,  the  creditor  may  certify  the  adjustment 
whenever  he  likes,  and  the  new  contract;  is  not  therefore  void  ob  initio. 
We  can  only  lefuse  to  enforce  it  on  the  ground  that  the  consideration  bad 
failed  at  the  dare  of  this  suit,  but  we  are  unable  to  say  so  in  the  case 
before  us,  as  the  creditor  had  allowed  the  decree  to  become  barred  by  limit- 
ation relying  on  the  mortgage.  Following  the  decision  of  the  Full  Bench 
of  this  Coutt.  we  set  aside  the  decree  of  District  Judge  and  restore  that  of 
the  District  Munsif,  and  direct  the  respondent  to  pay  the  appellant's  costs 
'both  in  this  Court  and  in  the  Lower  Appellate  Court. 


12  M.  63. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Miittusami  Ayyar  and  Mr.  Justice  Parker. 


IBRAHIM  (Plaintiff),  Appellant  v.  SYED  BIBI  (Defendant),  Respondent* 

[13th  April  and  4th  October,  1888.] 
Muhammadan  law — Divorce. 

Under  Muhammadan  law  no  special  expressions  are  necessary  to  constitute  a 
valid  divoice,  nor,  except  when  the  repudiation  is  final, need  the  words  be  repeated 
thrice.  If  the  divorce  pronounced  is  liable  to  be,  but  is  not,  revoked  within  the 
period  of  iddut,  it  becomes  final. 

IK.,    30  B.  537  (544)  =8  Bom.  L.R,  35.] 

APPEAL  from  the  decree  of  G,  D.  Irvine,  District  Judge  of  [65] 
Trichinopoly,  reversing  the  decree  of  A.  Kuppusami  Ayyar,  District 
Munsif  of  Trichinopoly,  in  suit  No.  104  of  1886. 

Tho  plaintiff  sued  to  recover  his  wife  Syed  Bibi,  defendant  No.  1,  from 
Syed  All  Peran  Sahib,  defendant  No.  2. 

In  the  plaint  it  was  alleged  that;  defendant  No.  1  had  left;  plaintiff 
and  was  k^pt  concealed  by  defendant  No.  2.  Defendant  No.  1  pleadel  that 
the  marriage  tie  which  existed  between  her  and  plaintiff  was  broken  by 
plaintiff  uttering  the  word  "  talak"  two  years  ago.  She  denied  that  she 
was  with  defendant  No.  2.  Defendant  No.  2  was  discharged  at  plaintiff's 
request,  and  the  only  issue  was  whether  defendant  No.  1  was  divorced  as 
alleged. 

The  Munsif  decreed  that  defendant  No.  1,  the  subject  of  the  suit,  shall 
the  taken  possession  of  by  ulaimiff . 

'  Second  Appeal  No.  759  of  1887. 
(1)  11  M.  469. 


1888 

OCT.  4. 

APPKL- 

LATB 

CIVIL. 

12  H.  81. 


M  IV— 50 
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1888  On  appeal  the  District  Judge  accepted  tta  evidence  as  to  divorce  and 

OCT.  4.      dismissed  the  suit  without  deciding  an  objeotioa  taken  on  appeal  that    the 
words  used  did  not  amount  to  a  divorce. 

APPEL-  Plaintiff  appealed. 

LATE  Sadagopacharyar  and  S.  Subramanya  Ayyar,  for  appellant. 

CIVIL.  Narayana  Rau,  for  respondent. 

The  Court    (MUTTUSAMI  AYYAK  and  PARKER,  JJ.)     delivered  the 

11  M.  63.    following 

JUDGMENT. 

The  appellant  and  the  respondent  are  Muhamraadans,  the  former 
being  the  husband  of  the  latter,  and  it  is  found  by  che  Court  below  that 
the  appellant  divorced  the  respondent  by  uttering  the  word  "  talak."  Our 
attention  is  called  to  the  evidence  snowing  that  the  words  used  by  the 
appellant  were  "  as  you  give  the  income  to  another,  I  do  not  wish  that 
you  should  continue  to  be  my  wife."  It  is  urge  1  m  appeal  that  there  is  no 
distinct  finding  that  the  expression  used  was  sufficient  in  law  to  constitute  a 
divorce,  that  it  was  repeated  three  times  afier  the  intervention  of  one 
month  between  each  time,  and  that  the  divorce  wis  not  rev^rstjd  within 
the  perio.i  of  probation  allowed.  On  the  other  hand,  it  is  cont->nde  i  for  the 
respondent  that  no  special  words  are  necessary,  that  they  need  not  be 
repeated  thrice,  and  that  if  there  is  an  intemion  to  divorce  and  it  is 
manifested  by  apt  words  and  if  the  divorce  prono  mcei  is  not  reversed 
within  the  period  of  iddut,  it  becomes  irreversible.  Keliance  is  also  pi  teed  on 
H'imid  Alt  v.  Imtiazan  (l).  Before  disposing  of  tins  secon  1  appeal,  we  con- 
[65].-ider  it  necessary  to  ask  the  Judge  to  try  the  following  issues 
and  to  remit  findings  thereon  : — 

(1)  Whether  any  and  what  special  expressions  are  necessary  under 

Muhammadan  law  to  constitute  a  valid  divorce? 

(2)  Whether  it  is  necessary  to  repeat  them  thrice ;  and  if  so,  subject 

to  what  conditions  ? 

(3)  Whether  the  divorce  pronounced  in    this  case  was   reversed  by 
the  husband  within  the  period  of  iddut? 

In  compliance  with  the  above  order  the  District  Judge  submitted  the 
following 

FINDING — First  issue. — "  Whether  any  and  what  special  expressions 
are  necessary  under  Muhacnmadan  law  to  constitute  a  valid  divorce." 

No  such  special  expressions  are  required. 

Reasons  therefor. — No  such  special  expressions  are  declared  necessary 
in  Bailiie's  Muhammadan  Law  or  Macnaghten's  Principles  and  Preced- 
ents, to  both  of  which  I  have  referred  ;  tho  former  (Book  III,  Chapter 
II,  Section  5)  gives  an  immense  number  of  ambiguous  expressions,  the 
effect  of  which  generally  depends  on  intention  as  stated  by  the  husband 
or  shown  by  his  action  in  contentedly  living  separate  or  otherwise.  I  can 
find  no  decided  cases  which  speak  of  special  expressions,  as  necessary. 
Hamid  Ali  v.  Imtiazan  cited  by  defendant  throws  no  light  on  the  matter. 
The  only  other  case  mentioned  in  the  digjst  is  Furzand  Hossein  v. 
Janu  Bibee  (2)  which  seems  merely  to  determine  that  the  words  must 
be  utterred  to  the  wife,  not  to  other  persons.  Anger  makes  no  difference, 
except  as  giving  more  weight  to  the  husband's  subsequent  denial  of 
intention. 

Second  issue. — '  Whether  it  is  necessary  to  repeat  them  thrice  ;  and, 
if  so,  subject  to  what  conditions.' 

(1)2  A.  71.  (2)40.588. 
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FINDING. — The  words  of  repudiation  must  be  repeated  three  times 
but  not  necessarily  the  same  words  oh  each  occasion,  and  the  three 
occasions  may  he  continuous.  The  husband  may  repudiate  three  times 
and  therefore  irrevocably  in  one  sentence  without  pause. 

Reasons  therefor. — I  rely  on  Abdul  AH  Ishmailji,  in  re  (l).  Also  on 
Baillie's  Muhammadan  Law,  Book  III,  Chapter  I  and  Chapter  II,  Sec- 
tions 1,  Sand  5.  Macnaghten,  Chauter  VII,  [66]  Section  24,  says  that 
there  must  be  an  interval  of  a  month  between  each  repudiation. 

Third  issue. — '  Whether  the  divorce  pronounced  in  this  case  was 
reversed  by  the  husband  within  period  of  iddut." 

FINDING. — There  is  no  proof  that  it  was  so  reversed. 

Reasons  therefor. — There  is  no  evidence  on  record  as  to  any  formal 
reversal.  It  might  he  inferred  from  plaintiff's  action  in  sending  to  call 
her  back  from  her  father's  house  after  she  left  him,  and  in  subsequently 
filing  a  criminal  complaint,  if  he  did  so  within  the  period  of  iddut.  Tne 
only  da'e  given  in  the  original  record  is  that  of  defendant's  departure  from 
plaint'ff's  house  at  Trichinopoly,  21st  May,  1884.  The  date  of  the  com- 
plaint is  27th  May  1H84  as  ascertained  from  the  recoidof  calendar  No  237 
of  1884,  on  the  file  of  the  Town  Second-class  Magistrate  of  Trichinopoly. 
Defendant  in  her  written  statement  gives  no  place  and  no  date,  speaking 
vaguely  of  "  two  years  ngo."  The  evidence  ot  her  witnesses  is  equally 
vague  as  to  date.  In  a  dt-position  taken  by  this  Court  since  the  remand 
and  herewith  enclosed,  she  says  that  the  talak  was  pronounced  in  her 
own  house  at  Talanji,  where  she  lived  always  from  the  date  of  her 
marriage.  She  never  lived  in  her  husband's  house.  He  lived  in  hers. 
She  still  avoids  giving  any  exact  date,  but  says  that  the  complaint  was 
filed  five  or  six  mon'hs  after  the  divorce  which  was  pronounced  4  years 
and  half  ago.  Tne  pa  ties,  as  often  happens,  seem  to  be  each  possessed 
with  the  one  idea  of  contradicting  absolutely  everything  asserted  by  the 
other,  without  the  slightest  regard  to  truth  or  falsehood  or  probability. 
As  plaintiff  does  not  assert  a  revocation,  and  as  the  interval  between  the 
alleged  divorce  and  the  visit  for  recall,  which  immediately  preceded  the 
criminal  complaint  of  May  27th  1884,  is  very  uncertain,  I  fit.d  that  there 
is  no  proof  that  the  husband  reversed  the  divorce  within  the  period  of 
iddut. 

On  the  4th  October  the  Court  delivered  the  following 

JUDGMENT. 

We  agree  with  the  Judge  that  no  special  expressions  are  necessary 
under  Muhammadan  Law  to  constitute  a  valid  divorce.  It  is  sufficient  if 
they  clearly  indicated  an  intention  to  put  an  end  to  the  relation  of  hus- 
band and  wile  ;  nor  do  we  consider  that  the  expressions  should  be  repeated 
thrice  except  when  the  repudiation  is  final  and  irrevocable.  If  the  divorce 
pronounced  is  liable  to  be  reversed,  as  in  t  he  case  before  us,  and  if  ic  is  not 
[67] ,  reversed  within  the  period  of  iddut,  it  becomes  thereafter  irrevocable. 
The  same  view  was  taken  by  the  High  Court  of  Allahabad  in  Hamid  Ali 
v.  Imtiazan.  It  is  then  urged  that  the  District  Judge  refused  to  accept 
fresh  evidence  tendered  by  the  appellant  to  prove  that  the  divorce  had 
been  reversed,  but  there  is  no  affidavit  to  that  effect.  Nor  does  the  record 
supoort  the  statement.  On  the  other  hand,  we  observe  that  the  Judge 
took  some  new  evidence  after  the  issues  had  been  remitted  to  him. 

We  accept  the  findings  and  dismiss  the  appeal  with  costs. 


1888 

OCT.  4.' 

APPEL- 
LATE 
CIVIL. 

12  M.  63 
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°OT'a8-  APPELLATE  CIVIL. 

APPEL-  Befort  Mr.  Justice  Kernan  and  Mr.  Justice  Wilkinson. 

LATB 

CIVIL.  VENKAMMA  (Defendant),  Appellant  v.  SWITRAMMA  (Plaintiff), 

Respondent.*      [6th  August  and  23rd  October,  1888.] 
12  M.  67. 

Parent  and   child— Interference,  with  natural  rights  for  thebinefit  of  the  child— Equity 
and  good  conscience.* 

Plaintiff,  a  Brahman  widow,  sued  to  recover  her  illegitimate  infant  child  from 
defendant,  to  whom  she  had  entrusted  it  since  its  birth  for  nurture ; 

Held,  that  it  being  proved  that  the  plaintiff  was  leading  an  immoral  life,  the 
suit  was  rightly  dismissed. 

APPEAL  from  the  decree  of  A.  L.  Lister,  District  Judge  of  Godavari, 
reversing  the  decree  of  G.  Jaganadha  Rau,  District;  Munsif  of  Amalapur, 
in  suit  No.  240  of  1886. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (KERNAN  and  WILKINSON,  JJ.) 

Subba  Ban,  for  appellant. 

Venkatarammyya  Chetti,  for  respondent. 

JUDGMENT. 

The  plaintiff's  claim  to  the  possession  of  the  female  infant,  as  stated 
in  the  plaint,  is  that  the  mother  of  the  child  died  leaving  her  with  the  plaint- 
iff's mother,  who,  before  her  death,  gave  the  custody  of  the  child  to  the 
plaintiff.  The  plaintiff  gave  to  the  defendant  the  child,  then  only  one 
month  or  so  old.  The  plaintiff  alleges  that  the  child  was  entrusted  to  the 
defendant  [68]  as  a  temporary  convenience,  but  the  defendant  says  the 
plaintiff  gave  over  the  child  to  be  maintained  and  provided  for  perma- 
nently by  the  defendant.  What  the  arrangement  was  is  not  important  to 
the  question  to  be  decided. 

It  turned  out  on  the  hearing  before  the  Munsif  that  the  child  was 
born  of  the  plaintiff,  who  is  25  years  old  and  a  Brahman  widow,  more  than 
twelve  months  after  her  husband's  death.  The  plaintiff  and  defendant; 
were  examined  before  the  Munsif,  and  he  was  of  opinion  that  the  child 
was  probably  born  in  the  bouse  of  the  defendant  and  was  kept  there  to 
avoid  the  disgrace  that  would  fall  on  the  plaintiff  if  it  was  known  she  had 
an  illegitimate  child.  The  Munsif  found  that  the  child  produced  before 
him  was  well  cared  for  and  apparently  attached  to  the  defendant  The 
Munsif  also  found  that  the  defendant  is  in  good  circumstances  and  that  the 
plaintiff  has  no  visible  means  of  livelihood  and  is  houseless,  and,  in  the 
interest  of  the  infant;,  he  declined  to  make  a  decree  in  favour  of  the  plaint- 
iff for  the  custody  of  the  child.  The  District  Judge  reversed  the  Munsif's 
decree  and  decreed  that  the  plaintiff  should  liave  the  custody  of  the  child 
and  directed  that  the  child  should  be  delivered  over  to  the  plaintiff. 

When  the  case  came  before  the  Court  on  second  appeal  we  directed 
the  Munsif  to  inquire  how  the  plaintiff  is  maintained  or  with  whom  she 
resides  and  whether  she  is  of  respectable  character. 

After  examining  the  nlaintiff  and  witnesses  for  the  plaintiff  and  for  the 
defendant,  the  District  Munsif,  himself  a  Brihman,  after  referring  to  the 
evidence,  found  that,  though  there  are  many  Brahmans  in  the  village 

*  Second  Appeal  No.  1255  of  1887. 
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where  plaintiff  lives,  some  of  whom  are  closely  related  to  her,  she  has  not        1888 
summoned  even  one  to  prove  that  she  still  is  respected  as  a  caste-woman,     OCT.  tt» 
and  he  is  satisfied  she  is  not  regarded  as  a  Brahman ;  that  though  she  is 
riaited  by  Brahman  men  they  do  not  dine  there,  and  that  the   object  of     APPEL- 
iheir  presence  there  is   obviously  for   immoral  purposes.     On  the    whole       LATH 
he  reports  he  is  disposed  bo  think  her  character  is  immoral.  OlVIL. 

No  question  has  been  made  as  to  the  jurisdiction  of  the  Munsif  to 
try  this  suit ;  anl,  a  Im  tting  that  ordinarily  the  mother  of  an  illegitimate  *2  *•  67 
infant  is  entitled,  during  the  period  of  nurture,  to  the  custody  of  the  infant, 
the  question  in  this  suit  is  whether  the  plaintiff  is,  upon  the  facts  found 
by  the  Munsif  (as  to  plaintiff's  conduct)  in  the  original  hearing  and  on  the 
inquiry  by  him,  entit'ed  to  the  custody  of  the  infant  as  against  the  defeMd- 
ant  who  [69]  has  bad  the  custody  of  the  child  commit'ed  to  her  by  the 
plaintiff.  There  is  no  reason  why  the  principle  appiicihle  to  tne  mufussal  of 
"  equity  and  good  conscience  "  should  not  be  applie  1  to  determine  whether 
the  infant  should  be  given  over  to  the  custody  of  a  natural  guardian  leading 
an  immoral  life,  and  by  whose  example  the  morals  of  the  child  are  likely 
to  be  corrupted.  The  Minors'  Act  IX  of  1861  recognizes  the  authority  of 
the  principal  Civil  C  uros  in  India  of  original  jurisdiction  to  determine  on 
petition  questions  as  to  the  custody  of  infants.  On  the  ground  of  pecu- 
niary benefit  alone  to  the  chili,  the  plaintiff  could  not  be  deprived  of  her 
right  to  the  custody.  But  the  Courts  of  Law  in  England  and  Ireland, 
in  cases  where  immoral  conduct  and  character  is  prove  i  against  even  a 
mother  of  a  legitimate  child,  interfere  with  the  ordinary  legal  right  of  the 
mother  to  the  custody  of  the  child.  See  Beg.  v.  Clarke  (1)  and  Skinner 
T.  Orde  (2). 

It  would  be  against  equity  and  good  conscience  to  deliver  the  infant 
into  the  custody  of  the  plaintiff  whom  the  Munsif  has  found  to  be  a  person 
who  receives  visits  from  men  for  immoral  purposes  and  tj  be  of  immoral 
character.  Moreover,  the  plaintiff  delivered  over  the  infant  almost  from 
her  birth  to  tha  defendant,  a  respectable  woman  in  good  circumstances,  who 
has  since  nurtured  i  he  child  for  upwards  of  two  years,  and  to  whom  the 
child  is  affectionately  attached,  while  she  is  a  stranger  to  her  mother. 
Under  these  circumstances  we  reverse  the  decree  of  the  Lower  Appellate 
Court  and  restore  that  of  the  Munsif.  No  costs. 


12  M.    69. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


COOLING  AND  ANOTHER  (Defendants),   Appellants  v. 
SARAVANA  (Plaintiff),  Respondent.* 
[30Dh  July  and  14th  August,  188S.] 

Lien  on  land  created  by  agreement-—  Sale  to  stranger  without  notice  —  Purchaser  bound. 

D  mortgaged  cerfain  land  to  S  to  secure  repayment  of  a  loan,  and  covenanted 
that  in  a  cer&am  evanc  S  might  realize  the  money  from  the  house  of  D.  D  sold 
this  house  to  0,  who  purchased  without  notice  of  the  covenant. 

Held,  that  G  could  no;  resist  the  claim  of  S  to  have  the  house  sold  under  the 
covenant. 
[Rel.,  11  Ind.  Can.  629  (632)  =.21  M-L.J.  562  (563)  ;  F.,  13  A.  28  (52)  ] 


*  Second  Appeal  No.  1112  of 
(1)  7  E.;&  B.  186.  (2;  14  M.I.A.  309. 
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[70]  APPEAL  from  the  decree  of  S.  T.  McCarthy,  District  Judge  of 
Chingleput,  confirming  the  decree  of  C.  Suri  Ayyar,  District  Munsif  of 
Chingleput,  in  suit  No.  618  of  1885. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (MUTTUSAMI  AlYYAB  and  WILKINSON,  JJ.). 

Mr.   Subramnnyam,  for  appellants. 

Srirangacharynr,  for  respondent. 

JUDGMENT. 

The  house  in  dispute  belonged  to  one  Varada  Desikachari,  and  in 
August  1879  he  mortgaged  some  land  to  the  resuon^ent  with  possession. 
The  instrument  of  mortgage  (Exhibit  A)  contained  a  covenant  in  the 
following  terms  : — "  If  any  'halal'  (Hanger  or  peril)  be  occasioned  by  the 
temple  people  whilst  you  are  in  enjoyment  of  the  land  under  mortgage, 
you  are  at  libertv  to  realize  the  money  from  my  tiled  house."  The 
resoond^nt  entered  into  possession  of  the  land  mortgaged  by  docu- 
ment A,  and,  in  May  1881,  Varada  Desikachari,  the  mortgagor, 
sold  the  housa  in  suit  to  the  apoellants  who  purchased  it  bona  fide 
for  value  wit.hout  notice  of  the  convenant  contained  in  document  A. 
The  temple  authorities  mentioned  in  thai  document  brought  original  suit 
No.  455  of  1885  to  eject  the  respondent,  who  thereupon  instituted  the 
present  suit  to  recover  the  mortgage  debt  by  the  sale  of  the  house  in  dis- 
pute. The  debt  was  found  to  be  neither  immoral  nor  vicious,  and  the 
District  Munsif  considered  it  to  be  binding  up  >n  defendants  1  to  3,  who 
are  the  sons  of  the  mortgigor  since  deceased  ;  t.ioy  have  preferred  no  appeal 
from  his  uecision. 

The  fourth  and  fifth  defendants,  who  are  the  appellants  bafore  us, 
resistei  the  claim  on  the  ground  (1)  that  the  suit  was  premature ;  (2)  that 
document  A  created  no  lien  on  the  house ;  (3)  that  they  were  bona  fide 
purchasers  for  value  without  notice  ;  and  (4)  that  the  mortgagee  forfeited 
his  li^n  on  the  house,  if  any,  bv  laches  in  original  suit  No.  455  of  1885. 

Both  the  Courts  below  considered  that  the  pleas  set  up  by  the  ap- 
pellants could  not  he  upheld  and  decreed  the  claim,  and  the  contention  in 
second  apueal  is  that  they  ought  to  have  been  upheld. 

As  regards  the  first  contention,  viz.,  that  the  suit  is  premature,  our 
decision  must  depend  on  the  construction  of  the  stipulation  contained  in 
document  A.  We  agree  in  the  opinion  of  the  Courts  below  that, 
according  to  the  true  construction  of  the  clause  in  A  relating  to 
the  house  in  question,  actual  dispossession  or  eviction  [71]  from  the  land 
is  not  a  condir-ion  precedent  to  the  accrual  of  respondent's  right  to  pro- 
ceed apainst  the  house.  In  their  ordinary  sense  the  words  "  if  any  halal 
supervenes  from  the  action  of  the  temple  authorities,"  whilst  the  respon- 
dent is  in  enjoyment  of  the  land  mortgaged,  do  not  import  actual  eviction 
by  the  establishment  of  adverse  title,  but  they  only  signify  any  disquiet- 
ing or  menacing  action  which  places  the  mortgagee's  right  of  possession 
in  peril.  The  first  contention  must  be  overruled. 

Another  contention  is  that  as  bona  fide  purchaser  for  value  without 
notice  the  appellants  are  not  bound  by  the  stipulation  in  document  A.  This 
Couro  has  already  held  that  a  subsequent  ourchaser  makes  the  purchase 
subject  to  a  ore-existing  encumbrance,  although  he  may  have  had  no 
notice  of  such  encumbranca,  Golla  Chinna,  Guritvuppa  Natdii  v.  Kali 
Appiah  Naidu  (I).  The  substantial  question  then  is  waether  document  A 

(1)  4  M.H.C.B.  434. 
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created  no  lien  on  the  house  in  dispute  because  it  was  to  have  arisen 
on  a  contingency.  When  that  document  was  executed,  Varada  Desika- 
chari  was  competent  to  encumber  his  property  either  at  once  or  subject 
to  a  contingency,  and  a  subsequent  purchaser  who  can  only  stand  in  his 
place  tikes  the  prooerty  subject  to  such  restrictions  as  would  attach  to  him 
as  owner  if  he  never  par  ed  with  the  property.  In  the  absence  of  a  special 
provision  of  law.  we  do  not  see  how  a  bonafide  purchase  can  operate  to 
secure  a  larger  interest  than  the  vendor  himself  had  and  was  competent 
to  transfer.  It  was  suggested  by  the  appellant's  pleader  that  the  stipula- 
tion ought  to  be  treated  as  a  personal  covenant  giving  a  right  to  claim 
compensation  for  its  breach  from  the  mortgagor's  heirs,  and  not  as  a 
covenant  running  with  the  house.  Wo  are  referred  to  no  authority  in 
support  of  the  suggestion  which,  if  adopted,  would  defeat  the  intention  of  the 
parties  to  the  contract  of  mortgage,  namely,  that  of  securing  the  mortgage 
debt  ou  the  house  in  the  event  of  the  mortgagee's  right  to  treat  the  land  as 
primary  security  being  placed  in  peril.  As  to  the  question  of  laches,  we 
see  no  reason  to  doubt  the  correctness  of  the  conclusion  to  which  the  District 
Judge  has  come. 

We  are  of  opinion  that  the  second  appeal  cannot  be  supported  and  we 
dismiss  it  with  costs. 


12  M.  72. 
[72]   APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.   Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 
Muttusami  Ayyar. 


BRINDAVANA  (Plaintiff),  Appellant  v.  BADHAMANI  AND  ANOTHER 

(Defendants),  Respondents*      [5th,  6th,  8th  and  9t,h  March  and 

17th  April,  1888.] 

Hindu  Law — Gandharva  marriage  without  nuptial  rites  invalid — Mitakshara,  Chapter 
1,  Section  1-2—  Illegitimate  son — Status  of  Illegitimate  son  of  Kshatriya  by  Sudra 
woman. 

In  order  to  constitute  a  valid  marriage  in  Gandbarva  form,  nuptial  rites  are 
essential. 

Although  the  illegitmate  children  of  members  of  the  regenerate  classes  are 
excluded  from  inheritance  by  the  Mitakshara,  the  absence  of  legal  marriage  is 
no  bar  to  the  determination  of  their  caste  with  reference  to  the  law  applied  to 
Anulomajas  (children  born  of  mixed  marriages). 

The  illegitmate  son  of  a  Kshatriya,  by  a  Sudra  woman  is  not  a  Sudra  but  of  a 
higher  c-iste  called  Ugra. 

[R.,  17  M.  422  (426) ;  27  M.  13  (14)  ;  32  M.  512  =  3  Ind.  Cas.  541  =  19  M.L.J.  656  (665) 
=  6  M  L.T.  J83  ;  9  Ind.  Ca.s.  71  173)  =  13  O.O.  375  (380) ;  16  Ind.  Cas.  787  (788)  ; 
D.,  49  P.R.  1903^=118  P.L.R.  1903.] 

APPEAL  from  the  decree  of  J.  E.  Daniel,  District  Judge  of  Ganjam,  in 
suit  No.  23  of  1885. 

The  facts  neoessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (COLLINS,  C.J..  and  MUTTUSAMI  AYYAR.  J.). 

Bhashyam  Ayyanqar,  Pattabhiramayyar  and  Desikacharyar,  for 
appellant. 

Ramachandara  Ran  Saheb,  Ananda  Gharlu  and  Sundra  Ran  ;  for 
respondents. 

*  Appeal  No.  148  of  1886. 
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JUDGMENT. 

The  property  in  litigation  is  a  moiety  of  the  zemindari  of  Tekkali  in 
the  District  of  Ganjam.  and  the  last  made  holder  was  one  KHshnt  Chan- 
dra Deo  who  Hied  in  J854.  Upon  his  death  the  estate  w«s  divided  by  his 
two  widows,  Niiamani  and  Radhamani  and  on  the  death  of  the  former,  her 
share  survive!  to  the  latter.  The  appellant  is  ihe  illegitimate  son  of 
Krishna  Chandra  Deo  by  a  woman  named  Priyavati,  and  his  right  of  suc- 
cession to  his  father  as  heir-at-law  is,  on  bis  own  showing,  barred  by 
limitation. 

In  September  1879,  Radhamani,  respondent  No.  1,  adontpd  resoond- 
ent  No.  2,  her  brother's  son,  with  the  consent  of  certain  [73]  alleged 
sanin  ias  of  her  husband,  and  the  present  litigation  is  the  outcome  of  that 
adoption. 

Tne  plaint  stated  that,  as  the  illegitimate  son  of  Krishna  Chandra 
Deo,  the  «pp  llant  was  not  only  his  lawfull  suec 'S-or,  hut  also  his  rever- 
sioner  and  enti  led  to  the  estate  on  the  dea*;h  of  h.s  widow  Had  lamani, 
and  that;  the  a  loution  made  by  her  was  not  duly  authorised,  and  that  ifc 
was  therefore  il!egal.  The  appellant  prayed  for  a  decree  pe  ting  aside  the 
adoption  and  establishing  his  right  as  reversioner.  For  the  respondents 
it  w.is  contende  1  that  Krishna  Chandra  was  a  K-;batriva  by  caste,  and 
that,  as  an  illegitimate  son,  the  appellant  was  neither  his  heir  nor  his 
reversioner.  It  was  alleged  further  that  the  aopelttnt's  mother  Priyavati, 
was  brought  UD  by  a  dancing  girl  of  Nellore,  thar.  she  had  exercised  the 
profession  of  that  class  of  women  for  some  time  bs'ore  she  became 
Krishna  Chandra's  concubine,  and  that  on  that  ground  the  apoellant 
was  not  a-i  illegitimate  son  of  the  class  referred  to  in  Section  12,  Chapter 
I  of  the  M  t-ik-ihara.  It  was  also  urgid  thatappe'lans's  claim  was  barred 
by  limitation,  that  he  was  not  entitled  to  maintain  the  suih,  and  that 
adoption  of  respondent  No.  2  was  bona  fide  and  duly  authorised.  The 
District  Judge  held  that  Krishna  Chandra  wis  not  a  Sadra  by  caste, 
and  that  the  aopellant  was  not  his  reversionary  heir,  and  the  Judge 
found  also  that  Pdyavati,  the  appellant's  mother,  was  a  virgin  when 
she  bejame  Krishna  Chandra's  concubine.  In  the  result,  he  dismissed 
the  apoelUnt's  claim  with  costs,  and  it  is  from  this  decision  the  appeal  is 
preferred. 

It  is  conceded  that  Krishna  Chandra  Deo's  father,  Padmanabha  Deo, 
was  a  pure  Kshatriya.  It  is  also  admitted  that  Krishna  Chan-Ira's  mother 
was  one  Padmamala,  and  that  her  paternal  and  maternal  grandfathers, 
Narahari  R.o  and  Giridhara  Rao,  were  Kshafriyas.  Nor  is  it  denied 
that  both  i he  wives  of  Krishna  Chandra,  Nilimini  and  Raihamani, 
were  of  Kshatriya  caste  by  birth.  But  the  matters  in  contest  are 
whether  Pa  imamali's  paternal  and  maternal  grandmothers  an!  mother 
were  Sudras,  wnether  the  two  former  weie  marriei  women,  and 
whether  Padmamala  was  Padmanabha's  concubine  or  his  liwful  wife  by 
Gandharva  marriage.  The  District  Judge  was  of  opinion  that  nothing  was 
known  of  the  caste  of  the  ladies  mentioned  above,  but  assuming  t.h  it  Pad- 
mamala was  a  Sudra,  he  considered  that  Krishna  Cnandra  was  of  a  higher 
caste  than  a  Sudra,  as  his  father  [74]  was  a  pure  Kshatriya.  The  main 
question  for  decision  in  this  appeal  is  whether  Krishna  Chandra  was  a 
Sudra  or  one  of  the  regenerate  classes  within  the  meinin^  of  Section  12, 
Chapter  I  of  the  Mitakshara.  As  it  is  a  mixed  question  of  fact  and  law,  we 
shall  first  state  the  effect  of  the  evidence  in  regard  Co  questions  of  fact  in 
dispute. 
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The  first  of  those  questions  is  whether,  as  alleged  by  the  respondents, 
Padmamala  was  the  lawful  wife  of  Padmanabha  Deo  by  Gandharva  mar- 
riage. The  Judge  has  recorded  no  finding  in  regard  to  it,  but  treated  the 
matter  as  one  of  little  moment.  SVe  observe,  however,  there  is  no  satis- 
factory evidence  in  support  of  the  contention.  None  of  the  respondent's 
witnesses  deposed  to  the  factum  of  a  Gandharva  marriage  between  Pad- 
mamala and  Padmanabha  Deo,  and  there  is  no  direct  evidence  at  all  on  the 
point.  It  was  no  doubt  in  evidence  that  Padmamala  was  addressed  as  Maha 
Devi,  that  she  wore  gold  jewels  on  h^r  legs,  that  she  performed  a  ceremony 
called  Bandapan  which  married  women  alone  ordinarily  perform,  and  that 
she  was  the  brother's  daughter  of  Nila  Patta  Maha  Devi,  the  senior  wife 
of  Padmanabha,  admittedly  a  lady  of  the  Kshatriya  caste.  But  these 
circumstances  are  not  in  themselves  conclusive  on  the  question  of  lawful 
marriage,  and  although  Padmamala  was  the  niece  of  the  senior  wife  and 
taken  by  Padmanabha  under  his  protection  on  her  recommendation,  yet  it  ite 
by  no  means  unlikely  that  her  status  was  not  higher  than  that  of  a  concubine 
if  she  was  only  an  illegimate  relation.  Exhibit  0  shows  that  in  June 
1833  Mr.  Ogilvie  stated  in  his  official  report  that  Krishna  Chandra 
Deo's  legitimacy  was  a  matter  of  doubt  though  he  referred  to  Padmanabha 
having  recognized  him  as  his  heir,  and  he  further  gave  what  was  then 
believed  to  be  a  correct  account  of  the  relation  between  Padmamala  and 
Padmanabha,  which  is  inconsistent  with  the  contention  that  there  was  a 
lawful  marriage  between  them.  Again,  Exhibit  III,  which  is  copy  of  a 
letter  addressed  by  Padmanabha's  senior  wife  to  the  Collector  in  1838,  is 
inconsistent  with  a  consciousness  in  the  family  that  there  was  a  lawful 
marriage  between  Padmamala  and  Padmanabha.  She  stated  in  Exhibit  C 
that  Gopinatha  was  the  son  of  a  maid  servant  by  Padmanabha,  and  that 
Krishna  Chandra  Deo  should  be  preferred  to  him,  but  sha  did  not  say 
that  he  was  her  husband's  Aurasa  or  legitimate  son,  or  that  he  was  a 
child  born  in  wedlock.  On  the  other  hand  she  rested  his  claim  on  his 
adoption  by  her  as  a  son  by  her  husband's  desire.  Again  [75]  in 
document  III  addressed  by  her  in  1838,  she  said  that  Padmamala 
was  of  the  same  caste  with  her  husband,  but  did  not  refer  to  a  lawful  mar- 
riage between  them.  Moreover,  the  form  of  Gandharva  marriage  such  as 
the  one  in  question  is  described  by  the  respondents'  ninth  witness  as  con- 
sisting in  an  exchange  of  garlands  of  flowers  between  the  bride  and  the 
bridegroom  without  a  nuptial  rite,  homam,  and  without  the  customary  token 
of  legal  marriage  called  Pustelu  being  tied  round  the  neck  of  the  bride. 
Sir  William  Macnaughten  also  says  :  "  The  Gandhharva  marriage  is  the 
only  one  of  the  eight  modes  for  the  legalizing  of  which  no  ceremonies  are 
necessary,  and  it  seems  that  mutual  cohabitation,  as  it  implies  what  the  law 
declares  to  be  alone  necessary,  namely,  a  reciprocal  amorous  agreement, 
would  be  sufficient  to  establish  such  a  marriage  if  corroborated  by  any  word 
or  deed  on  the  part  of  the  man."  (Macnaughten's  Principles  of  Hindu 
Law,  page  61).  But  according  to  Hindu  texts  the  religious  element 
appears  to  be  indispensable  to  a  valid  Gandharva  marriage.  Devala 
says :  "  The  nuptial  rites  are  ordained  in  the  marriages  styled  Gan- 
dharva and  the  rest,  and  to  the  contract  the  nuptial  fire  must  be  made 
witness."  There  is  a  passage  to  the  same  effect  in  Nirnaya  Sindhu, 
Chapter  III,  p.  37  (see  Shyamachurn's  Vyavastha  Chandrika,  Vol.  II, 
444).  Adverting  to  the  opinion  of  Sir  William  Macnaughten,  the  com- 
piler of  the  Vyavastha  Chandrika,  observes  :  "  It  is  to  be  remarked  in 
the  Gandbarva  form  of  marriage  the  only  ceremony  that  may  not  be  re- 
quired to  be  performed  is  that  of  the  gift,  the  exchange  of  garlands  of 
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12  M.  72  the  three  classes."  Sir  Thomas  Strange  refers  to  Gandharva  marriage  as 
a  form  permitted  to  the  Kshatriya  or  military  class,  but  adds  that  nuptial 
rites  accompanying  them  all  have  the  effect  of  distinguishing  even  the  less 
approved  ones  from  commerce  purely  illicit  to  which  otherwise  Gand- 
harva and  Eakshasa  marriages  might  be  assimilated,  the  former 
importing  an  amorous  connexion  founded  on  reciprocal  desire.  I.  Stran- 
ge's  Hindu  Law,  44.  Further,  in  the  Madras  Edition  of  Colebrooke's 
translation  of  Jaganatha's  Digest,  Yajnyavalkya  is  cited  in  page  [76] 
613  as  saying  that  Gandharva  marriage  is  permitted  to  the  military 
class  and  consists  in  reciprocal  amorous  agreement,  but  the  compiler 
of  the  Digest,  Jaganatha,  adds,  "Nuptial  rites  are  necessary  even  in 
the  marriage  named  Gandharva  and  the  rest."  Though  as  defined  by 
Manu  and  Yajnyavalkya,  Manu,  Chapter  III,  Sloka  32.  Gandharva 
marriage  originally  consisted  in  a  sexual  union  founded  on  a  reciprocal 
agreement  made  for  sensual  gratification,  yet  later  texts,  such  as  the 
Smiriti  of  Devala,  appear  to  have  prescribed  homam  as  an  essential  in 
order  to  constitute  it  into  a  union  in  wedlock,  and  thereby  distinguish  it 
from  an  illicit  commerce,  permanent  and  exclusive.  Even  assuming  then 
that,  as  suggested  by  the  respondent's  pleader,  the  circumstances  already 
mentioned  in  regard  to  the  mode  in  which  Padmamala  was  treated  consti- 
tute indirect  evidence  of  a  Gandharva  marriage,  we  must  hold,  with  refer- 
ence to  the  evidence  of  the  ninth  witness  and  the  text  of  Devala,  that  the 
marriage,  if  any,  was  not  contracted  in  the  prescribed  form,  and  that  the 
intention  to  constitute  the  relation  of  husband  and  wife,  which  the  obser- 
vance of  that  form  is  designed  to  indicate,  was  wanting.  This  is  the  most 
favourable  view  which  it  is  possible  to  take  upon  the  evidence  of  the  relation 
between  Padmamala  and  Padmanabha  with  reference  to  the  consciousness 
in  the  family,  for  Nila  Patta  Maha  Devi  spoke  of  Krishna  Chandra  as 
adopted  by  her  husband's  desire,  an  adoption  for  which  there  was  no 
legal  necessity  if  he  was  already  born  to  her  husband  in  lawful  wedlock. 
The  conclusion  to  which  we  then  come  is  that  it  is  not  shown  that 
Padmamala  was  the  married  wife  of  Padmanabha,  or  that  Krishna 
Chandra  was  born  to  him  in  wedlock,  and  that  he  must  be  taken  to  have 
been  illegitimate. 

Another  fact  in  contest  is  whether  Padmamala's  paternal  and  mater- 
nal grandmothers  were  of  the  Sudra  caste,  and  the  appellant's  pleader 
relies  on  the  evidence  of  his  first  witness  Kamalalochana  Eayi  Santo, 
brother  of  Padmamala.  On  this  point  the  evidence  is  conflicting,  and 
the  District  Judge  observes  that  nothing  is  known  of  the  caste  of  the 
ladies  mentioned  above,  and  that  they  were  the  illegitimate  relations  of 
Nila  Patta  Maha  Devi,  the  senior  wife  of  Padmanabha.  The  only  witness 
who  deposed  to  the  caste  of  one  of  them  is  the  first  witness  for  the  appel- 
lant, and  his  evidence  is  that  his  paternal  grandmother,  Chompa,  was  a 
woman  of  the  Vodra  or  Sudra  caste,  and  ^hat  he  derived  his  information 
from  his  parents.  But  his  evidence  is  noh  otherwise  [77]  corroborated, 
and  though  he  is  Padmamala's  brother,  his  sympathy  is  with  the  appellant 
as  the  person  in  whom  Nila  Patta  Maha  Devi  and  Krishna  Chandra  Deo 
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took  considerable  interest.  The  evidence  is  also  open  to  the  remark  that, 
though  the  witness  calls  himself  a  Sudra,  yet  he  has  a  gotra,  he  has  been 
invested  with  the  sacrificial  thread,  and  he  performs  all  the  purificatory 
and  other  ceremonies  prescribed  for  Kshatriyas.  On  the  other  hand,  the 
respondents'  witnesses  say  that  Krishna  Chandra  Deo  and  Padmamala, 
her  father,  were  all  Kshatriyas,  and  they  say  so  because  their  fathers  were 
Kshatriyas.  We  see  no  reason  to  doubt  that  the  Judge  has  come  to  a 
correct  conclusion. 

Another  fact  in  dispute  is  whether  the  appellant's  mother  practised 
the  profession  of  a  dancing  girl  before  she  was  kept  by  Krishna  Chandra 
Deo.  On  this  point  again  there  is  a  conflict  of  oral  testimony,  but  the 
probability  is  in  favour  of  the  appellant,  regard  being  had  to  the  mode 
in  which  Nila  Patta  Maha  Davi,  Krishna  Chandra  Deo,  and  his  widows 
treated  him.  We  cannot  say  that  the  Judge  is  in  error  in  holding 
that  Priyavati  was  a  virgin  when  she  began  to  live  with  Krishna 
Chandra  Dao.  We  take  it  then  that  Padmamala  was  not  a  married  wife 
•of  Padmanabha,  that  Krishna  Chandra  was  not  born  to  him  in  wedlock, 
that  Padmamala's  paternal  and  maternal  grandfathers  were  pure  Ksha- 
triyas, that  Padmanabha  was  a  Kshatriya,  that  Padmanabha's  mother, 
Chandramani,  was  the  wife  of  Ramakrishna  Rao,  that  Ramakrisha  Rao 
was  the  son  of  Narabari  Rao,  a  Kshatriya  by  his  concubine,  Chompa, 
and  that  Chandramani  was  the  daughter  of  a  Kshatriya  by  his  concubine 
Tulasi,  that  there  is  no  satisfactory  evidence  as  to  the  caste  of  Chompa 
and  Tulasi,  and  that  the  appellant's  mother  was  a  virgin  when  she  com- 
menced to  live  with  Padmanabha  as  his  concubine.  Upon  these  facts 
two  questions  of  law  arise  in  the  main  for  decision,  viz.,  whether  Krishna 
Chandra  was  a  Sudra  by  caste,  and  whether  the  appellant  was  his  illegiti- 
mate son  within  the  meaning  of  Chapter  1,  Section  12,  of  the  Mitakshara. 
According  to  the  District  Judge,  Krishna  Chandra  was  an  Ugra  and  not  a 
Sudra,  and  the  same  opinion  was  expressed  by  this  Court  in  regard  to 
another  illegitimate  member  of  this  family  S.  G.  H.  Krishna  Devi  Garuv. 
S.  G.  R.  P.  Maha  Devi  Garu  (1).  In  Chuoturya  Bun  Murdan  Syn  v. 
Sahub  Purhulad  Syn  (2),  [78]  the  Privy  Council  observed  as  follows 
with  reference  to  the  status  of  the  son  begotten  by  a  Rajaput  on 
a  Sudra  concubine  :  "  Whatever  weight  might  be  due  to  the  authorities 
cited  in  support  of  a  speculative  opinion  entertained  perhaps  by  learned 
Brahmins  and  others,  their  Lordships  have  nevertheless  no  doubt  that 
the  existence  of  a  Kshatriya  class  as  one  of  the  regenerate  tribes  is  fully 
recognized  throughout  India,  and  also  that  Rajaputs  in  Central  India  and 
in  this  district  are  considered  to  be  of  that  class:"  Whilst  stating  that 
the  question  which  had  then  to  be  decided  was.  not  whether  the  illegiti- 
mate son  of  a  Sudra  man  by  a  Sudra  woman  can  inherit,  but  whether  the 
illegitimate  son  of  a  Kshatriya  can  in  any  event  inherit  whether  his 
mother  be  a  Sudra  or  of  any  other  caste,  the  Judicial  Committee  observed  : 
"  Although  their  (Rajaputs')  intercourse  with  females  of  a  lower  tribe 
may  have  in  some  instances  produced  a  mixed  race,  yet  even  in  this 
class,  which  Sir  John  Malcolm  termed  '  the  Bastard  Rajaput  tribes,'  the 
lowest  of  them  who  aspire  to  Rajaput  descent  consider  themselves 
far  above  Sudras."  That  this  is  also  the  case  in  the  Kshatriya  family 
before  us,  there  is  no  reason  to  doubt.  According  to  the  evidence,  the 
illegitimate  relations  are  called  in  common  parlance  Kshatriyas,  they  have 
gotras,  they  are  invested  with  the  sacred  thread,  and  they  perform  the 
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purificatory  ceremonies  and  the  obsequies  and  the  dharma  prescribed  for 
Kshatriyas.  It  is  also  noteworthy  that  Kshatriya  women  by  birth 
marry  them  at  times,  as  the  widows  of  Krishna  Chandra  and  Gopinatha 
did  in  the  case  before  us,  and  that  they  recognize  and  treat  them  as  their 
own  sons  in  the  absence  of  legitimate  sons,  as  was  done  by  Nila  Patta 
Maha  Devi  in  this  case.  We  entertain,  therefore,  no  doubt  that,  accord- 
ing to  the  belief  of  the  class,  illegitimate  descent  does  not  operate  to 
degrade  the  offspring  to  the  position  of  Sudra,  or  deprive  them  of  the 
social  position  of  Kshatriyas,  though  it  is  in  evidence,  and  very  probably 
the  case,  that  pure  Kshatriyas  do  not  eat  with  them  and  regard  them  as 
an  inferior  class  on  account  of  their  illegitimate  descent. 

But  to  return  to  their  legal  status  :  when  intermarriages  were  per- 
mitted by  ancient  Hindu  law,  children  born  of  mixed  marriages  were 
termed  Anulomajas,  and  their  caste  was  neither  that  of  their  father  nor 
that  of  their  mother.  They  belonged  to  an  intermediate  caste  higher 
than  that  of  their  mother  and  lower  than  that  of  their  father,  and  the 
caste  assigned  to  the  son  begotten  by  a  Kshatriya  on  a  Sudra  wife  was 
called  that  of  Ugra. 

[79]  So  Yajnyavalkya  says  :  "The  son  begotten  by  a  Brahmana 
upon  his  Kshatriya  wife  is  a  Murdhavasikta,  one  upon  a  Vaisya  wife  is 
an  Ambashta,  one  upon*  a  Sudra  is  Nishada  or  Parasava.  The  sons  born 
by  Vaisya  and  Sudra  wives  to  a  Kshatriya  are  called  respectively  Mahishya 
and  Ugra.  The  son  born  of  a  Vaisya  by  a  Sudra  wife  is  a  Karana."  This 
rule  refers  to  married  sons  begotten  by  what  was  called  Anuloma  marriage, 
or  on  wives  whose  caste  was  inferior  to  that  of  their  husbands.  It  must 
be  remembered  that  this  classification  had  reference  to  the  notion  that 
there  was  a  rise  in  caste  by  the  fifth  or  seventh  birth.  Thus  Vijnanesvara 
says,  "  that  a  Brahmin  begets  upon  a  Sudra  a  Nishada ;  she  (the 
Nishadi)  marrying  a  Brahmin  produces  a  girl,  who  again  marries  a 
Brahmin ;  in  this  manner  the  marriage  of  the  sixth  daughter  with  a 
Brahmin  produces  a  Brahmin.  Again,  a  Brahmin  produces  upon  a  Vaisya 
an  Ambashta,  who  marrying  a  Brahmin  bears  a  daughter,  and  these 
connections  going  on  for  five  generations  produce  a  Brahmin."  The 
notion  underlying  the  theory  is  that  the  seed  has  a  superior  efficacy  and 
renders  the  field,  though  inferior  as  pure  as  itself  when  the  latter  is  in 
union  with  the  former  for  five  or  seven  generations.  It  is  also  said 
by  some  commentators  that  in  the  Anulomajas  there  is  a  germ  of 
Dvijaship,  which  if  the  Anuloma  union  is  repeated  for  five  or  seven  gene- 
rations is  perfected  into  maturity  and  becomes  equal  to  that  of  their  father. 
(Mandalik's  Yajnavalkya,  page  173.)  The  same  classification  is  referred 
to  and  recognized  by  the  authors  of  the  Mitakshara  and  of  the  Madhaviya 
in  the  Acharakanda,  of  which  passages  relating  to  the  question  before 
us  we  were  referred  to  during  the  argument.  Translations  of  those 
passages,  admitted  on  both  sides  to  be  correct,  are  appended  to  this  judgment 
for  reference.  The  opinion  of  the  Judge  that  Krishna  Chandra  was  an 
Ugra  on  the  assumption  that  his  mother  was  a  Sudra  is  therefore  in 
accordance  with  the  texts  on  Hindu  law  in  regard  to  the  caste  of  Anulo- 
majas. 

To  this  view  several  objections  were  taken  at  the  hearing  by  the 
appellant's  pleader. 

The  first  objection  has  reference  to  the  Dharma  or  duty  prescribed 
for  the  Anulomajas,  but  it  is  anticipated  and  answered  by  the  author  of 
the  Madhaviya.  The  objection  referred  to  by  him  is  that  the  Anuloma 
offspring  are  of  the  caste  of  their  mothers  implying  thereby  that  if 

404 


1Y.] 


BRINDAVANA  V.  RADHAMANI 


12  Mad.  81 


the  mother  is  a  Sudra,  the  offspring  [80]  would  be  a  Sudra  likewise. 
The  Smrities  of  Vishnu  and  Sankha  are  also  mentioned  as  at  first  sight 
supporting  the  objection.  Vishnu  said,  "  Children  born  of  parents  of 
•equal  caste  are  of  like  caste.  As  for  the  Anuloma  offspring,  they  are 
of  their  mother's  caste."  Sankna  said,  "One begotten  on  a  Kshatriya 
female  by  a  Brahmin  can  be  a  Kshatriya  only,  one  begotten  on  a  Vaisya 
by  a  Kshatriya  is  a  Vaisya  alone,  one  begotten  by  a  Vaisya  on  a  Sudra 
woman  is  a  Sudra  alone."  The  commentators  reply  to  the  objection  thus  : 
"  The  objection  is  of  no  avail,  as  these  verses  only  secure  or  indicate  to  the 
offspring  the  Dharma  (religious  rites)  appertaining  to  the  mother's  caste. 
Otherwise,  the  superior  efficacy  of  the  seed  will  become  nugatory.  Just 
as  the  defect  of  the  field  (mother)  debars  entrance  into  a  superior  caste, 
why  should  not  the  superiority  of  the  seed  debar  a  lapse  into  a  lower 
caste  ?"  It  follows  that  Murdhavasiktas  and  others  unquestionably 
denote  distinct  castes.  Again,  the  Mitakshara  reconciles  the  apparently 
conflicting  Smrities  in  the  same  way.  There  is  further  a  passage  to 
the  same  effect  in  Vaiyadynatha  Dikshitiyam,  a  modern  commentary 
of  authority  in  the  southern  district.  It  follows  then  that  there  were 
originally  four  castes,  Brahmins,  Kshatriyas,  Vaisyas  and  Sudras,  that 
Karma  and  Dharma  (religious  rites  and  duties)  were  prescribed  for  each 
of  the  four  only,  and  that  when  mixed  marriages  came  to  prevail,  inter- 
mediate castes  were  recognized  in  the  case  of  Anuloma  offspring  in  order 
that  they  might  eventually  rise  to  the  superior  caste  of  their  fathers  on 
account  of  the  germ  of  Dvijaship  in  them,  but  that  the  Karma  and  Dharma 
prescribed  for  them  until  the  Dvijaship  was  perfected  were  those  which 
appertained  to  their  mother's  caste.  Thus,  according  to  two  commenta- 
tors of  paramount  authority  in  this  part  of  India,  the  Anulomajas  had  an 
intermediate  caste  superior  to  that  of  their  mothers  on  account  of  the 
superior  caste  of  their  fathers,  though  the  Dharma  prescribed  for  their 
guidance  whilst  their  Dvijaship  was  in  the  course  of  gradual  development 
was  that  which  appertained  to  the  caste  of  their  mothers.  We  must, 
therefore,  overrule  the  first  objection. 

The  next  objection  taken  in  appeal  in  view  to  deny  an  intermediate 
-caste  to  Anulomas  superior  to  that  of  their  mothers  is  that  those  only  have 
intermediate  castes  who  are  begotten  by  twice  born  men  on  women  of  the 
class  next  immediately  below  them.  It  was  urged  that  a  child  begotten  by 
a  Kshatriya  on  a  Sudra  woman  was  not  begotten  by  a  twice-born  man  on  a 
woman  of  the  [81]  class  immediately  balow  him.  In  support  of  this  con- 
tention our  attention  was  drawn  to  Manu,*  Gh.  X,  sloka  14,  and  to  several 

*  MANU. 

Commentaries  on  Sloka  14,  Chapter  X,  Manu,  vide  pp.  1287,  Vol.  II,  Maoava 
Dharma  Sastra  by  V-  N-  Mandlik. 

Medhatithi. — The  sons  that  are  begotten  by  a  Brahmin  on  a  Kshatriya  woman  and 
on  a  Vaisya  woman,  and  in  the  same  way  (the  sons)  by  a  Kshatriya  on  the  two,  are 
said  to  have  Anantara  names.  Anantira  means  the  Anuloma  caste  equal  to  that  of 
their  mothers.  The  mention  of  the  word  Anantara  is  unnecessary.  Therefore  he  says 
"  by  the  lowness  of  their  mothers.  "  They  cannot  be  blamed  by  reason  of  the  superior 
caste  of  their  father*.  Though  they  are  thu*  of  Sankeerna  Jati  (mixed  class)  they  are 
considered  by  this  Vachanam  (text)  to  have  Matri  Jati  (mother-caste).  It  amounts 
to  saying  that  Samskaras  must  be  performed  to  them  Therefore  even  without  the 
help  of  this  Vachnnam  they  have  the  said  Kshatriya  Simskzras  As  they  are  like 
Asvatara  (donkey  or  mule)  of  a  class  intermediate,  there  will  be  no  harm  even  if  Matri 
Jati  (mother-caste)  be  state  J  by  this  Va.cb.anam. 

Sarvajna  Narayana  — They  say  that  the  sons  born  of  women  of  the  Anantara. 
•classes  as  of  Kshatriya  woman  by  a  Mrahmin,  of  a  Vaisya  woman  by  a  Kshatriya,  and 
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[82]  commentaries  on  that  passage.  In  Sir  William  Jones'  Translation  of 
Manu,  the  sloka  is  rendered  as  follows  :  "  Those  sons  of  the  [83]  twice 

of  a  Sundra  woman  by  a  Vaisya,  have  the  Anantara  names  (that  is)  the  names  of  Kshat- 
riyn,  &c.,  on  account  of  the  lowness  of  their  mothers-  The  meaning  is  that  they  have 
the  general  Dharmas  belonging  to  their  mother-castes  as  tbey  bave  for  mothers  (women) 
of)  Kshatriyas  and  other  (classes).  By  that  statement  tbat  they  have  Anantata  names 
only  their  names  are  indicated  and  not  their  castes. 

Kulluka.-  As  the  reason  given  is  lowness  of  the  mother  (the  word)  Anantara 
should  include  the  classes  with  one  interval  and  with  two  intervals  just  like  the  one 
next  below.  The  sons  aforesaid  begotten  of  woman  of  the  class  next  below  and  of  the 
classes  with  one  and  two  intervals  by  the  twice-born  in  the  order  of  descent  are  said  to 
belong  to  the  caste  of  their  mothers  owing  to  the  blemish  of  the  mother  who  is  of  a 
lower  caste.  Though  (tbey)  are  Sankeerna  Jati  distinct  from  that  of  mother  or  father, 
giving  them  the  caste  of  their  mother  was  for  the  purpose  of  receiving  the  Samskaras 
and  the  Dharmas  pertaining  to  the  caste  of  the  mothers. 

Nandana.-- He  states  another  view  by  the  verse  "  Putrayenantarastreejah," 
"  Anantara  Namnah"  means  "  Anantara  Varna  Namnah"  which  means  having  the 
name  of  the  caste  next  below,  i.e.,  in  the  order  having  the  name  (or  caste)  of  a 
Kshatriya,  Vaisya,  Sudra,  i  e.,  the  meaning  is  ''  being  of  the  caste  of  the  mother." 

Govindaraja. — {!)  The  Vachanam  (statement)  that  the  sons  mentioned  in  order 
begotten  by  the  twice-born  classes  on  women  of  classes  with  no  interval,  one  interval 
and  with  two,  are  called  by  the  names  of  their  mother-castes  as  they  bave  low  mothers 
(that  Vachanam)  is  (made)  in  order  that  the  Dliarmas  of  these  (sons)  belonging  to 
castes  different  from  those  of  their  fathers  and  mothers  may  be  (the  same  as)  the 
Santskaras  and  other  Dharmas  belonging  to  their  mother-castes.  By  the  phrase 
(matridoshat)  viz.,  by  the  lowness  of  their  mothers  the  word  Anantara  mentioned  is 
for  mentioning  (also)  that  with  one  interval. 

Manu,  Chap  X,  Sloka  41,  page  1301,  of  Mr.  V-N.  Mandlik's  Edition. 

KulluJca. — Those  (sons)  that  are  born  of  equal  castes  of  the  twice-born  and  thus  in 
the  direct  order,  those  begotten  by  a  Brahmin  on  a  Kshatriya  and  a  Vaisya  woman, 
and  that  by  a  Kshatriya  on  a  Vaisya  woman,  those  six  sons  have  the  Dharmas  of  the 
twice- born  classes  and  are  fit  for  having  Upanayana  performed.  Some  one  [82]  may 
mistake  that  what  has  been  said  in  the  verse  "  Tavanantara  jastviti  "  is  for  mentioning 
their  caste  \Jati)  only,  and  not  for  mentioning  their  Samskaras.  Therefore  this  Vacha- 
nam is  for  (their  receiving)  the  Samskaras  of  the  twice-born  classes.  The  others  that 
are  the  pratilomas  though  they  are  born  of  the  twice-born  classes  have  (only)  the 
Dharmas  of  of  Sudrar,.  These  are  Sudras,  &c.,  for  them  there  is  no  Upanayanam. 

Medhatithi. — "Those  born  of  own  caste,"  i.e.,  those  born  to  men  of  the  three  castes 
on  women  of  equal  caste,  have  the  Dharmas  of  the  twice-born.  This  simply  lays  down 
again  what  has  already  been  established.  Those  born  of  Anantaras  are  Anulomas. 
They  are  begotten  by  a  Brahmin  on  a  Kshatriya  or  a  Vaisya  woman  and  by  a  Kshatriya- 
on  a  Vaipya  woman.  It  means  that  even  they,  having  Dvija  Dharmas,  are  fit  for 
Upanayana.  Having  Upanayana  performed,  they  receive  all  Dvija  Dharmas.  (Here 
an  objection  is  raised).  By  stating  that  they  bave  Anantara  names,  it  is  the  caste  (jati) 
of  their  mothers,  that  is  said  of  them.  Hence  follows  their  capacity  for  those  Dharmas 
equal  to  their  mother's  caste  (jati).  True.  In  stating  annntaranamnah  as  name  is 
mentioned  it  is  only  a  name  to  them  and  not  mention  of  caste.  Thus  a  doubt  may  arise 
in  some.  To  clear  it,  therefore,  is  another  vachanam,  viz.,  six  sons  have  Dvija  Dharmas 
(Shat  Sutah  Dvija  Dharminah).  By  the  word  Dharminah,  Dharma  is  to  be  understood. 
As  for  those  born  of  Apadhvamsa  they  are  born  in  Sankara.  They  have  the  Dharmas 
of  Sudras.  They  have  equal  Acharas.  The  meaning  is  they  have  those  Dharmas. 
Pratilomas  will  be  treated  later  on.  Saying  "Anantara"  is  only  for  indicating  Anuloma. 
Therefore,  though  there  is  an  interval,  the  son  begotten  by  a  Brahmin  on  a  Vaisya 
woman  is  taken  up.  Parasava,  the  son  born  of  a  Sudra  woman  is  not  (taken)  as  he  is 
outside  the  six. 

Sarvajna  Narayana. — He  gives  this  (sloka)  "  Sajati  Iti"  to  state  something 
specially  with  regard  to  those  born  of  Anulomas.  The  sons  begotten  by  a  Brahmin  on 
a  Brahmin  (woman)  and  also  on  a  Kshatriya  and  a  Vaisya  (woman)  who  are  Anantara, 
three  in  number,  the  sons  begotten  by  a  Kshatriya  on  a  Kshatriya  and  a  Vaisya 
(woman),  two  in  number,  the  son  begotten  by  a  Vaisya  on  a  Vaisya  woman,  one,  thus 
these  six  sons  of  the  twice-born  class  have  the  Dharmas  of  the  twice-born.  These  are 
similar  to  the  castes  of  their  fathers.  Here  by  saying  that  they  are  said  to  be  Sajati 
(own  caste)  they  are  qualified  for  Upanayana,  &c.,  along  with  their  distinct  occupations*' 

(1)  Vol.  III.  p.  136. 
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As  for  the  rest  born  of  Apadhvamsa  (they*  are  born  of  Sankara  (mixed).  They  have 
Dharmas  equal  to  Sudras-  They  are  not  fit  for  such  kind  of  Samskaras. 

Nandana. — He  says  by  thealoka  "Svajatijanantarajah"  how  we  may  know  those  of 
Sankirna  (mixed)  jatis  (castes)  and  who  have  Sudra  Dharmas.  Brahmins,  Kshatriyas, 
Vaipyas  and  Sudras  are  those  born  of  Sajati  (own  class).  Anantaraja  (means)  those 
that  are  born  of  Anantaras  Apadhvamsajas  means  Pratiloma  classes. 

Raghavananda. — Here  just  like  Brahmins  and  others,  so  (also)  for  the  three  ending 
with  karana  he  (author)  prescribes  "  Asaucham  "  (impurity  at  birth  and  death)  and 
Upanayam.  &a.  (Dvijavat)  like  to  the  twice-born  :  and  he  prescribes  "  Asaucham  " 
&c.,  of  Sudras  for  the  six  sons,  viz.  Ayogava,  Kshatri,  Chandala,  Magadha,  Vaideha, 
and  Suta  "  Sajalija  Iti."  By  "  Apadhvamsaia "  are  mentioned  Ayogava  and  the 
rest. 


Mahabharata  Anusasana  Parva,  Chapter  48,  Slcka  7. 

Three  of  Kshatriya  connection  his  self  is  born  of  two.  From  the  third  persons  of 
inferior  Varna  (caste)  Sudras  (called)  Ugras  :  this  is  the  Srariti. 

[83]  SECTION  ABOUT  DISTINCTION  OF  CASTES  (1). 

Having  explained  "  sons  born  in  the  castes,"  the  author  explains  Aniilomas  in 
verse  90.  A  son  begotten  by  a  Brahmin  on  a  Kshatriya  wife  ia  called  Murdhavasikta. 
Begotten  on  a  Vaisya  wife  he  is  called  Ambashta.  Begotten  on  a  Sudra  wife  he  is  called 
Nishada.  There  is  a  pratiloma  caste  named  Nishada  who  live  by  fishing.  To  disting- 
uish this  Nishada  trom  that  caste,  the  alternative  name  of  Parasava  is  mentioned.  The 
words  "  by  a  Brahmin  "  should  be  understood  all  along.  As  for  Sankha's  text,  viz,, 
''  that  he  who  is  begotten  by  a  Brahmin  on  a  Kshatriya  female  becomes  only  a  Kshat- 
riya, that  one  begotten  by  Kshatriya  on  a  Vaisya  female  becomes  only  Vaisya  and  that 
one  begotten  by  Vaisya  on  a  Sudta  female  is  a  Sudra,"  it  is  for  securing  the  Dharma  of 
Kshatriya,  &c.,  but  not  to  negative  their  being  of  Murdhavasikta,  castes  &c.,  nor  to  secure 
(the  status  of)  Kshatriya  and  other  castes.  Therefore  Murdhavasikta,  &c.,  are  entitled 
to  Upanayana  with  the  same  Danda  and  Ajaina  and  to  behave,  speak  and  eat  as  they 
please  prior  to  Upanayana,  as  Kshatriyas,  &c. 

Now  as  to  verse  91.  By  a  Kshatriya  on  a  Vaisya  wife  and  a  Sudra  wife  are  born 
sons  called  Mahishya  and  Ugra,  respectively.  By  a  Vaisya  on  a  Sudra  wife  is  begotten 
a  son  called  a  Karana.  "  This  "  the  giving  of  the  names  Savarana  Murdhavasikta,  &c., 
should  be  understood  to  be  applicable  to  women  who  have  been  married  (  i.e.,  to  wives). 
It  should  be  known  that  these  are  the  six  Anuloma  sons  styled,  Murdhavasikta,  Amba- 
bashta,  Nishada,  Mahishya,  Ugra,  and  Karana.\ 

Now  as  to  verse  92.  The  author  speaks  of  Pratiloma  children.  Sons  begotten  on 
a  Brahmin  female  by  a  Kshatriya,  a  Vaisya  and  a  Sudra  are  respectively  designated 
Suta  Vaidehaka  and  Chandala.  Among  these  a  Chandala  is  excluded  from  all  Dhar- 
mas or  rites. 

Now  as  to  verse  93.  Further  ;  a  Kshatriya  female  begets  by  a  Vaisya  a  son  named 
Magadha.  She  begets  by  a  Sudra  a  Kshatri.  A  Vaisya  female  begets  by  a  Sudra  a  son 
named  Apogova.  These,  namely,  Suta  Vaidehaka,  Chandala,  Magadha,  Kshatri,  and 
Apogova  are  the  six  pratilomajas,  as  to  their  duties  see  Usanas  and  Manu. 

Now  as  to  verse  94.  The  author  here  explains  the  mixed  castes  springing  from 
further  intermixtures.  The  son  born  of  Mahishya  (who  springs  from  a  union  of  a 
Kshatriya  with  a  Vaisya  female)  on  a  Karani  (who  springs  from  the  union  of  a  Vaisya 
with  a  Sudra  female)  is  said  to  belong  to  the  caste,  name — Rathakara.  He  is  entitled  to 
Upanayana  and  all  other  rites  agreeably  to  texts  ;  for  SANKHA  says — such  as  are  born 
of  (children)  born  to  Kshatriya  and  Vaisya  on  women  of  the  caste  next  below  their 
[father's]  are  Rathakaras.  They  are  entitled  to  sacrifice  and  offer  gifts  and  Upanayana 
Samskara  and  they  should  learn  about  horses,  building  chariots,  and  architecture  as 
their  profession.  Those  that  fall  by  Anuloma  connection  under  the  classes  of  Mur- 
dhavasikta, Mahishya,  &c.,  begotten  by  a  Brahmin  and  Kshatriya  are  entitled  to 
Upanayana,  &c.  The  reason  is  that  those  two  have  Dvijaship  in  them.  As  for  the 
names  they  should  be  known  from  other  Smrities.  The  mention  of  them  here  is  merely 
indicative,  the  reason  being  that  they  cannot  be  enumerated  as  they  are  countless. 
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distinct  name  from  the  lower  degree  of  their  mother."  Stress  is  laid  on  the 
opinions  of  several  commentators/"  and  it  is  argued  that  there  are  only  six 
sons  fit  for  the  Dharma  of  the  twice  born,  sons  begotten  by  a  Brahmin  on 
a  Brahmin  woman  and  on  women  of  the  next  two  castes,  making  three 
in  all,  by  a  Kshatriya  on  Kshatriya  and  Vaisya  women  making  two, 
and  by  a  Vaisya  on  a  Vaisya  woman  and  that  sons  by  Sudra  wives  are 
excluded.  But  it  does  not  follow  that  the  son  begotten  on  Sudra 
woman  in  the  Anuloma  form  has  not  a  higher  [85]  caste  on,  account  of 
the  superior  efficiency  of  the  seed  as  explained  by  Madhava  although,  for 
the  purposes  of  Dharma,  his  caste  may  be  that  of  his  mother.  The  notion 
of  caste  rested  on  the  presence  of  some  Dvijaship  or  of  the  twice  born  in 

Exposition  of  the  Anuloma  and  Partiloma  Castes  (I). 

Yajnavalkya.— Children  of  like  caste  are  begotten  by  men  of  a  caste,  on  women  of 
equal  caste.  By  means  of  marriages  which  are  blameless  sons  continue  the  line. 

Explanation. — Children  of  like  caste  those  whose  mother  and  father  are  of  equal 
caste. 

[84]  Even  MANU  says  :  Chap  X,  verse  5. 

Ex/jlanation.—  Children  born  of  a  Brahmin  couple  become  Brahmins  by  caste. 

Similar  is  the  rule  for  Kshatriya  and  others  (castes). 

DEVALA  also  says  : — One  begotten  on  a  Brahmin  female  by  a  Brahmin  male  be- 
comes a  Brahmin  when  subjected  to  Samskara  (i.e.,  purificatory  ceremonies)  ;  same 
should  be  known  to  be  the  case  among  Kshatriyas,  Vaisyas,  and  Sudras  when  men  of  a 
caste  beget  children  on  women  of  like  caste. 

MANU  speaks  of  Anuloma  progeny  in  different  (unlike)  cases  as  follows  : — 

(Chap.  X,  verse  6), 

Explanation. — One  begotten  by  a  Brahmin  on  his  wedded  Kshatriya  wife  is  similar 
to  a  Brahmin— not  same.  Reason  is  the  inferiority  of  the  mother  to  a  Brahmin  be- 
cause of  his  relation  to  his  mother  whose  caste  is  lower  than  a  Brahmin.  Such  is  the 
case  even  in  the  other  castes. 

Such  children  born  in  the  Anuloma  (direct)  order  fall  under  six  castes  styled 
Murdhavasikta,  &c. 

NARADA  says : — Kshatriyas  beget  on  Vaisya  and  Sudra  women  sons  called 
Mahishya  and  Ugra  according  to  Smriti . 

"  A  Vaisya  begets  on  a  Sudra  woman  a  son  called  Karana.  This  holds  good  if 
the  couple  were  wedded  to  each  other." 

Among  these,  three  are  begotten  by  a  Brahmin,  two  are  begotten  by  a  Kshatriya 
and  one  by  a  Vaisya. 

This  is  explained  by  MANU. 
(Chap,  X,  verse  10). 

Objection. 

Murdhavasiktas  and  others  do  not  denote  distinct  castes  as  Anuloma  offspring  fall 
under  the  caste  of  their  mothers. 

VISHNU  says  so,— 

Children  born  of  parents  of  equal  caste  are  of  like  caste.  As  for  Anuloma  offspring, 
they  are  of  their  mother's  caste.  As  for  Pratiloma  offspring  they  are  despised  by  Aryas 
(worthy  men). 

Also  Sankha.  One  begotten  on  a  Khastriya  female  by  a  Brahmin  can  be  a 
Kshatriya  alone.  One  begotten  on  a  Vaisya  by  Kshatriya  is  a  Vaisya  alone.  One 
begotten  by  a  Vaisya  on  a  Sadra  woman  is  a  Sudra  alone. 

Reply. 

The  objection  is  of  no  avail,  as  these  verses  only  secure  or  indicate  (to  the  offspring) 
the  Dharmas  (religious  rites)  appertaining  to  mother's  caste.  Ocherwise  the  superior 
efficacy  of  the  seed  will  become  nugatory.  Just  as  the  fault  of  the  field  (mother)  debars 
entranca  into  a  superior  caste,  why  should  not  the  superiority  of  the  seed  debar  a  lapse 
into  a  lower  caste. 

It  thus  follows  that  Murdhavasiktas  and  others  unquestionably  denote  distinct 
castes. 


Medhatithi,  S«vajna  Narayana,  Kulluk*,  Nandana,  and  Govindaraja, 
(1)  Madhaviyam. 
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the  son  on  account  of  the  superior  efficacy  of  the  seed,  whilst  the  concep- 
tion of  the  Dharma  appropriate  to  him,  when  the  Dvijaship  was  imper- 
fect and  required  repetition  of  the  Anuloma  union  for  certain  number  of 
genarations  to  ripen  into  that  of  the  father  or,  in  other  words,  when  it  was 
in  a  stafe  of  transition  rested  on  the  caste  to  which  his  mother  belonged. 
The  fallacy  in  the  contention  of  the  appellant's  pleader  consists  in  ignoring 
the  distinction,  between  the  two  conceptions  and  assuming  that  the  Dharma 
and  the  caste  went  together  under  the  ancient  law  applicable  to  Anuioma- 
jas. 

The  third  objection  on  which  the  appellant's  pleader  relies  when  bis 
attention  i-  calle  i  to  the  finding  that  nothing  was  known  of  the  caste  of 
Padmarnala's  pa'ernal  and  maternal  grandmothers  is  that  the  doctrine 
applied  to  Anulomis  who  were  born  in  wedlock  should  not  be  extended  to 
children  born  of  illicit  intercourse. 

In  versw  92,  the  author  of  the  Mitakshara  speaks  of  Pratilomajas  who 
are  the  offspring  of  irregular  union  the  inverse  order  and  mentions  their 
several  caste<, adding  than  a  child  begotten  on  Brahmim  woman  by  a  Sudra 
is  aione  a  Chnndala.  and  as  such  excluded  from  all  Dharmas  and  rites. 
With  reference  to  the  other  Pratilomajas,  he  refers  to  the  tf-xts  of 
Usanas  and  Manu  in  regard  to  their  duties.  But  it  is  not  necessary  to 
dwell  further  on  this  branch  of  the  ancient  Hindu  law,  for  Krishna 
Chandra  was  ex  hypothesi  tho  son  of  a  Kshatriya  by  a  woman  of  inferior 
•caste,  and  there  is  no  analogy  between  his  status  and  that  of  Pratilomajas. 
Though  the  illegitimate  children  of  members  of  the  regenerate  classes  are 
excised  from  inheritance  by  the  author  of  the  Mitakshara,  they  are 
substantially  recognized  by  him  as  members  of  their  father's  families  for 
purposes  of  maintenance,  and  the  absence  of  legal  marriage  is,  in  our 
judgment,  no  bar  to  the  determination  of  their  caste  with  reference  to  the 
law  applied  to  the  Anulomajas,  the  point  in  analogy  being  the  conven- 
tional notion  in  regard  to  the  superior  efficacy  of  the  seed.  Again,  we 
have  already  pointed  out  that  this  Court  judged  of  the  caste  of  another 
illegitimate  member  of  the  family  by  analogy  to  the  caste  of  Anulomajas. 
Although  we  have  assumed  that  Padmamala  was  a  Sudra  in 
dealing  with  the  objections,  yet  it  should  be  borne  in  mind  that 
nothing  is  known  of  the  caste  of  her  patern  1  or  maternal  grandfathers, 
while  it  is  shown  that  her  father  and  mother  were  the  [86]  child- 
ren of  Kshatriyas,  that  her  father  was  the  illegitimate  brother  of 
Padmanabha's  wife,  and  that  he  as  well  as  her  brother  have  followed  the 
Dharma  prescribed  for  Kshatriyas.  It  is  true  that  when  no  marriage  is 
proved,  there  may  be  no  ground  for  presuming,  as  a  matter  of  law,  that 
the  parents  were  of  the  same  caste.  But  when  it  is  shown  that  her 
father  and  brother  observed  the  rules  prescribed  for  Kshatriyas,  it  would 
not  be  unreasonable  to  presume,  in  the  absence  of  distinct  evidence  to  the 
contrary,  that  their  mothers  were  at  least  of  acaste  which  did  not,  according 
to  the  notion  of  theKshatriyas  in  this  part  of  the  country, incapacitate  them 
for  the  Achara  (Dharma)  they  were  accustomed  to  follow.  We  may  here 
refer  also  to  the  statement  of  Padmanabha's  senior  wife  that  Padmanabha 
was  of  the  same  caste  with  her  husband  exhibit  (III).  We  are,  therefore, 
of  opinion  that  the  District  Judge  was  right  in  holding  that  Krishna 
Chandra  was  not  a  Sudra,  and  that  he  was  at  least  an  Ugra  or  of  a  higher 
caste  than  a  Sudra. 

As  for  the  respondent's  contention  that  the  appellant's  mother  prac- 
tised the  profession  of  a  dancing  girl,  we  have  already  observed  that  we 
agree  with  the  Judge  that  she  was  a  virgin  when  she  became  Krishna 
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Chandra's  concubine.  It  is  in  evidence  that  she  was  only  brought  up  by 
a  dancing  girl  for  a  time  and  that  she  did  not  belong  by  birth  to  the  caste 
of  dancing  girls.  It  is,  therefore,  unnecessary,  lor  the  purposes  of  this 
appeal,  to  consider  whether  dancing  girls  may  nob  give  up  their  profession 
and  become  mothers  of  illegitimate  children  within  the  meaning  of  the 
Mitaksbara  law.  Nor  do  we  think  it  necessary  to  notice  the  contention, 
that  the  Mitakshara  law  regarding  illegitimate  children  is  no  longer  in 
force,  that  the  illegitimate  children  contemplated  by  the  commentator  are 
the  children  of  mothers  whose  legal  status  was  that  of  slaves,  and  that 
Act  IV  of  1843  which  repealed  slavery  virtually  repealed  this  portion  of 
Hindu  law.  The  contention  appears  to  us  to  be  at  variance  with  a  long 
course  of  decisions  in  this  Presidency,  and  with  the  decision  of  the  Privy 
Council  already  mentioned  in  this  judgment. 

The  only  question  then  which  remains  to  b  i  considered  is  whether 
the  adoption  made  by  the  first  respondent  is  valid.  As  to  the  factum 
of  the  adoption,  there  is  no  dispute.  Nor  is  it  denied  that  five  of  the 
Sapindas  of  Padmanabha  authorized  the  adoption  as  asserted  by  the 
respondents.  As  to  the  suggestion  that  the  consent  was  given  from 
corrupt  motive,  wo  attach  no  weight  to  it.  We  are  referred  to  an  entry 
in  exhibit  KK, which  is  to  the  [87]  following  effect:  "Expense  for 
obtaining  the  consent  of  five  sapindas  and  Collector's  order,  Es.  10,000." 
It  is  said  by  the  ninth  witness  for  the  plaintiff  that  respondent  No.  1 
handed  over  the  account  to  him  in  order  that,  as  hergomasta,  he  might 
give  instructions  in  a  suit  brought  by  her  against  Krishnama  Nayudu 
and  others,  and  that  though  that  suit  was  compromised,  the  paper  was 
allowed  to  remain  with  him,  and  that  he  now  produced  it  as  the  plaintiff's 
witness  in  the  present  suit.  Kamesam  Pantulu  was  not  cited  as  a 
witness,  though  the  exhibit  is  said  to  be  a  settlement  of  account  between 
him  and  the  first  respondent  and  is  in  his  handwriting.  Although 
the  defendants,  ninth  and  tenth  witnesses,  were  some  of  the  sapindas 
who  authorized  the  adoption,  they  were  not  at  all  cross-examined  with 
reference  to  the  entry.  The  witness  did  not  state  that  he  had  the  first 
respondent's  permission  to  produce  it  in  evidence,  and  his  object  in 
producing  it  was  obviously  to  injure  her  and  favour  th  <  appellant. 
If  the  account  were  genuine,  it  is  not  likely  that  it  would  he  allowed 
to  remain  with  the  witness  as  alleged  by  him.  We  are  not  prepared 
to  say  that  the  account  is  genuine,  and  we  reject  the  evidence  of 
plaintiff's  ninth  witness  as  untrustworthy.  It  is  next  contended  by  the 
appellant's  pleader  that  as  Krishna  Chandra  was  the  illegitimate  son  of 
Padmanabha,  the  sapindas  of  the  latter  were  not  his  sapindas  competent 
to  authorize  his  widow  to  adopt.  If  Padmanabha  were  alive,  he  would  be 
competent  to  authorize  the  widow  of  his  son  to  adopt  as  her  adviser  and 
guardian,  though  that  son  was  illegitimate.  Though  his  sapindas  may  not 
be  his  illegitimate  son's  sapindas  in  the  sense  that  they  are  heirs  to  one 
another  in  any  event,  we  see  no  valid  objection  to  holding  that  they  are 
competent  to  represent  her  father-in-law  after  his  death  for  the  purpose  of 
authorizing  her  to  adopt.  We  consider  that  the  adoption  was  duly  author- 
ized. 

For  these  reasons,  we  are  of  opinion  that  the  appeal  must  fail  and 
we  accordingly  dismiss  it  with  costs. 

As  to  the  memorandum  of  objections,  it  is  clearly  inadmissible  under 
Section  561  of  the  Code  of  Civil  Procedure.  The  decree  passed  by  the 
District  Judge  was  not  in  part  against  the  respondents  and  the  memo- 
randum cannot  be  regarded  as  being  in  the  nature  of  a  cross-appeal.  As  it  is,. 
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however,  competent  to  the  respondents  to  support  the  decree   on  a  ground        1888 
which  was  decided  against  them,  the  only  effect  we  can   give  to  it  is   to    APRIL  17 
treat    it  as    suggesting    a  ground  to    be  urged   at   the    hearing   of    the 
appeal. 

We  dismiss  it  as  a  memorandum  of  objections  but  without  costs. 


12  H.  88  =  2  Weir  100. 
[88]  APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


EAMASAMI  v.  DANAKOTI  AMMAL.*     [6th  September,  1888.] 

Criminal  Procedure  Code,  Section  145— Dispute  as  to  tight  to  collect  rents. 

A  dispute  between  two  persons  as  to  the  right  to  collect  rent  from  the  tenants 
of  an  estate  is  cognizable  under  Section  145  of  the  Code  of  Criminal  Procedure. 

[R.,  5  M.L.J.  95  (97).] 

APPLICATION  under  Section  439  of  the  Code  of  Criminal  Procedure 
to  revise  an  order  passed  by  V.  Subbayyar,  Deputy  Magistrate  of  Chingle- 
put,  under  chapter  XII  of  the  Code  of  Criminal  Procedure. 

A  dispute  having  arisen  as  to  the  right  to  collect  rents  between  one 
Danakoti  Ammal  and  Bamasami  Mudali,  the  magistrate  declared  that  the 
former  was  'in  possession  of  the  right  to  collect  rents  in  the  village  of 
Ainmanur  as  lessee,'  and  that  she  should  retain  possession  of  such  right 
until  eviction  in  due  course  of  law,  citing  P-  B.  Deb  Roy  v.  D.  Churn 
Bhattacharji  (1)  in  support  of  his  ruling. 

Eamasami  Mudali  applied  to  quash  this  order  as  being  ultra  vires. 

Ramasami  Mudaliar,  for  applicant. 

Mr.  Subramanyam  and  Srirangacharyar,  for  the  lessee. 

The  Court  (COLLINS,  C.J.,  and  PABKBE,  J.)  delivered  the  following 

JUDGMENT. 

We  see  no  reason  to  hold  that  the  Deputy  Magistrate  was  not  justi- 
fied in  holding  that  there  was  a  reasonable  apprehension  of  a  breach  of  the 
peace.  The  ruling  in  IV,  Madras  High  Court  Eeports,  Appendix  XII, 
was  under  the  Criminal  Procedure  Code  of  1861.  We  think  that  a  dispute 
about  the  right  to  collect  the  rents  of  lands  from  the  tenants  in  possession 
is  a  dispute  concerning  tangible  immoveable  property  within  the  meaning 
of  Section  145  of  the  Criminal  Procedure  Code. 

We  refuse  to  interfere  in  revision. 


APPEL- 
LATE 
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*  Criminal  Revision  Case  No.  359  of  1888. 
(1)11  C.413. 
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8EP-  7t  [89]  APPELLATE  CIVIL— FULL  BENCH. 

•FULL  Before  Mr.  Justice  Kernan,  Mr.  Justice  Muttusami  Ayyar, 

BENCH.  Mr.  Justice  Parker,  and  Mr.  Justice  Wilkinson. 


12  H.  89 

(F  B  )  EEFERENCE  FROM  THE  BOARD  OF  KB VENUE  UNDER 

SECTION  46  OF  THE  INDIAN  STAMP  ACT,  1879.*     [7th  September,  1888.] 

Stamp  Act,  ScJiedule  I,  Articles  25,  36 — Declaration  of  trust — Oift. 

Where  a  donee  was  directed  in  an  instrument  of  gift  of  cnrtain  land  to  main- 
tain the  donor  out  of  the  profits  of  the  land  : 

Held  that  the  instrument  was  liable  to  stamp  duty  as  a  gift  and  not  as  a 
declaration  of  trust. 

CASE  referred  by  the  Board  of  Ravenue  under  Section  46  of  the  Indian 
Stamp  Act,  1879. 

A  document  whereby  a  Hindu  widow  purported  to  confer  all  her 
property  on  a  kinsman  and  imposed  on  him  the  duty  of  maintaining  her 
from  the  profits  thereof  was  impounded  by  the  Sub-Collector  of  Chingleput 
on  the  ground  that  it  was  not  a  mere  instrument  of  gift  (in  which  case 
the  document  was  properly  sfcampad),  but  was  in  fact  a  declaration  of 
trust  and  was,  therefore,  liable  to  a  higher  duty. 

The  Board  of  Revenue  being  of  opinion  that  this  decision  was  wrong, 
referred  the  case  for  the  decision  of  the  High  Court. 

The  Government  Pleader  (Mr.  Powell),  for  the  Board. 

The  Full  Bench  (KERNAN,  MUTTUSAMI  AYYAR,  PARKER,  and 
WILKINSON,  JJ.)  delivered  the  following 

JUDGMENT. 

We  think  the  instrument  is  one  of  gift  and  is  not  a  trust  deed  under 
the  Stamp  Act,  and  comes  within  Article  36,  Schedule  I  of  the  Stamp 
Act. 


12  M.  90. 
[90]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,    Chief  Justice,  and 
Mr.  Justice  Parker. 


KUNHAMMAD  AND  ANOTHER  (Defendants  Nos.  1  and  3),  Appellants 

v.  KUTTI  AND  OTHERS  (Plaintiffs],  Respondents. t 

[llth  September,  1888.] 

Civil  Procedure  Code,  Section  23i — Sale  in  execution  of  decree  against  deceased  Muliam- 
madan's  estate — Representation  of  deceased  by  some  only  offiisnext-of-kin — Sale  Jield 
to  be  valid, 

V.,  a  Muhammadan  woman,  died  leavicg  her  husband  and  several  minor 
children  as  her  representatives.  In  execution  of  a  monev  decree  obtained  against 
V.,  the  creditor  attached  certain  land  which  belonged  to  V.  and  made  her  husband 
and  two  of  her  children  parties  to  the  execution  proceedings,  The  land  was  sold 
and  purchased  by  the  decree-holder  : 

*  Referred  Case  No.  6  of  1888. 
t  Second  Appeal  No.  35  of  1388. 
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Held,  in  a  suit  brought  by  the  children  of  V.   to  set  aside   the  sale   on  the         1888 

ground,  inter  alia,  that  some  of  them  were  no  parties  to  the  proceedings  in  exe-  QEP.  u^ 
cution,  and  that  the  others,  being  minors  at  the  time,  had  not  been  represented          _]_ 

by  a  guardian  appointed  by  the  Court,  that  the  sale  was  valid.  APPWT 

[R.,  5  Ind.  Gas.  339  =  7  M.L.T.  270,]  LATB 

APPEAL  from  the  decree  of  E.  K.  Krishnan,  Subordinate  Judge  at  CIVIL. 
Calicut,  modifying  the  decree  of  P.  J.  Ittiyerah,  District  Munsif  of  Kutnad,  07T~OA 
in  suit  No.  203  of  1886. 

The  plaintiffs  were  three  sons  and  a  daughter  of  one  Viyyathamma,  a 
deceased  Muhammadan. 

Defendant  No.  1  was  the  assignee  of  a  decree  for  money  against  Viy- 
yathamma, in  execution  of  which  he  attached,  brought  to  sale,  and  pur- 
chased certain  land.  Defendant  No.  2  was  the  husband  of  Viyyathamma, 
and  defendant  No.  3  was  a  purchaser  from  defendant  No.  1.  This  suit  was 
brought  to  set  aside  the  sale. 

On  the  death  of  Viyyathamma,  defendant  No.  2  and  two  of  the  plain- 
tiffs only  were  made  parties  to  the  execution  proceedings  as  representatives 
of  the  deceased.  All  the  plaintiffs  were  then  minors  and  no  guardian  ad 
litem  was  appointed,  but  their  father,  defendantNo.2,  objected  to  the  execu- 
tion proceedings  on  behalf  [91]  of  himself  and  of  plaintiffs  Nos.  1  and  2, 
and  also  took  ineffectual  proceedings  to  set  aside  the  sale  as  their  guardian. 

The  Munsif  dismissed  the  suit  holding,  inter  alia,  that  the  plaintiffs 
Nos.  1  and  2  were  sufficiently  represented  by  their  father  although  no 
formal  appointment  had  been  made  by  the  Court,  inasmuch  as  the  Court 
had  subsequently  entertained  a  petition  presented  by  defendant  No.  2  as 
their  guardian. 

On  appeal  the  Subordinate  Judge,  while  agreeing  with  the  Munsif 
that  plaintiffs  Nos.  1  and  2  had  been  sufficiently  represented  by  defendant 
No.  2,  reversed  his  decree  and  set  aside  the  sale  on  the  ground  that  plain- 
tiffs, Nos.  3  and  4,  had  not  been  represented  at  all  in  the  execution  pro- 
ceedings. 

Defendants  Nos.  1  and  3  appealed. 

Sankaran  Nayar  and  Govinda  Meno7i,ioi  appellants,  referred  to  Khushrobhai 
Nasarvanji  v.  Hormazsha  Phirozsha  (l). 

Ramasami  Mudaliar,tor  respondents,  referred  ioRamasami  v.Bagirathi 
(2)  and  Suresh  Chunder  Wum  Choivdhry  v.  Jugut  Chunder  Deb  (3). 

The  Court  (COLLINS,  A.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

It  is  admitted  that  the  property  sold  was  the  property  of  the  mother, 
and  was  therefore  liable  for  her  debts.  After  her  death,  her  husband 
(defendant  No.  2)  and  plaintiffs  Nos.  1  and  2  were  brought  in  as  her  legal 
representatives.  The  decree  was  executed  and  the  property  sold.  Plaintiffs 
Nos.  1  and  2  were  treated  as  majors  in  the  application  under  Section  234 
of  the  Code  of  Civil  Procedure,  and  no  guardian  ad  litem  was  formally 
appointed  for  them,  but  defendant  No.  2  was  in  fact  allowed  to  resist  the 
execution  proceedings  as  their  guardian.  The  want  of  a  formal  order 
appointing  him  guardian  is  not  fatal.  Suresh  Chunder  Wum  Chowdhry  v. 
Jugut  Chunder  Deb  (3)  and  Hari  v.  Narayan  (4). 

Plaintiffs  Nos.  3  and  4  were  minors  under  the  protection  of  their 
father,  defendant  No.  2.  The  property  left  by  the  mother  was  in  his  posses- 
sion, and  Section  234  only  requires  a  legal  representative  to  be  brought 

(1)  11  B.  727.  (2)  6  M.  180.  (3)  14  C.  204.  (4)  12  B.  427. 
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in  (or  the  purpose  of  following  property  which  has  come  into  his  hands. 
This  is  not  a  similar  case  to  Ramasami  v.  Bigirathi  in  which  no  legal 
representative  had  been  brought  in  and  the  sale  was  therefore  set  aside. 

[92]  We  must  allow  the  appeal,  reverse  the  decree  of  the  Lower 
Appellate  Court,  and  restore  that  of  the  Court  of  first  instance.  The 
appellants  will  be  entitled  to  their  costs  in  this  and  in  the  Lower  Appel- 
late Court. 


12  M.  92  =  1  Weir  102. 
APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  MuUusami  Ayyar. 


QUEEN-EMPRESS  v.  ACHUTHA.*     [22nd  October,  1888.] 

Criminal  Procedure  Code,   Section  45 — Duty  to  report  sudden  death— Owner  of  house 
distinguished  from  owner  of  land. 

Under  Section  45  of  the  Code  of  Criminal  Procedure,  every  owner  or  occupier  of 
land  is  bound  to  report  the  occurrence  therein  of  any  sudden  death. 

The  head  of  a  Nayar  family  was  convicted  and  fined  under  Section  176  of  the 
Penal  Code  for  not  reporting  a  sudden  death  in  the  family  house  : 

Held,  following  former  decisions  of  the  Court,  that  the  conviction  was  illegal, 
because  Section  45  of  the  Code  of  Criminal  Procedure  does  not  apply  to  the 
owner  of  a  house. 

CASE  referred  under  Section  438  of  the  Code  of  Criminal  Procedure  by 
J.W.F.  Dumergue,  Acting  District  Magistrate  of  Malabar,  as  follows  : — 

"  In  this  case  the  accused,  a  karnavan  (senior  member)  of  a  Nayar 
tarwad,  has  been  convicted  and  fined  Rs.  3  under  Section  176  of  the  Indian 
Penal  Code  for  omitting  to  give  information  touching  the  death  of  bis 
anandravan  (junior  member)  from  the  effects  of  a  snake-bite. 

"  The  facts  are  identical  with  those  dealt  with  in  High  Court  Pro- 
ceedings, No.  12:55,  dated  31st  July  1880,  pages  60  and  61  of  the  Weir's 
Code,  third  edition,  and  the  conviction  appears  accordingly  illegal. 

"  I  do  not  think  that  Section  45  of  the  Code  of  Criminal  Proce- 
dure was  intended  to  ba  applied  to  such  cases  as  this,  but  with  regard 
[93]  to  the  distinction  drawn  between  the  owner  of  land  and  the  owner 
of  a  house,  I  submit  that  the  exemption  in  favour  of  the  latter  is  danger- 
ous. The  owner  or  occupier  of  a  house  must  be  the  owner  or  occupier 
of  the  land  on  which  the  house  stands,  and  the  circumstances  of  a  sudden 
or  unnatural  death  in  a  house  are  more  easily  concealed  than  in  the  case 
of  open  land." 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  in  support  of 
the  conviction. 

The  Court  (CoLLlNS;  C.J.,  and  MUTTUSAMI  AYYAR,  J.)  delivered  the 
following 

JUDGMENT. 

The  accused  in  this  case  is  the  karnavan  of  a  Nayar  tarwad,  and  he 
omitted  to  give  information  touching  the  death  of  a  member  of  his  family 
in  his  house  from  snake-bite.  The  Sub-Magistrate  considered  that  he  was 
the  owner  of  land  within  the  meaning  of  Section  45  of  the  Code  of  Crimi- 
nal Procedure  and  fined  him  Rs.  3  under  Section  176,  Indian  Penal  Code. 

*  Criminal  Revision  Case  No.  469  of  1886. 
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It  was  held  in  criminal  revision  cases  Nos.  221,  271,  284,  and  311  of  1887        1888 
that  the  owner  or  occupier  of  a  house  within  a  village  was  not  an  occupier     OCT.  22. 
or  owner  of  land  within  the  meaning  of  Section  45.     Mr.  Justice  Kernan 
madeasimilar  order  in  criminal  revision  case  No.  136  of  1880  under  the      APPEL- 
corresponding  section  of  the  former  Code  of  Criminal  Procedure.     Though       LATE 
another  Divisional  Bench  considered    the  acquittal    of  the  accused  to  be  CRIMINAL, 
illegal  in  criminal   revision  case  No.  479  of  1887,  the  decision  proceeded 
on  the  ground  that  the  accused  was  the  occupier  of  land  as  contradis-    ^  "•  ^2  = 
tioguished  from  the  owner  or  occupier  of  a  house.     Having    regard  to  the  *  Weir  102t 
fact  that  under  the  old  Regulations  in  this  Presidency,  an  obligation  such 
as  is  created  by  Section  45,  was  imposed  upon  zemindars  and  owners  of 
proprietary  estates,    we  are  not  prepared    to  hold  that   the  construction 
hitherto  placed  on  Section  45  is  not  correct. 

We  agree  with  the  District  Magistrate  that  the  conviction  and  the 
sentence  referred  to  us  for  revision  are  illegal,  and,  setting  them  aside, 
direct  that  the  fine,  if  levied,  be  refunded. 


12  H.  94  (F.B.)  =  1  Weir  875. 
[94]  APPELLATE  CRIMINAL—  FULL  BENCH. 

Before  Mr.  Justice  Kernan,  Mr.  Justice  Muttii,sami  Ayyar, 
Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 


QCJEEN-EMPRESS  v.  MADASAMI.*     [7th  and  26th  September,  1888.] 

Criminal  Procedure  Code,  Section  399 — Reformatory  Schools  Act,  1876,  Sections  2,  7. 

The  Reformatory  Schools  Act,  1876,  provides  only  for  male  juvenile  offenders 
being  Fent  to  reformatory  schools  by  Magistrates  of  the  first  class,  and  Section 
399  of  the  Code  of  Criminal  Procedure,  1882,  so  far  as  it  authorizes  a  Magistrate 
not  of  the  first  class  ro  direct  that  a  male  juvenile  offender  be  sent  to  a  reform- 
atory is  repealed  : 

Held,  therefore,  when  a  second-class  Magistrate  directed  a  boy  to  be  sent 
to  a  reformatory  under  Section  399  of  the  Code  of  Criminal  Procedure  that  the 
order  was  illegal. 

IK.,  25  C.  333  (336).] 

CASE  referred  by  C.  F.  MacCartie,  Acting  District  Magistrate  of 
Tinnevelly,  under  Section  438  of  the  Code  of  Criminal  Procedure. 

The  facts  are  statel  in  the  judgments  of  the  Full  Bench  (KERNAN, 
MUTTUSAMI  AYYAR,  PARKER,  and  WILKINSON,  JJ.). 

The  Government  Pleader  (Mr.  Powell),  for  the  District  Magistrate. 

JUDGMENT. 

PARKER,  J.  (KERNAN  and  WILKINSON,  JJ.,  concurring).  The  second- 
class  Magistrate  has  sentenced  a  juvenile  offender  (a  boy)  to  rigorous  im- 
prisonment for  six  months  and  has  directed,  under  Section  399,  Criminal 
Procedure  Code,  that  he  be  sent  to  a  reformatory  instead  of  being  impri- 
soned in  the  criminal  jail.  The  question  referred  to  us  is  whether  the 
direction  that  the  accused  be  sent  to  a  reformatory  is  illegal. 

The  sentence  is  clearly  within  the  legal  powers  of  the  second-class 
Magistrate  under  Section  399,  Criminal  Procedure  Code,  unless  the 
introduction  of  the  Keformatory  Schools  Act  V  of  1876  operates  to  repeal, 
or  partially  to  repeal,  that  seation.  Act  V  of  1876  was  extended  to  the 
Madras  Presidency  by  notification  in  the  official  gazette  in  August  1887. 

*  Criminal  Revision  Case  No.  581  of  1887. 
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1888  [95]  The  Criminal  Procedure  Code  of  1832  was  passed  subsequently 

SEP.  26.     to  Act  Vof  1876.     By  Section  2  of  the  latter  Act  it  was  enacted  that  on 
and  from  the  dates  in    which   Act   V  of    1876  came   into  force    in  any 
FULL       province,  Section  318  of  the  then  Code  of  Criminal  Procedure   should  be 
BENCH,     repealed  therein.     Section  399  of  the  present  Code  is  the  section  corres- 
T~~~        ponding  to  Section  318  of  the  old  Code,  and  in  Section  3    of  the   present 
_      Code  it  is  enacted  :  "  In  every  enactment  passed  before  this  Code  (1882) 
! "   ' . ''""      comes  into  force  in  which  reference  is  made  to  any  chapter  or  section  of 
78>  the  Code  of  Criminal  Procedure  Act  XXV  of  1861,  or  Act  X  of  1872   or 
to  any  other  enactment  hereby  repealed,  such  reference  shall,  su   far   as 
may  be  practicable,  be  taken  to  be  made  to  this  Code  or  to  its  correspond- 
ing chapter  or  section." 

We  may,  therefore,  take  it  that  the  introduction  of  the  Reformatory 
Schools  Act  repeals  the  operation  of  Section  399,  Criminal  Procedure  Code, 
in  this  Presidency  "so  far  as  may  be  practicable." 

Section  399,  Criminal  Procedure  Code,  is  a  general  section,  which 
empowers  any  criminal  court  to  send  any  sentenced  person  (of  either  sex) 
under  sixteen  years  of  age  to  a  reformatory  instead  of  sending  him  or  her 
to  a  criminal  jail.  Act  V  of  1876  on  the  other  hand  is  a  special  Act  dealing 
with  "  Reformatory  Schools  for  male  youthful  offenders."  The  legislature 
apparently  contemplated  the  introduction  of  "  reformatories,"  and  also  of 
"  reformatory  schools  for  male  youthful  offenders  only,"  and  provided  that 
when  the  latter  institutions  had  been  established,  the  provision  of  Section 
399  should  be  repealed  "  so  far  as  may  be  practicable." 

The  boy  sentenced  by  the  second-class  Magistrate  could  only,  there- 
fore, be  sent  to  a  "reformatory  school  "  by  a  first-clase  Magistrate  under 
the  provisions  of  Section  7  or  8  of  the  Reformatory  Schools  Act,  and  that 
part  of  the  order  of  the  second-cla&s  Magistrate  which  directs  that  the 
accused  "  shall  be  sent  to  a  reformatory  "  must  be  cancelled. 

We  may  observe  that  though  the  legislature  apparently  contemplated 
the  institution  of  reformatories  as  well  as  "  reformatory  schools  for  male 
youthful  offenders,"  yet,  as  a  matter  of  fact,  the  latter  institution  only  has 
been  established  and  therefore,  the  order  of  the  second-class  Magistrate 
could  not  have  been  carried  out  in  the  form  in  which  it  was  passed. 

[96]  As  the  District  Magistrate  has  already  taken  steps  under  Section 
8,  Act  V  of  1876,  to  send  the  accused  to  a  reformatory  school,  no  further 
orders  are  necessary. 

MUTTCSAMI  AYYAR,  J. — In  this  case  the  second-class  Magistrate  of 
Tinnevelly  sentenced  a  juvenile  offender  to  suffer  rigorous  imprisonment 
for  six  months  and  directed,  under  Section  399,  Criminal  Procedure  Code, 
that  he  be  sent  to  a  reformatory  instead  of  being  imorisoned  in  a  criminal 
jail.  The  District  Magistrate  refers  the  sentence  for  revision,  on  the  ground 
that  the  direction  that  the  accused  shall  be  sent  to  a  reformatory  is  illegal. 
According  to  Section  399  of  the  Code  of  Criminal  Procedure  it  is  competent 
to  any  criminal  court  which  sentences  a  person  under  sixteen  years  of  age 
to  imprisonment  for  any  offence  to  make  the  order,  to  which  exception  is 
taken  by  the  District  Magistrate.  Act  V  of  1876  was  passed  specially  with 
reference  to  reformatory  schools,  and  under  Section  7  of  that  enactment  the 
power  to  direct  that  a  prisoner  shall  be  sent  to  a  reformatory  school  can- 
not be  exercised  by  any  Magistrate  inferior  to  a  first-class  Magistrate.  That 
Act  repealed  Section  318  of  the  Code  of  Criminal  Procedure  which  was  then 
in  force  and  corresponded  to  Section  399  of  the  present  Code  from  such 
day  as  the  local  Government  might  by  notification  in  the  official  gazette 
direct  in  that  behalf.  The  local  Government  published  a  notification  as 
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mentioned  above  on  the  20th  August  1887  after  the  present  Code  of  Crimi- 
nal Procedure  came  into  force.  It  is  provided  by  Section  3  of  the  present 
Code  that  in  every  enactment  passed  before  it  comes  into  force  in  which 
a  reference  is  made  to  any  section  of  the  Code  of  Criminal  Procedure 
(Act  XXV  of  1861  or  Act  X  of  1872)  or  to  any  other  enactment  hereby 
repealed,  such  reference  shall,  so  far  as  may  be  practicable,  be  taken  to  be 
made  tc  this  Code  or  to  its  corresponding  section.  It  is  suggested  that, 
under  this  section,  the  reference  made  in  Act  V  of  1876  to  Section  318  of 
the  former  Code  for  the  purpose  of  repealing  it  ought  to  be  treated  as  a 
repeal  (by  reason  of  Section  3)  of  S.  399  of  the  present  Code.  Act  V  of  1876 
provides  only  for  male  juvenile  offenders  being  sent  to  reformatory  schools 
and  Section  399  is  repealed  by  it,  so  far  as  it  empowers  a  Magistrate, 
who  is  not  a  First  class  Magistrate,  to  direct  that  the  male  juvenile  offen- 
der be  sent  to  a  reformatory.  In  the  result  there  are  two  enactments, 
both  of  which  are  partly  in  force,  but  the  one  is  special  and  the  other 
general.  According  to  the  former  no  male  juvenile  offender  can  be  admitted 
into  a  reformatory  school  except  under  the  order  of  a  First  class  Magis- 
trate or  other  officer  specially  mentioned  in  Section  7  of  Act  V  of  1876. 
[97]  According  to  the  latter,  any  criminal  Court  which  passes  the  sentence 
may  do  so.  The  reasonable  construction  according  to  which  effect  may 
be  given  to  both  enactments  in  force  is  that  the  admission  of  a  male  juve- 
nile offender  into  the  reformatory  school  must  be  made  under  the  order 
of  a  First  class  Magistrate  or  other  officer  as  provided  by  Section  7, 
Act  V  of  1876,  and  that  any  criminal  Court  acting  under  Section  399  may 
direct  that  a  female  juvenile  offender  be  sent  to  a  reformatory  when  one 
is  established.  It  is  urged  by  the  Government  Pleader  that  Act  V  of  1876 
expressly  repealed  Section  318  of  the  former  Code  of  Criminal  Proce- 
dure, and  that  the  question  before  us  is  one  of  express  and  not  of  implied 
repeal.  But  the  words  in  Section  3  of  the  present  Code,  "  so  far  as  may 
be  practicable,"  appear  to  me  to  limit  the  repeal  to  cases  in  which  Section 
399  is  necessarily  inconsistent  with  the  provisions  of  Act  V  of  1876. 
No  grounds  are  shown  for  assuming  that  Government  may  not  hereafter 
provide  a  reformatory  for  the  benefit  of  female  juvenile  offenders.  In 
the  case  before  us,  however,  the  accused  is  a  hoy  and  the  District  Magis- 
trate has  taken  the  necessary  steps  under  Section  8  of  Act  V  of  1876. 
I  also  think  no  further  orders  are  necessary,  and  it  is  sufficient  to  declare 
that  the  order  made  by  the  second-class  Magistrate  is  hereby  declared  to 
be  illegal. 


12  M.  98  =  13  Ind.  Jur.  100. 
[98]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


RAMA  (Plaintiff),  Appellant  v.  SUBBA  AND  ANOTHER  (Defendants), 
Respondents.*      [26bh  September  and  1st  November,  1888.] 

Pensions  Act  1871,  Section  4—  Grant  of  villages  enabling  grantee  to  receive   the   land 
•revenue. 

Suit  to  recover  a  moiety  of  two  villages  granted  as  a  jagbir  : 
Held,  that  as  the  original  grant  was  not  of  the  freehold  or   full   ownership  in 
the  soil,  the  suit  was  barred  by  Section  4  of  the  Pensions  Act,  1871. 


1888 

SEP.  26. 

FULL 
BENCH. 

12  H.  91 

(F.B.)  = 
1  Weir  87S. 


'  Appeal  No.  173  of  1887. 


M  IV— 53 
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1888         CR-.  3  O.L.J.  359-10C.W.N.  991;  15  Ind.  Gas.  871    (873)  =  23   M.L.J.  687   (691)  = 
Nn      ,  12  M.L.T.  541  <541)  =  1913    M.W.N.  255   (260)  ;  D.,  29   B.  480  =  7   Bom.L.B. 

U         '  497.] 

APPEL-  APPEAL  from  the  decree  of  J.D.  Goldingham,  District  Judge  of  Bellary, 

LATE       in  Suit  No.  2  of  1887. 

OlVIL.  The  facts  and  arguments  sufficiently  appear  from  the  judgment  of  the 

Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAR,  J.). 

Mr.  Subramanyam  and  Ramachandra  Rau  Saheb,  for  appellant. 
13  Ind.  Jar.  Bhashyam  Ayyangar  and  Sundara  Rau,  for  resoondents. 

100. 

JUDGMENT. 

The  appellant  brought  this  suit  to  recover  from  respondents  a  moiety 
of  two  villages  together  with  mesne  profits  from  1882.  Those  villages 
were  granted  in  1809  as  a  jaghir  hy  the  late  East  India  Company  to  one 
Ramachandra  Rao  in  consideration  of  good  service  rendered  by  him  to  the 
Government. 

Until  1884  there  was  no  apparent  disagreement  among  the  members 
of  the  grantee's  family.  In  August  1885  respondents  asserted  a  claim  to 
the  sole  and  exclusive  enjoyment  of  the  jaghir.  Thereupon  the  appellant 
presented  a  petition  to  the  Collector,  under  Section  5  of  the  Pensions 
Act,  complaining  that  the  first  respondent  was  collecting  the  entire 
revenue  of  the  jaghir  and  appropriating  it  in  contravention  of  a 
family  custom  by  which  the  appellant  was  entitled  to  an  equal 
share.  He  asserted  further  that  as  the  grandson  of  the  grantee  and  as 
nearer  to  him  in  degree  than  respondents,  he  was  entitled  to  be  recognized 
as  the  sole  jaghirdar.  The  first  respondent  contended  that  the  custom 
[99]  introduced  into  the  family  by  the  grantee  was  one  of  primogeniture, 
and  that  as  the  senior  representative  of  the  senior  branch,  he  was  the 
head  of  the  family  and  the  sola  jaghirdar.  The  case  was  referred  for  in- 
vestigation to  the  Head  Assistant  Collector  who  considered  that  the  evi- 
dence before  him  was  altogether  in  favour  of  the  first  respondent  and 
recommended  his  recognition  under  the  Standing  Order  of  the  Board  of 
Revenue,  No.  138,  as  the  managing  member  of  the  family.  The  Collector 
also  suggested  that  the  first  respondent,  Subba  Rao,  should  be  recognized 
as  representative  of  the  jaghir  and  as  the  managing  member  of  the  family  ; 
adding,  however,  that  the  division  of  the  collections  was  a  separate  ques- 
tion, and  that  the  managing  member  would  be  liable,  if  he  failed,  to  provide 
.  proper  maintenance  for  the  appellant.  The  Board  of  Revenue  agreed 
with  the  Collector,  and  on  the  28th  November  1886  the  Government 
approved  of  the  Board's  recommendation  (Exhibit  VI).  On  21st 
January  1887  the  appellant  applied  to  the  Collector  for  a  certificate 
under  Section  6  of  Act  XXIII  of  1871,  declaring  his  claim  to  be  cogniz- 
able by  a  Civil  Court  and  urged  tha*;  it  was  not  governed  by  the  Pensions 
Act.  The  Collector  observed  that  the  jaghir  was  an  unenfranchised 
inam,  and  as  such  came  under  the  Pensions  Act,  and  that  the  Inam 
Register  stated  that  as  the  grant  was  not  enfranchised  parties  could  only 
sue  with  the  permission  of  the  Government.  He  further  remarked  that 
he  would  be  prepared  to  recommend  the  issue  of  a  certificate  to  enable 
the  appellant  to  file  a  suit  with  respect  to  his  allegation  that  the 
collections  were  not  fairly  divided,  on  receiving  prima,  facie  proof  that  he 
had  sustained  any  such  injustice  or  even  that  there  was  a  bona  fide  dispute 
as  to  the  share  or  amount  to  which  he  was  entitled.  The  Collector  passed 
his  order  on  the  3rd  February  1887  (Exhibit  V),  and  on  the  21st  idem 
the  present  suit  was  brought.  The  preliminary  objection  was  taken  for  the 
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respondents  that  the  grant  being  one  of  laad  revenue,   tha  suit  was  not        1888 

cognizable  without  a  certificate  from  the  Collector  under  Sections  4  and  6  of      Nov.  1. 

Act  XXIII  of  1871.  Thereupon  two  issues  were  recorded  for  decision  ;  viz  : 

(l)  whether  the  grant  was  an  absolute  grant  of  the  two  villages   mention-     A.PPBL- 

«i   therein   or  whether  it   was  a   mere  assignment    of  the  Government       LATB 

revenue  on  account  of  services  rendered ;  (2)  whether  the  suit  falls  within      OlVII*. 

Act  XXIII  of  1871,  and  whether  a  certificate,  under  Section  6  of   that 

Act,   is   necessary  before  plaintiff  can  proceed  with  tha  *uit.     The  Judge   12  *•  98= 

was  of  opinion  on  the  first  issue  that  tha  grint  (Exhibit  I)  was  a  grant  of  13  Ind.  Jur, 

land    revenue  coupled    with  the  power  of    collecting  [100]  it,  and  that  it         100 • 

did   not  convey  to  the  grantee  any   right  in  the  soil ;  and  on  the  second 

issue  that  the  suit  was  governed  by  Seations  4  and  6  of  tho  Pensions  Act 

of  1871.    Accordingly  he  dismissed  the  suit  with  costs,  and  the  contention 

in  appeal  is  that  both  issues  ought  to  have  been  decided  in   appellant's 

favor. 

We  are  of  opinion  that  the  District  Judge  is  right  in  considering  the 
claim  to  be  barred  by  the  Pensions  AcS,  Saction  4.  That  section  enacts 
that  no  Civil  Court  shall  entertain  any  suit  relating  to  any  pension  or 
grant  of  money  or  land  revenue  conferred  or  made  by  the  British  or  any 
former  Government;  Section  7  exempts  from  its  operation  any  inam  of 
the  class  referred  to  in  the  first  section  of  Madras  Act  IV  of  1862.  The 
expressions  '  inam  ,'  and  '  grant  of  revenue  '  are  obviously  used  in  the 
same  sense,  and  the  natural  inference  is  that  Section  4  is  applicable, 
whether  the  inam  tenure  exists  in  conjunction  with  or  apart  from  the 
kudivaram  right.  This  was  the  view  taken  by  this  Court  in  Peria  Kovil 
Kalavi  Appan  v.  A.  Pulliah  Chetty  (1),  and  the  Court  observed  in  that 
case  that  the  release  of  a  burden  altogether  or  the  lightening  of  a  burden 
which  the  land  would  otherwise  bear  in  the  -shape  of  assessment  is  a  gift 
or  grant  of  revenue  to  the  extent  of  the  relief  aid  therefore  that  a  suit 
for  such  land  is  prevented  by  Section  4  of  the  Pensions  Act.  Again 
the  expression  "hereditary  or  personal  grant  of  land  revenue"  was  also 
used  in  Eegulation  IV  of  1831  which  was  the  first  Regulation  in  this 
Presidency  that  barred  the  jurisdiction  of  Civil  Courts  to  entertain  suits 
regarding  inams,  except  with  the  previous  permission  of  Government,  and 
Madras  Act  IV  of  1862  which  divides  such  grants  of  land  revenue  into 
enfranchised  and  unenfranchised  inams  refers  to  them  as  "  inam  lands." 
This  again  suggests  the  inference  that  though  the  suit  may  be  for  a  piece 
of  land,  in  respect  of  which  the  grant  of  revenue  was  originally  made,  yet 
it  is  a  suit  relating  to  such  grant.  This  view  receives  further  corrobora- 
tion  when  we  consider  the  course  of  previous  legislation  on  the  subject,  the 
nature  of  Act  XXIII  of  1871  and  the  probable  intention  of  the  Legislature. 
As  observed  already,  the  first  Regulation  in  this  Presidency  which  barred  the 
jurisdiction  of  Civil  Courts  regarding  hereditary  or  personal  grant  of  land 
revenue  made  by  the  authority  of  the  Governor  in  Council  was  Regulation 
IV  of  1831.  It  was  provided  by  Section  2  of  than  enactment  that  no 
Civil  Court  should  taka  cognizance  of  "any  [10 1]  claim  to  such  grants, 
however  denominated,  unless  the  complainant  was  referred  to  it  by  an 
order  signed  by  the  Chief  or  other  Secretary  to  the  Government,  to  seek 
redress  from  the  established  Courts  of  Adalat."  The  intention  was  to 
give  the  Government  an  opportunity  to  protect;  tli3  reversionary  interest 
of  the  Crown.  The  next  step  takan  to  carry  out  that  intention  was  the 
framing  of  rules  by  Government,  under  which  the  title  to  the  inam  was 

(1)  1  Ind.  Jar.  164. 
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1888       scrutinized   oa   the   occasion  of    the  inamdar's    death  and  orders    were 

Nov.  i.      passed  as  to  whether  it  lapsed  to  the  Grown  or    whether   it    was    to    be 

continued   to  his  successor,  and  if  so,  whether  subject  to  any  and   what 

APPEL-     terms.     The  next  change  was  the  removal  of  the  uncertainty  in    which 

LATE       tQe  recurring  scrutiny  under  the  lapse  rules  involved  the  title  to  the  inam, 

CIVIL,      and  in  1859  rules   were   framed   for  enfranchising   the  inam   grants   by 

~~        surrendering  the  reversionary  interests  of   the   Crown   for  an    equivalent 

quit-rent  and  placing  enfranchised  inams  on  the  footing  of  private  property. 

" '  '    ur<  The  outcome  of  the  inam  Settlement  under  those  rules    was    Madras  Act 

IV  of  1862.     The  preamble  gives  the  prior  history   of  the    inam    tenure 

and  says  "  whereas   by  Regulation    IV  of  1831    of    the    Madras    Code, 

and    Acts   XXXI    of    1836  and    XXIII    of    1838,    all   hereditary    and 

personal   grunts  of  land  revenue   in  this  Presidency  are  removed  from  the 

cognizance  and  process  of  the  Court  of  Civil  Jurisdiction,  and  the  power  of 

deciding  on  claims  to  these  tenures  is  reserved    to  the  Government ;    and 

whereas,   under    the   inam  rules  sanctioned  by  Government  under  date, 

the    9th    August,  1859,    the    reversionary    rights    of    Government    are 

surrendered  to  the  inamdars,  in    consideration  of  an    equivalent  annual 

quit-rent,  and  the  inam  lands    are  thus  enfranchised  and  placed    in   the 

same  position  as  other  descriptions  of  landed  property  in    regard   to  their 

future  succession  and  transmission,  it  is  hereby  enacted  as  follows." 

Then  Section  1  says  "  All  inams  of  the  classes  described  in  Clause 
1,  Section  2,  Regulation  IV  of  1831  which  have  been  or  shall  be- 
enfranchised  by  the  Inam  Commissioner  and  converted  into  freeholds  in 
perpetuity  or  into  absolute  freeholds  in  perpetuity,  shall  be  exempted  from 
the  operation  of  Regulation  IV  of  1831,  and  of  Acts  XXXI  of  1836  and 
XXII 1  of  1838  of  the  Madras  Code."  This  enactment  shows,  first,  that 
though  the  inam  tenure  consisted  in  a  grant  of  land  revenue,  it  might  exist  in 
conjuction  with  the  kudivaram  right  to  the  land  aod  referred  to  it  as  the 
inam  land  ;  '2ndly  that  the  effect  of  enfranchisement  was  its  exemption  from 
the  operation  of  Regulation  IV  of  1831,  and  its  conversion  into  a  freehold 
in  [102]  perpetuity ;  3rdly,  that  the  term  freehold  was  used  in  the  sense  of 
full  ownership  unrestricted  as  to  future  succession  and  transmission,  or  of 
a  release  of  the  reversionary  right  of  the  Crown  under  the  terms  of  the 
grant ;  4fthly,  that  unenfranchised  inams  continued  as  before  subject  to 
Regulation  IV  of  1831 ;  and  5thly  that  the  land  to  which  the  grant  of 
revfnue  related  was  contemplated  by  the  Legislature  as  either  enfranchised 
or  not,  enfranchised.  When  the  Act  of  1871  was  passed,  there  were,  there- 
fore, two  classes  of  inam  tenures  in  the  case  of  hereditary  grants  of  land 
revenue,  viz.,  enfranchised  inams  and  unenfranchised  inams,  whether  those 
tenures  were  held  in  conjunction  with  or  apart  from  the  kudivaram  right 
to  the  land.  Act  XXIII  of  1871  was  intended  to  consolidate  the  law  on  the 
subject  of  pensions  and  grants  of  land  revenue  and  it  repealed  Regulation  IV 
of  1831  in  respect  of  enfranchised  inams  and  kept  alive  Madras  Act  IV  of 
1862  in  respect  of  unenfranchised  inams.  There  is  no  indication  of  an 
intention  to  surrender  the  reversionary  rights  of  the  Crown  in  the  first  men- 
tioned class  of  inams  except  for  an  equivalent  annual  quit-rent  fixed  under 
the  inam  rules  of  1859,  as  stated  in  Madras  Act  IV  of  1862.  The  evident 
intention  was  to  re-enact  Regulation  IV  of  1831  which  it  repealed  for 
purposes  of  consolidation  by  Sections  4  to  6  with  reference  to  unenfran- 
chised inams.  It  is  therefore  immaterial  that  the  inam  tenure  and  the 
kudivaram  right  vest  in  one  and  the  same  person,  provided  that  the  estate 
which  he  has  is  not  a  freehold  nor  private  property  in  the  sense  in  which 
the  expression  is  used  in  Madras  Act  IV  of  1862  and  does  not  negative  any 
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reversionary  interest  in  Government.  The  construction  suggested  for  the 
appellant,  viz.,  that  Act  XXIII  of  1871  does  not  apply  when  the  exemption 
from  the  burden  of  paying  assessment  in  whole  or  parb  co-exists  with  some 
interest  in  land  which  is  not  a  freehold,  involves  the  anomaly  of  an  involun- 
tary  surrender  of  the  reversionary  rights  of  the  Government  in  unenfran- 
chised  inams  and  the  inconsistency  of  placing  inamdars  who  did  not  choose 
to  enfranchise  their  holdings  on  the  same  footing  with  those  who 
enfranchised  the  inam  lands  and  converted  their  qualified  estate  into  full 
ownership  or  freehold  in  the  sense  of  their  release  from  the  reversionary 
interests  of  the  Grown.  The  course  of  decisions  in  Bombay  which  is  referred 
to  by  the  Judge  lends  support  to  this  construction.  The  question  considered 
in  them  was  one  of  construction  of  the  original  grant,  and  the  test  adopted 
in  each  case  was  whether  the  terms  in  which  the  grant  was  made  disclosed 
an  intention  to  grant  the  freehold  of  [103]  the  land  or  a  qualified  owner- 
ship in  unoccupied  land  in  the  villages  granted  in  view  to  the  beneficial 
enjoyment  of  the  land  revenue  payable  to  Government  from  villages 
forming  the  subject  of  the  grant.  Ravji  Narayan  Mandlik  v.  Dadaji 
Bapuji  Desai  (1),  an  instance  in  which  full  ownership  or  freehold  in  the 
soil  was  granted.  The  cases  of  Vamin  Janardan  Joshi  v.  The  Collector 
of  Thanga  (2^  and  of  Ramchzndra  v.  Venkatrao  (3),  are  instances  of  a  grant 
of  land  revenue  and  of  qualified  ownership  in  unoccupied  land.  The  dis- 
tinction made  is  sound  in  principle.  When  the  land  revenue  is  the  real 
subject  of  the  grant  and  entire  villages  are  granted  in  order  that  the 
grantee  may  receive  the  land  revenue  due  thereon  to  Government  and 
appropriate  it  to  his  own  use,  subject  to  the  terms  of  the  grant,  it  is  clear 
that  no  proprietary  interest  can  pass  in  lands  already  occupied  and  in 
which  the  kudivaram  right  is  vested  in  others,  ,for  the  Government  is  nofc 
competent  to  grant  what  does  not  belong  to  it  and  the  terms  of  the  grant 
must  be  construed  with  reference  to  what  was  intended  to  be  granted. 
Such  being  the  case,  the  interest  that  passes  in  waste  land  or  land  relin- 
-quished  by  the  occupant  for  the  time  being  is  such  as  would  enable  the 
grantee  to  realize  the  revenue  due  to  Government  which  was  the  subject 
of  the  grant,  unless  the  terms  of  the  grant  show  that  a  larger  interest 
therein  was  vested  in  Government  and  that  that  interest  was  intended  to  be 
passed.  These  decisions  show  that  in  order  that  a  grant  of  villages  may 
not  fall  under  the  Pensions  Act,  it  must  be  a  grant  of  the  freehold  therein 
or  full  ownership  in  the  soil,  qualified  in  no  way  by  any  reversion  suggest- 
ed by  the  terms  of  the  grant,  in  regard  to  future  succession  or  transmis- 
sion. 

In  the  case  before  us  the  grant  is  clearly  not  a  grant  of  the  freehold  in 
the  soil  in  the  sense  already  indicated.  Exhibit  J,  which  is  the  grant, 
mentions  in  express  terms  the  contingencies  in  which  the  villages  should 
revert  to  Government.  Document  J,  after  reciting  the  grant  of  the 
two  villages,  states  :  "  which  said  villages,  the  said  Ramacbandra  Rao 
and  his  heirs  shall  continue  to  hold,  receive  and  enjoy  all  the  Circar 
revenues  derivable  from  the  lands  belonging  to  the  said  two  villages  so 
long  as  the  said  Ramachandra  Rao  and  his  heirs  shall  continue  faithful 
to  his  and  their  allegiance  to  the  British  Government  and  obedient  to 
the  Regulations  which  have  been  or  may  be  established  by  its  [104] 
authority  for  the  internal  government  of  the  country,  for  the  administra- 
tion of  justice,  and  for  preserving  to  its  subjects  the  enjoyment  of  their 
just  rights  and  privileges."  The  purpose  for  which  the  villages  were 


1888 

NOV.  1. 

APPEL- 
LATE 
GlVIL. 

12  *•  98  = 
3  I*1**-  ^nr> 


(1)  1  B.  523. 


(2)  6  B.H.C.B.  A.C.J. 


(3)  6  B.  598. 


12  Mad.  105 


INDIAN   DECISIONS,   NEW   SERIES 


[Yol. 


1888 
Nov.  i. 

APPEL- 
LATB 
CIVIL. 

12  M.  98  = 

13  Ind.  Jur 

100. 


granted  was  "  subject  to  the  performance  of  the  above  duties,"  that 
of  enabling  the  grantee  to  "  hold,  receive  and  enjoy  all  the  Circar 
revenues  derivable  therefrom."  Again  the  document  reserves  to  other 
inamdars  in  possession  of  land  allotted  to  them  in  the  said  villages 
"in  inam  tenure"  their  rights  in  full.  This  does  not  signify  that 
occupancy  rights  vested  in  others  holding  assessed  lands  were  intended 
to  be  taken  away,  nor  does  it  mean  that  the  freehold  in  any  part  of 
the  villages  was  intended  to  be  conferred,  for  a  reversionary  right  is  re- 
served to  Government  in  certain  contingencies.  It  is  not  necessary 
to  decide,  for  the  purpose  of  this  appeal,  whether  until  the  rever- 
sionary right  reserved  to  Government  accrues,  the  grantee  has  a  larger 
interest  in  waste  land  which  lay  waste  at  the  date  of  the  grant  or  was 
since  relinquished,  than  that  of  cultivating  it,  such  as  that  of  cut- 
ting timber,  &c. ;  but  it  is  sufficient  to  say  that  so  long  as  the  reversionary 
right  exists,  the  grantee  and  his  heirs  do  nob  hold  the  villages  as  freeholds 
or  in  full  ownership  as  they  hold  other  private  property.  It  is  not  shown 
that  the  villages  were  exempted  from  the  rules  framed  under  Regulation 
IV  of  1831.  On  the  other  hand  it  appears  that  the  villages  were  the  sub- 
ject of  the  enquiry  held  by  the  Inam  Commissioner  and  they  were  not 
enfranchised.  Documents  A  to  F  do  not  carry  the  case  further  or  show 
that  a  freehold  was  granted. 

Reliance  was  placed  by  the  appellant  on  the  decision  of  this  Court  in 
Panchanadayyan  v.  Nilakandayyan  (l).  The  decision  in  that  case  pro- 
ceeded on  tbo  ground  that  the  property  in  the  soil  was  the  subject  of  the 
grant.  The  history  of  inam  tenures  in  this  Presidency  was  not  then  consi- 
dered, and  the  Privy  Council  case  on  which  that  decision  rested  did  not 
decide  that  land  allotted  in  inam  tenure,  which  was  not  enfranchised,  was 
not  within  the  scope  of  the  Pensions  Act,  as  the  question  did  not  arise  for 
decision  in  that  case. 

We  consider  that  the  appeal  cannot  be  supported  and  dismiss  it  with 
costs. 
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Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


RAMACHANDRA  (Plaintiff),  Appellant  v.  THE  SECRETARY 

OF  STATE  FOR  INDIA  IN  COUNCIL.* 
[30th  August  and  8th  December,  1888.] 

Madras  Forest  Ace,  1882,  Section  lO — Procedure — Remedy  by  ordinary  suit  barred. 

Where  by  an  act  of  legislature  powers  are  given  to  any  person  for  a  public  pur- 
pose from  which  an  individual  may  receive  injury  if  the  mode  of  redressing  the 
injury  is  pointed  out  by  the  statute,  the  ordinary  jurisdiction  of  Civil  Courts  is 
ousted  and  in  the  case  of  injury  the  party  cannot  proceed  by  action. 

Plaintiff  sued  in  a  Munsif's  Court  to  cancel  the  decision  of  a  Forest  Officer 
confirmed  by  a  District  Judge  under  Section  10  of  the  Madras  Forest  Act,  1882, 
and  to  recover  certain  land,  a  claim  to  which  had  been  rejected  under  the  said 
section  : 

Held  that  the  Munaif  had  no  jurisdiction  to  entertain  the  suit. 

*  Second  Appeal  No.  54  of  1888. 
(1)  7  M.  191. 
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APPED- 

APPEAL  from  the  decree  of  H.  J.  Stokes,  District  Judge  of  Coimbatore,       LATB 
reversing    the    decree    of    P.    Narayanasmi    Ayyar,   District    Munsif    of 
Coimbatore,  in  suic  No.  387  of  1885. 

The  facts  necessary  for  the  purpose  of  this  report  are  set  out  in  the  12  *•  108~ 
judgment  of  the  Court  (KERNAN  and  MUTTUSAMI  AYYAR,  JJ.).  *3  Ind.  Jar. 

Bhashyam  Ayyangar,  for  appellant. 

The  Government  Pleader  (Mr.  Powell),  for  respondent. 

JUDGMENT. 

The  appellant  is  the  plaintiff  in  suit  No.  387  of  1885  in  the  Court  of 
the  District  Munsif  of  Coimbatore. 

The  facts  are  that  plaintiff  alleges  that  he  is  the  owner  of  lands  having 
an  area  of  822  acres  in  the  vill  ge  of  Vellimalaipattanam.  The  Forest 
Eaoge  Officer  of  Coimbatore,  acting  under  the  Forest  Act  V  of  1882, 
notified  in  the  gazette  the  intention  of  Government  to  constitute  the 
said  lands  forest  reserve.  The  plaintiff  under  Section  10  of  that  Act  filed 
a  claim  to  the  lands,  No.  53  of  1883.  On  the  18th  December  1883  the 
Forest  Officer  allowed  [106]  the  claim  to  the  extent  of  233  acres  as 
being  the  land  comprised  within  Survey  No.  363,  but  rejected  the  claim 
to  the  extent  of  589  acres  not  comprised  within  Survey  No.  363.  The 
Forest  Officer  on  the  2nd  of  December  published  in  the  gazette  a  notifi- 
cation that  the  land  rejected  from  plaintiff's  claim  was  forest  reserve, 
and  took  possession  of  it.  The  appellant  under  Section  10,  Clause  2, 
preferred  an  appeal,  No.  29  of  J884.  in  respect  of  such  rejection  in  the 
District  Court,  and  that  Court  on  the  4th  of  July  1884  dismissed  the  appeal. 
Though  a  second  appeal  might  have  been  brought  from  such  decision, 
the  appellant  did  not  bring  such  second  appeal,  but  he  filed  this  suit 
in  the  Munsif's  Court,  praying  to  have  the  decision  of  the  Forest  Officer 
and  District  Judge  cancelled  and  to  recover  possession  of  the  lands  as 
to  which  his  claim  was  rejected.  The  defendant  in  defence  stated  that, 
under  the  Boundary  Act  XXVIII  of  1860,  the  lands  claimed  by  the 
appellant  were  decided  by  the  Deputy  Superintendent  of  Survey  (Exhibit 
No.  1,  dated  2nd  March  1879)  not  to  be  within  appellant's  boundary  or 
within  the  village  of  Vellimalaipattanam,  but  in  the  Government  village  of 
Narasapuram.  The  appellant  was  aware  of  that  inquiry  and  decision, 
and  though  a  suic  No.  6  of  1879  was  brought  by  the  plaintiff  to  dispute 
other  decisions  by  the  officer  of  survey,  no  suit  was  brought  to  set  aside 
the  decision  as  regards  the  lands  now  claimed.  The  defendant  relied  on 
the  decision  of  the  Forest  Officer  and  District  Judge  as  a  bar  to  the  suit. 
The  Munsif,  by  decree  of  the  7th  of  April  1886,  decided  that  the  appellant 
was  not  concluded  by  the  boundary  decision  or  by  the  decision  of  the 
Forest  Officer  or  of  the  District  Judge — and  made  a  decree  setting  aside 
the  two  latter  decisions  and  awarding  possession  of  the  lands  claimed. 

The  District  Judge  on  appeal  by  decree,  dated  the  30tb  of  September 
1887,  declared  that  the  appellant  was  concluded  by  the  decision  of  the 
Forest  Officer  and  District  Judge  and  dismissed  this  suit  with  costs, 
holding  that  the  Munsif  had  no  jurisdiction  to  try  this  suit  after  the 
decision  made  by  the  District  Judge  and  that  the  suit  was  barred  as  res 
judicata  under  Section  13  of  the  Code  of  Civil  Procedure. 
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1888  The  grounds  of  appeal  now  are — 

DEC.  6.                   (1)  Thab  the  Munsif  had  jurisdiction  to  hear  the  suit. 

(2)  That  the  suit  is  nob  barred  by  Section  13. 

APPEL-                 (3)  That  the  decision  of  the  Forest  Officer  is  not  a  decision    [107] 

LATE  by  a  Court;,    and  that  his  decision  and  that  of  the   District 

CIVIL.  Judge  on  appeal  are  not  final. 

(4)  That  as  there  is  no  express  provision  in  the  Forest  Act  excluding 

12  M.  105=  the  jurisdiction  of  the  Civil  Courb,  the  Munsif  had  jurisdiction. 

13  Ind.  JUP.               (5)  That  the  Lower  Appellate  Court  misconstrued  Sections  5,  10,  16, 

90.  17,  and  40  of  the  Forest  Act. 

The  first  and  fourth  grounds  of  appeal  may  be  taken  together,  viz., 
whether  the  Munsif  had  jurisdiction.  Now  a  particular  procedure  before 
a  Forest  Officer  with  appeal  to  the  District  Judge  is  provided  in  the  Forest 
Act  for  determining  the  rights  of  claimants  to  land  intended  to  be  con- 
stituted forest  reserve. 

Section  4  (c)  requires  a  Settlement  Forest  Officer  to  be  appointed  to 
inquire  into  and  determine  the  existence,  nature,  and  extent  of  any  rights 
claimed,  and  to  deal  with  the  same  as  provided  by  that  chapter. 

Section  6  requires  notification  to  .be  published,  specifying  the  land 
proposed  to  be  included  in  the  reserve  and  fixing  a  time,  not  less  than 
three  months  after,  for  all  parties  claiming  rights  to  deliver  to  the  office 
notice  of  such  claim  or  to  appear  before  him  and  state  their  claims  and 
requiring  notice  to  be  served  on  every  known  or  reputed  proprietor  of  land 
included  in  or  adjoining  tho  land  proposed  to  be  taken  as  reserve. 

Section  8  requires  the  Forest  Settlement  Officer  to  inquire  into  all  such 
claims  and  record  the  evidence  in  the  same  manner  as  in  appealable  cases 
under  the  Code  of  Civil  Procedure. 

Section  9  empowers  the  Settlement  Officer  to  summon  parties  and 
compel  the  production  of  documents. 

Section  10  requires  that  in  case  of  a  claim  to  a  right  in  land  except 
rights  of  way,  of  water,  of  pasture,  and  forest  produce  to  pass  an  order 
specifying  the  particulars  of  such  claim  and  admitting  or  rejecting  the 
same  in  whole  or  in  part  ;  and  in  case  of  a  claim  admitted  in  whole 
or  io  part,  the  officer  may  come  to  agreement  with  the  claimant  for 
surrender  of  the  right,  or  exclude  the  land  from  the  limits  of  the  proposed 
forest  or  acquire  the  same  under  the  Land  Acquisition  Act. 

Clause  ii  of  Section  10  provides  that  if  a  claim  is  rejected  wholly  or  in 
part,  the  claimant,  within  thirty  days  from  the  date  of  the  order,  prefer 
an  appeal  to  the  District  Court  in  respect  of  such  rejection  only. 

[108]  Clause  iii  gives  a  similar  appeal  on  behalf  of  Government 
against  an  admission. 

Section  16  provides  that  when,  inter  alia  all  appeals  shall  have,  been 
disposed  of,  the  Government  may  publish  notification  in  the  gazette  speci- 
fying the  limits  of  the  forest,  and  declaring  t'he  same  to  be  reserved  from 
a  date  to  be  fixed  in  such  notification  and  that  the  Forest  Settlement 
Officer  shall,  before  the  date  so  fixed,  publish  the  said  notification,  and 
Section  16  provides  that  from  the  date  so  fixed  such  forest  shall  be  deemed 
to  be  reserved  forest. 

Thus  new  powers  are  given  to  Government  by  the  Forest  Act  from 
the  exercise  of  which  individuals  may  receive  injury,  and  a  special  mode 
of  redressing  such  injury  is  given  by  the  Act  and  special  procedure  pro- 
vided. If  such  special  mode  of  redress  and  procedure  was  not  intended 
to  exclude  the  jurisdiction  of  the  ordinary  Courts,  most  probably,  a  decla- 
ration to  that  effect  would  be  found  in  the  Act.  But  the  mode  of  redress 
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given  by  the  Act  is  as  suitable  for  the  redress   of  the  injury    as  the   mode        1888 
of  redress  in  an  ordinary    action,  and   is  perhaps  more  suitable  by  reason     DEC.  6. 
of  the  nature  and  extent   of   the  inquiry    that  may  be    made  in  a  fixed        ~ 
time,  especially  where  claims  may   be    numerous    and  speedy   ascertain-     APPEL- 
ment  of  claims   may   be  desirable.     The  remedies    and  rights  of   claim-       LATE 
ants  to  be  decided    on    appeal   by   the    District   Court   are   questions   of      CIVIL, 
fact  and  of  law  and  from  which  decision  there  is   a  second   appeal  to    the 
High  Court.     See  Kamaraju  v.  The  Secretary  of  State  for  India  (1).     It  is  12  Mi  105== 
an  established   principle  that  when  by  an  act  of  the  legislature  powers  are  *3  *n<*'  <*UPt 
given  to  any  person  for  a  public  purpose  from  which   an  individual  may         8®' 
receive  injury,  if  the  mode  of   redressing  the  injury  is  pointed  out  by  the 
statute,  the  jurisdiction  of  the  ordinary  courts  is  ousted,  and  in  case  of  in- 
jury, the  party  cannot  proceed  by  action.    See  The  Governor  and  Company 
of  the  Cast  Plate  Manufactures  v.  Meredith  (2),  Stevens  v.  Jeacoke(3),   West 
v.  Downman  (4). 

Raja  Nilmoni  Singh  Deo  Bahadur  v.  Ram  Bandhu  Rai  (5)  before 
the  Privy  Council  was  the  case  of  a  suit  against  the  Bengal  Government 
made  by  an  alleged  owner  of  land  which  had  been  acquired  by  proceed- 
ings taken  by  Government  under  the  Land  Acquisition  Act  X  of  1870. 
It  was  decided  that  it  would  not  be  [109]  reasonable  to  permit  a  person 
whose  claim  had  been  adjudicated  on  in  the  manner  pointed  out  by  the 
Act  to  have  that  claim  reopened  and  again  heard  in  another  suit.  That 
principle  applies  to  this  case. 

The  second  and  third  grounds  of  appeal  fail  for  the  reason  given 
respecting  their  subject  matter  by  the  District  Judge. 

The  fifth  ground  of  appeal  also  fails  as  there  has  been  no  miscons- 
truction by  the  District  Judge. 

We  do  not  see  that  the  Sections  5,  10,  16,  17  or  40  of  the  Forest 
Act  were  any  of  them  misconstrued. 

The  District  Judge  did  not  decide  that  the  adjudication  made 
by  the  Forest  Settlement  Officer  was  made  in  a  "  Forest  Court " 
under  Section  37  to  Section  41,  nor  did  the  Forest  Officer  purport  to 
adjudicate  in  "  Forest  Court  "  within  the  meaning  of  the  Forest  Act. 

We  therefore  dismiss  the  appeal  with  costs. 


12  M.  109. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


CHATHU  (Plaintiff),  Appellant  v.  KDNJAN  AND  OTHERS 

(Defendants),  Respondents.* 
[29th  August  and  16th  November,  1888.] 

Transfer  of  Property  Act,  Section  67  (a) — Usufructuary  mortgage— Remedy  of  mortgagee. 

A  usufructuary  mortgagee  is  not  entitled,  in  the  absence  of  a  contract  to  that 
effect,  to  sue  for  sale  of  the  mortgage  property. 

Semble : — The  construction  placed  on  Section  67  (a)  of  the  Transfer  of  Pro- 
perty Act,  1882,  in  Venkatasami  v.  Subramanya  (I.  L.  R.,  11  Mad.,  88)  that  a 
usufructuary  mortgagee  can  sue  either  for  foreclosure  or  for  sale  but  not  for  one 
or  other  in  the  alternative  is  wrong. 

*  Second  Appeal  No.  1362  of  1887. 

(1)  11  M.  309.  (2)  4   T.  R.  794  (3)  11  Q.  B.  731. 

(4)  L.  R.  14  Ch.  D.  Ill,  (5)  7  C.  388. 
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1888         [*.,  24  C.  677  ;4L.B.R.  222;   R.,   14   M.    232;    14  M.    284(287);    12  A.W.N.  66;   5 

NOV.  16.  °-C'  286  (292>'l 

APPEAL  from  the  decree  of  V.  P.  deEozario,  Subordinate  Judge  at 

APPEL-     Palgbat,  modifying  the  decree  of  B.  Kamaran   Naj  ar,   District  Munsif  of 
LATE       Betutnad,  in  suit  415  of  1884. 

'  The  facts  necessary  for  the  purpose  of  this  report   appear  from   the 

CIVIL,      judgment  of  the  Court  (KERNAM  and  MUTTUSAMI  AYYAR,  JJ.}. 
12  H  109.  Sankaran  Nayar,  for  appellant. 

Sankaran  Menon,  for  respondents. 

JUDGMENT. 

[110]  KERNAN.J.  (after  disposing  of  the  other  grounds  of  appeal  pro- 
ceeded as  follows)  : — 

The  fifth  ground  of  appeal  is  that  the  plaintiff  is  entitled  as  usu- 
fructuary mortgagee  to  have  a  decree  for  sale  of  the  land.  Whether  the 
plaintiff  is  so  entitled  depends  on  the  provision  of  the  usufructuary 
mortgage.  That  mortgage  in  terms  mortgaged  to  the  plaintiff's  anandra- 
van  Achuta  Menon  five  items  of  property  (the  subject  of  the  plaint)  which 
yield  125  paras  of  paddy  for  rupees  400  and  200  paras  of  paddy  valued  at 
Es.  100.  It  was  thereby  provided,  "you  shall  hold  the  lands  in  your  posses- 
sion and  take  from  the  rent  of  125  paras  of  paddy  93  paras  of  paddy  made  up 
of  86  paras  for  interest  at  5  paras  of  paddy  per  100  fanams  and  at  8 
paras  of  paddy  per  100  fanams  and  of  7  oaras  of  paddy  on  account  of 
allowance  for  drying,  and  pay  the  balance  32  paras  of  paddy  for  revenue 
and  michavaram.  "  It  was  further  provided  that  when  the  above-men- 
tioned mortgage  amount  is  paid  by  two  instalments  and  the  paddy  by  one 
instalment,  the  same  shall  be  credited  in  the  document,  and  the  lands 
shall  be  surrendered.  That  usufructuary  mortgage  does  not  fix  any  time 
for  payment.  It  is  open  to  the  mortgagor  to  pay  oif  the  mortgage  or  not 
as  he  pleases.  The  plaintiff  cannot  compel  payment  of  the  mortgage 
amount,  as  there  is  no  covenant  or  agreement  expressed  or  implied  for 
payment  by  the  mortgagor.  The  contract  of  the  parties  is  defined  by  the 
instrument.  The  mortgagee  has  a  right  to  the  produce  of  the  land 
and  to  pay  himself  thereout  interest,  and  apply  the  balance  for  allowance 
for  drying  and  for  revenue  and  michavaram.  I  am  not  aware  that  it  ever 
has  been  held  that  a  mortgagee  under  such  an  instrument  could  sue  for 
payment  of  the  amount  of  the  principal  of  the  mortgage,  either  by 
personal  action  against  the  mortgagor  or  by  sale  of  the  land.  Section  68 
of  the  Transfer  of  Property  Act  probably  would  apply  if  the  facts 
thereby  contemplated  occurred  in  this  case,  but  they  do  not.  There 
may  be  various  provisions  in  mortgages  partly  usufructuary  and  called 
usufructuary  mortgages  though  there  are  not  such  ;  and  if,  according  to 
the  terms  of  such  instrument,  the  mortgagee  is  permitted  to  sue  for  pay- 
ment or  for  sale,  such  terms  will  form  the  contract  in  such  cases.  The 
definition  given  in  Section  58,  Clause  (d),  is -a  true  definition  of  a  usufruc- 
tuary mortgage,  and  it  [111]  cioes  not  fix  a  time  or  contain  any  covenant 
or  agreement  for  payment.  Venkatasami  v.  Subramanya  (1)  was  cited, 
where  it  was  held  that  the  usufructuary  mortgagee  was  held  entitled  to  a 
sale. 

The  provisions  of  that  usufructuary  mortgage  are  not  given  in  the 
report  of  the  case,  and  they  may  not  have  been  tho  same  as  in  this  case. 
Therefore  it  is  not  to  be  considered  as  an  authority  to  be  followed  in  this 
case.  If  the  terms  of  the  mortgage  appeared  to  be  in  that  case  similar  to 
those  of  this  case,  I  would  be  bound  to  refer  this  case  to  a  Full  Bench  for 

(1)  11  M.  88. 
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decision,  as  I  am  notable  to  agree  in  the  construction  put  in  that  case  on       1888 
various  sections  of  the  Transfer  of  Property  Act,  under  which  construction     Nov.  16. 
a  mortgagee  by  usufructuary  mortgage  would  be  entitled  to   a    decree  for 
payment  or  for  sale  or  foreclosure.     In  the   circumstances    contemplated     APPEL- 
by  Section  68  of  that  Act,  a  decree  for  payment  may  be  made,  and  plaintiff       LATE 
contends    in   his  sixth    ground  of   appeal  that  as  the   property    was  sold      CIVIL, 
in  Suit  No.  518  of  1879,  his  rights  were  prejudiced.    Bub  such  sale  was  not 
made  or  caused  by  any  act  of  the  mortgagor,  and  therefore  is  not    within    *2  *•  *09 
Section  68.     The  sale  made  is  the  only  act  alleged  to  prejudice  the  plaint- 
iff,   and  therefore  Section  68  does  nob  apply.    Ib  is  not  necessary  to  decide 
whether  Section  68  applies  to  a  usufructuary  mortgage  made,    as   that  in 
this   case  was,  before  the  Transfer  of  Property  Act  came  into  operabion. 

The  objection  that  the  plaintiff  should,  on  his  seventh  ground  of 
appeal,  be  declared  usufructuary  mortgagee  is  good  and  the  decree  should 
be  modified  to  this  extent. 

We  therefore  modify  the  decree  of  the  Lower  Appellate  Court  by 
declaring  that  the  plaintiff  is  entitled  to  a  usufructuary  mortgage  on  the 
properties  and  kanam  mortgaged  to  him,  and  subject  to  the  above  modifica- 
tions the  decree  of  the  Lower  Appellate  Court  is  confirmed.  Plaintiff  failed 
and  the  appeal  is  dismissed  with  costs. 

MUTTUSAMI  AYYAR,  J. — I  took  part  in  Venktasami  v.  Subramanya, 
and  I  am  convinced  on  further  consideration  that  the  construction  placed 
therein  on  Section  67  (a),  so  far  as  it  relates  to  an  usufructuary  mortgage,  is 
not  correct.  As  stated  in  that  case,  the  clause  does  not  imply  that  an  usu- 
fructuary mortgagee  may  sue  either  for  sale  or  for  foreclosure  ;  on  the 
other  hand  the  proper  [112]  interpretation  is  that  he  cannot  sue  for 
either  remedy,  whilst  the  mortgagor  may  either  redeem  or  allow  bis  right 
of  redemption  to  become  barred  by  limitation.  In  the  last-mentioned  case, 
the  mortgagee  would  acquire  ownership  by  prescription,  and  the  limited 
interest  originally  created  in  the  mortgaged  property  by  way  of  security 
would  then  ripen  into  full  ownership  by  the  operation  of  the  present  Acb 
of  Limitation. 

The  fact  was  overlooked  that  Section  58  of  Act  IV  of  1882  defined 
the  three  pure  forms  of  mortgage  into  which  mortgages  in  use  in  this 
country  might  be  resolved,  and  thac  the  definition  of  a  pure  usufructuary 
mortgage  contained  in  Clause  (d}  is  framed  with  reference  to  what  is  known 
as  the  vivum  vadium  or  the  Welsh  mortgage  in  English  Law  or  the  Bhoga 
Bandukom  of  Hindu  Law,  for  an  indefinite  period  in  which  there  is  no 
contract  express  or  implied  on  the  part  of  the  mortgagor  to  repay  the  debt 
though  he  is  at  liberty  to  redeem  the  mortgage.  The  other  sections  of 
Act  IV  of  1882  to  which  reference  is  made  in  Vankatasami  v.  Subramanya 
are  not  inconsistent  with  this  view. 

Though  Section  58  defines  the  three  simple  and  pure  forms  of  mort- 
gage, yet  the  particular  transaction  which  may  happen  to  be  the  subject 
of  litigation  may  be  a  combination  of  two  or  more  of  the  simple  forms, 
e.g.,  a  mortgage  with  possession  containing  a  covenant  for  payment  or 
conferring  a  power  of  sale  on  default  of  payment.  The  words  in  section 
67  "  in  the  absence  of  a  contract  to  the  contrary  "  are  intended  to 
provide  for  such  mixed  forms.  The  decision  in  that  case  may  be  correct 
in  the  view  that  the  transaction  then  before  the  Court  was  not  a 
usufructuary  mortgage  pure  and  simple,  but  one  in  which  there  was 
an  obligation  to  repay  the  mortgage-debt.  With  these  remarks  I  concur 
in  the  judgment  proposed  by  Mr.  Justice  Kernan. 
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12  M.  113. 

[113]  APPELLATE  CIVIL. 
Before   Mr.  Justice  Wilkinson. 


THAMMIRAJU  AND  OTHERS  (Defendants),  Petitioners  v.  BAPIRAJD 
(Plaintiff),  Respondent.'''      [2isG  and  25th  September,  1888.] 

12  M    113 

'    Civil  Procedure  Code,  Section  521 — Arbitration — Misconduct — Award  set  aside. 

Where  a  suit  was  referred  to  arbitration ,  and  objection  was  taken  to  the  award 
on  the  ground  that  one  of  the  arbitrators  had  not  attended  a  meeting  when 
witnesses  were  examined  by  the  other  arbitrators  : 

Held,  that  the  award  was  invalid  by  reason  of  misconduct  on  the  part  of  the 
arbitrators  within  the  memiog  of.  Section  521  (ai  of  the  Code  of  Civil  Procedure. 

[R.,  15  C.L.J.  360  (365)  ;  9  Ind.Cas.  173  (174)  =  21  M.L.J.   263  =  9M.L.T.  251  =  (1911) 
1  M.W.N.  151  (154)  ;  1  O.C.  181  ;   U.B.B.   (1897—1901)   14.] 

APPLICATION  under  Section  622  of  the  Code  of  Civil  Procedure  to  set 
aside  a  decree  of  I.  L.  Narayana  Rau,  District  Munsif  of  Rajahmundry, 
confirming  an  award. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (WILKINSON,  J.). 

Subba  Rau,  for  petitioners. 

Biligiri  Ayyangar,  for  respondent. 

JUDGMENT. 

At  the  request  of  the  parties  the  suit  was  referred  for  decision  to  three 
arbitrators.  Objection  was  taken  to  the  award  on  the  ground  that  one 
of  the  arbitrators  was  absent  during  the  examination  of  witnesses.  The 
Munsif  overruled  the  objection,  being  of  opinion  that  the  presence  of  the 
three  arbitrators  at  a  majority  of  the  meetings,  and  at  the  final  meeting 
when  the  award  was  drawn  up,  was  sufficient  to  validate  the  award. 
The  defendants  petition  this  Court  to  set  aside  the  decree  founded 
on  the  award  as  illegal.  The  question  for  determination,  therefore,  is 
whether  the  absence  of  one  of  the  three  arbitrators  at  some  of  the  meet- 
ings held  amounts  to  misconduct.  It  was  held  in  Second  Appeal  No.  1316 
of  1887  that  the  word  misconduct  is  used  in  the  sense  of  neglect  of 
such  duties  and  responsibilities  as  devolve  on  arbitrators  acting  judicially 
under  the  Code  of  Civil  Procedure.  It;  certainly  was  the  duty  of  each 
and  every  one  of  the  arbitrators  to  be  present  at  all  the  meetings,  more 
especially  during  the  exam-[114]ination  of  the  witnesses.  In  Russell, 
on  the  power  and  duty  of  arbitrators,  the  result  of  the  cases  now  on  the 
point  is  given  thus  :  "  as  joint  arbitrators  must  all  act,  so  they  must  all 
act  together.  They  must  each  be  present  at  every  meeting,  and  the 
witnesses  and  the  parties  must  be  examined  in  the  presence  of  them  all, 
for  the  parties  are  entitled  to  have  recourse  to  the  arguments,  experience, 
and  judgment  of  each  arbitrator  at  every  stage  of  the  proceedings  brought 
to  bear  on  the  minds  of  his  fellow  judges  so  that  by  conference  they  shall 
mutually  assist  each  other  in  arriving  together  at  a  just  decision."  I 
have  been  referred  to  the  case  of  Nand  Ram  v.  Fakir  Chand  (l),  where  it 
was  held  that  the  presence  of  all  the  arbitrators  at  all  the  meetings  is 
essential  to  the  validity  of  the  award.  I  think  that  it  may  be  gathered 

•  Civil  Revision  Petition  No.  70  of  1888. 
(1)  7  A.  523. 
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from  the  provisions  of  Section  510  that  such    was   the  intention    of   the        1888 
Legislature,  for  it  is  provided  that  if   any  one  of   the  arbitrators  dies  or     gEP>  25. 
refuses    to    act,    the    Court    may    either    appoint  a   new  arbitrator    or 
supersede  the  arbitration  ;  in  other  words  the  remaining  arbitrators  cannot     APPEL- 
act  alone.     One  of  the  arbitrators  having  been  guilty   of   misconduct   in       LATE 
absenting  himself  from  the  meetings,  and  the  other  two  arbitrators  having 
been  guiliy  of  misconduct  in  examining  witnesses  in  the   absence  of  the 
third  arbitrator,  the  award  should,  on  the  application   of   the  defendants,    12  M.  118. 
have  been  set  aside. 

I  reverse  the  decree  of  the  District  Munsif  and  direct  him  to  readmit 
the  suit  to  his  file  and  dispose  of  it  according  to  law. 

The  petitioners  are  entitled  to  their  costs  in  this  Court. 


12  M.  114  =  1  Weir  539. 
APPELLATE  CEIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


QUEEN-EMPRESS  v.  KUNJU  NAYAR.*     [9tb  and  20th  September,  1888.] 

Penal  Code,  Sections  417,463,464,465,  511— Forgery— False  document — Fraudulent  entry 
in  a  book  of  account. 

Prisoner  was  requested  to  make  an  entry  in  a  book  of  account  belonging  to  the 
complainant  to  the  effect  that  he  was  indebted  to  the  complainant  in  a  certain 
sum  found  due  on  a  settlement  of  accounts  ;  instead  of  making  this  [113]  entry 
as  requested,  prisoner  entered  in  a  language  not  known  to  complainant  that  this 
sum  had  been  paid  to  complainant.  He  was  convicted  of  forgery  under  Section 
465  of  the  Penal  Code  : 

Held,  that  the  offence  was  not  forgery  but  a.n  attempt  to  cheat. 
[P.,  Eat.  Uurep.  Or.  Gas.  595  (596).] 

APPEAL  from  the  conviction  and  sentence  passed  bv  the  Sessions 
Judge  of  South  Malabar  (L.  Moore)  in  case  No.  23  of  1888. 

The  prisoner  sent  his  petition  of  appeal  from  jail  and  was  not 
represented. 

The  Court,  (MUTTUSAMI  AYYAR  and  SHEPHARD,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  prisoner  has  been  convicted  of  forgery  under  the  following 
circumstances  : — 

The  complainant,  a  timber  merchant,  had  been  advancing  money  to 
the  prisoner  to  supply  him  with  timber,  and  accounts  had  to  be  settled 
between  them. 

Tho  parties  met,  and  the  complainant  handed  to  the  prisoner  the 
account  book  kept  by  him  to  see  how  the  account  stood.  The  prisoner, 
after  looking  at  the  book,  said  that  he  owed  Us.  33-5-3  to  the  complainant, 
and  was  thereupon  asked  by  him  to  make  an  entry  to  that  effect  in  the 
book.  Although  the  book  was  kept  in  Tamil,  complainant  being  a  Tamil 
man  not  knowing  Malayalam.  prisoner  made  an  entry  in  Malayalam  to 
the  effect  that  Us.  33-5-3  had  been  received  on  the  5th  of  April,  and  all 
previous  accounts  settled  by  timber  supplied  on  the  15th  April.!  The 
Sessions  Judge,  with  the  assessors,  finds  that  the  entry  is  false  in  fact, 

•  Criminal  Appeal  No.  283  of  1S88. 
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1888       and  the  Sessions  Judge  is  of  opinion  that  the  making  such  false  entry 
SEP.  20.     constitutes  an  offence  under   Section  465  of  the  Indian  Penal  Code.     We 
are  unable  to  agree  in  this  opinion.     In  order  that  a  document  should  be 
APPEL-     a  faise  document  within  the  meaning  of  Section  464  of  the  Indian  Penal 
LATE       Code,  it  must  appear  that  it  was  made   with  the  intention  of  inducing  the 
CRIMINAL,  belief  that  such  document  was   made  by  or  by  the  authority  of  one  who 
did  not  make  it  or  give  such  authority.     There  is   nothing  on  the  face  of 
=   this  entry  in  the  complainant's  book   to  make  it  appear  that  the  writing 
1  Weir  339.  wag  ma(je  or  authorized  by  him.     The  entry  was  not  signed  by  the  com- 
plainant and  contained  no  indication  that  ha  acknowledged  it  as  his  own 
statement.    We  cannot,  therefore,  say  that  the  entry  is  a  document  which 
was  made  by  the  prisoner  with  the  intention   [116]    denoted   by  the  first 
clause  of  Section  464   or  caused  by  him  to  be  signed  or  executed  within 
the  meaning  of  the  third  clause  of  that  section.  Being  of  opinion  that  the 
prisoner  was  wrongly  convicted  of  forgery,  we  must  set  aside  the  convic- 
tion under  Section  465.     But  as  the  finding  is  that  the  prisoner  intended 
to  defraud  the  complainant  by  means  of  the  false  entry,  we  convict  him 
of  an   attempt  to  cheat,  Sections  417   and  511   of  the  Penal  Code,  and 
reduce  the  sentence  to  one  of  six  months'  rigorous  imprisonment. 


12  M. 116. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


AlTHALA  (Defendant  No.  2)  Appellant  v.  SUBBANA  (Petitioner}, 
Respondent*      [3rd  August,  1888.] 

Civil  Procedure  Code,  Section  586  applies    to  orders  in    execution  of  decrees  in    Small 
Cause  Suits. 

No  second  appeal  lies  from  an  order  passed  in  execution  of  a  decree  in  a  suit 
of  the  nature  cognizable  by  a  Small  Cause  Court  where  the  subject-matter  of  the 
suit  does  not  exceed  Bs.  500. 

[Appr.,  18  A.  481  (F.B.)  =  16  A.W.N.  160.] 

APPEAL  from  an  order  of  J.W.  Best,  District  Judge  of  South  Canara, 
reversing  an  order  of  K.  Krishna  Eau,  District  Munsif  of  Udipi,  in  execu- 
tion of  the  decree  in  suit  No.  115  of  1876. 

The  facts  appear  sufficiently  for  the  purpose  of  this  report  from 
the  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  WILKINSON,  JJ.). 

Ramachfindra  Rao  Saheb,  for  appellant. 

Subba  Ran,  for  respondent. 

JUDGMENT. 

The  preliminary  objection  is  taken  that  no  second  appeal  is  allowed 
by  the  Code  of  Civil  Procedure  from  the  order  made  by  the  District  Judge. 
It  is  provided  by  Section  586  that  no  second  appeal  shall  lie  in  any  suit 
of  the  nature  cognizable  in  Courts  of  Small  Causes  when  the  amount 
or  value  of  the  subject  matter  of  the  original  suit  does  nob  exceed 
Bs.  500.  It  is  conceded  that  the  decree  under  execution  directed  the  defend- 
ant to  pay  the  plaintiff  a  sum  of  money  less  than  Rs.  500,  and  that  it 
contained  no  direction  for  the  sale  of  any  immoveable  property.  It 
is  clear,  therefore,  that  it  was  a  decree  passed  in  a  suit  [117] 

*  Appeal  against  Appellate  Order  No.  4  of  1888. 
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cognizable  by  the  Court  of  Small  Causes.  It  was  held  by  the  High 
Court  in  Bengal  that  no  second  appeal  would  lie  from  orders  made 
in  execution  of  decrees  passed  in  suits  of  the  nature  cognizable  by  Courts 
of  Small  Causes — Debee  Pershad  Singh  v.  Syud  Delawar  Ali  (1).  Although 
the  decision  was  one  passed  ex  parte,  yet  it  appears  to  recognize  the 
princip  1  that  such  orders  are  orders  made  in  proceedings  in  suits  of  the 
nature  of  small  causes  and  do  not  stand  upon  a  higher  footing  than  decrees 
made  in  those  suits.  As  regards  cases  in  which  decrees  of  Small  Cause 
Courts  are  execute  i  against  immoveable  property,  Section  228  specially 
provides  that  orders  passed  in  executing  such  decrees  shall  be  subject  to 
the  same  rules  in  respect  of  appeals  as  if  the  decrees  had  been  passed  by 
the  Courts  which  execute  them.  Though  our  attention  was  drawn  to  The 
Collector  of  Bijnor  v.  Jafar  Ali  Khan  (2),  and  Mahadev  Narsinh  v.  Ragho 
Keshav  (3),  we  do  not  consider  that  they  are  in  point.  The  ques- 
tion decided  by  them  was  that  an  order  of  remand  made  by  the 
District  Court  was  appealable  to  the  High  Court,  and  it  proceed- 
ed on  the  view  that  the  orders  contemplated  by  Section  586  are 
specially  provided  for  by  Section  588.  Though  the  District  Judge  appears 
to  have  considered  that  the  decree  under  execution  was  substantially  a 
decree  passed  against  the  estate  of  the  joint  family  of  which  the  appellant 
before  us  is  a  member,  still  the  construction  adopted  by  him  cannot,  in 
•our  opinion,  operate  to  alter  the  real  nature  of  the  decree,  and  can  no 
more  give  us  the  jurisdiction  which  we  do  not  possess  than  an  erroneous 
order  maHe  in  an  appeal  preferrad  to  him  from  a  decree  passed  by  a 
District  Munsif  in  the  exercise  of  his  ordinary  jurisdiction  in  a  suit  of  the 
nature  cognizable  by  a  Court  of  Small  Causes. 

We  are  of  opinion  that  this  appeal   cannot    be   maintained,    and    we 
dismiss  it  with  costs. 


12  H.  118. 
[118]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


GURUS  AMI  (Plaintiff,}  Appellant  v.  SUBBARAYA  AND  OTHERS 
(Defendants,)  Respondents*      [7th  August,  and  26th  November,  1888.] 

Champerty — Bona  fide  litigation — Absence  of  corprut  motive -Inadequacy  of  price. 

In  consideration  of  a  loan  of  Rs.  30  made  by  plaintiff  to' defendant  to  en- 
able defendant  to  recover  from  strangers  certain  land,  defendant  sold  to  plaintiff 
a  portion  of  the  s*d  land,  the  value  of  which  was  about  Rs.  100.  The 
District  Court  held  that  the  transaction  was  champertous  and  dismissed  a 
suit  by  plaintiff  to  enforce  his  rights  : 

Held,  that  the  inadequacy  of  the  price  was  not  of  itself  sufficient  to  invalidate 
the  transaction. 

IP.,  2  N.L.R.  17  (21).] 

APPEAL  from  the  decree  of  S.  T.  McCarthy,  District  Judge  of 
Chingleput,  reversing  the  decree  of  C.  Suri  Ayyar,  District  Munsif  of 
Chingleput,  in  suit  No.  485  of  1885. 

The  facts  appear  from  the  judgment  of  the  Court  (MUTTUSAMI  AYFAR 
and  PARKER.  JJ). 


(1)  12  W.B.  86. 


Second  Appeal  No,  1280  of  1887. 
(2)  3  A.  18. 
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Desikacharyar,  for  appellant;,  referred  to  Abdool  Hakim  v.  Doorga 
Prashad  Banerjee  (l)  Damodhar  Madhavji  v.  Kahandas  Narandas  (2)  Ram 
Koomar  Coondoo  v.  Chunder  Canto  Mookerjee  (3)  Chedambara  Chetty  v. 
Ranga  Krishna  Muthu  Vira  Puchaiya  Naicker  (4),  and  Fischer  v. 
Kamala  Naicker  (5). 

Ramachandra  Ayyar,  for  respondents. 

JUDGMENT. 

Two  pangus  of  land  belonged  to  respondent  No.  1,  but  they  were  in 
the  possession  of  respondent  No.  3  and  others.  In  order  to  file  a  suit 
against  the  latter  for  their  recovery,  the  former  executed  document  A  in 
favour  of  the  appellant.  By  this  document  respondent  No.  1  reserved  for 
himself  a  quarter  kani  of  land  out  of  two  pangus,  conveyed  a  moiety  of 
the  remainder  to  the  appellant  for  Rs.  30,  and  agreed  to  place  him  in 
possession  if  the  respondent  No.  1  obtained  a  decree  for  the  recovery,  of 
two  pangus,  and  possession  under  process  of  Court.  The  appellant's 
case  was  that  respondent  No.  1  instituted  a  suit  with  the  aid  of 
[119]  Rs.  30  paid  by  him  and  obtained  a  decree  for,  and  possession  of,  two 
pangus,  that  from  1883  appellant  and  respondent  No.  1  shared  the  produce 
of  t.ho  land,  and  that  as  it  was  inconvenient  to  hold  joint  possession,  he 
claimed  partition  and  separate  possession  of  the  land  to  which  he  was 
entitled  under  document  A.  The  District  Munsif  considered  that  document 
A  was  true,  that  the  consideration  money  was  paid,  and  that,  though  the 
land  was  worth  Es.  200  and  Rs.  30  was  an  inadequate  price,  it  was  due  to 
respondent  No.  1  being  out  of  possession  at  the  time  of  the  sale  in 
appellant's  favour  and  to  the  understanding  that  the  sale  was  to  take 
effect  only  in  the  event  of  respondent  No.  1  succeeding  in  the  suit  which 
he  desired  to  institute.  On  appeal  the  Judge  was  of  opinion  that  the 
transaction  was  of  a  champertous  character  and  dismissed  the  suit  on  that 
ground,  though  he  incidentally  made  some  remarks  against  the  genuine- 
ness of  document  A.  The  contention  in^second  appeal  is  that  the  transac- 
tion is  neither  champertous  nor  opposed  to  public  policy. 

What  the  Courts  have  to  consider  in  deciding  whether  a  transaction 
is  champertous  in  this  country  is,  to  quote  the  words  of  the  Judicial 
Committee  in  the  case  of  Chedambara  Chetty  v.  R.  K.  Naickar  (4),  "whe- 
ther the  transaction  is  merely  the  acquisition  of  an  interest  in  the  subject 
of  litigation  bona  fide  entered  into,  or  whether  it  is  an  unfair  or  an  illegiti- 
mate transaction  got  up  merely  for  the  purpose  of  spoil  or  of  litigation, 
disturbing  the  peace  of  families  and  carried  on  from  a  corrupt  or  improper 
motive."  Again,  in  Fischer  v.  Kamala  Naickar  (5),  the  Judicial  Com- 
mittee observed  :  "  The  Courts  seem  very  properly  j>o  have  considered  that 
the  champerty  or  more  properly  the  maintenance  into  which  they  were 
inquiring  was  something  which  must  have  the  qualities  attributed  to 
champerty  or  maintenance  by  English  Law  ;  it  must  be  something  against 
good  policy  and  justice,  something  tending  to  promote  unnecessary 
litigation,  something  that  is  in  a  legal  sense  immoral  and  to  the  con- 
stitution of  which  a  bad  motive  is,  in  the  same  sense,  necessary."  Apply- 
ing the  test  to  the  case  before  us,  we  do  not  see  our  way  to  saying 
that  the  transaction  is  tainted  with  any  of  the  corrupt  motives  mentioned 
above.  Judging  from  the  result  of  the  litigation  which  the  trans- 
action was  intended  to  originate  or  aid,  we  see  no  reason  to  infer 


(i)  5  C.  4. 
(4)  1  LA.  241. 


(2)  8  B.  H.  C.  R.  1. 
(5)  8  M.  I.A.    170. 
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[120]  any  improper  motive.  The  only  fact  referred  to  by  the  Judge  is  that 
the  consideration  for  document  A  was  Bs.  30,  whilst  the  price  of  the  land  is 
at  present  Ks.  200.  The  present  price  of  a  moiety  would  be  Ite.  100,  and 
a  deduction  must  be  made  from  it  on  account  of  the  land  reserved  for  the 
vendor.  But,  in  deciding  whether  the  transaction  was  bona  fide  or  other- 
wise with  reference  to  inadequacy  of  prico,  regard  should  be  had  to  the 
state  of  things  as  might  have  appeared  to  the  contracting  parties  at  the 
time  when  the  transaction  was  entered  into;  for,  even  a  bona  fide 
purchaser  who  takes  upon  himself  the  risk  of  litigation  and  consents  to 
lose  what  he  pays  in  a  specified  event,  would  ordinarily  hesitate  to  pay 
the  price  which  the  property  would  fetch  when  the  litigation  proves 
successful.  We  are  unable  to  concur  in  the  opinion  of  the  Judge  that  the 
transaction  is  champertous,  because  the  respondent  No.  1  accepted  an 
inadequate  price  on  account  of  his  need,  and  we  shall  therefore  ask  him 
to  return  a  finding  on  the  first  issue,  and,  if  it  is  in  the  affirmative,  also  to 
return  findings  upoo  the  evidence  on  record  on  the  other  questions  raised 
by  the  memorandum  of  appeal  filed  in  his  Court  within  six  weeks  from  the 
date  of  the  receipt  of  this  order,  when  ten  days  will  be  allowed  for  filing 
objections. 


12  M.  120. 
OEIGINAL  CIVIL. 

Before  Mr.  Justice  Kernan. 


SHANKS  v.  THE  SECRETARY  OF  STATE  FOR  INDIA  IN  COUNCIL.* 
[20dh  February,  1889.] 

Civil  Procedure  Code,  Section  257  —Practice — Order  for  payment  of  costs  of  day— Pay- 
ment into  Court  or  to  party. 

Where  a  pariiy  to  a  suit  was  directed  by  the  High  Court  to  pay  the  costs  of  the 
day,  and  hio  oohcitor  paid  the  money  inco  Court  under  Seotioa  257  of  the  Code 
of  Civil  Procedure  : 

Held,  that  section  was  not  applicable  as  the  order  was  not  a  decree. 

APPLICATION  made  on  20th  February  1889  before  Mr.  Justice  Kernan 
in  Chambers  for  leave  to  execute  an  order  passed  on  18th  October  1888 
that  defendant  should  pay  the  plaintiff  the  [12 1]  costs  of  the  day. 
The  defendant,  instead  of  paying  the  amount  to  the  plaintiff,  paid  it  into 
Court  under  Section  257  of  the  Code  of  Civil  Procedure. 

The  p'ainf.iff's  attorney  (Champion)  contended  that  plainHff  was 
entitled  to  have  the  money  paid  to  him  direct,  and  that  the  money  ought 
not  to  have  been  paid  into  Court,  and  that  plaintiff  was  not  bound  to  go  to 
the  expense  of  applying  for  payment  out  of  Court. 

The  Acting  Advocate- General  (Mr.  Spring  Branson),,  for  the  defendant, 
contended  that  the  course  adopted  by  the  defendant's  solicitor  was  cor- 
rect, as  the  order  of  the  Court  amounted  to  a  decree  within  the  meaning 
of  Section  257  of  the  Code  of  Civil  Procedure. 

JUDGMENT. 

KERNAN,  J. — An  order  was  made,  under  Section  218  of  the  Civil  Pro- 
cedure Code  on  the  18th  of  October  last,  that  the  defendant  should  pay  the 
cost  of  the  day.  The  taxed  costs,  including  Rs.  45  for  costs  of  execution, 
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1889  amounted  to  Rg.  189-8.  The  defendant's  attorney  lodged  the  amount  in 
FEE  20.  Court,  treating  the  order  a«  a  decree  under  Section  257.  Section  257 
provides  that  all  moneys  piyable  under  a  decree  should  he  paid  as  follows: 
ORIGINAL  i8fc  jnt0  the  Court  whose  duty  it  is  to  execute  the  decree,  etc.  The 
CIVIL.  present  is  an  application  to  me  in  Chambers  to  decidg  whether  payment 
.  —  into  Court  was  the  proper  course  for  the  defendant's  attorney  to  adopt. 
A  decree  is  defined  by  Section  2  of  the  Code  to  m-3an  the  general  expres- 
sion of  an  adju  lication  upon  any  right  claimed  or  d^fcm-e  set  up  in  a 
Civil  Court,  when  such  adjudication,  so  far  as  regards  the  Court  expressing 
it,  decides  the  suit  or  aopeal.  Certain  orders  are  in  that  section  suecially 
referred  to  as  within  the  definition.  But  the  o^der  made  in  this  case 
is  no1;  one  of  those  included  in  the  definition.  Amongst  the  orders 
excluded  from  the  definition  are  orders  mentioned  in  Section  588; 
several  of  Lhjsa  excluded  o  ders  are  marked  under  sections  of  the  Code 
mentioned  in  Section  583,  which  enable  the  Court  to  awird  costs.  The 
result  is  that  orders  for  payment  of  costs  under  the  following  sections 
are  clearlv  not  decree",  viz.,  47,  53,  103.  108,  116.  29i,  366, 
paras.  2,  370,  371,  454,  455,  458,  473/7,  475,  476,  558,  and  560.  The  order 
for  payment  of  costs  was  awarded,  in  disposing  of  an  application,  under 
Section  218.  It  was  not  an  expression  of  adjudication  on  any  right  claimed 
or  defence  i?et  up,  when  such  adjudications  decided  the  suit.  That 
[122]  definition  in  Section  2  must  be  applied  as  the  test  to  the  meaning  of 
the  word  decree  whenever  it  occurs  in  the  Code.  Therefore  the  word 
decree  in  Section  257  does  not  include  the  order  in  this  case.  The 
distinctions  between  orders  and  decrees  are  preserved  throughout  the 
Code.  Section  254  provides  that  every  decree  or  order  directing  a 
narty  to  pay  money  as  compensation  or  costs  may  be  enforce  \  by  the 
imprisonment  of  the  judgment  debtor,  or  by  attachment  of  his  property 
as  after  provided.  But  Section  257  mentions  money  payable  under  a 
decree.  It  doss  not  refer  to  an  order,  which  I  cannot  hut  think  would 
have  been  referred  to  if  it  was  intended  that  Section  257  should  apply  to 
orders.  They  make  mention  in  Section  254  of  an  order,  and  this  absence 
of  reference  to  an  order  in  Section  257  following  so  immediately  ser-ms  to 
me  not  to  be  accidental.  I  think  the  omission  of  the  USUM!  'order"  in 
Section  257  was  introdu«ed,  having  regard  to  the  intention  of  the  Code  to 
provide  evidence  of  the  discharge  or  adjustment  of  decrees.  It  is  argued, 
however,  that  as  the  person  in  whose  favour  the  order  for  cost  is  made 
can,  under  Section  220.  3rd  para,  execute  it  as  if  it  was  a  decree  ;  and  as 
he  is  within  the  meaning  of  Section  2  a  decree-holder,  and  as  Section  257 
in  clause  (b)  enables  the  money  to  be  paid  to  the  decree-holders,  therefore 
an  order  for  costs  should  be  treated  as  a  decree  so  as  to  come  within 
Section  257  and  that  the  party  subject  to  suf-h  order  shall  have  thh  relief 
contemplated  by  Section  257.  But,  although  such  orders  are  executed  as 
decrees,  I  do  not  see  that  Section  257  applies  to  them.  The  amount 
of  costs  awarded  on  an  application  under  any  of  the  sections  of  the  Code 
is  generally  a  small  matter,  and  of  small  amount,  probably  contemplated 
by  the  Code  to  be  disposed  of  without  the  necessity  of  formal  a  ijustment 
and  certificate  of  payment  into  Court.  But  decrees  for  payment  of  money 
are  contemplated  as  being  of  more  importance,  and  a  resord  of  the  adjust- 
ment or  of  the  payment  of  them  is  therefore  provided  ;  for,  if  the  same 
formality  as  to  adjustment  and  certificate  of  payment  into  Court  should 
be  applied  to  the  amount  of  costs  of  application  awarded  under  the  Code, 
the  result  might  he  that  the  award  of  costs  of  the  day  or  o' her  small  sums 
of  costs  awarded  by  the  Couro  on  applications,  under  any  section  of  the 
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Code  (most  frequently  only  a  few  rupees),  would   be   nugatory  or    nearly        1889 

so.     The  coats,  if  paid  into  Court,  could  not  be  paid  out  without  an  [i23j     FEB.  30. 

order  of  the  Court — the  expense   of  which  might  be  more  in  many  cases 

than  the  small  amount  of  costs  awarded.     Though  the  Code  provides  that  ORIGINAL 

the  orders  for  costs  of  application  may  be  executed  as  if  they  were  decrees,      OlVTLi 

it  does  not  provide  that  the  amount  of  such  an  order  should  be  paid  in  any     ,     i»~i2§ 

of  the  ways  mentioned  in    Section  257.     As  an  instance,  if  at  Chambers, 

an  order  for  costs  will  be  Rs.  7,  Rule  44,  24th  July  1874.     Is  that  sum  to 

be  paid  into  Court,  and  to  be  drawn  out  at  the  expense  of  Rs.  5,  provided 

by  the  Rules  on  the  order  to  draw  it  out,  or  was  it  intended  to  burden  the 

party  needlessly  with  that  fee  on  such  a  small  amount?  In  my  judgment 

the  course  taken  on  behalf  of  the  defendant  in    paying    the  amount  of  the 

costs  awarded  by  the  order  of  the    18th  of    October  was  not  correct.     I 

think  that  Section  257  does  not  apply  to  the  amount  of  costs  awarded  in 

applications,  or  under  orders  which  are  not  decrees  within  the  definition 

of  Section  2  of  the  Code.  The  Court  has  of  course  power  to  make  a  special 

order  in  a  fit  case  for  payment  of  any  moneys    into  Court.     I  do  not   rer 

collect  having  heard,  before  this  case,  in   practice  of   costs  under  mere 

orders  which  are  not  decrees,  having  been  paid  into  Court  under  Section  257. 

Payment  to  the    party  authorized  to  receive  costs    on  getting  a  receipt  is 

usual.     The  plaintiff,  therefore,  is  entitled  to  enforce  payment  in  the  usual 

way,  unless  the  money  is  paid  to  him.     The  question  is  a  new  one,  and 

the  plaintiff  has  got  costs  of  execution,   and  therefore  I  will  give  no  costs 

of  this  application. 


12  M.  123  =  2  Weir  376. 
APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  BHARMAPPA.*     [24th  October,  1888.] 

^Evidence — Confession,  retracted — Corroboration,  deposition  of  witnesses  before  Magistrate 
read  under  Criminal  Procedure  Code,  Section  288,  insufficient. 

Where  a  prisoner  was  convicted  of  murder  on  a  confession,  retracted  at  th'e 
trial,  corroborated  by  depositions  r.3id  under  Section  288  o£  the  Code  of  Criminal 
Procedure,  and  also  retracted  at  the  trial. 

Held,  that  the  prisoner  should  not  have  been  convicted  on  such  evidence. 

[Diss.,  19  B.   728    (730);  F.,  L.B.R.  (1872-1892)  497   (498)  ;    2   Weir   509;  Appl. 
Rat.  Unr.  Or.  Gas.  894  (895)  ;  Appr  ,  27  C-  295  (307'  ;  R.,  21  A.  Ill  .  (llj!>» 
18   A.W.N.     196;  95  M.    397   (405)  =  13    Cr.L.J.    352=14    Ind.  Cas.  896  =  12 
M.L.T    1  =  (1912)  M.W-N.  549;  13   C.P.L.R.  107(110);  1  L.B.E.  238    (245) • 
Rat.  Unr.  Cr.  Cas.  719  (720)  ;  2  Weir  510  (513).] 

[124]  APPEAL  from  the  conviction  and  sentence  of  the  Sessions 
Judge  of  Bellary  (J.  D.  Goldingham)  in  case  No.  25  of  1888,  * 

Prisoner  was  convicted  of  murder  and  sentenced  to  transportation 
for  life.  .> 

The  facts  necessary  for  the  purpose  of  this  report  are  stated  in  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  PARKEB,  J.). 

The  Acting  Public  Prosecutor  (Subramanya  Ayyar),in  support  of  con-i- 
viction. 


*  Criminal  Appeal  No.  336  of  1888. 
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The  Sessions  Judge  has  convicted  the  prisoner  upon  the  depositions 

APPEL-     8^ven  DY  prosecution  witnesses   1 — 3  before  the  Committing  Magistrate, 

which  depositions  were  read  in  evidence  under  Section  288  of  the  Criminal 

Procedure  Code.     The  statements  made   hefore  the  Magistrate  were   re- 

OBIMINAL.  tracted  at  the  Sessions.     The  only  other   evidence   against    the   prisoner 

12  H  123=  wa8  n'8  confession  before  the  Magistrate,  which  was  also  retracted  at  the 

2  Weir  376     Cessions  • 

According  to  the  rulings  of  this  Court,  a  retracted  confession  must  ha 
supported  by  independent  reliable  evidence  corroborating  ib  in  material 
particulars — Queen-Empress  v.  Rangji  (1)  ;  but  we  do  not  think  depositions 
read  under  Section  288  of  the  Criminal  Procedure  Code,  and  retracted  at 
the  trial  are  by  themselves  material  corroboration.  In  this  case  they  are 
the  only  corroboration,  and  a  conviction  cannot  be  grounded  upon  such 
evidence  only — Vide.  The  Queen  v.  Amanulla  (2).  We  are  constrained, 
therefore,  to  hold  that  the  prisoner  should  not  have  been  convicted,  and 
that  the  sentence  of  the  Sessions  Court  should  be  set  aside  and  the  pri- 
soner discharged. 


12  M. 125. 

[125]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice.  Muttusami  Ayyar. 


PAPAYYA  (Petitioner),  Appellant  v.  CHELAMAYYA  (Defendant), 
Respondent*      [30th  August,  1888.] 

Civil  Procedure  Code,  Sections   244,    588,  629—  Review  of  judgment —No  second  appeal 
against  an  order  under  Section  629. 

When  a  Munsif  set    aside  on  review    an  order  rejecting  an  objection  to  the 
execution  of  a  certain  decree,  and  the  District  Gnurt  on  appeal  refused  to  interfere  : 
Held,  that  no  second  appeal  lay  to  the  High  Court. 

[R.,  14  Ind:  Cas.  39.] 

APPEAL  from  an  order  of  A.  L.  Lister,  District  Judge  of  Godavari, 
rejecting  an  appeal  from  an  order  of  the  District  Munsif  of  Tanuku,  in 
execution  of  the  decree  in  suit  No.  39  of  1879  passed  under  Section  623 
of  the  Code  of  Civil  Procedure. 

V.  Chelamayya  was  made  party  to  the  proceedings  in  execution  of  a 
decree  which  was  passed  against  his  deceased  son,  Venkafrachalam,  and 
which  directed  the  sale  of  certain  mortgaged  property.  On  July  14  1883, 
he  objected  to  the  decree  being  executed  against  the  property  directed  to 
be  sold  by  the  decree  on  the  ground  that  that  property  was  his  own 
and  not  the  judgment-debtor's.  This  objection  was  overruled  by  the 
Munsif,  who  held  that  the  remedy  was  by  separate  suit.  A  suit  was 
accordingly  brought,  but  dismissed  on  the  ground  that  the  remedy  was  not- 
by  separate  suit,  and  this  decree  was  confirmed  on  appeal.  Upon  this  he 
applied  for  a  review  of  the  order  of  the  Munsif,  dated  14th  July  1883,  and 
this  application  was  granted  and  the  order  was  set  aside. 

The  judgment-creditor  appealed,  but  the  appeal  was  rejected.  Against 
this  order  the  present  appeal  was  brought. 


*  Second  Appeal  No.  1371  of  1887. 
(1)  10  M.  295.  (2)  12  B.L.R.  App.  15. 
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Rama  Rail,  for  appellant.  1888 

Subba  Ran,  for  respondent.  •   :    AUG.  Ofy. 

[126]  The  Court  (KERNAN  and  MuTTUSAMi  AYYAB,  JJ.)   delivered 

the  following 

LATE 
JUDGMENT,  CIVIL 

The  Munsif  allowed  after  notice  a  review  of  an  order  under  Section  629 
and  fixed  a  day  to  hear  the  case.  There  was  an  appeal  to  the  Judge,  and  12rt*  •  "** 
he  confirmed  the  order  under  Section  629.  Section  588  does  not  allow  a 
second  appeal  against  an  order  under  Section  629.  The  order  is  not  itself  a 
decree.  Than  Singh  v.  Chundun  Singh  (1).  We  dismiss  the  appeal  with 
costs. 


12  M.  126. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


ALAMI  (Defendant  No.  2),  Appellant  v.  KoMU  AND 

ANOTHER  (Plaintiff  and  Defendant  No.  2),  Respondents.* 

THE  SECRETARY  OP  STATE  FOR  INDIA  (Defendant  No.  1),  Appellant 

v.  KOMU  (Plaintiff),  Respondent*      [24th February,  30th  August, 

and  16th  November,  1888.] 

Malabar  law  —  Will — Testamentary  dispositions  of  tarwad  property  by   last  surviving 
member  of  tarwad,  valid. 

The  last  surviving  member  of  a  Malabar  tarwad  can  make  a  valid  testamentary 
disposition  of  the  tarwad  property. 

[R,,  14  M.  495;  32  M.  351  =  2  Ind.Cas.  183  =  19  M.L.J.   350  (367)  =  6  M.L.T.  106  ;  17 
Ind.Cas.  769  (771)  =  24  M.L.J.  240  (255)  =  13  M.L.T.  166  (177).] 

APPEALS  from  the  decree  of  E.K.  Krishnac,  Subordinate  Judge  of 
South  Malabar,  in  suit  No.  21  of  1885. 

Plaintiff  Palatbolathil  Komu  Menon  sued  (l)  The  Secretary  of  State 
for  India  in  Council,  and  (2)  Pullayil  Mommath,  for  a  decree  declaring  that 
a  will,  dated  24r,h  November,  1878,  executed  by  CbindaramaPisharodi,  was 
genuine  and  valid,  and  that  under  the  said  will  plaintiff  was  entitled  to  the 
lands  mentioned  in  Schedules  A  and  B  of  the  plaint. 

It  was  alleged  that  some  of  the  lands  were  in  plaintiff's  possession, 
and  that  defendant  No.  2  was  in  possession  of  the  rest  under  a  lease 
obtained  from  the  Collector  of  Malabar,  who  had  [127]  taken  possession 
thereof  on  the  death  of  the  testator  under  a  claim  of  escheat. 

The  defendants  pleaded,  inter  alia,  that  the  testator  who  was  governed 
by  the  Marumakkatayam  law  could  not  make  a  valid  will. 

The  Subordinate  Judge  decreed  in  plaintiff's  favour. 

Appeal  No.  80  was  preferred  by  Pullayil  Alami,  the  representative  of 
defendant  No.  2,  and  appeal  No.  105  by  the  Secretary  of  State. 

One  of  the  principal  questions  argued  was  as  to  the  right  of  the* 
testator,  the  last  surviving  member  of  his  tarwad,  who  died  on  the  8fch 
November,  1883,  to  dispose  of  the  tarwad  property  by  will. 

The  Acting  Government  Pleader  (Subramanya  Ayyar}tio?  appellant  in 
No.  105  and  Mahddeva  Ayyar,  for  appellant  in  No.  80. 

*  \Appeals  Nos.  80  and  105  of  1886. 
(1)  110.  296. 
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Bashyam  Ayyangar,  Sankaran  Nayar,  and  Sankara  Menon,  for  res- 
pondents. 

! . ;     On  this  question  the  judgments  of  the  Courts  (KEBNAN  and  MUTTU- 
SAMI  AYYAR,  JJ.)  were  as  follows : — 

JUDGMENTS. 

The  next  question  necessary  to  be  considered  on  the  second  issue  is, 
had  the  plaintiff's  father  a  legal  right  to  dispose  of  the  tarwad  property 
by  his  will?  The  Hindu  Wills  Act  passed  on  the  19tb  July,  1870,  does 
not  apply  in  Madras,  except  within  the  town  of  Madras.  It  is,  therefore, 
necessary  to  see  what  was  the  legislation  on  the  subject  affecting  the 
mufasaal.  The  second  sub-section  of  Section  III  of  the  Regulation  16  of. 
1802  recognised  the  right  of  a  Hindu  to  make  a  will  of  his  property. 
But  by  Regulation  5,  1829,  the  prior  regulation  was  modified  as  regards 
wills  made  by  Hindus  by  declaring  (Section  4)  that  wills  left  by  Hindus 
should  have  no  legal  force  whatever,  except  so  far  as  their  contents  should 
be  in  conformity  with  the  provisions  of  the  Hindu  law  according  to  the 
authorities  prevalent  in  the  respective  provinces  of  the  Presidency. 

Upon  these  regulations  and  having  regard  to  the  decisions  of  the 
Privy  Council  in  Mulraz  Lachmia  v.  C.  V.  JR.  Jaganadha  Rao  (I)  and  in 
Nagalatchmee  Ammal  v.  Gopoo  Nadaraja  Ghetty  (2),  it  was  held  in  Valli- 
nayngam  Pillai  v.  Pachchee  (3),  on  appeal  from  Tinnevelly,  that  a  Hindu 
without  male  issue  might  dispose  of  his  property  by  will.  That  was  a 
case  of  a  Hindu  governed  by  the  ordinary  Hindu  Law. 

[128]  In  this  case  the  parties  are  Hindus,  but  subject  to  the  special 
law  of  Marumakkatayam  prevalent  in  South  Malabar,  under  which  the 
property  of  the  tarwad  is  in  the  members  jointly  with  right  of  sur- 
vivorship. According  to  that  law  the  plaintiff's  father  could  not  dispose 
df  the  tarwad  property  or  any  part  of  it  by  will,  nor  could  he  make  a 
gift  of  it  inter  vivos  while  there  was  any  other  member  of  the  tarwad 
in  existence,  and  such  gift  or  will  would  in  such  circumstances  be  in- 
valid. 

Even  of  his  own  self-acquired  property,  though  he  might  dispose  of 
it  inter  vivos,  he  could  not  dispose  of  it  by  will  against  the  tarwad,  while 
any  other  member  existed  (Ryrappan  Nambiar  v.  Kelu  Kurup  (4). 

But  upon  the  death  of  all  the  other  members  of  the  tarwad,  the 
property  of  the  tarwad  vested  in  plaintiff's  father  as  the  only  survivor  of 
the  tarwad.  There  was  no  other  tarwad  or  person  who  had  community 
with  him,  and  the  property  became  absolutely  his.  It  is  not  doubted 
that,  if  the  property  was  his  absolutely,  he  might  have  disposed  of  it,  by- 
act  inter  vivos,  during  his  lifetime.  Ife  seems  to  me  that  the  property 
was  his  absolutely.  The  law  empowered  the  plaintiff's  father  to  make 
a  will  subject  to  the  limitation  that  its  contents  should  be  in  conformity 
with  the  provisions  of  the  Hindu  Law  according  to  the  authorities 
prevalent  in  South  Malabar.  The  Subordinate  Judge  has  pointed  out 
that  in  1802,  within  a  few  years  after  South  Malabar  was  taken  posses- 
sion of  by  the  British,  Major  Walker,  an  eminent  authority  on  the 
customs  of  South  Malabar,  reported  to  Government  "  that  a  Jemmakkaren 
(proprietor)  having  no  legal  heir  may  by  his  will  leave  his  jenmam  to  such 
of  his  friends  or  acquaintances  he  may  think  proper  ;  but,  if  he  should 
die  intestate,  the  property  becomes  forfeited  to  the  Rajah.  In  disposing 


(1)  2  M.  I.  A.  54. 

(3)  1  M.  H.  C.  B.  326. 


(2)  6  M.  I.  A.  309. 
(4,  4  M.  150. 
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of  his  jenmam  by  will,  the  testator,  whether  of  high  or  low  caste,  may 
select  his  heir  from  any  caste  he  pleases  "  (page  62,  Edition  of  1870, 
Cochin).  The  Subordinate  Judge  has  referred  to  many  cases  which  have 
from  time  to  time  been  before  the  Courts  in  South  Malabar  and  on  appeal 
to  this  Court,  in  which  the  question  has  been  whether  a  member  of  a 
Malabar  tarwad  could  by  will  dispose  of  propeny  of  Malabar  tarwad  and 
also  as  to  :he  effect  to  be  given  to  and  the  [129]  construction  of  such  will. 
(See  the  document  J,  a  will  on  which  suit  Nu.  268  of  1839  was  brought). 
K  is  the  petition  and  evidence  and  judgment  in  that  suit. 

L  is  another  will,  and  M  is  the  record  of  a  suit,  No.  519  of  1875,  in 
respect  of  i  he  property  given  thereby  to  a  devisee.  N  is  record  for  an 
appeal  suit  No.  308  of  1876  in  respect)  of  a  will. 

0  is  the  judgment  of  the  District  Judge  in    that  anpeal,  22nd  August 
1876. 

P  is  a  document  called  a  deed  of  a  settlement,  dated  12th  Kanni  1015 
(26th  S<  pr.ember  1839). 

Although  the  document  is  called  a  deed  of  settlement,  it  is  in 
effect  a  will,  as  it  was  not  to  operate  until  after  the  death  of  the  exe- 
cutant. 

Q  is  another  document  similar  to  B,  which  is  a  will  dated  23rd  April 
1871,  by  a  Vakil  of  the  Munsif's  Court  at  Calicut. 

F  is  a  will  dated  21st  Medom  1031  (15th  May  1856). 

G  is  a  suit  involving  a  question  in  respect  of  a  will. 

1  is  a  judgment  in  suit  G.  I  do  not  doubt  that  wills  were  well  known 
to  and  ustd  in  South  Malabar  from   the  beginning  of  the  century,  although, 
from  the    nature   of  the    Malabar   tarwad,    they  could    not   be    in    such 
general  u^e  as  amongst  Hindus  following  the  ordinary  Hindu  Law.     I  am 
unable  to  see  that  any  of  the  provisions  of  the  will  in  question  in  this  suit 
are  contrary  to  any  provisions  of  Hindu  Law  prevalent  according  to   the 
authoriti'  s  in  South  Malabar,  and  I  agree  with  the  Subordinate  Judge  that 
it  is  a  \alid  will  according  to  tholaw  by  which  the  parties  are  bound. 

MUTTUSAMI  AYYAR,  J. — The  substantial  question  for  decision  in 
this  appeal  is  whether  document  A  is  a  will,  and,  if  so,  whether  it  is 
valid.  That  it  is  a  will  there  is  no  room  for  doubb.  It  is  designated  to  be 
a  will,  and  the  disposition  which  it  embodies,  whether  they  are  all  valid 
or  not,  are  clearly  testamentary.  The  appellant's  pleader  questions  its 
validity  on  two  grounds,  viz.,  (i)  that  according  to  Marumakkatayam  usage 
by  which  the  testator's  tarwad  was  governed,  he  was  not  at  liberty  to  make 
a  will,  and  (ii)  that  the  testamentary  dispositions  mentioned  in  docu- 
ment A  are  legally  inoperative.  With  reference  to  the  Marumakkatayam 
usage,  it  was  urged  further  that  testamentary  power  was  unknown  to 
it,  and,  that  if  it  were  not  regarded  as  inconsistent  with  su^h  usage, 
it  could  not,  at  all  events,  include  a  power  to  disinherit  [i30]  attala- 
dakam  heirs  or  divided  kinsmen.  I  now  proceed  to  deal  with  these 
questions,  and  I  take  that  last  question  first. 

Assuming  for  a  moment  that  a  person  governed  by  Marumakkatayam 
usage  can  make  a  will  when  he  can  alienate  his  tarwad  property  by  gift 
inter  vivos,  I  do  not  think  that  the  existence  of  attaladakam  heirs  or 
divided  kinsmen  will  make  any  difference.  They  might  be  entitled  to 
succeed  as  divided  kinsmen  if  the  last  survivor  of  a  tarwad  died  intestate, 
and  they  might  also  stand  between  him  and  the  Crown  seeking  to 
interfeie  by  right  of  escheat;  but,  as  they  have  no  community  of  interest 
with  the  testator,  they  are  not  entitled  to  question  his  alienation 
inter  vivos.  So  early  as  1855,  Mr.  Justice  Holloway  considered  the 
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question  when  he  was  the  Subordinate  Judge  of  Malabar,  and  said  : 
*'  If  the  deceased  was  the  sole  remaining  direct  heir  of  the  common 
ancestor  in  the  preferable  Hoe.  the  whole  joint  tenancy  merged  in  her 
person,  and  she  would  be  as  to  the  right  of  alienation  in  precisely  the 
same  position  as  the  absolute  acquirer  of  the  property,  seeing  that  she  is 
the  final  legal  representative  of  such  acquirer.  (Wigram  on  Malabar  Law 
and  Custom,  page  84)." 

The  real  question  then  is,  whether  as  divided  kinsmen,  attaladakam 
heirs  take  by  right  of  survivorship  or  of  succession,  and  in  Katuma 
Natchier's  case  (1)  it  was  held  by  the  Privy  Council  th^t  when  tbe  pro- 
perty in  dispute  was  self-acquire J  and  as  such  separa'i  ur^pirty,  there 
was  no  right  of  survivorship ;  that  such  right  was  tue  re.sjlt  of  jv>inf>  tenancy 
or  co-parcenary  as  regards  the  property  in  dispute,  ,mcl  that  s^lf-acquired 
property  therefore  devolved  on  the  widow  or  daughter  in  preference 
to  the  coparcener  under  the  Mitakshara  law.  Again,  in  Ryrappan  Nambiar 
v.  Kelu  Kurup  (2)  the  self-acquired  property  of  a  ner^o-i  govurnei  by 
Marnmakk-itavam  usage  was  held  to  be  liabl*  for  the  debts  of  the 
deceased  acquirer  in  the  hands  of  the  members  of  his  t-irwid.  That 
decision  proceeded  on  the  view  that  self-acquired  prop9rty  was  taken  by  the 
tarwad  as  the  acquirer's  heirs,  because  during  bis  life  it  was  at  his  absolute 
disposal,  and  I  see  no  reason  why  the  same  principle  is  not  applicable 
to  the  seoarate  property  of  the  sole  surviving  member  of  a  Malabar 
tarwad.  The  only  ground  on  which  the  appellant's  pleader  can  rest  his 
contention  is  that  tarwad  property  is  a  perpetual  entail,  and  that  there  is  no 
[13 1]  disposing  power  either  inter  vivos  or  testamentary  except  for  the 
necessity,  or  the  preservation  of  the  car  wad,  or  for  its  benefit.  There  was 
an  allusion  made  to  such  theory  in  regular  appeal  No.  10  of  1884.  The 
denial  of  disposing  power  as  the  incident  of  a  perpetual  entail  and  of  abso- 
lute property  either  in  the  collective  tarwad,  or  in  the  sole  surviving 
representative  cannot  be  recognized,  as  it  introduces  a  theory  of  perpetuity 
in  its  most  objectionable  form.  Though  the  appellant  contends  that  the 
members  of  the  Andale  house  are  members  of  the  testator's  tarwad,  yet 
the  contention  was  negatived  by  the  decision  in  appeal  suit  No.  49  of 
1879,  in  which  it  was  held  that  there  was  no  community  of  interest  between 
them.  The  conclusion  then  I  come  to  is  that  the  Subordinate  Judge  was 
right  in  not  raising  an  issue  as  to  whether  the  Andale  people  were  attala- 
dakam heirs. 

***** 

The  next  question  is  whether  a  testamentary  power  can  be  recognized 
under  the  Marumakkatayam  usage.  That  such  a  power  has  been  recognized 
in  the  case  of  those  who  follow  Hindu  Law  is  clear  from  the  course  of 
legislation  and  of  decisions  in  this  country.  I  do  not  see  my  way  to 
decline  to  recognize  a  similar  power  in  Malabar  subject  to  conditions 
similar  to  those  prescribed  with  reference  to  Hindu  wills,  viz.,  first,  that 
there  is  power  to  give  inter  vivos  according  to  Macumakkatayam  usage; 
secondly,  that  there  is  evidence  of  usage  showing  that  testamentary  power 
has  long  been  exercised  in  Malabar ;  and,  thirdly,  that  it  does  not  override 
the  right  of  survivorship  which  takes  effect  at  once  on  the  testator's 
death. 

It  appears  from  exhibits  J,  P,  L,  F  and  R  that  wills  have  been  made 
in  Malabar  from  1826.  There  is  an  allusion  to  the  practice  in  Major 
Walker's  report  in  1802.  There  is  a  similar  allusion  to  wills  in  the  5ch 


(1)  9  M.I.A.  539  (543). 


(2)  4  M.  150. 
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report  of  the  Select  Committee  on  the  affairs  of  the  East  India  Company, 
Volume  II.  In  1810  Mr.  Strange  thought  the  acquirer  might  alienate 
his  self-acquisitions  by  will,  but  the  Provincial  Court  objected  to  his 
decision  and  referred  the  matber  to  the  Court  of  Sadr  Adalat.  The  Sadr 
Court  observed  that  the  disposition  could  not  be  set  aside  unless  some 
title  was  proved  to  the  testator  s  property  during  his  life,  and  that  the 
mere  circumstance  of  death  could  not  originate  a  title  which  [132]  had 
previously  no  existence.  (See  proceedings  of  the  Sadr  Court,  dated  the 
25th  September  1843.) 

In  Original  Suit  No.  467  of  1837  a  will  bequeathing  self-acquired 
property  to  near  heirs  t  >  t^e  exclusion  of  the  more  remote  was  upheld  on 
the  strength  of  the  opinion  expressed  by  the  Law  Officer  attached  to  the 
Court  of  Sadr  Adalat.  (Sew  new  document  admitted  in  appeal.) 

In  1854  the  late  Sadr  Court  admitted  a  special  appeal  from  the 
decree  in  the  Civil  Court  <.f  Tellicberry  in  Appeal  Suit,  No.  247  of 
1852  on  the  ground  that  '  karnavan  had  no  authority  to  will  away 
property  to  other  than  his  heirs.  (See  proceedings  of  the  Sadr  Court, 
dated  13th  February  1854). 

In  Second  Appeal  No.  534  of  1878,  Mr.  Justice  Innes  and  myself 
held  that  self-acquired  property  which  was  not  validly  disposed  of  by  the 
acquirer  during  his  life-time  was  not  validly  disposed  of  bv  will.  In 
Kallati  Kunja  Menon  v.  P.  E.  Menon  (1)  it  was  contended  by  eminent 
Counsel  that  the  self-acquisitions  of  land  by  a  member  of  a  Malabar  tar- 
wad  were  his  separate  property,  that  after  his  death  they  lapsed  into  the 
tarwad,  but  if  accepted  by  trie  members,  they  carried  their  obligations 
along  with  them.  The  Court,  consisting  of  Sir  Colley  Scotland,  Chief 
Justice,  and  Mr.  Justice  Holloway,  observed  that  "when  it  is  once  estab- 
lished that  the  property  was  self  acquired,  we  are  perfectly  satisfied  that 
an  alienation,  charge  or  other  disposition  to  take  effect  at  once  will  be 
perfectly  valid."  Though  th-)  validity  of  a  testamentary  alienation  was 
not  then  in  question,  the  decision  was  considered  to  contain  a  dictum  that 
it  could  not  take  effect  after  the  acquirer's  death  (if  it  was  so  intended)  on 
the  ground  that  the  property  was  then  merged  in  the  tarwad.  Though 
this  dictum  was  followed  in  Second  Appeal  No  534  of  1878,  it  was  held 
that  the  self-acquired  property  remained  in  the  hands  of  the  tarwad  liable 
for  the  debts  of  the  deceased  ncqui-er,  and  thereby  suggested  that  the  tarwad 
took  as  heir  and  not  by  surivorship. 

In  Second  Appeal  No.  628  of  1884,  a  will  made  by  the  last  owner  of  a 
tarwad  in  favour  of  an  attila  iakam  heir  was  upheld  in  1885. 

Passing  on  to  the  documentary  evidence  in  this  case,  five  docu- 
ments are  referred  to  by  the  Subordinate  Judge.  The  first  of  [133] 
them  is  Exhibit  J.  It  purports  to  be  a  will,  dated  28th  March  1826, 
and  it  bequeaths  what  is  said  to  be  self-acquired  property  to  one  branch 
of  the  acquirer's  tarwad  in  preference  to  another,  and  the  decision  K  up- 
held it  against  the  disinherited  branch.  I  am  unable  to  accede  to  the 
suggestion  made  by  the  appellant's  pleader  that  the  document  simply  ex- 
pressed the  wish  of  the  founder  of  a  new  tarwad  as  to  how  it  was  to  be 
managed  after  his  death.  If  is  is  intended  to  convey  the  impression  that 
it  was  not  a  binding  transaction,  Exhibit  K  sufficiently  repels  such  infer- 
ence. 

The  second  document  is  Exhibit  P,  dated  the  26th  September  1839. 
It  is  called  a  settlement,  but  it  gives  directions  as  to  the  management  of 
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acquired  property  after  the  testator's  death.  ID  states  (paragraph  10) 
that  "after  my  death,  my  brother  Raman  will  have  the  same  power  that  I 
now  have  in  respect  of  properties  mentioned  in  the  fifth  paragraph." 
Though  it  is  called  a  settlement,  it  evidences  an  arrangement  made  in 
regard  to  management  after  the  testator's  death.  The  plaintiff's  fifth 
witness  proved  that  the  provisions  of  the  documents  were  accepted  by  the 
family. 

The  third  document  is  Exhibit  L,  dated  the  26bh  May  1851.  It 
purports  to  be  a  will,  gives  the  t  stator's  acquired  property  to  the  children 
of  his  sister's  daughters,  and  contains  directions  in  regard  to  its  future 
management.  It  was  upheld  in  1876  when  it  was  impugned  by  a  person 
who  claimed  to  be  related  to  the  testator. 

The  fourth  document  is  Exhibit  F,  dated  the  1st;  May  1856.  It  pur- 
ports to  be  a  will  and  gives  the  propeny  including  his  stlf-acquisition  to 
his  sisters  and  their  issue,  and  contains  directions  as  to  future  management* 
It  was  recognized  in  Exhibits  G,  H,  I. 

The  fifth  document  R  is  dated  the  23rd  April  1871.  It  purports  to 
be  a  will  made  by  a  vakil,  and  states  that;  "  although  it  is  not  customary 
among  Hindus  to  execut  wills,  as  the  wills  of  Hindus  are  considered  valid 
by  the  Legislative  Council,  I  make  this  will  in  regar  i  to  my  self-acquired 
property."  It  then  sets  forth  the  testamentary  arrangement  made  by 
him. 

The  foregoing  documents  show  that  from  1826  wills  were  made  in 
Malabar  in  regard  to  self-acquired  property  generally  regulating  its  future 
management  and  occasionally  giving  it  to  one  class  of  heirs  in  preference 
to  another.  With  these  documents  before  me  and  wifh  the  opinions  of 
writers  on  Malabar  and  the  dicta  of  Courts  of  Justice,  it  is  difficult 
to  say  that  as  a  form  of  [134]  alienation,  the  practice  of  making  a  will 
was  not  in  vogue  at  least  from  1826.  Although  opinions  have  varied  as  to 
its  validity,  I  do  not  see  my  way  to  holding  that  a  will  is  not  operative  in 
Malabar  unless  some  one  of  the  conditions  necessary  to  the  validity  of 
Hindu  wills  does  not  exist.  Having  regard  to  the  decision  of  this  court  in 
Vallinayagam  v.  Pachche  (l),  I  also  think  that  if  the  testa  or  is  the  sole 
owner  of  the  property  in  suit,  if  he  is  competent  to  alienate  it  by  gift  inter 
vivos,  and  if  no  right  of  survivorship  exists  in  any  one  else,  and  if  all  these 
requirements  are  satisfied  as  they  are  in  the  case  before  us,  a  testamentary 
power  must  be  recognized.  I  come  to  this  conclusion,  not  in  the  view  that 
a  testamentary  disposition  is  the  necessary  logical  extension  of  a  power  to 
give  inter  vivos,  but  on  the  ground  that  the  leading  case  on  Hindu  wills  is  an 
authority  for  the  application  of  the  principle  it  emhodies  to  the  people  of 
Malabar,  a  section  of  Hindus,  though  they  follow  a  special  usage,  when 
there  are  traces  in  the  evidence  of  the  practice  of  making  wills  for  more 
than  fifty  years. 


(1)  1  M.H.C.B.  326. 
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NURDTN  (Plaintiff),  Appellant  v.  ALAVUDIN  AND  ANOTHER 

(Defendants),  Respondents*      [16th  October  and  2nd  November,   1888.]     12  M.  1W. 

Co-use  of  action— Suit  to  cancel  patta. 

Plaintiff  sued  in  -A  Civil  Court  to  cancel  a  patta  which  he  alleged  was  incorrect 
and  fraudulently  antedated  by  the  defendant  with  a  view  to  prevent  plaintiff 
from  taking  steps  to  cancel  it  in  a  Revenue  Court :  a  copy  of  the  patt-a  had  been 
affixed  to  plaintiff's  house. 

Held,  that  the  plaintiff  bad  no  cause  of  action  cognizable  by  a  Civil  C^urt. 

APPEAL  from  the  decree  of  C.  Venkoba  Eau,  Sudordinate  Judge  of 
Madura  (West),  confirming  the  decree  of  P.  S.  Gurumurthi  Ayyar,  District 
Munsif  of  Madura,  in  Suit  No.  413  of  1836. 

Plaintiff  sued  to  cancel  a  patta  which  he  alleged  was  not  a  proper 
one,  and  was  fraudulently  antedated  by  the  defendants  with  a  view  to 
prevent  plaintiff  from  taking  summary  proceedings  before  the  Revenue 
Courts  under  Act  VIII  of  1865  to  compel  [135]  his  landlord  to  execute 
a  proper  patta.  A  copy  of  the  patfca  was  affixed  to  the  outer  wall  of 
plaintiff's  house  by  defendant  No.  2,  the  agent  of  defendant  No.  1,  the 
landlord. 

The  suit  was  dismissed  on  the  ground  that  plaintiff  had  no  cause  of 
action  in  a  Civil  Court;. 

Plaintiff  appealed. 

Ramachandra  Rau  Saheb,  for  appellant. 

Sitbramanya  Ayyar,  for  respondents. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

The  plaintiff  sued  to  cancel  a  patt*,  a  copy  of  which  defendant  No.  1 
had  caused  to  ba  stuck  on  the  outer  wall  of  his  house.  Plaintiff  alleged 
that  the  patta  was  antedated  and  purported  to  charge  an  execessive 
amount  of  kist. 

The  question  is  whebher  such  a  suit  will  lie  in  the  ordinary  courts. 
Plaintiff  does  not  demand  that  a  proper  patca  should  be  granted  him  by 
defendant  No.  1,  in  which  case  he  would  have  a  causa  of  action,  nor  does 
he  allege  that  the  affixing  of  the  copy  on  his  house  has  caused  him  any 
damage  ;  he  merely  wants  to  have  the  patta  concelled,  lest  it  should  at 
some  future  time  be  used  as  evidence  against  him  :  in  short,  he  wants  prac- 
tically a  declaration  that  defendant  has  been  making  evidence  against  him. 

It  was  urged  that  the  decision  of  this  Court  in  Second  Appeal 
No.  430  of  1885  (l)  was  inconsistent  with  Karim  v.  Muhammad 

*  Second  Appeal  No.  1271  of  1887. 

(1)  "  There  is  of  course  no  doubt  that  a  person  aggrieved  by  any  proceedings  taken 
under  colour  of  Act  VIII  is  at  liberty  to  file  his  suit  for  damages  either  before  the  Col- 
lector (Section  49)  or  in  ordinary  tribunals  (Section  78),  but  the  present  suit  is  not  one 
for  damages,  and  the  right  to  resort  to  the  ordinary  tribunals  is  at  least  limited  by  the 
general  principle  that  there  must  be  a  cause  of  action  shown,  an  injurious  act  producing 
damage. 

"  Here  there  is  no  cause  of  action  alleged.  All  that  is  stated  is  that  the  landlord 
sent  a  notice  under  Section  39,  that  he  intended  to  move  the  Collector  to  sell  certain 
land  unless  certain  arrears  claimed  were  paid  within  a  month.  Section  40  allows  a 
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Kadar  (1),  but  we  do  not  think  it  is.  The  latter  was  a  suit  to  [136] 
enforce  a  substantial  right,  the  former  to  cancel  a  mere  notice.  Neither 
the  notice  nor  the  aff ixbing  of  an  antedated  patta  amounts  to  more  than  a 
mere  assertion  on  the  part  of  the  defendant,  and  we  do  not  think  either 
would  give  rise  to  a  cause  of  action  maintainable  in  an  ordinary  court  of 
law.  There  is  no  infraction  of  any  right. 

On  this  ground  wo  think  the  decision  of  the  Courts  below  was  right 
and  dismiss  this  second  appeal  with  coses. 


12  H. 136. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


GoviNDA  (Plaintiff),  Appellant  v.  PERUMDEVI  AND 

OTHERS     (Defendants),  Respondents*      [13th  August  and 

3rd  October,  1888.] 

Specific  Relief  Act,  Section  42 — Civil  Procedure  Code, Section  53 — Amendment  of  plaint — 
Suit  to  declare  alienation  by  Hindu  widow  invalid  —Death  of  widow  pending  appeal 
by  plaintiff— Right  of  appellant  toproceed  with  appeal — Plaint  not  to  be  amended  by 
claim  for  possession. 

The  proviso  to  Section  42  of  the  Specific  Relief  Act  that  "  no  Court  shall  pass 
a  declaratory  de^,ree  where  the  plaintiff,  being  able  to  seek  further  relief  than  a 
mere  declaration  of  title,  omits  to  d.'  so"  refers  to  the  position  of  plaintiff  at  the 
date  of  suit. 

Where  a  suit  was  brought  for  a  declaration  that  certain  alienations  of  land 
made  by  a  Hindu  widow  to  the  defendants  were  not  binding  on  pUiatiff,  her 
reversionary  heir,  and  pending  appeal  by  the  plaintiff,  the  widow  died  : 

Held,  (1)  that  the  plaintiff  was  entitled  to  proceed  with  his  appeal :  (2)  that 
plaintiff  could  not  be  permitted  to  amend  his  plaint  and  claim  possession. 

fRel.,  Illnd.  Gas.  676  (6791  =  14  O.  0.  170(175)  ;  R.,  21  B.  701 ;  6  C.L.J.  74  =  11  C.W. 
N.  732  ;  5  O.C.  360  (365).] 

APPEAL  from  the  decree  of  Venkafca  Rangayyar,  Acting  Subordinate 
Judge  of  GodavarL  in  Suit  No.  2  of  1885. 

The  facts  necessary  for  the  purpose  of  this  report  appear  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  WILKINSON,  JJ.) 

Parthasaradhi  Ayyangar  and  Biligiri  Ayyangar,  for  appellant. 

Subba  Ban,  for  respondents. 

JUDGMENT. 

Defendant  No.  1  in  this  suit;  was  a  Hindu  widow,  and  the  property  in 
litigation  devolved  on  her  on  the  death  of  her  [137]  only  son.  The  appellant 
•claimed  to  be  the  reversionary  heir  of  that  son,  and  instituted  the  present 
suit  under  Section  42  of  the  Specific  Relief  Act  to  have  it  declared  that 

month's  gr.ine  within  which  the  Alleged  defaulter  may  either  pay  the  money  or  show 
cause  before  the  Collector  why  tha  sale  should  not  be  held.  In  a  certain  sense,  there- 
fore, the  notice  gives  a  cause  of  action  before  the  Co) lector,  for  it  enables  the  defaulter  to 
«ome  into  the  Collector's  Court  aud  indeed  requires  him  to  do  so  within  a  month,  if  he 
has  any  objection  to  make.  Bntit  gives  no  cause  of  action  before  the  ordinary  courts. 
The  Courts  are  strictly  judicial ;  but  the  Collector  combines  judicial  and  executive 
functions,  being  both  bound  to  sell  if  no  objection  is  raised  and  the  prcoeedings  appear 
regular,  and  bound  to  adjudicate  on  such  objections  as  may  be  raised. 

(I)  2  M.  89. 

•  Appeal  No.  125  of  1886. 
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certain  alienations  made  by  her  were  made  in  excess  of  her  power  as  a  child- 
less widow,  and  were,  therefore,  not  binding  on  the  reversion.  The 
Subordinate  Judge  considered  that  the  right  asserted  was  a  contingent, 
and  noh  a  vested  interest,  and,  holding  that  no  declaratory  decree 
could  be  made  in  respect  of  such  right,  dismissed  the  suit  and  directed 
the  plaintiff  to  pay  the  costs  of  defendant  No.  4.  The  decision  of 
the  Subordinate  Judge  proceeded  solely  on  the  ground  mentioned 
above,  and  no  finding  was  recorded  on  any  of  the  other  issues  raised 
for  decision.  The  plaintiff  appealed  to  this  Court,  but  his  appeal 
came  on  for  disposal  together  with  another  appeal  (Regular  Appeal  No.  83 
of  1886)  perferred  by  one  IComaudur  Vedanta  Desikacharlu,  who  had 
also  claimed  a  declaratory  decree  as  the  real  reversioner,  and  whose  suit 
had  also  been  dismissed  by  the  Subordinate  Judge  for  the  like  reason. 
The  present  appellant  was  a  party,  defendant,  in  that  suit,  and  this  Court 
set  aside  the  decree  of  the  Subordinate  Judge  passed  therein  and  remanded 
it  for  disposal  on  the  merits.  With  reference  to  tbe  appeal  now  before  us, 
this  Court  then  adjourned  it,  and  directed  that  if  appellant  in  the  other 
case  succeeded  in  the  Court  below,  it  should  be  reported.  Whilst  the 
other  case  was  pending  on  remand  in  the  Subordinate  Judge's  Court,  the 
widow  died,  and  the  reversionary  right  asserted,  in  whomsoever  it  vested, 
became  un  estate  vested  in  possession.  The  Subordinate  Judge  referred 
to  Section  361  of  the  Code  of  Civil  Procedure,  and  made  an  order  that 
the  suit  abated,  and  no  appeal  has  been  preferred  from  that  order.  In 
this  state  of  facts,  this  appeal  is  posted  again  for  disposal.  It  is  urged  for 
the  appellant  that  there  is  a  decree  in  force  against  the  appellant,  and 
that  the  appeal  cannot  abate.  It  is  also  contended  for  him  that  he  should 
be  permitted  to  amend  the  plaint  so  as  to  treat  his  right  as  a  vested 
interest  and  to  claim  possession  as  consequential  relief. 

Our  attention  is  drawn,  on  the  other  hand,  to  Section  42  of  the  Specific 
Relief  Act  and  to  the  decision  in  Gosaien  Shiva  Eamv.  RughoRai  (l).  Tne 
proviso  to  Section  42  of  Act  I  of  1877  directs  [138J  that  "no  Court 
shall  make  any  such  declaration  where  the  plaintiff,  being  able  fco  seek 
further  relief  than  a  mere  declaration  of  title,  omits  to  do  so."  But  this 
direction  obviously  refers  to  the  position  of  the  plaintiff  when  ho  com- 
menced the  suit  and  cannot  be  treated  as  taking  away  a  right  of  suit 
which  bad  already  accrued.  We  do  not  consider  that  the  proviso  is 
applicable  to  this  case,  for  "when  the  Court  once  acquires  jurisdiction  it 
cannot  be  divested  of  it  except  under  some  provision  of  law."  The  Appel- 
late Court  has  only  to  see  as  a  Court  of  error  that  the  decree  under  appeal 
was  correct  or  otherwise  when  it  was  passed.  Nor  is  Section  361  applies 
able  to  this  case,  for  the  appellant  may  insist  on  proceeding  with  the 
appeal  in  regard  to  his  liability  to  pay  costs  to  defendant  No.  4,  though 
defendant  No.  1  is  dead.  He  may  also  say  that  the  alienees  are  the 
substantial  defendants,  and  that  they  are  alive.  The  decision  of  the 
Subordinate  Judge  on  the  preliminary  ground  which  is  at  variance  with 
illustration  (e)  of  Section  42  cannot  be  supported  and  must  be  set  aside. 

The  next  question  for  consideration  is  whether  in  the  event  that  has 
arisen,  the  original  plaint  may  be  amended.  The  right  disclosed  by  the 
plaint  was  a  right  to  sue  for  a  mere  declaration  of  title,  and  it  has  now 
ceased  and  is  replaced  by  a  right  to  sue  for  possession  by  reason  of  the 
reversion  having  become  an  estate  vested  in  possession.  The  amendment; 
would  substantially  alter  the  original  cause  of  aation  and  rest  on  an  event 
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which  did  not  occur  until  after  the  suit;  had  been  instituted  and  bsen  dealt 
with  by  the  Court  of  first  instance.  We  are  of  opinion  that  the  amend- 
ment asked  for  cannot  be  made  at  this  stage  of  the  suit. 

We  therefore  reverse  the  decree  of  the  Lower  Court  and  remand  the 
suit  for  determination  on  merits.  The  respondents  will  pay  the  appellant's 
costs  in  this  Court,  andtbe  costs  in  the  Lower  Court  will  be  provided  for 
in  the  revised  decree. 


12  H.  139  (F.B.). 
[139]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Mr.  Justice  Kernan,  Mr.  Justice  Muttusami  Ayyar, 
Mr.  Justice  Parker,  and  Mr.  Justice  Wilkinson. 


NARARINGA  AND  ANOTHER  (Defendants),  Nos.  2  and  3,  Appellants 

v.  SUBBA  (Plaintiff),  Respondent*      [15th  December,  18b7  and 

23rd  October,  1888.] 

Civil  Procedure  Code,  Section  586 — Mofussil  Small  Cause  Court  Act  (XI  of  1865),  Sec- 
tion 6— Suit  against  sons  of  Hindu  debtor,  on  a  bond  executed  by  father,  not 
cognizable  by  Small  Cause  Court— Hindu  law — Liability  of  son  for  debt  of  living 
father. 

i      •  i  •    I 

In  a  suit  upon  a  bond  executed  by  a  Hindu,  the  plaintiff  made  the  debtor's 
sons  defendants  along  with  their  father,  and  a  decree  was  passed  against  the 
father  and  sons  jointly  for  payment  of  the  debt  : 

Held,  by  the  Full  Bench  that  the  suit  as  against  the  sons  was  not  a  suit  of 
the  nature  cognizable  in  Court  of  Small  Causes  within  the  meaning  of  Section 
586  of  the  Code  of  Civil  Procedure. 

Held,  further,  by  the  Divisional  Bench  that  the  decree  against  the  sons  was 
bad. 

[R. ,  27  M.  243  (247)  =  14  M.L. J.  84  (94).] 

APPEAL  from  the  decree  of  H.  R.  Farmer,  Acting  District  Judge  of 
Kurnul,  modifying  the  decree  of  M.  Madhava  Eau,  District  Munsif  of 
Kurnul,  in  Suit  No.  290  of  1885. ' 

The  facts  of  this  case  are  set  out  in  the  following  order  of  reference  to 
a  Full  Bench  made  (by  Kernan  and  Wilkinson,  JJ.)  on  the  15th  December 
1887t:— 

"  The  defendants  Nos.  2  and  3  are  sued  on  a  bond  executed  by  their 
father,  on  26th  November  1882.  The  father  is  still  alive.  He  and  these 
defendants,  his  sons,  have  been  sued  in  the  District  Muusif's  Court  of 
Kurnul  on  the  regular  side. 

"  Tfce  bond  was  proved,  and  that  defendant  No.  1  received  the  amount 
of  it.(| 

"  There  is  no  finding  by  the  District  Judge  on  appeal  whether  the 
money  was  borrowed  on  the  bond  for  purposes  binding  on  the  family. 
Nor  is  there  any  finding  that  it  was  for  illegal  or  immoral  purposes. 

"  The  question  is  whether,  under  such  circumstances,  the  suit  was  in 
its  nature  a  Small  Cause  suit  within  Section  586  of  the  Civil  [140]  Pro- 
cedure Code  so  as  to  bar  an  appeal  ;  or  in  other  words,  was  it  such  a 
suit,  as  against  the  2nd  and  3rd  defendants,  the  sons,  as  the  Judge 
of  a  Small  Cause  Court  would  not  have  jurisdiction  to  try. 


*  Second  Appeal  No.  2,60  of  1887. 
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"The   decision  in   Gopal  Krishna  Sastri   v.    Ramayyangar  (l)  by  a       1888 
Division  B^nch  is   an  authority  that   the  Small  Cause   Court  has  juris-     OCT.  23. 
diction  to  entertain  such  a  suit,  and  it  refers  to  the  Full  Bench   decision  . 

in  Ponnappa  Pillai  v.  Pappuvayyany&r  (2)  in  which  the  nature  of  the  son's 
obligation  is  fully  discussed  by  Mr.  Justice  Muttusami  Ayyar.  BENCH. 

"  The  decree  in  the  Small  Cause  suit,  if  such  suit  is  maintainable,  is    jolT"^ 
a  personal  decree  against,  the  sons  even  though  they  may  have  no  assets,       ,„  B  . 
ancestral  or  otherwise,  of  their  father  and  family.     If  the  sons  are  liable 
as  sons  only  to  the  extent  of  assets  of  the  father  or  family,  then  the  decree 
of  a  Small  Cause.  Court  should  not  be  in  personam,  but  to  the  extent  of  the 
assets,  a  decree  which  that  Court  apparently  has  not  the  power  to  make. 

"  The  qm  stions  then  are  — 

i.     Is  this  a  suit  in  which  a  second  appeal  lies  ? 
ii.     Has   a  smaU   Cnuse    Court   jurisdiction    to  entertain   such  a 
suit  against  the  defendants  Nos.  2  and  3,   who  are  only  sued 
as  sons  of  iheir  father  who  is  still  alive  ? 

iii.  Is  the  obligation  of  the  sons,  one  arising  on  contract  or  implied 
contract,  or  only  a  moial  oSjligation  not  enforcible  in  civil  law  except 
against  assets  of  the  father  and  family? 

Rnmachandra  Rau  Saheb,  for  appellants. 

The  questions  are,  are  the  sons  of  a  Hindu  father,  who  is  alive, 
liable  to  satisfy  the  debts  of  the  father,  it  appearing  that  the  debt  was 
not  beneficial  to  the  family  ?  Secondly,  whether  the  suit  is  of  a 
Small  Cause  nature  ?  Here  the  suit  is  not  of  a  small  cause  nature. 
By  Section  6  of  Act  XT  of  1865  only  contract  debts  could  he  sued 
for  in  a  Small  Cause  Court.  There  is  no  contract  of  any  kind  here 
either  implied  or  express,  nor  has  the  conduct  of  the  parties  led  them  to 
believe  that  there  was  an  implied  contract.  There  is  no  theory  of  law  to 
support  a  contract  either  implied  or  express,  and  hence  the  Small  Cause 
Court  has  no  jurisdiction.  See  Gopal  Krishna  Sastri  v.  Ramayyangar 
which  purports  to  follow  the  case  [141]  in  Govinda  Munyea  Tiruyan  v, 
Bapu  (3),  see  also  Harihara  v.  Subramanya  (4),  and  Karuppana  v.  Vira- 
badra  (o),  In  all  these  case  it  was  held  that  the  Small  Cause  Courts  had 
no  jurisdiction.  In  analogous  cases  also  it  has  been  held  to  the  same 
effect  as  in  maintenance  cases.  Savitribai  v.  Luximibai  and  Sadasiv 
Ganoba  (6),  David  v.  Grish  Chunder  Guha  (7).  On  the  question  of  the 
son's  liability,  see  Section  283  of  Mayne's  Hindu  Law,  4th  Edition.  Ib 
is  there  said  that  sons  are  not  bound  to  pay  the  father's  debt  when 
he  is  alive.  The  decree  in  this  case  is  a  personal  decree,  and  it  does 
not  by  the  force  of  the  provisions  of  the  Code  of  Civil  Procedure  bind 
the  sons. 

Rama  Rau,  for  respondent. 

The  Small  Cause  Court  had  jurisdiction.  If  the  father  dies,  a  suit 
lies  in  a  Small  Cause  Court  on  the  promissory  note  executed  by  the  father. 
Tho  question  whether  the  suit  is  of  a  small  cause  nature  is  determined  by 
seeing  whether  this  suit  could  havo  beon  brought  in  a  Small  Cause  Court 
if  there  ha;l  been  such  a  Court  in  existence.  If  it  can  ba  so  instituted, 
then  there  is  no  second  appeal.  The  case  in  Karuppana  v.  Virabadra  is 
exactly  in  point.  The  principle  of  decision  in  that  case  applies  exactly 
to  this  case.  See  Kunhali  Beari  v.  Keshava  Shanbaga  (8)  and  Ponnappa 
Pillai  v.  Pappuvayyangar. 


(1)  4  M.  236.  (2)  4  M.  1.  (8)  5  M.  H.  0.  R.  200.       (4)  9  M.  250. 

(5)  6  M.  277.  (6)  2  B.  573  (622).      (7)  9  C.   183.  (8)  11  M.  67. 
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1888  The    Full    Bench,    (KERNAN,    MUTTDSAMI  AYYAB,    PARKER  and 

OCT.  23.     WILKINSON  JJ.)  delivered  the  following  judgment  :— 

FULL  JUDGMENT  OF  THE  FULL  BENCH. 

BBNCH.  "  We  are  of  opinion  that  this  suit  was  nob  one  of  a  Small  Cause  nature 

~         so  far  as  it  relates  to  the  2nd  and  3rd   defendants,   and  that  there  is  a 
'    *      second  appeal  from  the  judgment  of  the  Lower  Appellate  Courb  by  them. 
'    '''       The  case  is  remitted  to  the  Division  Bench." 

The  Divisional  Bench  (KERNAN  and  WILKINSON,  JJ.)  on  the  23rd 
October  1888  delivered  the  following 

JUDGMENT.* 

On  return  of  the  Full  Bench  decision  wa  reverse  the  decree  of  the 
Lower  Appellate  Court  against  the  2nd  and  3rd  defendants,  and  dismiss 
the  suit  as  against  them  with  costs  throughout,  including  the  costs  of  this 
appeal. 


12  M.  142  (P.C.)  =  16  LA.  1  =  5  Sap.  P  C.J.  271  =  13  Ind.  Jur.  9. 
[142]  PRIVY  COUNCIL, 

PRESENT : 

Lord  Fitzgerald,  Lord  Hobhouse,  and  Sir  Richard  Couch. 
[On  appeal  from  the  High  Court  at  Madras.] 


MINAKSHI  NAYUDU    (Defendant),  w.  IMMUDI  KANAKA  RAMAYA 
GOUNDAN  (Plaintiff).      [1st  November,  1888.] 

Execution  sale — Hindu    Law — Ancestral  Zamindari  sold  in  execution  of  decree  for 
money  against  the  father,  including  the  son's  right  of  succession — Debt  not  immoral. 

A  sale  in  execution  of  a  decree  against  a  zemindar  for  his  debt,  purported  to  com- 
prise the  whole  estate  in  his  zemindari.  In  a  suit  brought  by  his  son  against 
the  purchaser,  making  the  father  also  a  party  defendant,  to  obtain  a  declara- 
tion that  the  sale  did  not  operate  as  against  the  son  as  heir,  not  aflacting  his 
interest  in  the  estate,  the  evidence  did  not  establish  that  the  father's  debt  had 
been  incurred  by  him  for  any  immoral  or  illegal  purpose: 

Held,  that  the  impeachment  of  the  debt  failing,  the  suit  failed;  and  that  no  par- 
tial interest  but  the  whole  estate  had  passed  by  the  sale,  the  debt  having  been 
one  which  the  son  was  bound  to  pay. 

Hardi  Narain  Sahu  v.  Ruder  Parkash  Misser  (1)  (where  the  sale  was  only  of 
whatever  right,  title,  and  Interest  the  father  had  in  property)  distinguished. 

[F.,  36  B.  68  (76)  =  13  Bom.  L.R.  1161  (1168)  =  1'2  Ind.  Gas.  949;  R.,  12  A.  99  (100); 
12  A.  209;  27  A.  16  (P  B.)  =  1  A-L.J.  310;  15  B.  13  (19)  ;  21  B.  616  (619);  20  C. 
328  (337)  ;  34  C.  642  (F.B)=5  C.L.J.  491  (498|  =  11  O.W.N.  593  =  2  M.L.T. 
207  ;  3  Bom.  L  R.  322  (332)  ;  4  Bom.  L.R.  587  (598)  :  1  O.O.  112;  D.,  15  B. 

87.] 

APPEAL  from  a  decree  (7th  April,  1884)  of  the  High  Court  varying  a 
decree  (14th  April,  1883)  of  the  Subordinate  Judge  of  Madura  (West). 

The  question  here  was  whether  the  whole  estate  of  inheritance 
in  an  ancestral  zemindari  had  passed  to  a  purchaser  at  a  sale  in 
execution  of  a  money-decree  against  the  zemindar,  or  only  such  right 
as  he  held  in  the  estate,  as  distinguished  from  his  son's  right  of 
succession. 

*  of  the  Divsional  Beoch-ED. 
(1)  11  LA.  26  =  100.  626. 


IY.]  M1NAKSHI   NAYUDU  V.    I.    K.   HAMAYA   QOUNDAN      12  Mad. 

The  suit  was  brought  by  the  son  of  the    zamindar  of  Velliyakundam        1888 
against  his  father,   and  the   present  appellant,    for  a   declaration  that  a      Nov.  1. 
promissory  note  for  Rs.  2,000,   made  by  the  zaraindar   and  held  by  the         ~~ 
latter,   was  given   for  a  debt  contracted    by  the  zamindar  for  an  immoral      PBIVY 
purpose  ;  thus  the  sale  of  the  zamindari  in  execution  of   a  decree,   obtain-    GouNCIIi. 
ed  upon  the  promissory  note,  was  invalid  as  against  the  plaintiff,  who,   it    j9~vr~i*n 
was   alleged,  was    [143]  entitled  to  succeed  on  tb6  death  of  the  present      (P  c  v 
zamindar  notwithstanding  the  sale.  .    ' 

For   the  defence  it  was  denied  that  the  debt  was  incurred   for  any          '    '    =*_ 
immoral  purpose,  and  an  issue  was  fixed  to  that  effect.  «M    4* 

The    decree    agdnst    the    father    was    obtained    on  20th  August,  ~ 

1879  ;  the  zamindari   was  sold  on  30r,h    August,  1880  ;    the  son  filed  his       ld<  Ju 
objection  OQ  4th  November,  1880,  and  brought  this  suit  on  15th  November, 
1882. 

The  Acting  Subordinate  Judge  (C.  Purusotham)  dismissed  the  suit 
on  the  ground  that  the  evidence  had  failed  to  show  that  the  debt  was 
incurred  for  any  immoral  purpose.  He  cited  Gopalasami  Pillai  v. 
Chokalingam  Pillai  (l). 

On  an  appeal  to  the  High  Court,  this  decree  was  varied  by  a  Division 
Bench  (TURNER,  C.J.,  and  MUTTUSAMI  AYYAH,  J).  Their  judgment,  alter 
referring  to  the  circumstances  under  which  the  note  was  made,  proceeded 
thus  : 

"That  consideration  was  paid  for  the  promissory  note  was  proved  by  the 
first  defendant  who  was  called  as  a  witness  by  the  second  defendant ;  but 
although  general  evidence  was  given  that  the  first  defendant  was  immoral 
and  kept  a  concubine,  the  evidence  as  to  the  purpose  for  which  the  loan 
was  taken  was  discrepant,  and  the  Subordinate  Judge,  while  he  was  not 
convinced  it  was  taken  for  a  family  purpose,  was  also  not  satisfied  that  it 
had  been  taken  for  an  immoral  purpose.  On  this  finding,  in  view  of  rulings 
to  which  he  allude^,  he  held  that  the  claim  failed. 

"  We  agree  with  the  Subordinate  Jurig^  that  the  suit  is  not  barred 
by  limitation.  Tnere  was  no  inquiry  whether  the  plaintiff  was  entitled 
to  resist  the  sale.  We  also  agree  that  the  evidence  offered  by  the  plain- 
tiff was  too  unreliable  to  warrant  a  finding  that  the  first  defendant 
had  contracted  the  dobs  on  which  the  decree  was  obtained  for  an  immoral 
purpose. 

"  We  see  no  reason  to  think  that  the  lease  was  not  created  for  good 
consideration,  and  it  is  not  denied  that  two  sums  of  Rs.  6  000  and 
Us.  3,000,  respectively,  have,  in  fa<.-t,  been  applied  for  the  satisfaction  of 
the  decree  in  original  suit  No.  16  of  1863. 

The  income  which  remained  for  the  support  of  the  family  was  not 
large,  and  although  the  first  defendant  may  have  been  extravagant  in  his 
expenditure  in  proportion  to  bis  fortune  and  [144]  have  indulged 
immorality,  it  is  not  shown  that  the  loan  was  taken  with  the  intention 
that  it  should  be  expended  in  immoral  puncses,  or  that  it  was  so  ex- 
peude  i  ;  the  lender,  looking  to  the  necessitous  circumstances  of  the  family, 
may  well  have  believed  the  money  was  required  for  family  purposes, 
though  there  is  no  evidence  that  any  representation  of  this  kind  was  made 
to  him  or  that  he  lent  his  money  on  the  faith  of  such  a  representation.  All 
that  is  shown  is  that  the  first  defendant  contracted  a  debt.  We  have  then 
to  consider  whether  the  plaintiff  is  entitled  to  the  whole  or  any  portion  of 
the  relief  sought  by  him.  He  is  not  entitled  to  a  declaration  that  the  debt 
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1888       was  contracted  for  immoral  purpose3,  nor  is  he  entitled  to    a  declaration 

Nov.  1.      that  the  judgment  d^bt   is  not,  under  any  circumstances,  binding  on  him  ; 

but,  in  view  of  the  recent  ruling  of  the  Privy  Council  that  a  sile  in  execu- 

PBIVY      fcjon  Of  a  money-decree  of  the  right,  title,  and  interest,  of  a  Hindu  fa^.her, 

COUNCIL,   will  affect  only  the  interests  of  the  father,    the  plaintiff  is  entitled  to  a 

^~~L»«    declaration    that  the  sale  in  execution  of  the  decree  of  1879  has  affected 

'      '     the  interests    of  the  first  defendant  only  and  not  those  of  the  plaintiff. 
IB  I  A  1=  "  '^ne  ^our^  cinn°t'  make  any  order  directing  or  prohibiting  mutation 

'    '  J3    of  names  in  the  revenue  register.     To    the  extenr,  indicated  the  decree  of 
'    .  '  '  the  Subordinate  Judge  is  reverse  1  and  the  claim  in  part  decreed,  and,  in 
~          mod  fication  of  the  ord-ir  of  the  Subordinate  Judge,  it  will  be  ordered  that 
the  parties  do  bear  their  own  costs  in  both  Courts." 

This  appeal  was  thereupon  preferred  by  the  purchaser. 
Mr.  J.  D.  Mayne,  for  the  appellant,  argue  i  that  the  decree  of  the  first 
Court  dismissing  the  suit  should  ba  restored,  By  the  concu-rent  findings 
of  two  Courts,  the  son's  suit  had  failed  to  show  that  the  father's  debt  had 
been  contracted  for  any  immoral  purpose.  Tne  debt  having  bean  con- 
trac^ed  for  no  immoral  purpose,  the  Court  which  execute  1  the  decree  of 
1879  was  competent  to  sell,  and  ha  i  sold,  on  30th  August,  1880,  the  whole 
estate.  As  to  the  quantity  of  interest  sold,  the  procedure  in  execution 
sales  no  longer  restricted,  since  Act  X  of  1877  cann  into  operation,  the 
thing  soH  to  the  right,  titl-%  and  interest  of  the  judgment-debtor,  as  did 
Act  VIII  of  1859,  section  259  (sile  certificate).  The  corresponding  sec- 
tions in  th^  amende  i  procedure  of  Act  X  of  1877.  in  XFI  of  1879,  and  in 
XIV  of  1882,  were  adapted  to  the  sale  of  all  such  [145]  interest  in  the 
estate  itself  as  might  be  legally  sold.  He  referred  to  Sections  287  and 
3 16  of  the  latter  Acts. 

The  interest  of  the  son  was  liable  to  ba  sold  in  satisfaction  of  his 
father's  debt,  and  the  Higb  Court  Judges  had  apparently  meant  ti  re'er  to 
the  then  recent  case  of  Hardi  Narain  Sahu  v.  Ruder  Perkas  Misser  (1), 
where,  however,  the  sale  was  onlv  of  the  father's  right,  title,  and  interest, 
with  the  result  that,  for  that  reason,  the  son's  interest  was  held  not  to 
have  been  sild.  The  general  rule  being  that  one  merab  <r  of  a  joint  family 
could  not  be  made  liable  by  another  member  for  debt,  not  for  the  family 
benefit,  there  were  exceptions,  of  which  one  was  that  the  son  was  bound 
to  pay  the  father's  debt,  and  the  granlson,  the  grandfather's  if  no*  incurred 
for  any  immoral  purpose.  He  referred  to  Hunoomin,  Persiud  Pindiy  v 
Mussumat  Babooee  Munraj  Koonweree  (2),  Girdharee  Lall  v.  Kantoo  Lall  (3), 
Suraj  Bunsi  Koer  v.  Sheoproshad  Singh  (4). 

He  referred  also  to  Deendyal  Lai  v.  Jugdeep  Narain  Singh  (5)  as 
applying  the  principle  of  the  above  exception  to  the  ca«e  of  executions 
of  decree  against  the  father  binding  the  son's  interest,  unless  restricted  to 
the  father's  interest,  where  the  debt  was  of  the  proper  character  ;  this 
being  the  development  of  the  principle  that  the  father  had  power,  for 
lawful  and  moral  purposes,  to  anticipate  against  his  son  bv  action  taken 
in  his  own  lifetime;  in  other  words  to  bind  his  interest  by  sale  or 
mortgage. 

He  referred  also  to  Nanomi  Babuasin  v.  Modun  Mohun  (6),  Simbhunath 
Panday  v.  Golab  Singh  (7),  Pettachi  Chetttar  v.  Sengili  Vira  Pandia 
Chinnathambiar  (8),  Bhaabut  Pershad  v.  Mussumat  Girja  Koer  (9),  and 

(11  11  I.A.  26  =  10  C.  626.  (2)  6  M.  I.  A.  393.         (3)  1  I.  A.  321. 

(4)  6  I. A.  88  =  50.  148.   '  (5)  4  I.A.  247  =  3  G.  198.    (6)  13  I  A.  1  =  13  C.  21. 

(7)  14  I.A.  77  =  14  0.  572.  (8)  14  I.A.  84  =  10  M.  241.  (9)  15  I.A,  99  =  15  0.  717. 
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he  distinguished  the  effect  of  sales  of  the  father's  right,  title,  and  interest       1888 
only  from  that  of  the  sale  in  the  present  case.  Nov.  1. 

In  regard  to  t.he  character  of  the  property  sold,  he  referred  to    Sartaj        ~ 
Kuari  v.  Deoraj  Kuari  (1).  PRIVY 

[146]  The  respondent  did  not  appear.     Their  Lordships'  judgment  COUNCIL. 
was  delivered  by  LORD  FITZGERALD.  12  M  112 

JUDGMENT.  (P.C.)  =  ^ 

In   this  case  the  appellant  was  the  decree   creditor.     The  note  for         '  p«~| 
Rs.  2.000  was  not  originally  passed  to  him,  but  he  became  the  bona  fide      ^'_lq' 
holder,    and    upon   that  note  he  obtained   a  money   decree    against  the  ~1 

zamindar.  An  attempt  has  been  made  to  impeach  that  decree  which  their  n  '  up* 
Lordships  will  presently  refer  to.  The  decree  creditor  fehon  took  the 
ordinary  procjedings  to  have  the  zamindari  attached  and  sold.  The  son 
of  the  zamindar,  who  was  the  plaintiff  in  the  suit  now  before  their  Lord- 
ships, intervened,  and  he  first  sought,  by  petition  an  order  that  his  interest 
in  the  zamindari  should  be  excluded  from  the  sale,  and  that  the  sale 
should  ba  made  subject  to  his  right.  It  does  not  appear  from  any  docu- 
ment before  their  Lordships  what  order,  if  any,  was  made  on  that  petition  ; 
but  their  Lordships  assume  that  the  petitioner  failed  bnfore  the  Court  below 
in  obtaining  that  protection  which  he  sought.  Notwithstanding  that 
petition,  proceedings  towards  a  sale  went  on,  and  upon  the  documents 
before  their  Lordships  they  must  come  to  the  conclusion  that  the  thing 
professed  and  intended  to  be  sold,  and  actually  sold,  was  not  the  father's 
share,  but  the  whole  interest  in  the  zamiodari  itself.  Throughout  this 
case  the  son  does  not  appear  to  have  ever  contended  that  no  more  than  his 
father's  interest  was  sold.  His  case  was  that  the  whole  zamiudari  was 
sold  out  and  out ;  he  impeached  the  debt  which  led  to  the  sale,  and  as- 
serted that  the  decree  founded  on  it  could  not  bind  his  interests.  That 
impeachment  of  the  debt  has  failed.  It  was  said  to  have  been  for  illegal 
and  immoral  purposes,  and  if  it  had  been  in  its  inception  illegal  and  im- 
moral, the  son  would  not  be  liable  to  pay  the  debt,  and  the  zamindari 
would  not  be  the  subject  of  sale.  But  that  ground  has  entirely  failed. 
The  Subordinate  Judge,  who  examined  the  evidence  with  the  greatest  care, 
correctly  came  to  the  conclusion  that  there  was  no  satisfactory  evidence 
that  the  debt  was  contracted  for  illegal  or  immoral  purposes,  and  there 
is  no  doubt  in  the  case  that  the  original  creditor  advanced  the  Rs.  2,000 
bona  fide,  and  that  it  was  a  debt  contracted  by  the  father  and  coming 
within  the  ordinary  rule  of  Hindu  law  with  reference  to  an  estate  such 
as  is  now  before  their  Lordships,  that  the  son  would  be  liable  for 
the  debt  contracted  by  the  father  to  the  extent  of  the  assets  coming 
to  him  by  descent  from  the  father,  and  that  bis  [147]  interest 
in  the  zamindari  was  liable  and  might  be  sold  for  the  satisfaction 
of  that  debt.  The  son,  having  failed  to  get  the  protection  which 
he  sought  by  his  petition,  instituted  this  suit  impeaching  the  debt  and 
seeking  to  be  absolutely  relieved  from  it.  He  has  failed  entirely  in 
that,  and  their  Lordships  quite  agree  with  the  judgment  of  the  Subordinate 
Court  that,  failing  in  that  his  whole  suit  failed.  The  plaintiff  based  his 
case  upon  the  impeachment  of  the  debt  and  upon  that  alone,  and  failing  in 
that  allegation  and  that  impeachment,  the  whole  suit  fails.  That  being 
the  case,  there  might  have  baen  a  sale  of  this  estate  under  this  decree, 
including  the  whole  interest  or  of  so  much  as  was  necessary.  Upon  the 

(1)  15  LA.  51  =  10  A.  272. 
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1888       documents  their  Lordships  have  arrived  at  the  conclusion  that  the  Court 
Nov.  1.      intended  to  sell,  and  that)  the  Court  did  sell,  the  whole  estate,  and  not  any 

partial  interest  in  it. 

PRIVY  Their  Lordshipa  do  not  intend  in  any  way  to  depart  from  principles 

COUNCIL,    which  they  haye  acted  upon  in   prior   cases.     The  High  Court,  in  dealing 

with  the  case,  entirely  agrees  with  the  Subordinate  Judge  in  the  view  which 

he  took  of  the  evidence,  and  would  so  far  confirm    his  ruling  ;  but  it  says, 

(P.    )=      "  but  in  view  of  the  recent  ruling  of  the  Privy  Council  that  a  sale  in  execu- 

tion  of  a  money  decree  of  the  right,  title,    and  interest  of  an  Hindu  father 

'••        will  affect  only  the  interests  of    the   father,    the   plaintiff    is   entitled  to  a 

declaration  that  the  sale  in  execution  of  the  decree  of  1879  has  affected  the 

Jar.     interests  of  the  first  defendant  only  and  not  those  of    the  plaintiff."     The 

"  recent  ruling  "  referred  to  is   probably  that  to  be  found  in  Hardi  Narain 

Sahu  v.  Ruder  Perkash  Misser  (1). 

The  High  Court  seems  to  have  acted  on  the  rule  so  laid  down  as  a  rigid 
rule  of  law,  apparently  apolicabie  to  this  panicuiar  case.  But  the  distinc- 
tion is  obvious.  In  Hardi  Narain's  case  all  the  documents  showed  that 
the  Court  intended  to  sell  and  that  it  did  sell  nothing  but  the  father's  share 
— the  share  and  interest  that  he  would  take  on  partition,  and  nothing 
beyond  it- — and  this  tribunal  in  that  case  puts  it  entirely  upon  the  ground 
that  everything  showed  that  the  thing  sold  was  ''whatever  rights  and 
interests  the  said  judgment-debtor  had  in  the  property  "  acd  nothing 
else. 

Their  Lordships  are  of  opinion  that  the  decision  of  [148]  the 
Subordinate  Judge  was  entirely  right,  and  that  the  decision  of  the  High 
Couit  was  wrong  in  holding  that  less  than  the  entirety  of  the  estate  was 
sold. 

Their  Lordships  therefore  will  humbly  advise  Her  Majesty  that  the 
decision  of  the  High  Court  varying  the  decision  of  the  Subordinate  Judge 
be  reversed,  that  the  appeal  to  the  High  Court  be  dismissed  with  costs, 
and  that  the  decree  of  the  Subordinate  Judge  be  reinstated,  and  their  Lord- 
ships give  the  appellant  the  costs  of  this  appeal 

Solicitors  for  the  appellant :  Messrs.  Bowcliffes,  Eawle  &  Co. 


12  M.  118  =  1  Weir  533. 
APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.H  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


QUEEN-EMPRESS  v.  BAMASAMI.*     [15th  and  20th  November,  1888.] 

Penal  Code,  Sections  95,  477 — Destruction  of  a  valuable  security — Unstamped  document 
purporting  to  be  a  valuable  security — Act  causing  slight  harm, 

A,  having  had  certain  transactions  with  B,  wrote  out  a  rough  account  showing 
his  indeb'cdness  to  B  and  signed  the  total-  Tha  piper  was  not;  stamped.  B 
afterwards  presented  it  to  A  and  demanded  payment  of  the  total  amount.  A 
paid  part  only  and  after  an  altercation  tore  up  the  paper  : 

Held,  tb»t  the  »ot  of  tearing  up  the  paper  cons  ituttd  the  offence  of  destroying 
a  valuable  security,  »nd  the  harm  caused  was  such  that  a  person  of  ordinary 
sente  and  temper  would  complain  of  it. 

[P.,  25  C.  207  =  1  O.W.N.  681  (682).] 

•  Criminal  Appeal  No.  447  of  1888. 
(1)   11  I. A.  26  =  IOC.  6-26. 
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APPBAL  against  the  conviction  anl    sentence   of  C.  Ramachandra        1888 
Ayyar,  Acting  Sessions  Judge  of  Nellore,  in  Sessions  case  No.  26  of  1888.     Nov.  20. 

Th<?  aooellant  wis  a  S'ib-overseer  on   the  Nellore   Railway   and  the 
complainant  was  a  contractor  employed   bv  him   oa  railway   work.     The     APPEL- 
appellant  having  become  indebted  to  the  comolainant  to  the   amount  of       LATE 
Rs.  164,  wrote  a  rough  account,  containing  figures  only  with  no  particulars,  CRIMINAL, 
and  signed  the  total.     This  document  he  handed  to  the  complainant  and 
pronvsei  to  pay  the  money  due  on  [149]  the  receipt  of  final  bills  for  the  12  ^-  **8=» 
work  done.    The  document  was  not  stamped.     The  complainant  sometime  *  ™"eir 
afterwards  presented  this  document  to  the  appellant  for  payment ;  but  the 
appellant  paid  only  Rs.  25,   saying  that  that  Was  all  that  was  due  on  it. 
The  complainant  then  asked  him  either  to  pay  the  whole  debt  or  return  the 
paper,  whereupon  an  altercation  took  place  and  the  appellant  tore  the  paper 
into  four  fragments  and  threw  them  down.     Three  of  these  fragments  were 
produced  in  Court ;  they  contained   the  appellant's  signature  to  the  total 
of  Rs.    164,  but  not  the  name  of  the  complainant. 

The  appellant  was  convicted  by  the  Sessions  Court  of  the  offence  of 
destroying  a  valuable  security  and  sentenced  to  one  year's  simple  impri- 
sonment and  a  fine  of  Rs.  200. 

Mr.  Grant  for  appellant  argued  that  by  reason  of  the  document  in 
question  being  valueless  for  want  of  a  one  anna  stamp  the  offence  charged 
had  not  been  committed,  and  that  in  any  case  the  harm  caused  was  so 
slight  as  to  render  Section  95  of  the  Indian  Penal  Code  applicable  to  the 
case. 

The  Acting  Government  Pleader  (Subramany.x  Ayyar),  for  the  Crown, 
oontra,  referred  to  ex-parte  Kdpcilavaya  Saraya  (l)  and  High  Court  Procee- 
dings 5th  August  1873  (2). 

The  Court  (COLLINS,  C.  J.,  and  WILKINSON,  J.)  delivered  the 
following 

JUDGMENT. 

The  appellant  has  been  found  guilty  under  Section  477,  Indian  Penal 
Code,  and  sentenced  to  simple  imprisonment  for  one  year,  and  a  fine  of 
Rs.  200.  The  Judge  finds  that  the  accused  tore  up  an  account  in  the 
handwriting  of  the  accused  and  signed  by  him,  which  showed  a  balance  of 
Rs.  164  in  favour  of  the  complainant,  the  first  witness,  and  that  he  did  so 
with  the  intention  of  defrauding  the  first  witness. 

On  behalf  of  the  appellant  it  is  contended  that  the  document  which 
appellant  tore  up  is  not  a  valuable  security,  inasmuch  as  it  was  not  stamped 
as  required  by  law,  and  therefore  was  inadmissible  for  the  enforcement  of 
any  legal  claim.  It  appears  to  us,  however,  that  the  document,  though  not 
a  valuable  security,  is  one  which  purports  to  be  a  valuable  security.  It  is 
in  the  handwriting  of  the  accused,  and  shows,  according  to  the  evidence 
of  the  first  witness,  which  tl\e  Judge  accepted,  that  a  sum  of  Rs.  164  was 
[150]  due  by  defendant  to  the  first  witness.  All  that  we  have  to  consider 
here  is  the  document  in  its  present  state.  Though  unstamped  and  there- 
fore inadmissible  in  evidence  in  support  of  a  legal  claim,  it  undoubtedly 
purports  to  ba  a  valuable  security,  that  is,  a  document  whereby  the 
accuse i  acknowledged  that  he  lay  under  a  legal  liability.  It  has  been 
laid  down  in  England  (see  2  East's  Pleas  of  the  Crown,  p.  955)  that 
forgery  may  be  committed  of  a  promissory  note  on  unstamped  paper 
even  thoush  the  law  prohibits  the  affixing  of  the  stamp  afterwards.  All 
the  Judges  agreed  that  it  was  not  necessary  to  constitute  forgery  that  the 

(1)  2  M.H.C.R.  247.  (2)  7  M.H.O.R.  App.  xxvi. 
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1888       instrument  should  be   available  in    support  of  a  claim  in  a  Court  of  law  r 

.Nov.  20.    that  though  a  compulsory  payment  by  course  of  law  could  not  have  been 

enforced  for  want  of  the  proper  stamp,  yot  a   mau  might  equally    be  de- 

APPEL-     frauded  by  a  voluntary  payment  being  lost  to  him.     The    principles  there 

LATB       laid  dowu  are  equally    applicable  to   cases  falling  under  Section    477  in 

CRIMINAL,  consequence  of  the  use  of  the  words  "purports  to  be."    To  show  the  fallacy 

of  the  argument  we  may  take  the  case   of  a  duly    stamped    and  executed 

=   deed  of  sale  or  mortgage  torn  up  while  the  party  was  on  the  way  to    the 

1  Weir  533.    registration  office.     It    could    hardly  be    maintained  that    because   the 

document  for  want  of  registration  did  not  create  any  legal  right  therefore 

the  wanton  destroyer  of  it  could  not  be  held  liable  under  Section  477. 

It  is  then  argued  that  the  act  of  the  accused  was  intended  to  cause 
such  slight  harm  that  no  person  of  ordinary  sense  and  temper  would  com- 
plain of  it.  We  are  unable  to  accede  to  this  argument.  Section  95,  Indian 
Penal  Code,  was  only  intended  to  provide  for  those  cases  which  fall  within 
the  letter,  hut  not  withiu  the  spirit  of  the  penal  law.  The  tearing  up  by 
the  prisoner  of  an  account  in  his  own  handwriting  and  signed  by  him, 
showing  advances  made  by  the  first  witness,  repayments  made  by  him, 
and  the  balance  due  by  him  to  the  first  witness,  he  having  just  made  a 
payment  to  first  witness  of  a  sum  far  short  of  the  amount  actually  due, 
cannot  in  our  judgment  be  considered  to  be  an  act  to  which  the  provisions 
of  Section  95  apply. 

On  the  merits  we  consider  that  the  charge  was  amply  made  out  by 
the  evidence  for  the  prosecution,  and  we  therefore  confirm  the  finding  of 
the  Judge.  We  do  not,  however,  consider  that  the  case  was  one  which 
called  for  such  a  severe  sentence  as  that  pronounced  by  the  Judge. 

[l51]The  appellant  has  been  on  bail  since  the  llth  October.  We  there- 
fore alter  the  sentence  of  imprisonment  to  one  of  simple  imprisonment  for 
one  month  from  this  date,  and  we  confirm  that  part  of  the  sentence  which 
imposes  a  fine  of  Rs.  200,  but  direct  that  only  139  of  the  sum,  if  paid,  be 
given  i o  the  complainant,  and  we  further  direct  that,  if  such  fine  be  not  paid, 
the  appellant  be  further  simply  imprisoned  for  one  month. 


12  M.  131  =  13  Ind.  Jur.  33  =  1  Weir  480. 

APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice  and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  APPASAML*     [18th  January,  1889.] 

Penal  Code,  Sections  415,  419,  463  —Cheating  by  personition  -Forgery. 

A  falsely  represented  himself  to  be  B  at  a  University  Examination,  got  a  hall 
ticket  under  B'g  name  and  headed  and  signed  answer  papers  to  questions  with 
B's  name  : 

Held,  that  A  committed  tho  offanc3s  of  forgery  aad  cheating  by  personation. 

[P.,   15  A.  210  (215)  =  13  A.W.N.96;  Appl  ,  28  M   90  (101)  =  1  Weir  538-A  ;  R.,  1  P.R. 
1907  =  32  P.L.R   1907  ;  Rat.  Uar.  Or.  Gas.  627  (6^9,.] 

APPEAL  against  the  conviction  and  sentence  of  R.  Sewell,  Sessions 
Judge  of  Bdllary,  in  Sessions  case  No.  47  of  1888.  The  Sessions  Judge 
recorded  the  following  findings  on  the  evidence : — 

'  Criminal  Appeal  No.  525  of  1888. 
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"  That  the  appellant  falsely  represented   himself  to  be  one  Vellore        1889 
Absalom  David  at  t.he  Univers  ty  Matriculation  and  First  in  Arts  Exami-     JAN.  18. 
nations  held  at  Bt)llnry  in   December  1887,  gob  a  hall  ticket  under  that 
name,  sat  un'ier  that  name  in  the  hall,  and  for  thre«-and  a-half  days  wrote     APPBL- 
answer  papers  to  questions,  signing  his  name  'V.A  David'  and  attesting  the       LATE 
papers  in  the  heading  provided   as  being   the  papers   of  Vellore  Absalom  CRIMINAL. 
David."  - — 

Upon  these  findings  the  Sessions  Judge  following  the  decision  of  the  12  M 
High  Court  of   Madras  under  similar  cucumstam-es  in  Criminal  Appeal  1S  Ind^JuF< 
No.  103  of  1871,  m  preference  to  that  of  the  High  Court  of  Allahabad  in        53 
Empress  v  Dworka  Prasnd  (l'i,  convicted  the  apj.ellant  of  personation  and 
forgery  under  Sections  415  and  463  of  the  Penal  Code. 

1152]  Mr.  Nelson  for  appe'lant  argued  that  the  facts  alleged  did  not 
constitute  an  offence,  that  no  harm  or  loss  was  attempted  to  be  caused, 
and  that  no  unlawful  intent  was  proved 

Mr.  Wedderburn  and  Mr.  Grant,  contra. 

The  Court  (COLLINS,  C.J.,  and  PARKER,  J.)  delivered  the  following 

JUDGMENT. 

We  see  no  reason  to  doubt  the  appellant's  identity  with  the  person 
who  appeared  nt  the  examination  at  Bellary  under  the  name  of  Vellore 
Absalom  David.  Tne  attention  of  the  witnesses  who  identified  him  was 
specially  directed  to  the  Candida  e,  and  we  see  no  reason  for  distrusting 
either  the  honesty  of  their  testimony  or  the  accuracy  of  their  recollec- 
tion. 

The  question  then  arises  whether  the  appellant  has  committed  the 
offences  defined  in  Sections  415  and  463  of  the  Indian  Penal  Code.  By 
falsely  pretending  to  be  one  Vellore  Absalom  David  he  induced  an  officer 
of  the  University  to  deliver  to  him  certain  property,  i.e.,  a  ticket,  entitling 
him  to  enter  the  examination  room,  and  be  there  examined  lor  the 
Matriculation  test  of  the  University,  which  ticket  would  not  have  been 
given  had  t.he  superintendent  not  been  so  deceived.  Then  by  wnting  the 
examination  paper  (Exhibit  I)  the  appellant  made  a  false  document  with 
the  intention  of  causing  it  to  be  believed  that  that  document  was  made  by 
one  Vellore  Absalom  D^vH.  These  acts  will  respectively  constitute  the 
offences  of  cheating  and  forgery  if  they  were  done  fraudulently.  We  are 
of  opinion  that  the  acts  of  the  appellant  in  obtaining  by  personation  a 
ticket  from  the  superintendent,  and  in  signing  the  name  of  Vellore 
Absalom  David  on  the  examination  papers,  clearly  indicate  an  intention 
on  his  part  to  lead  the  University  authorities  to  believe  that  the  examina- 
tion papers  were  answered  by  Vellore  Absalom  David,  and  by  this  means 
to  endeavour  to  pr<  cure  the  grant  of  a  certificate  to  the  effect  that  Vellore 
Absalom  David  had  passed  the  Matriculation  examination  of  the  Madras 
University.  The  certificate,  if  granted,  would  have  a  certain  recognized 
value,  and  we  hold  it  would  have  been  obtained  by  means  of 
fraud. 

We  are  fortifird  in  this  opinion  by  the  fact  that  in  1871  a  Bench  of 
this  Court  (HOLLOWAY  and  KINDERSLEY,  «JJ,)  came  to  a  similar  conclu- 
sion on  similar  facts,  (Criminal  Appeal  No.  103  of  1871.) 

[153]  We  hold,  therefore,  that  the  appellant  was  rightly  convicted 
under  Sections  419  and  465  of  the  Indian  Penal  Code  and  dismiss  this 
appeal. 

(1)  6  A.  97. 
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1888  12  M.  153  =  2  Weir  738. 

Noll_23<  APPELLATE  CRIMINAL. 

APPEL-  Before  Mr.  Justice  Mattusami  Ayyar  and  Mr.  Justice  Parker. 

LATB 

CRIMINAL.       QUEEN-EMPRESS  v.  COMMER  SAHIB.*     [23rd  November.  1888.] 

12  M    183=   Evidence  let.  Section*  '26,  27 — Confe&sional  statements   made  in  the  custody  of  police — 

2  Weir  738.          T0l>t  °f'  admissioility- 

The  test  of  the  almissibility  unler  S motion  '27  of  the  Evidence  Ace  of  informa- 
tion received  from  an  aucused  person  in  the  custody  of  a  police  offi-.er,  whether 
amounting  toacmfeision  or  not,  is:— "*ras  the  fact  discovered  byrevson  of  the 
information,  and  how  much  of  the  inform*' ion  was  the  immediate  cause  of  the 
fact  discovered,  and  as  such  a  relevant  fact." 

[P.,  14  B.  260  (264)  (P.B.t;  R..  31  M.  127  =  12  M.L  J.  66  (68)  =  3  M.L.T.  270;  U,B  R, 
(1906)  3rd  Qr.  Evidence,  3.] 

THIS  was  a  case  of  which  the  recoi'ds  ware  called  for  by  the  High 
Court  und^r  Section  439  of  the  Coda  of  C.-iminal  Procedure. 

The  prisoner  was  charged  with  the  offences  of  theft  in  a  bui'ding  and 
house-bretking  by  nig'it  u*'der  Sections  3dO  and  457  of  the  Penal  Code, 
and  was  trie  1  by  H.  H.  O'Farrell,  Ac  ing  Sessions  Judge  of  Tanjore,  and 
a  jury.  There  was  evi  lenue  tracing  the  stolen  property  to  the  possession 
of  the  prisoner,  and  also  evidence  of  certain  statements  with  reference  do 
it  male  by  him  while  in  tha  custody  of  r,he  police.  Upon  the  latter  point 
the  A'stinJ  Sessions  Juiga  dirjcted  the  jury  in  oaragraph  7  of  his  charge 
as  follows  : — 

"  Tnere  is  no  doubt  that  the  orisoner  was  taken  to  the  village  of 
Kasapuram  on  the  10i.h  abd  llth  August,  and  there  this  property  was 
produced  on  his  demand  by  the  orosejutioa  witnesses  Nos.  3  to  8.  Any 
statements  made  by  the  prisoner  that  these  cloths  had  been  previously 
deposited  with  tha  witnesses  are  concessional  statements  made  while  the 
prisoner  was  in  the  custody  of  the  police,  and  you  must  entirely  dismiss 
them  from  your  minds.  They  are  entirely  inadmissible  as  against;  the 
prisoner,  and  only  so  much  of  them  is  admissible  for  the  purpose  of 
corroborating  the  [154]  fact  thas  the  property  was  found  widn  these 
witnesses  as  distinctly  alleges  bhab  matter.  In  other  words  you  must 
take  the  bare  fact  that  tta  prisoner  said  thai  certain  articles  were  found 
widh  certain  persons  ;  not  that  he  said  that  he  had  himself  left  them  with 
these  persons." 

With  regard  GO  these  directions  the  Acting  Sessions  Judge  referred 
to  Adu  Shikdar  v.  Queen- Empress  (1)  and  Empress  oflndiav.  Panchom  (2). 

The  High  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  passed  the 
following 

PEOCEEDINGS. 

The  High  Court  is  of  opinion  that  the  law  was  not  correctly  laid 
down  to  the  jury  by  the  Acting  Sessions  Judge  in  paragraph  7.  The  gene- 
ral rule  applictble  to  confessions  made  bv  prisoners  whilst  in  the  custody 
of  a  police  officer  is  contained  in  S  action  26  of  the  Indian  Evidence  Act, 
and  the  proviso  contained  in  Section  27  refers  to  an  exception  to  that  rule. 

*  Proceedings  of  the  High  Court,  No.  1079,  Judicial. 
(1)  11  C.  635.  (2)  4  A.  198. 
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The  material  words  are  "  so  much  of  such  information,  whether  it  amounts       1888 
to  a  confession  or  not  as  relates  distinctly  to  the  fact  thereby  discovered  may    Nov.  28. 
be  proved."     The  reasonable  construction  is  that  in    ad  iuion    to    the  fact 
discovered,  so  much  of  the    information  as   was    the  immediate  cause    of     APPEL- 
ita  discovery  is  legal  evidence.  LATE 

The  statement  made  by  the  prisoner  in  this    case,    viz.,  that    he   had  CRIMINAL, 
deposited  the  cloths  produced  with  the  witnesses  who  delivered  them  up  on 
demand    was  the  proximate  cause  of  their  discovery    and  was   admissible   ^  **•  *" 
evidence.     If  he  had  proceeded  further  and  stated    that  they  were    cloths  2  Weip  738> 
which  he  stole  on  the  day  mentioned  in  the  charge  from  the  complainant, 
that  statement  would  not  be  evidence,  for  it  would  be   only   introductory 
to   a   further  act   on  his    part,  viz.,  that   of  leaving  the    cloths  with    the 
witnesses,  and  on  that  ground  it  would  not  be  the  immediate  cause  of,  or  the 
necessary    preliminary    to,    the  fact  discovered.     The  test  is:    "was    the 
fact  discovered  by  reason  of  the  information,  and  how  much  of  the  informa- 
tion was  the  immediate  cause  of  the  fact  discovered,  and  as  such  a  relevant 
fact."     This  appears  to  us  substantially  the  principle  on  which  the  cases 
reported  in  Adu  Shikdarv.  Queen-Empress,  Empress  of  India  v.  Pancham, 
and  Beg  v.  Jora  Hasji  (1)  were  decided. 


12  M.  155  =  13  Ind.  Jar   32. 
[155]   APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Shephard. 


SETHURAMA  (Plaintiff  No.  2>,  Appellant  v.  PONNAMMAL 
AND  OTHERS  (Defendants),  Respondents.* 
[4th  and  18th  December,  1888.] 

Hindu  Law — Succession—Band.}™, — Paternal  great  aunt's  grandson. 

According  to  the  Hindu  L*w  of  Scniession  in  foree  in  the  Midr*s  Presidency, 
the  grandstm  of  a  paternal  gra^i  au'it  of  the  deceased  inherits  to  him  as  a 
b*ndhu. 

SECOND  appeal  against  the  decree  of  S.  Gopilacharyar,  Subordinate 
Judge  of  Midura  (East)  in  Appeal  Suit  No.  139  of  1887,  affirming  the 
decree  of  P.  S.  Gurumurthi  Ayyar,  District  Munsif  of  Madura,  in  Original 
Suit  No.  77  of  1886. 

This  was  a  suit  to  declare  the  plaintiffs  entitled  to  receive  Es.  2300, 
the  amount  of  compensation  awarded  under  the  Land  Acquisition  Act,  Act 
X  of  1870,  on  the  as^umotion  of  certain  Ian  1  bv  Government.  The 
plaintiffs  claimed  as  heirs  to  one  K-irpura  Sokku  Pandaram,  the  younger, 
with  whom  they  were  connected  in  the  manner  displayed  by  the  following 
pedigree : — 


Second  Appeal  No.  133  of  1888. 
(1)  11  B.H.C.B   242. 
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Karpun 

r.uu) 

Namas 
Pand 

Karpui 
Pand 

Namasivaya 
Pandaram. 
1 

i  Sokka 

UMlll. 

iv.-iv;v 

MM  111. 

•a  Srkku 
aram. 

1 
Karuppayee 
Ayee. 

1 
Letchumi 
Ayee. 

Akilanda 
Pandaram. 

1 
Subbaramania 
P(*ndaram 
(plaintiff  No.  3) 

1 

Palaniandia 
Filial. 
1 
Kandasamia 
Pillai 
(plaintiff  No.  1). 

i 

Sokkalingama 
Pillai. 

1 
Setburam 
Pillai 
(plaintiff  No.  2  — 
appellant). 

The  defendants  set  up  title  to  the  land  in  question  on  various 
grounds,  and  pleaded,  inter  alia,  that  even  if  the  plaintiffs  were  related 
to  the  last  bolder  as  alleged,  they  could  not  succeed  as  bis  heirs  under 
Hindu  Law.  The  District  Munsif  adopted  this  [156]  view  of  Hindu 
Law  and  dismissed  the  suit.  On  appeal  the  Subordinate  Judge  affiimed 
the  decree  of  the  District  Munsif,  saying  : 

"The  preliminary  point  argued  before  me  is  whether  the  plaintiffs  are 
the  heirs  to  the  alleged  last  male-holder.  As  already  stated,  plaintiffs' 
relationship  to  him  is  that  of  son's  son  of  father's  paternal  aunt.  The 
father's  paternal  aunt's  son  is  no  doubt  a  bandhu,  but  his  son  is  not. 
SeeMayne  on  Hindu  Law  (1),  West  and  Buhler's  Digest  of  Hindu  Law, 
p.  488 ;  Sarvarlhikari's  Hindu  Law  of  Inheritance  (Tagore  Law  Lectures 
for  1880),  pp.696  to  706.  Eissen  Lala  v.  Javallah  Prasad  Lala  (2).  The 
plaiutiffs  have  therefore  no  title." 

Plaintiff  No    2  preferred  this  second  appeal  to  the  High   Court. 

Kalianaramayyar,  tor  appellant. 

Subramanya  Ayyar,  for  respondents. 

The  Court  (COLLINS,  C.J.,  and  SHKPHARD  J.)  delivered  the  following 

JUDGMENT. 

The  only  question  raised  in  this  appeal  is  whether  the  appellant  is, 
according  to  Hindu  Law,  the  heir  of  the  last  male-holder,  Karpura  Sokku 
Pandaram.  The  relationship  between  the  latter  and  the  appellant  is  as 
follows : — 

The  deceased  Karpura  is  great-grandson  in  the  male  line  of  the  common 
ancestor,  Namasivaya,  while  the  appellant  is  the  daughter's  grandson  of 
the  same  person.  In  other  words  be  is  a  grandson  of  the  paternal  great 
aunt  of  the  deceased  Karpura.  The  Sub  Judge  has  held  that  standing  in 
this  relation  to  the  deceased  he  is  not  his  bandhu.  We  are  of  opinion  that 
the  appellant,  being  within  seven  degrees  of  the  deceased  on  his  father's 
side,  was  his  sapinda.  He  does  not  belong  to  the  same  gotra,  because  a 
female  intervenes,  viz.,  the  appellant's  grandmother,  but  he  is  what  is 
called  a  bhinna  gotra  sapinda  or  bandhu.  The  contrary  opinion,  maintained 
by  the  Subordinate  Judge  and  contended  for  by  the  respondents,  is  based 
on  the  assumption  that  the  examples  of  bandhus,  given  in  the  com- 
mentaries are  exhaustive  and  not  merely  illustrative.  It  is  now  clearly 
established  that  this  assumption  is  erroneous,  and  that  if  any  one  comes 
within  the  definition  of  bandhu,  though  not  specially  named,  he  is  entitled 
to  succeed  as  such  It  is  sufficient  to  refer  to  a  case  which  was  not  cited 


(1)  See  4th  ad.  §  §  464  et  seq. 


(2)  3  M.H.C.H.  346. 
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— Ratnasubbu  v-  Ponnappa  (I),  in  which  referring  to   the  Privy  Council  1888 

decision  (2)  this  Court  [157]  held  that  the  grandson  of  the  maternal  uncle  DEC.  18. 

of  the  deceased's  mother  was    entitled    to  succeed    as  a  bandhu  ex-parte  ~ 

materna.     The  decree  of  the  Subordinate  Judge  must  be  reversed  and  the  APPEL- 

case  remanded  to  be  disposed  of  according  to  law.     Costs  to  be  provided  LATE 

for  in  the  revised  decree-  CIVIL. 


12  M.  157  =  13  Ind.  Jur.  49.  12  M.  153  = 

13  Ind.  Jur 
APPELLATE  CIVIL.  82< 

Before  Mr.  Justice  Kernan  and  Mr.  Justice  Wilkinson. 


NARASIMHA  AND  ANOTHER  (Plaintiffs),  Appellants  v. 
AYTAN  CHETTI  (Defendant),  Respondent* 
LlOsb,  llth  and  12th  December,  1888.] 

Civil  Procedure  Code,  Section  539 — Interest  necessary  to  support  a  suit    under — Suit  to 
remove  a  trustee. 

The  plaintiffs,  having  an  interest  as  the  managers  of  a  temple  in  seeing  to  the 
due  performance  of  the  religious  pirt  of  the  administration  of  a  certain  charity 
end  iwed  for  the  sustenance  of  Brahmans  and  connected  with  the  temple,  and 
being  further  interested  in  its  administration  as  Brahmans  entitled  under 
certain  circumstances  to  share  in  the  benefits  of  the  charity,  sued  under  Section 
539  of  the  Code  of  Civil  Procedure  to  remove  defendant  from  the  trusteeship  of 
the  charity  on  the  ground  of  fraudulent  mismanagement  ; 

Held,  th.it  the  pliintiS's  interest  did  not  support  the  suit. 

Quaere,  —Whether  a  suit  for  the  removal  of  a  trustee  will  lie  under  the  abovo 
section. 

[P.,  17  M.  462  (461)  (F.B.)  ;  R.,  '20  A.  46  (50)  ;  '21  B.  48  (50);  14  M.  186  (189);  2  C.L.J. 
460  (470).] 

APPEAL  against  the  decree  of  J.  A.  Davies,  Acting  District  Judge 
of  Tanjore,  in  Original  Suit  No.  2  of  1885. 

This  was  a  suit  by  the  plaintiffs  praying  for  the  removal  of  the 
defendant  from  the  office  of  trustee  of  a  certain  charity  endowed  by  one 
Kuthan  Chetti  for  sustenance  of  Brahmans,  and  for  the  appointment  of 
the  plaintiffs  as  trustees. 

The  plaintiffs,  who  are  Brahmans,  stated  that  they  were  the  here- 
ditary adhinakartas  of  the  temple  in  question,  and  had  by  inheritance  a 
certain  precedence  in  the  temple  ceremonies  ;  that  the  charity  referred  to 
above  was  dispensed  in  a  choultry  attached  to  the  temple,  and  that  the 
defendant  who  was  appointed  trustee  by  the  deeds  of  endowment  had 
been  guilty  of  fraudulent  [158]  mis-management;  and  that  the  Collector 
had  accorded  to  them  sanction  to  institute  this  suit. 

The  defendant  denied  the  above  allegations  of  fact  and  contended 
that  the  suit  did  not  lie  as  framed. 

The  following  issues  were  framed  (among  others)  : — 

(1)  Whether  the  suit  falls  under  Section  539  of  the  Code  of  Civil 
Procedure,  or  under  Act  XX  of  1863,  so  far  as  the  religious 
endowment  is  concerned,  and  under  Madras  Eegulation  VII 
of  1817  so  far  as  the  charitable  endowment  is  concerned,  and 
whether,  if  under  these  special  enactments,  the  jurisdiction 
of  this  Court  under  Section  539  of  the  Code  of  Civil  Procedure 
is  ousted  ? 

*  Appeal  No.  160  of  1887. 
(1)  5  M.  69.          (2)  Girdhari  Lall  Roy  v.  The  Bengal  Government,  12  M.I.A.  448. 
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1888  (2)  Whether  the   plaintiff*   have  such  interest  in  the  trust   as  to 

DEO.  12.  entitle  them  to  sue  ? 

On  the  ahove  issues  the  District  Judge  said — 

APPEL-  "  l<'i rat  issue. — Ibis   admitted   by  the  part'e",  as  well  as   proved  by 

LATE       Exhibits  G  and  I  (the   deeds  of  endowment),  that  the  object  of  Kuthaa 
CIVIL.      Chetti's  endowment  in  this  case  was  two-fold,  first,  to  supply  a  daily  offer- 
ing to  the  deity  in  the  Srinivasa  Perumal  Covil  of  Thogur  and  designated 

12  M.  137=«  the 'kuruni  ariseikattalai'  of   one   roarcal  of  rice  to    be  cooked  and  mixed 

13  Ind.  Jar.  wjth   curds  and  afterwards    distributed    as  'prasada,'   and,  secondly,   to 

*9-  build  an  annachattrum  in  the  said  village  to  feed  Brahman  travellers.  The 
first  must  be  considered  a  religious  purpose,  and  the  second  a  charitable 
one.  To  give  this  Court  jurisdiction  under  Section  539  of  the  Code  of 
Civil  Procedure,  it  is  necessary  that  the  purpopes  of  the  trust  besides 
being  charitable  or  religious  should  be  public.  It  is  contended  for  the 
defendant  that  this  is  not;  a  public  trust,  inasmuch  as  the  scheme  was 
started  by  a  private  individual  who  retained  the  management  of  it  in 
his  own  hands,  and  made  no  dedication  of  it  to  the  public  by  a  valid 
trust-deed.  But  I  overrule  this  objection,  as  I  consider  that  Exhibit  G 
clearly  creates  a  trust  which  is  further  vested  by  Exhibit  I  in  the  defendant, 
and  that  the  purposes  of  it  m  ly  be  decided  public,  as  they  are  generally 
for  the  benefit  of  a  whole  section  of  the  community,  namely,  the 
travelling  Brahman  population.  The  next  contention  for  the  defence, 
so  far  as  the  religious  part;  of  the  endowment  is  concerned,  is  that  while 
there  exists  the  special  enactment  Act  XX  of  1863  for  the  proper  ap- 
propriation of  endowments  of  lands  relating  to  temples,  the  words 
'  relieious  purposes'  in  Section  539  of  the  Coda  should  be  considered  as 
[1591  referring  only  to  cases  where  the  endowments  do  not  relate  to  rem- 
ples.  If,  however,  the  Legislature  had  intended  this,  they  would  surely  have 
expressed  their  intention  by  the  insertion  of  a  saving  clause  to  the  desired 
effect.  The  fact  that  the  words  '  or  religious'  are  an  addition  made  by 
Act  XIV  of  1892  to  the  section  as  it  originally  stood,  makes  it  appear  that 
they  were  purposely  added  in  order  to  admit  a  suit  of  this  kind  against  a 
trustee,  who  is  not  one  of  the  class  of  trustees  contemplated  by  Act  XX 
of  1863  which  refers  to  trusts  already  in  existence  and  not  to  such  as 
might  subsequently  be  created.  And  so  with  regard  to  the  other  conten- 
tion in  connection  with  the  charitable  part  of  the  endowment  that;  it  is 
governed  by  Madras  Regulation  VII  of  1817,  and  its  superintendence 
being  vested  by  Section  2  of  the  said  Regulation  in  the  Board  of  Revenue 
they  should  also  have  been  made  parties  to  this  suit, — it  may  be  assumed 
that  the  Regulation  referred  only  to  endowments  then  existing,  for  its 
language  speaks  of  only  what  is  and  what  has  been  and  not  of  what 
will  be;  not  a  single  provision  is  made  therein  for  what  is  to  be 
done  in  the  case  of  future  endowments — the  only  future  it  deals  with  is 
in  regard  to  escheats.  But  if  this  interpretation  is  wrong  and  the 
Regulation  is  applicable  to  this  case,  it  has  been  held  in  Ponnambala 
Mudaliyar  v.  V.  B.  Pandia  Chinnatambiar  (1),  that  it  merely  provides 
supplementary  remedies  and  does  not  deprive  the  ordinary  Courts  of  their 
jurisdiction.  So  that  on  the  first  issue,  I  find  that  this  Court  has 
jurisdiction  over  the  case  under  Section  539  of  the  Code  of  Civil 
Procedure. 

'*  The   second  issue  is   whether  the  plaintiffs    have   such    a   '  direct 
interest '  in  the  trust  as  to  enable  them  to  bring  the   suit.     The  case  they 

(1)  7M.H.C.R.  117. 
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set  up  is  that  they  are  the  present   managers  of  the  temple,  and  as   such,        1888 
have  a  direct   interest  in  seeing  to  the  due   performance  of  the   religious     DEC.  12. 
pare  of  the  trustee,  i.e.,  the  daily   offerings  to  the    Perumal  in  the  temple 
which  yield  the  'prasada,'  in  which   they  further  claim  a  right  to    share,     APPKL- 
first,  in  their  capacity  as  managers,   and  then  as    Brahraans  of  the  agra-        LATE 
haram,  should    the   remainder  of  the    '  prasada '    not  all   be  required  for      ClVIL. 
distribution    among  travellers.     Although    I  consider   the  plaintiffs    have 
not  proved  by  their  evidence  that  they   are    the    actual    managers  of  the  12  M-  137 
temple,  for  they  keen  no  accounts,  or  that  the   managers,  qua    managers,  13  *nd-  «*u 
have  a  right  to  share  in  the  '  prasada  ' — the  evidence  on   [160]  the  point          *'• 
being    contradictory,    yet    I    find   they  have  a  right  to  interfere   in  the 
management,  as  well  as  to  take  a  portion  of  any  cooked  rice    that  may  be 
lelt  after  travellers  have  been  fed.     It   is  proved   that  Rangayyan,    the 
father  of  the  first  plaintiff  and  uncle  cf  the  second,  was  the  joint  manager 
of  the  temple  with  Kuthan  Chetti,  the  defendant's  predecessor,    and  while 
I  believe    the  defendant    is  now,    as  he    states,    the  sole   manager,  it   is 
admitted    by  him    that    the   Brahmans  of    the   village  assist   him   in  the 
management,  and  that  they  have  been  accumstomed  to  take  the  '  Prasada' 
that  is  left  over.     I  think  that  these   admitted  privileges  gives  the  plaint- 
iffs such  a  direct  interest  in  the  trust  as  is  contemplated  by   Section  539 
the  terms  of  which  do  not  state  and  do  not  seem  to  imply  that  the  interest 
required  should  necessarily  be  a  beneficial  one.     I  therefore  find  this  issue 
in  plaintiffs  '  favour.' 

The  decree  of  the  District  Judge  dismissed  the  suit  so  far  as  it  prayed 
for  the  removal  of  the  defendant,  but  contained  certain  directions  as  to 
the  management  of  the  charity. 

The  plaintiffs  appealed  and  the  defendants  preferred  a  memorandum 
of  objections  against  the  above  decree  so  far  as  it  was  not  in  accordance 
with  their  respective  cases. 

Seshagiri  Ayyar,  for  appellants. 

Pattabhirama  Ayyar,  for  respondent. 

The  Court  (KERNAN  and  WILKINSON,  JJ.)  delivered  the  following 

JUDGMENT. 

We  are  of  opinion  that  the  plaintiffs  had  not  a  direct  interest  in  the 
trust  within  the  term  of  Section  539  of  the  Civil  Procedure  Code  and  that 
the  suit  was  not,  therefore,  maintainable.  See  Jan  Ali  v.  R&m  Nath 
Mundul  (1). 

Again  we  think  that  it  is  not  at  all  clear  that  a  suit  to  remove  a 
trustee  can  be  maintained  under  Section  539. 

It  has  been  pointed  out  by  Mr.  Pattabhirama  Ayyar  that  Section 
539,  in  most  parts  of  it,  follows  the  provis;ons  of  Romilly's  Act  (2),  which 
enabled  trusts  of  certain  classes  to  he  carried  out  by  summary  procedure 
and  not  by  suit ;  amongst  the  objects  of  that  Act  one  was  to  appoint  a 
new  trustee  and  it  was  held  that  under  the  Act,  a  trustee  could  not  be 
removed  hostilely.  No  doubf,  Section  539  provides  that  a  suit  may  be 
brought  to  appoint  the  trustee  and  for  othtr  purposes,  and  it  contains  a  pro- 
viso that  further  relief  may  be  [161]  given  according  as  the  nature  of  the 
case  required.  Such  grounds  of  relief  would  be  some  matter  consequent 
on  the  relief,  which  the  section  enables  to  be  granted. 

(1)  8  0.  32.  (2)  52  Geo.  3  C.  101. 
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1888  We  dismiss  this  apoeal,  and  as  the  Judge  had  not  jurisdiction  to  try 

DEC.  12.     the  case,  we  reverse  the  decree,  so  far  as  it  gave  any  directions  for  the  per- 
formance of  the  trust,  or  gave  the  plaintiffs  any  relief  or  decided  any  rights 
APPEL-     therein  of  either  plaintiffs  or  defendant. 

LATE  Appellant  is  to  pay  the  costs  of  this  suit  throughout,  including  this 

CIVIL,      appeal. 


12  M.  157  = 

13  Ind.  Jar. 

49.  APPELLATE  CIVIL. 

Before  Mr.  Justice  Parker  and  Mr.  Justice  Shephard. 


NANJAPPA  (Plaintiff),  Appellant,  v.  NANJAPPA 
AND  ANOTHER  (Defendants],  Respondents* 
[20th  November  and  10th  December,  1888] . 

Contract  Act,  Sections  63,  74 — Penalty — Stipulation  for  enhanced  interest — Interest  on 
decree  amount  up  to  date  of  payment— Remission  of  part  performance  of  contract 
— Sum  accepted  on  account  of  interest. 

A  hypothecation  bond  provide!  for  payment  of  interest  on  the  principal  sum 
at  the  rate  of  9  per  cent., and  contained  a  further  provision,  that  on  default  being 
made  in  payment  of  interest  accruing  due,  interest  should  be  paid  from  the  date 
of  the  bond  at  the  rate  of  15  per  cent.  Def  tult  was  made  when  the  first  and 
second  payments  of  interest  became  due.  After  the  second  payment  had  become 
due,  the  creditor  accepted  payment  on  account  of  interest  of  a  sum  a  little  more 
than  the  arrears  calculated  at  9  per  can'...  In  a  suit  by  the  creditor  : 

Held,  (1)  that  the  plaintiff  had  not  waived  any  right  under  the  bond  by 
accepting  the  payment  on  account  of  interest. 

(2)  that   the  provision    for  enhanced  interest  calculated  from  the  date  of 
the  bond  on  default,  was  of  the  nature  of  penalty  under  Section  74  of  the  Con- 
tract Act. 

(3)  that  the  plaintiff  was  entitled  to  interest  on  decres  amount  from  date 
of  decree  to  date  of  payment  at  G  per  cent. 

Balkishen  Das  v.  Run  Bahadur  Sinqh  (1)  discussed  and  distinguished  ;  Bat; 
Nath  Singh  v.  Shah  Ali  Hossain  (2)  dissented  from. 

[Dies.,  15  A-  232  IQGO)  ;  P.,  14  B.  274  (278)  ;  18  M.  175  (177)  ;  25  M.  343  =  11  M.L.J. 
421;  Appr.,  19  C.  392  (400);  R.,  300.  15  (17);  310.  83(87)  =  8  C.W.N.  66  (69); 
36  M.  '229  (2631  =  24  M  L.J  135  (165)  =  13  M.L.T.  20(43);  2  C.W.N.  234  ; 
11  O.C.  307  ;  D.,  14  B.  200  (203).] 

SECOND  appeal  against  the  decree  of  J.  D.  Irvine,  Acting  District 
Judge  of  Coimhatore,  in  Appeal  Suit  No.  138  of  1887,  modifying  [i62]  the 
decree  of  T.  Eamasami  Ayyar,  District  Munsif  of  Udumalpeb,  in  Original 
Suit  No.  28  of  1887. 

This  was  a  suit  to  recover  the  sum  of  Us.  3,313-12-0  due  on  a  regis- 
tered hypothecation  bond,  dated  23rd  February  1882. 

The  portions  of  the  bond  which  are  material  for  the  purposes  of 
this  report  ran  as  follows  : — 

''We  have  hypothecated  to  you  the  undermentioned  properties  con- 
sisting of  well,  lands,  and  house,  &c.,  for  Bs.  1,500,  which  sum  we 
have  received  from  you  in  cash  ....  We  shuU  therefore  pay,  on  the 
J3th  Masy  of  each  year,  the  interest  oo  the  said  amount  at  f  per  cent, 
per  mensem,  and  pay  the  principal  amount  in  the  fifth  year,  i.  e.,  13th 
Masy  of  Viyaya  year,  together  with  the  interest  of  that  year.  In  case  of 

*  Second  Appeal  No  251  of  1888. 
(1)  10  0.  305  =  10  I.A.  162.  (2)  14  C.  248. 
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default  to  pay  the  interest  on  the  dates  on  which  they  may  be  due,  and  in 
case  of  default  to  pay  the  principal  amount  on  the  date  it  is  due.  we  shall 
pay  OQ  demand  the  interest  accruing  on  the  said  amount  for  the  period  of 
default  at  Ij  per  cent,  per  mensem  from  the  date  of  the  document  and 
the  principal.  If  interests  or  the  principal  amount;  he  paid  towards  this 
document,  we  shall  endorse  the  payments  on  this." 

The  following  endorsement  appeared  on  the  document,  signed  by  the 
debtors : — 

"  Paid  on  17th  June  1884  Rs.  285  on  account  of  the  interest  in  res- 
pect of  this  bond.  This  sum  of  Rs.  285, was  paid." 

No  payment  other  than  that  referred  to  in  the  above  endorsement 
was  made  in  respect  of  the  bond. 

The  District  Munsif  passed  a  decree  for  the  full  amount  claimed, 
which  was  calculated  according  to  the  terms  of  the  document  quoted  above. 
Tha  defendants,  however,  a ppeilei  on  the  ground  that  the  stipulation  for 
an  enhanced  rate  of  interest  should  ba  construed  as  a  penal  clause,  since 
it  related  back  to  the  date  of  the  bond.  The  District  Judge  on  appeal 
modified  the  decree  of  the  District  Munsif  expressing  his  decision  as 
follows  : — 

"  The  bond  was  executed  in  February  1882.  In  1883,  defendants 
made  default  and  again  in  1884,  plaintiffs  took  no  action  on  this  but  in  June 
1884  acceute.i  payment  by  defendants  of  Es.  285  on  '  account  of  interest.' 
The  acf.ual  amount  of  interest  then  Hue  at  9  oer  cent,  was  Rs.  270.  At  the 
enhanced  rate  it  would  have  bejn  Rs.  450.  Itappeirs  tome  that  the 
accpetance  by  plaintiff  of  this  sum  of  Rs.  285  was  in  effect  a  condonement 
by  him  of  the  previous  default  and  evince  i  an  intention  on  his  part  not  to 
[163]  press  for  the  enhanced  rate.  Under  these  circumstances,  I  consider 
that  although  the  subsequent  default  gave  plaintiff  a  right  to  enforce  the 
terms  of  the  bond,  the  enhanced  rate  for  the  first  two  years  should  not 
have  been  allowed.  Taking  this  view,  plaintiff  is  entitled  to  receive  the 
principal,  Rs.  1,  500  I  interest  for  three  years  at  the  enhanced  rate, 
Rs.  675,  total  Rs.  2,175.  This  sum,  wich  oroportionate  costs,  I  award  him  ; 
but,  inasmuch  as  he  has  raceived  this  large  sum  as  interest,  I  disallow 
further  interest." 

The  plaintiff  appealed  to  the  High  Court.  No  memorandum  of 
objections  or  cross-appeal  was  preferred  by  defendants. 

Mr.  R.  Brown,  for  appellants. 

There  was  no  waiver  or  relinquishment  of  his  rights  under  the  bond 
by  reason  of  the  plaintiff's  acceptance  of  the  sum  of  Rs.  285  in  June 
1884  by  virtue  of  Section  63  of  the  Contract  Act  or  any  other  provision 
of  law.  The  District  Judge  should  have  decreed  interest  up  to  the  date 
of  payment  to  the  plaintiff,  and  otherwise  should  have  confirmed  the 
decision  of  the  District  Munsif  who  was  right  in  enforcing  the  terms  of 
the  agreement.  Balkishen  Das  v.  Run  Bahadur  Singh  (l)  explained  and 
applied  in  Baij  Nath  Singh  v.  Shah  Ali  Hosain  (2). 

Sankiran  Nayar,  for  respondents. 

The  terms  of  the  agreement  come  within  the  purview  of  Section  74.  of 
the  Contract  Act.  Jaganadhamv.  Ragunadha  (3),  Mackintosh  v.  Crow  (4), 
.and  other  authorities  referred  to  in  these  cases.  The  Privy  Council 
decision  cited  related  to  a  decree  and  not  a  contract,  and  is  inapplicable. 
Shirekuli  Timapa  Hegda  v.  Mahablya  (5). 
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Mr.  K.  Brown  in  reply. 

The  Privy  Council  oase  is  an  authority  on  the  rule  of  public  policy  in 
Section  74  of  the  Contract  Act.  Moreover,  the  case  arose  on  a  decree  by 
consent  ;  the  distinction  drawn  by  West  J.,  in  the  passage  cited,  was 
disapproved  in  Baij  Nath  Singh  v.  Shah  Ali  Hosain  (l),  and  ia  not  sound. 
Here,  there  is  no  sum  fixed  within  the  meaning  of  Section  74  of  the  Con- 
tract Act. 

The  Court  (PARKER  and  SHEPHARD,  JJ.)  delivered  the  following 

JUDGMENT. 

The  action  is  brought  to  recover  from  the  defendants  the  principal  and 
interest  due  under  a  bond  executed  by  the  defendant  s  on  the  23rd  February 
1882.  According  to  the  [164]  terms  of  the  bond,  the  defendants  became 
bound  to  pay  on  the  23rd  February  in  each  year  interest  on  the  principal 
sum  ar,  9  per  cent,  and  the  principal  sum,  Rs.  1,500,  on  the  23rd  February 
1887,  together  with  interest  then  due  :  in  oase  of  default  in  paying  interest 
or  principal  on  the  due  dates,  the  defendants  were  bound  to  pay  on  demand 
the  interest  accruing  on  the  principal  amount  "for  the  period  of  default  at 
li  per  cent,  per  mensem  from  the  date  of  the  document  and  the  principal." 
Default  was  made  in  1883  and  again  in  1884.  and  after  June  1884  no  pay- 
ment; was  made  by  the  defendants.  The  suit  was  brought  in  January 
1887.  The  District  Judge,  giving  the  defendants  credit  for  Rs.  285,  paid 
in  June  1884  as  a  complete  satisfaction  for  the  two  years'  interest  then 
actually  due  and  payable,  gave  the  plaintiff  a  decree  for  the  principal 
sum  and  interest  upon  it  at  the  enhanced  rate  for  three  years.  Without 
deciding  the  question  raised  on  the  appeal  he  disallowed  the  claim 
for  such  interest  accruing  due  on  the  first  default,  on  the  ground  that 
the  plaintiff  had  excused  it  by  accepting  the  sum  of  Rs.  285  in  June  1884. 
Seeing  that  the  sum  paid  was  greater  than  what  was  due  for  interest 
at  the  original  rate,  it  is  difficult  to  understand  how  the  defendants  can 
have  supposed  that  the  plaintiff  had  remitted  any  part  of  bis  claim,  and 
anyhow  there  is  no  sort  of  evidence  of  any  release  given  by  the  plaintiff 
or  of  any  other  discharge  of  the  obligation  to  pay  the  whole  sum  of 
Rs.  450.  Although  the  defendants'  vakil  was  unable  to  support  the 
decree  on  the  reason  given  by  the  District  Judge,  it  was  open  to  him  to 
support,  and  he  did  suuport  it  on  the  ground  that  the  Court  ought  to 
have  treated  the  stipulation  for  interest  at  15  per  cent.,  payable  from  the 
date  of  the  bond  as  penal,  and  therefore  only  to  have  allowed  reasonable 
interest  by  way  of  compensation.  It  has  been  held  by  this  Court  in 
several  cases — Vengideswara  Putter  v.  Ghatu('2),  Vythilinga  v.  Sundarappa 
(3),  Jaganadham  v.  Ragunadha,  (4) — that  such  a  stipulation  as  is  found  in 
the  present  bond  should  be  treated  as  penal  and  should  not  be  enforced  by 
the  Court ;  and  the  same  view  has  been  taken  in  several  cases  by  other 
High  Courts,  see  cases  collected  in  Simgut  Lai  v.  Baijnath  Hoy  (5), 
Bansidhar  v.  Bu  Ali  Khan(Q),  Khurram  Singh  v.  [165]  bhawani  Baksh(7). 
The  question  raised  by  the  leavued  Counsel  for  the  plaintiff  was  whether, 
since  the  decision  of  the  Privy  Council  in  Balkishen  Das  v.  Run  Bahadur 
Singh,  this  view  of  the  law  cau  still  be  considered  to  be  correct,  and 
reliance  was  placed  on  Baij  Nath  Singh  v.  Shah  Ali  Hosain  as  an  auth- 
ority for  the  position  that  the  cases  above  referred  to  inust  be  treated  as 
ovei ruled  by  the  Privy  Council  decision.  In  the  Privy  Council  case  the 


(1)  14  C.  248. 
(5)  13  C.  164. 


(2)  3  M.  224. 
(6;  3  A.  260. 


(3)  6  M.   167. 
17)  3  A.    440. 
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question  arose  with  regard  to  a  decree  made  on  the  footing  of  a  compro- 
mise according  to  which  the  plaintiff  was  to  receive  interest  on  the 
decretal  sum  at  the  rate  of  6  per  cent,  and  the  defendants  were  to  pay 
principal  and  interest  by  instalment  of  Rs.  30,000  a  year.  Provision  was 
made  for  substituting  interest  at  12  per  cent,  on  default  in  payment  of  the 
instalment  in  several  contingencies,  and  the  particular  provision  which  is 
material  related  to  the  contingency  of  the  first  instalment  not  being  duly 
paid.  On  such  default  being  made  the  decree-holder  was  entitled  to 
interest  at  12  per  cent;,  from  the  date  of  the  decree ;  and  default  was  made, 
the  instalment  not  being  paid  till  after  the  due  date.  16  was  also  pro- 
vided that,  in  case  of  default  which  was  construed  as  meaning  on  default 
in  payment  of  any  instalment  except  the  first,  interest  should  be  paid  at 
the  higher  rate  on  tbe  entire  decretal  maney  from  the  date  of  default. 
It  was  argued  that  this  latter  provision  for  enhanced  interest  payable 
upon  the  whole  decretal  mrmey  was  of  a  panal  character  ;  but  the  Judicial 
Committee  observed,  "  It  was  not  a  panalty,  and  even  if  it  were  so.  the 
stipulation  is  not  unreasonable,  inasmuch  as  it  was  a  mere  substitution 
of  interest  at  12  instead  of  6  psr  cent,  per  annum  in  a  given  state  of 
circumstances."  In  their  opinion  the  decrea-holder  was  entitled  to  the 
whole  decretal  sum  ani  iaterast  a1;  6  per  cenb.  from  data  of  decree  or  so 
much  thereof  as  mig'ib  remain  due  afdar  giving  credit  for  ail  payments 
made  on  account  togather  with  additional  interest  at;  the  same  rate  on 
the  first  instalment  from  tbe  date  of  the  decree  to  the  payment  of  such 
instalment,  and  also  additional  interest  upon  the  principal  sum  for  the 
period  between  the  day  on  which  the  second  or  any  subsequent  instal- 
ment became  due  and  the  day  on  which  it  was  paid.  While  it  must  be 
admitted  that  by  this  decision  the  enhanced  interest  was  allowed  on  the  first 
instalment  from  the  date  of  decree,  it  does  not  appaar  from  the  report  that 
any  special  [168]  argument  was  directed  against  the  particular  stipulation. 
According  to  the  report  it  was  the  other  stipulation,  viz.,  that  for  payment  of 
enhanced  interest  on  the  whole  decretal  money  than  was  impugned  in  the 
argument,  and  this  stipulation  was  not  open  to  the  objection  that  it  made 
the  higher  rata  of  interest  payable  from  the  date  of  decree.  It  is  further  to 
be  observed  that  the  Judicial  Committee  were  not  dealing  with  a  contract 
having  regard  to  the  provisions  of  tbe  Contract  Act,  but  with  a  decree, 
and  as  West,  J.,  has  pointed  out  "  the  principles  which  govern  the  enforce- 
ment of  contracts  and  their  modification  when  justice  requires  it  do  not 
apply  to  decrees  which  as  they  are  framed  embody  and  express  such  justice 
as  the  Court  is  capable  of  conceiving  and,  administering,"  Shirekuli 
Timapa  Hegda  v.  Mahablya  (1).  For  these  reasons  we  are  of  opinion  that 
we  are  not  bound  by  the  decision  of  tbe  Judicial  Committee  to  treat  the 
cases  decided  by  this  Court  as  overruled. 

In  our  opinion  there  is  a  substantial  distinction  between  a  stipulation 
in  a  bond  to  pay  enhanced  interest  from  the  date  of  default  and  a  stipula- 
tion to  pay  such  interest  from  the  date  of  the  bond.  It  is  clearly  estab- 
lished by  the  English  cases  that,  whereas  there  is  nothing  in  the  nature 
of  a  penalty  in  an  arrangement  under  which  a  debtor  on  failure  to  pay  a 
smaller  sum  than  that  actually  due  within  a  given  time  is  remitted  to  his 
obligation  to  pay  the  larger  sum,  a  stipulation  for  the  payment  of  a  sum 
exceeding  the  actual  debt,  if  that  debt  is  not  paid  at  the  time  when  it  is 
due,  is  regarded  as  a  penalty  against  which  equity  will  relieve.  Thompson  v. 
Hudson  (2).  The  Protector  Endowment  Loan  Go.  v.  Grice  (3).  By  the  cases 
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in  this  country  it  is  well  established  that  an  agreement  to  pay  a  sum  of 
money  on  a  given  day  with  interest  ab  a  certain  rate  with  a  stipulation  that 
in  default  the  debtor  shaL  thenceforward  pay  a  higher  rate  of  interest  is 
strictly  enforceable.  In  such  au  agreement  no  question  of  penalty  arises 
because  it  imposes  an  obligation  on  the  debtor  to  pay  a  larger  sum  than 
what  was  originally  due.  In  tha  words  of  Section  74  of  the  Contract  Act 
no  sum  is  named  as  the  amount  to  be  paid  in  case  of  such  breach.  At  the 
moment  of  the  breach  no  larger  sum  can  be  exacted  by  the  creditor,  but 
from  that  date  the  terms  on  which  the  debtor  holds  ohe  money  became  less 
favourable.  By  [167]  the  default  he  accepts  the  alternative  arrangement  of 
paying  a  higher  rate  of  interest  for  the  future.  On  the  other  hand  where 
the  stipulation  is  that  on  default  the  higher  rate  shall  be  payable  from  the 
date  of  the  original  obligation,  the  debtor  does  on  default  become  immedi- 
ately liable  fora  larger  sum,  viz.,  the  difference  between  the  enhanced  and 
the  original  rate  of  interest  already  due,  Mackintosh  v.  Crow  (1). 

This  liability  cannot  be  regar.ied  as  the  price  paid  for  the  further  en- 
joyment of  the  money  allowed  to  him,  because  the  amount  is  fixed  and 
bears  no  relation  to  the  tima  during  which  the  money  may  continue 
unpaid.  In  the  present  case,  the  difference  amounts  to  6  per  cent,  on 
Es.  1,500,  viz.,  Rs.  90.  On  default,  the  debtor  became  obliged  to  pay  that 
sum  in  addition  to  the  principal  and  interest  originally  due  under  the  bond. 
If  a  stipulation  is  penal  which  entitles  a  creditor,  on  his  debtor's  default 
in  paying  an  instalment  due,  to  demand  double  the  amount  of  that  instal- 
ment or  100  per  cent,  why  is  not  the  provision,  in  the  present  case,  by 
which  6  percent.,  on  the  original  debt  is  claimed,  open  to  the  same  objec- 
tion ?  It  is  said  there  is  in  the  present  case  no  sum  named  within  the 
meaning  of  Section  74  of  the  Contract  Act  and  that  therefore  that  section 
is  not  applicable.  To  that  argument  we  would  reply  that  though  no  sum  is 
named  in  rupees  the  extra  sum  payable  is  fixed  and  ascertainable  before- 
hand, or  at  any  rate  at  the  time  wben  default  is  made.  To  hold  that;  more 
than  this  is  required,  and  that  it  is  necessary  that  the  exact  sum  should 
be  mentioned  in  the  bond,  is  in  our  judgment  to  countenance  an  easy  mode 
of  avoiding  the  effect  of  the  section  altogether.  If  regard  is  had  to  the 
date  of  default  when  the  liability  to  payment  of  the  extra  sum  accrues,  it 
is  clear  that  the  objections  taken  by  Mitter,  J.,  in  Baij  Nath  Singh  v.  Shah 
Ali  Hosain  to  Wilson,  J.'s,  position  in  Mackintosh  v.  Grow  lose  all  their 
force.  Mitter,  J.,  argues  that,  because  besides  this  liability  another  liabi- 
lity to  pay  higher  interest  in  the  future  accrues,  the  whole  stipulation 
cannot  be  brought  within  the  terms  of  Section  74,  but  surely  the  addition 
of  this  obligation  to  pay  in  the  future  does  not  make  the  obligation  to  pay 
for  the  past  any  the  less  an  obligation  to  pay  a  certain  sum. 

For  these  reasons  and  upon  the  authority  of  the  cases  decided  by  this 
Court,  we  hold  that  the  provisions  of  Section  74  ought  to  have  [168]  been 
applied  to  the  present  case,  and  that  therefore  the  decree  of  the  District 
Judge,  though  passed  on  wrong  grounds,  may  be  sustained.  We  modify 
the  decree  by  allowing  the  plaintiff  further  interest  at  the  rate  of  6  per  cent, 
from  date  of  decree  till  date  of  payment,  and  otherwise  dismiss  the  appeal 
with  costs. 


(1)  9  C.  689. 
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APPELLATE  CIVIL— FULL  BENCH.  OCT.J3. 

Before  Mr.  Justice  Kernan,  Mr.  Justice  Muttusami  Ayyar,  FULL 

Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson.  BENCH 

VENKATA  (Plaintiff),  Appellant  in  S.A.  1140  of  1886  v.  12  M  168 

CHENGADU  AND  OTHERS  (Defendant],  Respondents.  P.B.). 

MUNUSAMI  (Plaintiff),  Appellant  in  S.A.  1141  of  1886  v. 

MUNIGADU  AND  OTHERS   (Defendants),  Respondents. 

VENKATA  (Plaintiff),  Appellant  in  S.A.  1142  of  1886  v. 

RAUTHU  EEDDI  AND  OTHERS  (Defendants),  Respondents.* 

[7th  September  and  23rd  October,  1888.] 

Limitation  Act—  Act  XV  of  1877,  Section  6,  Schedule  II,  Articles  12,  95  -Revenue 
Recovery  Act  iMadras) — Madras  Act  II  of  l%4,  Section  59  —  Suit  to  set  aside  a  sale 
for  arrears  of  revenue — Fraud  — Limitation. 

Suit,  in  July  1885,  to  pet  aside  a  s\le  of  land  of  the  plaintiff,  sold  in  July  1884 
as  if  for  arraars  of  revenue  under  AGO  II  of  1864  (Madras),  on  the  ground  that 
the  sale  had  been  brought  about  by  fraud  aud  collusion  between  the  purchaser 
and  the  village  officers ;  the  plaintiff  had  knowledge  of  the  alleged  fraud  more 
than  six  months  before  suit : 

Hell,  that  the  law  of  limitation  applic  ible  to  the  case  was  Section  59  of  Act  II 
of  1864,  and  not  Section  95  of  Che  Limitation  Act,  and  that  the  suit  was  there- 
fore barred. 

Venkatapathi  v  Subramanya  (I.L.R.,  9  Mad.,  457)  explained,  Baij  Nath  Sahu 
v.  Lala  Sital  Prasad  (2  B.L.R.,  Fall  Bench,  1),  and  Lala  Moharuk  Lai  v.  The 
Secretary  of  State  for  India  (I.L.R.,  11  Gal.,  200)  considered. 

[F.,  17  M.   134  (137)  ;  3  M.L.J    255;   R.,   17  M.   199;  26  M.  638;  24  M.L.J.  41  (45)  ; 
4  O.G.  18-2  (185)  ;  D.,  26  M.  495.] 

SECOND  apoeal,  No.  1140  of  1886,  against  the  decree  of  H.  T.  Knox, 
Acting  District  Judge  of  North  Arcot,  in  appeal  suit  [169]  No.  97  of  1886, 
affirming  the  decree  of  T.  Sami  Rau.  District  Munsif  of  Chittore,  in  original 
suit  No.  273  of  1885.1 

This  was  a  suit  to  set  aside  a  sale  for  arrears  of  revenue  under 
Madras  Eevenue  Recovery  Act,  Act  II  of  1864. 

The  plaintiff's  brother  acquired  the  land  in  question  from  the  first 
defendant  and  died.  After  his  death  the  plaintiff  succeeded  to  his  brother 
and  entered  into  enjoyment  of  the  land  and  paid  the  Government  kist 
thereon,  but  the  patta  remained  in  the  name  of  defendant  No.  1.  On  the 
18th  July  1884  the  land  was  sold  for  arrears  of  revenue  accrued  due  in 
respect  of  other  lands  of  defendant  No.  1,  and  purchased  by  defendant 
No.  2,  who  obtained  a  certificate  of  sale  on  1st  September.  According  to 
the  allegations  of  the  plaintiff,  the  sale  was  fraudulently  brought  about  by 
defendant  No.  2  in  collusion  with  the  karnam  and  monigar  of  the  village  ; 
there  was  at  the  date  of  the  sale  no  arrear  of  revenue  due  on  the  land,  and 
neither  the  plaintiff  nor  defendant  No.  1  was  served  with  notice  to  pay 
any  sum  by  way  of  revenue.  It  was  farther  alleged  that  the  sale  was  not 
duly  proclaimed,  and  various  irregularities  were  committed  with  reference 
to  it. 

The  plaintiff  took  proceedings  under  Seation  38  of  the  Revenue 
Recovery  Act,  and  the  sale  was  set  aside  by  tha  Daputy  Collector  on  28th 


*  Second  Appeals  Nos.   1140  to  1142  of  1886. 
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1888       January  1S85.     The  Collector,  however,  reversed    this   decision   on  26th 
OCT.  23.     March  1885. 

The  plaint  in  the  suit  was  filed   in   the  District  Munsif's  Court  on 

FULL       10th  July  1885,  the  Secretary  of  Scate  being  joined  as  defendant  No.  3. 

BENCH.     Defendant  No.  1  was  ex  parte.     Ddfendant  No.  2  pleaded  ,  inter  alia,  that 

the  plaintiff's  suit  was  barred  by  Section  59*  of  Madras  Act  II   of   1864  ; 

12  M  168  t^at  tne  DepUty  Collector  had  no  authority  to  cancel  the  sale  ;  that  the 
(P.B  ).  plaintiff's  application  to  cancel  the  sale  was  of  no  effect,  and  that  Section 
14  of  the  Limitation  Act  XV  of  1877  had  no  application  to  this  suit. 
It  was  contended  for  defendant  No.  3  also  that  the  suit  was  barred  by 
Section  59  of  Madras  Act  II  of  1864  ;  that  the  Deputy  Collector's  action 
in  annulling  the  sale  [170]  was  ultra  vires,  and  that  his  decision  was 
rightly  reversed  by  the  Collector  on  appeal. 

Both  the  District  Munsif  and  the  District  Judge  held  that  the  suit 
was  barred  by  the  law  of  limitation  in  Section  59  of  the  Revenue  Eecovery 
Act. 

The  District  Judge  observed  : 

"  It  is  no  doubt  the  case  that  the  plaintiffs  and  the  Revenue  Officers, 
who  first  dealt  with  the  application,  and  the  defendants,  who  appealed  to 
the  Collector,  had  an  erroneous  idea  that  the  Collector  had  power  to  set 
the  sale  aside,  and  that  the  plaintiffs  were  doing  their  best  to  bring  their 
grievance  before  the  proper  tribunal.  Still  the  defendants  cannot  be  pre- 
vented from  pleading  the  limitatioa  which  has  arisen  in  their  favour  by 
the  common  mistake  of  the  parties,  which  has  resulted  in  the  discovery  by 
the  plaintiffs  of  the  proper  Court,  when  it  is  too  late  for  that  Court  to 
investigate  their  case." 

The  plaintiff  preferred  this  second  appeal. 

Mr.  Kernan,  for  appellant,  relied  on  Venkatapathi  v.  Subramanya  (l), 
and  argued  that  the  limitation  bar  was  saved  by  Section  95  of  the  Limi- 
tation Act,  which  was  not  excluded  by  the  Revenue  Recovery  Act,  and 
cited  Golap  Chand  Nowluckha  v.  Krishto  Chunder  Dass  Biswas  (2),  Nija- 
butoola  v.  Wazir  Ali  (3),  and  Guracharya  v.  The  President  of  the  Belgaum 
Town  Municipalities  (4). 

The  Government  Pleader  (Mr.  Poiuell)  and  Bhashyam  Ayyangar,  for 
respondents. 

The  Court  (PARKEE  and  WILKINSON,  JJ.)  made  the  following  order  of 
Reference  to  the  Full  Bench  : 

The  plaint  lands  were  acquired  by  plaintiff's  undivided  brother, 
Krishna  Reddi,  but  the  patta  was  allowed  to  remain  in  the  name  of 
defendant  No.  1.  After  the  death  of  Krishna  Reddi,  the  plaintiff  con- 
tinued to  pay  kist  for  the  lands,  but  for  an  arrear  which  accrued  upon 
other  land  in  the  patta  of  defendant  No.  1  these  lands  were  attached  and 
sold  under  the  Revenue  Recovery  Act.  There  can  be  no  doubt  as  to 
their  liability  to  be  so  sold,  standing  as  they  did  in  the  patta  of  defendant 
No.  1,  but  plaintiff  seeks  relief  on  the  ground  that  defendant  No.  2,  the 
purchaser,  has  colluded  with  defendant  No.  1,  and  the  monigar  and 
karnam  of  the  village  in  order  to  deprive  him  of  the  land. 

*  "  Nothing  contained  in  this  Act  shall  be  held  to  prevent  parties  deeming  them- 
selves aggrieved  by  any  proceedings  under  this  Act,  except  as  hereinbefore  provided, 
from  applying  to  the  Civil  Courts  for  redress  :  provided  that  Civil  Courts  shall  not  take 
cognizance  of  any  suit  instituted  by  such  parties  for  any  such  cause  of  action,  unless 
such  suit  shall  be  institutoi  within  six  months  from  the  time  at  which  the  cause  of 
action  arose." 

(1)  9  M,  457.  (2)  5  C.  314.  (3)  8  C.  910.  (4)  8  B.  529. 
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[171]  The   sale  took  place  on  18fch    July    1884  ;  the  sale  certificate       1888 
was  granted  to  the  defendant  No.  2  on  1st  September   1884  ;   the  Deputy     OCT.  23. 
Collector  purported  to  set  aside  the   sale  on  28th  January    1885,  but  his 
order  was  reversed  by  tbe  Collector  on  25th  March  1885.     Notice  of  suit       FULL 
under  Section  424  of  the  Civil  Procedure  Code  was  given  to  the  Collector     BENCH, 
on  10t.h  April  1885,  and  the  suit  was  finally  brought  on  16th  July  1885.  

The    Courts   below   found  that  the  suit  was    barred  under  Section  ' 

59,  Act  II  of    1864,  and  that  the  time  ran  from  the  date  of  the  sale      (*•"•)• 
(18th  July  1884).     Appellant's  Counsel   contends  that   the  suit  is  to  set 
aside  the  sale  on  the  ground  of  fraud  ;  that  the  suit  is  governed  by  Article 
95,  Schedule   II  of  the   Limitation  Act,   and  refers   to   Venkatapathi   v. 
Subramanya  as  a  conclusive  authority. 

The  facts  of  that  case  appear  to  have  baen  exactly  similar  to  the 
present,  but  the  point  argued  before  the  Bench  which  decided  that  second 
appeal  seems  to  have  been  whether  Article  12  or  Article  95  of  the  Limi- 
tation Act  applied.  It  appears  to  have  been  assumed  is  second  appeal  that 
the  provisions  of  the  general  Limitation  Act  were  applicable,  and  there  is 
nothing  to  show  that  the  point  was  taken  that  the  shorter  limitation  pro- 
vided by  the  special  law  was  the  one  which  would  apply.  The  point  was, 
it  is  true,  taken  in  the  Courts  below  ;  the  District  Munsif  holding  that 
even  if  the  limitation  of  Section  59  of  the  Revenue  Recovery  Act  did  not 
apply,  the  suit  was  barred  under  Article  12,  while  the  Subordinate  Judge 
was  of  the  same  opinion  and  considered  it  unnecessary  to  decide  whether 
Section  59  of  the  Revenue  Recovery  Act  barred  the  suit.  The  plaintiff 
appealed,  but  there  is  nothing  to  show  that  the  respondent  in  second  appeal 
relied  upon  Section  59,  Act  II  of  1864,  or  that  the  point  was  argued. 

We  do  not  feel  any  doubt  that  the  plaintiff  is  a  "  party  deeming  him- 
self aggrieved  by  proceedings  under  the  Revenue  Recovery  Act,"  and 
therefore  under  the  provisions  of  Section  59  should  sue  within  six  months 
from  the  time  at  which  the  cause  of  action  arose. 

Act  II  of  1864  is  a  local  law  applicable  to  the  recovery  of  arrears  of 
revenue  in  the  Madras  Presidency,  and  Section  6  of  the  general  Limita- 
tion Act  declares  that  when  a  period  of  limitation  is  specially  prescribed 
by  such  a  law  for  any  suit,  appeal  or  application,  nothing  in  the  general 
Limitation  Act  shall  affect-^or  alter  the  period  so  prescribed.  The 
cases  that  have  been  quoted  [172]  at  the  Bar  merely  go  to  show  that 
the  provisions  of  the  general  Limitation  Act  are  to  be  applied  in  computing 
such  period,  but  are  not  authorities  for  the  alteration  of  such  period. 
Reference  under  Forest  Act  V  of  1882  (1),  Golap  Chand  Noioluckha  v. 
Krishto  Chunder  Dass  Biswas,  Nijabutoola  v.  Wazir  Ali,  Guracharya  v. 
The  President  of  the  Belgaum  Town  Municipalities. 

Were  it  not  for  the  decision  in  Venkatapathi  v.  Subramanya,  we 
should  have  had  no  hesitation  in  dismissing  this  second  appeal,  especially 
as  we  find  that  in  a  later  case,  Yellaya  v.  Viraya  (2),  a  suit  to  redress  a 
grievance  caused  by  proceedings  under  Act  II  of  1864  has  been  held  to  be 
barred  under  Section  59,  but  the  point  is  an  important  one,  and  inasmuch 
as  the  decision  in  Venkatapathi  v.  Subramanya  lays  down  in  terms  that 
such  suits  such  as  the  present  are  governed  by  Article  95,  Schedule  II 
of  the  general  Limitation  Act,  we  will  refer  to  the  Full  Bench  the 
question  "  Is  the  suit  governed  by  the  special  limitation  prescribed  in 
Section  59,  Act  II  of  1864,  or  by  the  provisions  of  the  general  Limitation 
Act  ?" 

(1)  10  M.  210.  (2)  10M.62. 
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1888  Mr.  Kernan,  for  appellant. 

OCT.  28.  The  case  is  governed  by  Article  95,  Schedule  II  of  the  Limitation  Act. 

See  Venkatapathi  v.  Subramanyi,  which  governs  t,he  present  case.     The 

FULL       cases   ciieri   before  the   Division   Benuh    show   that   notwithstanding  the 

BENCH,     special  period  of  limitation  prescribed  by  spec;al  Acts  the  Courts  have 

~~~        applied    the  provisions   of  the  Limitation   Act  so  as  to  extend  the  period 

beyond  the  specified  time  ;    similarly  the  Court   should  apply  the  general 

v   '    '^'       provisions  of  the  Limitation  Act  relating  to  fraud  to  the  Eevenue  Recovery 

Act.     Section  59,   Revenue  Recovery  Act,    does    not   apply  to   the  case 

because  the  plaintiff  was  not  a  "  party  "   within  this   section.     The  word 

party    denotes    a  plaintiff  or   defendant   and    present  before    the    Court 

in   the  proceeding  —  such    as    a   defaulter,    see    Section  6,  Revenue  Re- 

covery   Act  —  a    destrainer    or    tenant    paying    arrears,    Section    11,    or 

claimant  under  Section  17.     The  legislature  would  have  used  the  word 

'  persons  '  if    its  intention    was  to    give  the    section    the  more    general 

scope. 

Section  59,  Revenue  Recovery  Act,  does  not  apply  because  the  pro- 
ceedings were  not  taken  under  the  Act.  No  notice  was  given  to  plaintiff 
or  first  defendant.  No  proclamation  of  sale  was  made.  The  steps  to 
be  taken  under  the  Revenue  Recovery  Act  were  not  taken.  The  sale  was 
held  secretly.  See  also  Baij  [173]  Nath  Sahu  v.  Lala  Sital  Prasad  (1), 
Lala  Mobaruk  Lai  v.  The  Secretary  of  State  for  India  (2),  Sadhusaran  Singh 
v.  Panchdeo  Lai  (3),  Bhoobun  Chunder  Sen  v.  Ram  Soondet  Surma  Mozoom- 
dar  (4),  in  which  it  was  held  that  non-compliance  with  Section  6,  Act 
XI  of  1859,  was  nob  a  mere  irregularity,  but  that  sale  was  null  and  void. 
See  also  distinction  between  Section  59  and  Section  60  of  Revenue  Re- 
covery Act.  The  former  refers  to  proceedings  under  the  Act,  the  latter  to 
anything  done  or  purporting  to  be  done  under  the  Act,  from  which  it 
should  be  inferred  that  the  Legislature  in  Section  59  contemplated  proceed- 
ings validly  and  regularly  held  under  Act  and  nob  to  colourable  proceedings 
as  in  Section  60.  See  also  Standing  Order  of  the  Board  of  Revenue, 
No.  109.* 

The  Government  Pleader  (Mr.  Powell)  and  Bhashyam  Ayyangar,  for 
the  respondents  contra. 

The  further  arguments  adduced  in  this  case  appear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  MUTTUSAMI  AYYAE,  J. 

JUDGMENT. 

MUTTOSAMI  AYYAB,  J.—  This  is  a  reference  to  the  Full  Bench,  and 
the  facts  which  have  given  rise  to  it  are  shortly  these.  The  land,  forming 
the  subject  of  this  litigation,  originally  belonged  to  the  plaintiff's  undivided 
brother,  Krishna  Reddi,  and  upon  his  death  it  vested  in  the  plaintiff  by 
right  of  survivorship.  The  patta  relating  to  it,  however,  stood  in  the  name 
of  the  first  defendant,  Mala  Chengadu,  and  the  land  was  sold  under  Act 


*  It  is  undesirable  that  lands  transferred  by  a  registered  holder,  however  informally, 
to  another  party,  and  on  which  no  arrears  are  due,  should  be  sold  for  arrears  of  revenue 
due  by  the  registered  holder  on  other  lands  which  are  not  brought  to  sale.  Collectors  are 
directed  not  to  sell  lands  in  possession  of  alienees  until  all  the  other  lands  and  property 
in  possession  of  the  registered  holder  are  first  sold  unless  the  arrear  due  is  caused  by 
the  default;  of  the  alienee.  Whether  the  lands  to  be  sold  are  in  the  possession  of  the 
registered  holder  or  not  and  whether  the  arrear  is  due  by  the  registered  holder  or  by  the 
alienee  on  the  portion  alienated,  should  be  ascertained  by  local  inquiry  . 

(1)  2  B.L.B.  F.3.  1.  (2)  11  C.  200. 

(3)  14  0.  1.  (4)  3  C.  300. 
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II  of  1864  for  arrears  of  revenue  which  accrued  unon    some  other   land        1888 
included  in  the  same  patta  but  belonging  to  Chengadu.  OCT.  23. 

The  sale  took  place  on  the  18th  July  1884,  and  the  present  suit  to  set 
it  aside  was  brought  on  the  16th  July  1885.    The  ground  of  claim  was  that       FULL 
the  second  defendant,   the   purchaser,  colluded  with  the  karnam  and   the     BENCH. 

monigarof  the  village  and  fraudulently  brought  about  the  sale,  in  order  to 

deprive  the  [174]  plaintiff  of  his  land.  The  plaint  stated  that  the  second 
defendant  was  the  plaintiff's  enemy,  that  the  assessment  due  on  the  land  ' 
in  dispute  for  fasli  1291  was  not  in  arrear,  that  it  was  sold  for  arrears 
amounting  to  Ks.  4-62  due  by  the  pattadar  on  some  other  land,  and  that 
it  was  purchased  for  Us.  12-4-0,  whilst  it  was  worth  Es.  200.  It  was 
alleged  further  that  neither  the  pattadar  nor  the  plaintiff  was  served  with 
notice  to  pay  the  arrears,  that  the  sale  was  not  duly  proclaimed,  that  it 
was  held  secretly,  and  that  the  provisions  of  Act  II  of  1864  were  not 
duly  complied  with.  The  defendants  pleaded,  inter  alia,  limitation  in  bar 
of  the  claim  and  relied  on  Section  59  of  the  Eavenue  Eecovery  Act.  The 
District  Munsif,  and  on  appeal,  the  District  Judge  upheld  the  contention 
and  the  plaintiff  preferred  a  second  appeal  from  their  decision.  The 
Divisional  Bench  that  heard  the  second  appeal  alluded  to  the  decision  in 
Venkatajmthi  v.  Subramanya,  and  observing  that  it  laid  down  in  terms 
that  such  suits  as  the  present;  were  governed  by  Article  95,  Schedule  II  of 
the  general  Limitation  Act,  referred  to  the  Full  Bench  the  following 
question  : — 

"  Is  the  suit  governed  by  the  special  limitation  prescribed  in  Section 
59,  Act  II  of  1864,  or  by  the  provisions  of  the  general  Limitation 
Act?" 

It  is  contended  for  the  appellant  that  Section  59  of  Act  II  of  1864  is 
not  applicable  to  cases  of  fraud,  and  it  can  only  apply  when  the  procedure 
prescribed  by  the  Act  has  been  duly  followed  and  when  the  sale  can  pro- 
perly be  termed  to  be  a  sale  held  under  it.  Our  attention  is  drawn  to  Act 
XI  of  1859,  to  the  decisions  in  Baij  Nath  Sahuv.  Lala  Sital  Prasad,  Lala 
Mobaruk  Lul  v.  The  Secretary  of  State  for  India  in  Council,  Sadhusaran 
Singh  v.  Panchdeo  Lai,  Venkatapathi  v.  Subramanya,  Yellaya  v.  Viraya, 
and  to  the  Standing  Order  of  the  Board  of  Eevenue  No.  109.  On  the 
other  hand  it  is  argued  for  respondents  that  the  suit  is  governed  by 
Seation  59  of  Aoi;  II  of  1864,  and  reliance  is  placed  on  Sections  5  and  6 
of  the  general  Limitation  Act  and  on  the  decisions  reported  in  B&j 
Chundra  Chuckerbutty  v.  Kinoo  Khan  (1)  Reference  under  Forest  Act  V  of 
1882,  Behari  Loll  Mookerjee  v  Mungolanath  Mookerjee  (2j,  Golop  Ghund 
Nowluckha  v.  Krishto  Ghunder  Dass  Biswas. 

I  have  no  hesitation  in  holding  that  the  suit  before  us  is  governed  by 
Section  59  of  Act  II  of  1864.  That  section  saves  the  [175]  right 
of  parties  deeming  themselves  aggrieved  by  any  proceedings  under  that 
Act  to  apply  to  the  Civil  Courts  for  redress,  and  provides  that  such  Courts 
shall  nofc  take  cognizance  of  any  suit  instituted  by  such  parties  for  any 
such  cause  of  action  unless  such  suit  shall  be  instituted  within  six 
months  from  the  time  at  which  the  cause  of  action  arose."  The  sale  im- 
pugned by  the  appellant  was  a  proceeding  under  Act,  and  as  it  had  takec 
place  more  than  six  months  before  the  suit,  it  would  be  clearly  barred  but 
for  the  alleged  fraud.  Does  fraud  then  make  any  difference?  The 
answer  to  this  question  is  that  suggested  by  Mr.  Bhashyam  Ayyangar, 
the  Pleader  for  tha  second  respondent,  viz.,  that  the  cause  of  action 

(1)  8  C.  329.  (2)  5  C.  110. 
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1888        would  then  arise  from  the  date  on  which  the  fraud  was  discovered,  but 
OCT.  23.      that  the  period  of  limitation  would  still  be  six  months.     It  is  provided  by 
Section  18  of  Act  XV   of  1877  that   "  when  any  person  having    a  right 
FULL       to  institute  a  suit  has,  by  means  of  fraud,  been  kept   from  the   knowledge 
BENCH,     of  such  right,  the  time   limited  for  instituting  a  suit  shall  be  computed 
~~  from  the  time  when  the   fraud  first  became  known   to  the  person  injuri- 

'  ously  affected  by  it."  Though  this  provision  is  contained  in  the 
general  Act  of  Limitation,  and  Act  II  of  1864  is  a  special  law  applicable 
to  Revenue  sales,  yet  it  applies  to  the  case  befora  us,  as  Section 
6  of  Act  XV  of  1877  directs  only  that  the  period  of  limitation,  prescribed 
by  the  special  Act,  shall  not  be  affected  by  that  enactment.  This  view, 
however,  does  not  help  the  plaintiff ;  for  the  District  Judge  observes  that 
the  plaintiff  had  knowledge  of  the  alleged  fraud  more  than  six  months 
before  suit.  I  am  unable  to  accede  to  the  suggestion  of  the  appellant's 
Counsel  that  the  sale  in  the  case  before  us  is  not  a  proceeding  under  Act 
II  of  1864  within  the  meaning  of  Section  59.  The  true  import  of  the 
expression  "Aggrieved  by  any  proceedings  under  the  Act"  is  not  that 
the  proceedings  should  be  in  accordance  with  the  Act  and  therefore 
perfectly  legal,  but  that  the  proceedings,  though  defective  and  irregular 
and  therefore  not  in  strict  conformity  to  the  provisions  of  the  Act,  should 
be  taken  prpfessedly  under  it.  If  the  suggestion  of  the  appellant's  Counsel 
were  to  prevail,  there  would  be  no  grievance  at  all  to  be  redressed  by  a 
Civil  Court.  The  section  presupposes  that  certain  proceedings  were 
professedly  taken  under  the  Act,  and  that  there  might  possibly  be  a  valid 
claim  to  redress  on  the  ground  that  they  were  nob  in  accordance  with  the 
provisions  of  the  Act,  and  then  directs  that  [176]  the  claims  shall  not  be 
adjudicated  upon  the  merits,  unless  it  is  preferred  within  six  months  from 
the  time  when  the  cause  of  action  arose. 

It  mav  be  an  open  question  whether  the  proceedings  contemplated 
in  Section  59  or  those  which  are  vitiated  by  mere  errors  of  procedure 
or  include  those  taken  without  jurisdiction  and,  therefore,  not  within 
the  purview  of  the  Act.  For  instance,  there  may  be  a  sale  when  there  are 
no  arrears  of , revenue,  or  the  land  sold  may  not  be  included  in  the  patta 
or  holding  liable  to  be  sold  for  the  purpose  of  liquidating  them.  Though 
in  the  case  before  us  there  was  no  arrear  of  revenue  on  the  plaintiff's  land, 
yet  there  was  an  arrear  on  other  land  included  with  it  in  one  patba,  and 
it  has  already  been  held  that  one  part  of  a  holding  is  liable  to  be  sold  for 
the  arrear  due  on  another  portion  of  the  same  holding.  It  is  therefore 
not  necessary  for  the  purposes  of  this  reference  to  determine  the  question 
whether,  when  there  are  no  arrears  for  which  the  land*  in  dispute  is 
liable  to  be  sold  under  Act  II  of  1864,  the  sale  is  a  proceeding  under  the 
Act. 

Another  point  pressed  upon  us  is  that  neither  the  pattadar  nor  the 
plaintiff  had,  according  to  the  plaint,  a  demand  served  upon  him,  and  that 
neither  of  them  was  a  party  to  the  proceedings  held  under  the  Act. 
It  is  true  that  the  Collector  is  bound  under  Section  25  to  cause  a  written 
demand  to  be  served  on  the  defaulter  and  that  he  can  only  proceed  to 
recover  the  arrears  under  Section  26  by  the  attachment  and  sale  of  the 
land  after  the  demand  has  been  served  on  the  defaulter,  and  he  has 
neglected  to  pay  the  arrears  pursuant  to  the  terms  of  the  demand  ;  but, 
under  Section  5,  the  Collector  has  power  to  sell  the  land  when  there  is 
an  arrear  due  upon  it,  and  Sections  25  and  26  only  regulate  the  mode  in 
which  that  power  is  to  be  exercised.  The  omission  to  conform  to  the 
prescribed  procedure  is  certainly  always  an  irregularity  and  may  also  at 
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times  be  a  material  irregularity,  but   I  see  no  sumcent  reason  to  say  that        1888 
the  proceeding,  however  irregular  it  may  be,  is  noc  a  proceeding  under  the     OCT.  28. 
Act.     A  distinction  should  be  made  for  purposes  of  limitation  between  a 
sale  in  fact  and  a  valid  sale ;  and  whenever  there  has  been  a  sale  in  fact 
and  it  has  been  made  in  the  professed  exercise  of  the  power  conferred   by     BENCH, 
the  Acfc,  tha  provision  inserted  for  the  limitation  of  suits  must  be  taken  to       9TT~1R 
refer  rather  to  the  factum  than  to  the  validity  of  the   sale,  and  the   sale,  ' 

however  irregular,  must  be  considered  to  be  a  proceeding  under  the  Act.  *  ' 

[177]  It  is  then  said  that  the  plaintiff  was  not  a  party  to  the  proceed- 
i  ngs  held  under  the  Act,  and  that  he  could  net  be  bound  by  the  sale  ;  but  I 
am  unable  to  accede  to  this  suggestion  either.  It  is  provided  by  Section 
38  that  when  land  is  purchased  at  a  Eevenue  sale,  the  certificate  of 
sale  shall  be  conclusive  evidence  of  the  fact  of  the  purchase,  and  by 
Seotion  39  that  the  legal  effect  of  such  sale  is  the  lawful  succession  of  the 
purchaser  to  all  the  rights  and  property  of  the  former  land-holder  in  the 
land  sold.  It  is  further  enacted  by  Section  40  that  any  Court  of  competent 
jurisdiction  shall  put  the  purchaser  in  possession  in  the  same  manner  as  if 
the  purchased  land  had  been  decreed  to  the  purchaser  by  a  decision  of  the 
Court.  It  is  therefore  clear  that  the  intention  of  the  Legislature  is  to  seat 
the  former  land- holder  as  if  he  was  a  party,  when  a  sale  is  held  under  the 
provisions  of  the  Act. 

The  next  contention  is  one  founded  on  the  Standing  Order  of  the 
Board  of  Eevenue,  No.  109  ;  construing  it  together  with  the  provisions  of 
Act  II  of  1864,  I  hold  that  it  was  designed  to  give  a  discretion  to  Collec- 
tors and  thereby  regulate  departmental  practice,  but  that  it  was  not  the 
intention  to  deprive  them  of  the  statutory  power  vesting  in  them  under 
Act  II  of  1864,  or  to  create  a  right  to  set  aside  a  Eevenue  sale  after  it  has 
been  concluded,  for  the  reason  that  it  was  held  contrary  to  the  terms  of 
the  departmental  order. 

With  reference  to  the  decisions  cited  on  behalf  of  the  appellant, 
none  of  them  appear  to  me  to  support  this  appeal.  Act  XI  of  1859  has 
no  application  in  this  Presidency,  and  the  Full  Bench  decisions  of  the 
High  Court  at  Calcutta  in  Baijnath  Sahu  v.  Lala  Sital  Prasad,  and 
in  Lala  Mobaruk  Lai  v.  The  Secretary  of  State  for  India  in  Council, 
are  founded  upon  that  enactment. 

In  the  first  case  as  sale  was  professedly  made  for  arrears  of  revenue, 
and  it  was  shown  that  there  were  no  arrears;  and  the  Court  held  that  the 
Collector  had  no  right  to  sell,  and  that  it  could  not  really  be  said  to  have 
been  a  sale  under  the  Act,  if  the  Collector  had  no  right  to  make  it.  In 
the  case  before  us,  however,  there  was  an  arrear  for  which  the  plaintiff's 
land  was  liable  to  be  sold. 

The  question  raised  for  decision  in  the  second  case  was  whether 
non-compliance  with  the  provisions  of  Section  6  of  Act  XI  of  1859  was 
one  of  the  errors  of  procedure  intended  to  be  cured  by  Section  8  of  Bengal 
Act  VII  of  1868. 

Mr.  Justice  Mittar  and  Mr.  Justice  Tottenham  differed  in  opinion,  the 
former  holding  that  it  was  not  an  irregularity  that  [178]  could  be  so 
cured,  and  the  latter  holding  the  contrary  view.  The  Full  Court  held 
that  the  error  was  not  a  mere  irregularity,  nor  one  of  those  errors  of 
procedure,  which  were  intended  to  be  cured  by  Section  8  of  Bengal  Act 
VII  of  1868.  The  learned  Chief  Justice  delivering  the  judgment  of  the 
majority  of  the  Court  observed  that  the  sale  was  professedly  held  under 
the  Act,  but  that  the  question  was  whether  it  was  a  sale  under  the  Act, 
if  the  Collector  had  no  right  to  sell,  and  that  the  principle  laid  down  in 
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1888        Baijnath  Sahnv.  Lala  Sital  Prasad  applied.     It  is  therefore  argued  for 

OCT.  23.     the  appellant  before  us,  that  whenever  it  can  be  shown  that  some  material 

error  of  procedure  negatives  the  Collector's  right  to  sell,  the   sale,  though 

FULL       professedly  made  under  Act  II  of  186J,  is  not  in  law  a  sale  or  proceeding 

BKNCH.     under  the  Act.     The  scheme  of  Act  XI  of  1859  and  of  Bengal  Act  VII  of 

1868    appears  to  differ    from  that  of    Madras  Act  II  of   1864,  and  the 

1  O    M*      4  AB 

1  decisions  cited  proceed,  with  reference  to  that  scheme,  on  the  view  that 
'*-B-)-  the  Civil  Court  is  at  liberty  to  entertain  a  suit  to  set  aside  the  sale  for 
arrears  of  revenue,  if  it  can  be  shown  that  the  Collector  had  no 
power  to  sell,  either  because  there  were  no  arrears,  or  because  there 
was  some  material  irregularity,  which  would  invalidate  the  sale.  If 
we  were  at  liherty  to  enter  on  the  merits,  we  might  come  to  the  same 
conclusion,  but  what  we  are  concerned  with  is  the  question  of  limitation, 
which  refers,  asalroany  observed,  to  thefactum  rather  than  the  validity 
of  the  pale.  (Compare  Act  XI  of  1859  and  the  cognate  Acts  with  Act  II 
of  1864.)  I  do  not  see  my  way  to  hold  that,  for  purpose  of  limitation, 
material  error  of  procedure  stands  on  the  same  footing  with  the  absence 
of  power  to  sell.  A  sale,  without  jurisdiction  to  sell,  may,  on  general 
principles,  be  said  to  be  voidaft  initio,  and  therefore,  legally  non-existent; 
but  a  sale,  where  there  is  power  to  sell,  bub  the  power  is  not  properly 
exercised,  is  only  voidable  and  cannot  be  said,  it  seems  to  me,  to  have  no 
legal  basis  nor  legal  existence  until  it  is  set  aside  by  a  suit  instituted 
within  the  time  prescribed  for  such  suits.  As  for  the  decision  in 
Sadhusaran  Singh  v.  Panchdeo  Lai,  it  affirms  the  ruling  in  Lala  Mobaruk 
Lai  v.  The  Secretary  of  State  for  India  in  Council  that  Section  33  of  Act 
XI  of  1859,  does  not  bar  the  Civil  Courts  from  taking  cognizance  of 
suits  in  which  it  can  be  shown  that  the  Collector  has  no  right  to  sell. 

[179]  The  next  case  relied  on  is  that  of  Venkatapathiv.Subramanya. 
In  that  case  there  was  really  no  arrear  of  revenue.  The  plaintiff  there  paid 
the  assessment  to  the  village  officers  who  appropriated  it  to  their  own 
use,  and  making  it  appear  that  there  wis  an  arrear,  when  there  was  none, 
fraudulently  brought  the  plaintiff's  land  to  sale  arid  purchased  it  for  their 
own  benefit,  though  in  the  name  of  the  brother-in-law  of  one  of  them. 
The  decision  rests  on  the  ground  that  the  plaintiff  was  entitled  uoon 
the  facts  of  that  case  to  assume  that  the  Revenue  sale  was  valid  as 
against  the  Collector  and  to  claim  relief  against  the  parties  in  posses- 
sion on  the  ground  of  fraud.  There  the  purchaser  at  the  Revenue  sale 
did  not  buy  the  land  for  himself,  but  bought  it  benamee  for  the  village 
officers,  who  first  defrauded  the  plaintiff  by  converting  the  assessment  paid 
to  them  on  account  of  Government  to  their  own  use,  then  deceived 
the  Collector  first  by  making  him  believe  that  there  was  an  arrear  and  that 
he  had  jurisdiction  to  sell  the  land,  and  next  by  putting  forward  the  brother- 
in-law  of  one  of  them  as  the  purchaser,  while  they  really  brought  the  land 
for  their  own  benefit.  On  those  facts  the  plaintiff's  claim,  it  was 
considered,  might  be  treated  as  one  to  treat  the  village  officers  as  holding  the 
land  in  trust  for  him  by  reason  of  their  fraud  and  not  as  one  brought  to 
set  aside  the  sale  under  Section  59  of  Actll  of  1864.  On  this  view  Article  95 
of  the  general  Limitation  Act  was  considered  to  be  applicable.  It  is  there- 
fore an  authority  for  the  position  that  if  the  plaintiff's  claim  can  be  decreed. 
in  the  special  circumstancps  of  a  case,  on  the  ground  that  the  real  purch- 
aser, by  virtue  of  his  fraud  in  n*-eating  a  jurisdiction  to  sell,  when  there 
is  none,  can  be  regarded  as  holding  the  land  purchased  in  trust  for  the 
real  owner,  notwithstanding  the  Revenue  sale,  it  is  not  a  claim  under 
the  special  Act,  but  a  claim  to  relief  on  the  ground  of  fraud  governed 
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by  Article  95  of  Act  XV  of  1377.     Ib   is  c'early  no  authority   in  support        1888 
of  the  contention  that  a  Revenue  sale  is   no  proceeding  under  the  Act,     OCT.  23. 
when  there  was  an  arrear   for  which  the  laud  might    be  sold  under  the 

Act.  FULL 

The  other  cases  cited  are  in  favour  of  the  respondents'  contention  BENCH. 

For  these  raasoos  I  would  hold  that  the  suit  before  us  is  governed  by 
the  special  limitation  prescribed  in  Section  59  of  ACG  II  of  1864,  subject 
to  the  provisions  of  Section  18  of  Act  XV  of  1877. 

KERNAN  J. — I  would  add  to  the  last  paragraph  "  and  thai  the  suit 
should  have  been  brought  within  six  months  from  the  discovery  of  the 
fraud." 

[180]  PARKER,  J. —  I  agree  that  the  suit  is  governed  by  the  special 
limitation  prescribed  by  Section  59.  Madras  Act  II  of  1864,  for  the  reasons 
expressed  by  us  in  making  the  order  ot  reference.  The  suit  is  therefore 
barred. 

WILKINSON,  J.— I  concur. 


12  M.  180. 
-APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Wilkinson. 


ABBOY  (Plaintiff),  Appellant  v.  ANNAMALAI  AND  ANOTHEB 

(Defendants  Nos.  3  and  4),  Respondents.*      [26th  November  and 

18th  December,  1888  ] 

Lis  pendens  —  Transfer  of  Property   Act — Act  IV  of    1882,   Section  52 — Wlien   a   suit 
becomes  contentious — Priority  of  registered  mortgage. 

As  soon  as  the  filing  of  the  plaint  is  brought  to  the  notice  of  the  defendant,  the 
proceeding  becomes  contentious,  and  any  alienation  subsequent  to  that  is  sub- 
ject to  the  doctrine  of  lis  pendens. 

A  mortgage  w^s  executed  on  25th  June  and  was  registered.  On  the  same  day, 
prior  mortgagees  fi'ed  a  suit  against  the  mortgagors  on  an  unregistered  mortgage 
of  the  same  land  :  they  obtained  a  decree  and  attached  the  mortgage  property  : 

Held,  that  the  registered  mortgagee  was  entitled  to  priority  and  his  mortgage 
was  not  affected  by  the  rale  of  Us  pendens. 

[F.,  21  A.  408  ;  1  O.C.  281  ;  30  P.R.  1891  ;  80  P.R.  1903  (F-B.)  ;  R.,  29  A.  339  (P.O.) 
=  4  A.L.J.  329  =  9  Bom.L.R.  656  =  5  C.L  J.  563=  11  C.W.N.  561  =34  I. A.  102 
=  17  M.L.J.  263;  19  P.L.R.  1904;  D.,  31  B.  393  =  9  Bom. L.R.  530.] 

APPEAL  against  the  decree  of  E.  C.  Johnson,  Acting  District  Judge 
of  South  Arcot,  in  Appeal  Suit  No.  209  of  1887,  affirming  the 
decree  of  V.  Malhari  Eau,  District  Munsif  of  Chidambaram,  in  Original 
Suit  No.  553  of  1886. 

This  was  a  suit  to  recover  Ks.  196-8-0  due  on  a  registered  mortgage- 
deed  executed  to  the  olaintinf  by  defendants  Nos.l  and  2  on  25eh  June  1884. 
Part  of  the  consideration  for  the  execution  of  this  mortgage  to  the  plaintiff 
was  the  discharge  by  him  of  a  previous  encumbrance.  On  the  4th 
September  1878,  defendants  Nos.  1  and  2  had  executed  a  mortgage  of  the 
same  lands  to  the  father  of  defendants  Nos.  3  and  4.  This  mortgage 
was  unregistered.  On  the  date  of  the  execution  of  the  registered 
[181]  mortgage  to  the  olaiutiff,  defendants  Nos.  3  and  4  filed  a  suit — Ori. 
ginal  Suit  No.  231  of  1884 — on  the  unregistered  mortgage  of  4th  September 
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1888        1878  ;  and  subsequently  having  obtained  a  decree,  attached    the  mortgage 
DEO.  18.     property  in  execution.     The  present  plaintiff  intervened  in  execution,  but 
his    objections    were   overruled.     He   accordingly    filed    the  present  suit 
APPEL-     against  the  mortgagors  and  the  prior  mortgagee. 
LATE  Defendants  Nos.  1  and  2  were  ex-parte. 

CIVIL.  Defendants  Nos.  3  and  4   pleaded,  inter  alia,  that  the  plaintiff  and 

defendants  Nos.  1  and  2  had  fraudulently  colluded  together  to  defeat  their 

12  M.  180.   rights  under  the  prior  mortgage ;  that  the  plaintiff's  mortgage  had  been 

executed  pendente  lite,  and  that  they  were  accordingly  entitled  to  priority 

in  respect  of  their  prior  mortgage  though  unregistered. 

The   District  Munsif  observed  : — "  Defendants  Nos.  3  and  4  made  no 

attempt to   show    there    was    any    fraud   in  the  transaction.     On  the 

other  hand  there  is  enough  to  make  out  that  the  plaintiff  acted  bona  fide 

and  with  great  circumspection I  hold  there  was  no  collusion  between 

plaintiff  and  defendants  Nos.    1   and    2   to   defraud    defendants    Nos.  3 
and  4."     The  District  Munsif,  however,  held  that  the  rule  of  Us  pendens 
was    applicable,    and    passed  only  a  personal  decree  against  defendants 
Nos.  1  and  2  and  dismissed  the  suit  as  against  defendants  Nos.  3  and  4. 
The  Acting  District  Judge  affirmed  the  decree  of  the  District  Munsif. 
The  plaintiff  preferred  this  second  appeal. 
Krishnasami,  Ayyar,  for  appellant. 
Pedroza,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  from  the  judg- 
ment of  the  Court  (COLLINS,  C.J.,  and  WILKINSON,  J.). 

JUDGMENT. 

Three  questions  have  been  argued  in  second  appeal.  First,  it  is  argued 
that  the  doctrine  of  hs  pendens  does  not  apply,  as  the  suit  does  not  become 
contentious  until  summons  is  served  on  the  defendant ;  secondly,  it  is 
maintained  that  the  plaintiff's  suit  as  against  defendants  3  and  4 
should  not  have  been  dismissed,  as  even  if  defendants  3  and  4  have 
priority,  the  plaintiff  would  be  entitled  to  a  decree  declaring  his  lien 
on  the  property  subject  to  the  mortgage  of  defendants  3  and  4.  It 
is  further  argued  that  plaintiff  is  entitled  to  priority  as  be  stands  in  the 
[182]  shoes  of  a  prior  mortgagee.  Both  the  Lower  Courts  have  held  that, 
as  the  plaintiff's  mortgage-deed,  Exhibit  A,  was  executed  on  the  day  on 
which  defendants  3  and  4  presented  their  plaint  in  Original  Suit  No.  231 
of  1884,  the  plaintiff  took  subject  to  the  decree  passed  in  that  suit.  The 
question  we  have  to  decide  is  when  does  a  suit  or  proceeding  become  con- 
tentious ?  The  doctrine  of  Us  pendens  is  that  no  alienation  during  suit 
can  be  allowed  to  affect  the  rights  of  those  claiming  under  the  decree  in 
the  suit.  But  in  order  that  third  parties  should  be  bound  by  the  decree 
passed  in  the  suit  it  is,  it  appears  to  us,  essential  that  they  or  that  the  par- 
ties through  whom  they  claim  should  have  had  notice,  for  as  remarked  by 
Couch,  C.J.,  in  Kailas  Chandra  Ghose  v.  Fulchand  Jaharri  (1)  practically 
there  is  no  substantial  difference  between  Us  pendens  and  having  notice  of 
the  suit.  Until  therefore  defendants  1  and  2  had  notice  of  the  suit  filed 
by  defendants  3  and  4  to  recover  the  amount  due  on  the  mortgage  to  their 
father,  they  were  at  liberty  to  transfer  or  create  a  further  encumbrance 
on  the  property.  It  was  apparently  on  this  ground  that  a  Bench  of  the 
Calcutta  Court  recently  held  in  Radhasyam  Mohapattra  v.  Sibu  Panda  (2) 
that  a  suit  did  not  become  contentious  until  the  summons  was  served  on 


(1)  8  B.L.R.  474. 
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the  defendant.  It  may,  of  course,  haopen  thit  the  defendant  will  nofc  con- 
test bhe  claim,  bat  tha1;  doas  not  really  affect  the  question.  So  soon  as  the 
filing  of  the  plaint  is  brought  to  ths  notice  of  the  defendant,  the  proceeding 
becomes  contentious,  an'i  any  alienation  subsequent  to  that  is  subject  to 
the  doctrine  of  Us  pendens.  In  the  present  case,  therefore,  the  plaintiff 
was  not  affected,  and  as  his  mortgage  ia  registered,  it  has  priority  over  the 
unregistered  deed  of  defendants  3  and  4. 

The  decrees  of  the  Lower  Courts  are,  therefore,  modined  so  far  as  the 
defendants  3  and  4  and  the  property  comprisei  in  their  mortgage  is  concern- 
ed, and  plaintiff  will  obtain  a  decree  rendering  the  mortgaged  property 
liable  for  the  sum  of  BM.  196-8-0  with  further  interest  and  costs  in  all 
Courts. 


1888 

DEC.  18. 

APPEL- 
LATE 
CIVIL. 

12  M.  180. 


12  M. 183. 
[183]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


VENKANNA  AND  OTHERS  (Defendants),  A2)pellants  v. 

AlTAMMA  (Plaintiff],  Respondent.* 
[30th  August,  1888  and  15th  January,  1889.] 

Civil  Procedure  Code,  Section  13  —  Res  judicala  —Declaratory  decree  —Maintenance  suit, 
decree  in — Annual  payments. 

A  Hindu  widow  obtained  a  decree  in  1876  which  provided  thit  she  should 
receive  future  miintenan^e  annually  at  a  certtin  rate,  but  did  not  specify  any 
date  on  which  it  sh)uld  beootns  due.  la  1S37  she  filed  the  present  suit  claiming 
arrears  of  maintenance  at  the  rate  fixed  in  the  decree  of  1876  ; 

Held,  that  the  suit  did  not  lie.  Sabhanathi  v.  Lakshmi  (I.L.R.,  7  Mad.,  80), 
distinguished . 

[P.,  22  M.  175  ;  R.,  4  M.L.-J.  330.] 

SECOND  appeal  against  the  decree  of  J.  W.  Best,  District  Judge  of 
South  Canara,  in  Appeal  Suit  No.  249  of  1887,  affirming  the  decree  of 
A.  Vankataramana  Pai,  District  Munsif  of  Mangalore,  in  Original  Suit 
No.  25  of  1887. 

This  was  a  suit  by  a  Hindu  widow  against  the  brother  and  nephews 
of  her  late  husband  to  recover  Rs.  392-2-0  as  arrears  of  maintenance  due 
up  to  December  14,  1886,  at  the  rate  of  Es.  110  par  annum. 

The  above  rate  of  maintenance  had  baea  determined  in  the  decree 
passed  by  consent  in  a  previous  suit — Original  Suit  No.  39  of  1876.  In 
that  suit  the  plaintiff  had  claimed  future  maintenance  as  well  as  arrears  of 
maintenance  already  accrued,  and  obtained  a  decree  which  provided  that 
she  should  receive  future  maintenance  at  the  above  rate  annually,  but 
did  not  specify  any  particular  date  on  which  the  annual  payments  were  to 
be  made.  An  application  made  by  the  plaintiff  some  years  afterwards  for 
the  execution  of  this  decree  was  rejected  as  being  barred  by  limitation.  In 
the  present  suit  it  was  pleaded  that  the  claim  was  barred  by  the  law  of 
limitation,  and  also  that  the  claim  was  res  judicata  under  Section  13  of  the 
Code  of  Civil  Procedure. 

[184i]  The  District  Munsif  held  that  the  suit  was  not  barred  by  the 
law  of  limitation,  on  the  ground  that  twelve  years  had  not  elapsed  since 
any  part  of  the  arrears  became  payable  (Limitation  Act,  1877,  Schedule  II, 
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1889  Article  128),  and  that  it  was  not  affected  by  Section  13  of  the  Code  of 
JAN.  15.  Civil  Procedure.  As  to  the  latter  point  he  said  :— 

"  The  claim  for  future  maintenance  was  made  and  allowed  by  mutual 
APPEL-  consent  of  the  parties,  but  the  wording  of  the  decree  was  defective  in 
LATE  that  it  did  not  specify  a  '  certain  date  '  vide  Article  179  (6)  of  the  Indian 
CIVIL  Limitation  Act,  1877),  for  payment,  and  it  .was  decided  that  the  execution 
was  barred.  The  oooiosion  to  specify  a  date  for  payment  deprived  the 
12  M.  188.  plaintiff  of  the  right  to  enforce  such  uayment  by  process  of  execution 
upon  the  decree,  but  the  right  to  maintenance  has  not  been  lost  and 
may  be  enforced  by  a  fresh  suit  Sabhanatha  v,  Lakshmi(l).  This  right 
was  never  denied,  but  has  been  established  by  the  decree  on  the  defend- 
ant's admission. 

"  Further,  the  decrea  was  passed  in  terms  of  the  compromise  effect- 
ed between  the  parties,  and  the  fact  that  by  those  terms  the  parties 
did  not  choose  (as  since  finally  decided)  to  give  the  plaintiff  the  right 
to  enforce  annual  payments  on  account  on  her  maintenance  in  the  same 
suit,  does  not  amount  to  a  determination  by  the  Court  on  the  merits 
negativing  the  existence  of  such  right.  Even  when  after  trial  of  a  suit, 
the  Court  declines  to  grant  a  decree  for  recovery  of  annual  payments  in 
execution  in  the  same  suit,  but  declares  that  the  claimant  possesses  the 
right  to  such  payments,  there  would  be  nothing  to  prevent  a  fresh  suit 
for  each  year's  amount." 

The  District  Munsif  accordingly  passed  a  decree  for  the  amount 
claimed  and  his  decree  was  affirmed  on  appeal  by  the  District  Judge. 

The  defendants  preferred  this  second  appeal. 

Mr.  Subramanyam,  for  appellants. 

This  suit  being  a  suit  for  arroars  of  maintenance,  is  not  governed  by 
Sabhanatha  v.  Lakshmi  (1).  The  widow  is  precluded  by  the  decree  in 
original  suit  No.  39  of  1876  from  suing  a  second  time  in  respect  of  the 
same  relief  :  that  decree  was  not  a  declaratory  decree.  Sanjeeviyah  v. 
Nanjiyah  (2). 

Ramachendra  Rau  Saheb,  for  respondent. 

[185]  The  Lower  Courts  were  right  in  regarding  the  decree  of  1876 
as  a  declaratory  decree.  Vijaya  v.  Sripat.hi  (3),  Ruka  Bai  v.  Ganda  Bai(4:). 
The  proper  way  to  enforce  the  plaintiff's  right  to  future  maintenance 
established  by  that  decree  was  to  bring  a  fresh  suit.  Vishnu  Shambhog 
v.  Manjamma  (5). 

The  further  arguments  adduced  on  this  second  appeal  appear  sufficient 
for  the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS, 
C.  J.,  and  SHBPHAED,  J.). 

JUDGMENT. 

The  defendants  appeal  against  a  decree  allowing  the  plaintiff  a  sum 
of  Es.  454  on  account  of  arrears  of  maintenance,  which  are  claimed  at 
a  rate  fixed  by  the  decree  in  a  former  suit  between  the  parties  (Original 
Suit  No.  39  of  1876).  It  is  objected  on  behalf  of  the  defendants  that 
the  plaintiff  was  precluded  from  bringing  the  present  suit,  because  in  the 
former  suit  she  had  prayed  not  only  for  arrears  of  maintenance,  but  also 
for  maintenance  at  the  same  rate  in  the  future ;  and  it  was  argued 
that  whether  or  not  relief  in  respect  of  future  maintenance  was  granted, 
the  present  suit  would  not  lie,  because  in  accordance  with  her  prayer 
in  the  suit  of  1876,  she  might  have  obtained  a  decree  which  she  might 


(1)  7M.  80. 
(4)  1  A.  594. 
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have  put  in  execution  as  regards  future  arrears  as  they  became  due.  It 
seems  clear  fehab  in  the  former  suio,  she  did  ask  for  relief  as  to  future 
maintenance  and  that  it  was  intended  to  give  her  such  relief,  bub  unfor- 
tunately thu  decree  was  so  drawn  un,  no  date  of  payment  being  given, 
that  it  has  been  held  that  it  is  incapable  of  execution.  It  is  contended 
for  the  plaintiff  that  the  principle  on  which  the  defendants  rely  is  inap- 
plicable, because  a  Court  trying  a  maintenance  suit  can  only  settle 
the  rate  of  maintenance  payable  under  the  then  existing  circumstances, 
and  cannot  make  a  decree  fixing  the  amount  for  ever  afterwards.  It  is 
true  that  the  decree  in  a  maintenance  suit  is  not  final  in  the  sense,  that 
the  rate  fixed  can  never  be  altered.  If  there  is  a  change  in  the  circum- 
stances of  the  family  and  the  parsons  obliged  by  the  decree,  it  may  be  that 
they  are  entitled  to  have  the  rate  of  maintenance  reduced  ;  but  it  does  not 
follow  that  a  decree  for  future  maintenance  cannot  be  made,  or  that  it  is 
not  final  until  the  circumstances  of  the  family  are  proved  to  have  altered 
for  the  worse. 

We  think  there  is  no  doubt  that  such  a  decree  may  be  made,  and  that 
when  a  person  entitled  to  maintenance  not  contended  [186]  with  asking 
for  a  declaratory  decree  has  asked  for  a  decree  relating  to  future  main- 
tenance, he  cannot  thereafter  bring  a  separate  suit  to  recover  arrears  of 
maintenance.  If  his  former  decree  has  provided  for  payment  periodically 
and  is  properly  drawn  up,  he  cau  recover  arrears  in  execution.  If  his  for- 
mer decree  has  made  no  such  provisioa  or  is  not  regularly  drawn  up,  it 
must  be  either  because  the  relief  asked  for  has  been  refused  or  because 
some  mistake  has  been  made.  In  the  former  case  his  remedy  is  by  appeal 
in  the  latter,  which  is  the  present  case,  he  can  obtain  redress  by  review. 
The  present  case  differs  from  Sabhanatha  v.  Lakshmi  (1),  for  there  it  was 
a  declaratory  decree  only  that  the  plaintiff  had  obtained  in  the  former 
suit,  and  the  point  now  under  discussion  did  not  arise.  We  think  the 
appeal  must  be  allowed.  The  decrees  of  the  Courts  below  must  be  reversed 
and  the  suit  must  be  dismissed  but  without  costs. 


12 M.  186. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Wilkinson  and  Mr.  Justice  Shephard. 

Luis  AND  OTHERS    (Defendants  in  O.S.  No.  11  of  1888),  Petitioners 
v.  Luis  (Plaintiff  in  O.S.  No.  11  of  1888),  Respondent* 
[23rd  November,  1888.] 

Civil  Procedure  Code,  Sections  494,588,622 — No  appeal  lies  against  an  order  for  issue  of 
notice  made  under  Section  494 — Revision  by  High  Court  of  an  order  purporting  to 
be  made  on  appeal  from  such  an  order. 

A  petition  praying  for  a  temporary  injunction  in  a  suit  was  presented  by  the 
plaintiff  in  a  Subordinate  Court. 

The  Judge  refused  to  pass  orders  on  it  without  hearing  the  defendants,  and 
ordered  notice  to  issue  to  them.  The  pUintiff  appealed  to  the  District  Judge 
who  granted  the  injunction  prayed  for  : 

Held,  that  no  appeal  lay  from  the  Subordinate  Court,  and  that  the  District 
Judge  had  purported  to  exercise  a  jurisdiction  not  vested  in  him  by  law. 

*  Civil  Revision  Petition  No.  204  of  1888. 
(1)  7  M.  80. 
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1888  PETITION  under  Section  622  of  the  Code  of  Civil  Procedure,  praying 

Nov.  23.     the  High  Court  to  revise  the  order  of  J.  W.  Best,   District  Judge  [187]  of 

South  Canira,  da^ed    17ch  April  1888,  and    made  on  civil    miscellaneous 

APPEL-  appeal  No.  19  of  1888,  preienhel  against  the  order  of  C.  Gopal*  Nayar, 
LATE  Subordinate  Judge  of  South  Cantra,  dated  7th  April  1888,  and  made  on 
OlVIL.  civil  miscellaneous  petition  No  126  of  1888. 

The  plaintiff  in  original  suit  No.  11  of  1888  on  the  file  of  the 
12  M  186.  Subordinate  Court  of  South  Canara  preferred  a  petition,  civil  miscella- 
neous petition  No.  126  of  1888,  under  Section  493  of  the  Civil  Procedure 
Code,  praying  for  the  issue  of  a  temporary  injunction  agtinst  the  defend- 
ants in  that  suit.  The  Subordinate  Judge  on  7bh  April  1888  made  the 
following  order  on  the  petition:— 

"  The  case  seems  to  be  one  of  importance.  I  am  disinclined  to  pass 
orders  without  hearing  the  other  side.  Notice  for  hearing  on  the  llth 
June." 

The  petitioner  preferred  an  appeal  to  the  District  Court. 

The  District  Judge  on  the  7bh  April  1883  made  an  order  granting  the 
temporary  injunction  whioh  was  subsequently  varied  by  an  order  made  by 
him  on  the  17th  April  1888. 

The  respondents  preferred  this  petition  to  the  High  Court  under 
Section  622  of  the  Code  of  Civil  Procedure. 

Mr.  Subramanyam,  for  petitioners. 

Subba  Ran,  for  respondent. 

The  Court  (WILKINSON  and  SHEPHARD,  JJ.)  delivered  the  following 

JUDGMENT. 

We  are  of  opinion  that  the  Judge  exercised  a  jurisdiction  not  vested 
in  him  by  law,  in  bhat  no  aopeil  lay  from  the  order  of  the  Subordinate 
Judge.  Tne  Subordinate  Judge,  as  required  by  Section  494,  resolved, 
before  granting  the  temporary  injunction,  to  issue  notice  to  the  defendants. 
Such  order  was  one  mide  under  Section  494,  and  there  is  no  provision 
under  Section  588  for  an  appaal  from  such  an  order.  It  is  argued  that 
inasmuch  as  nhe  plaintiff  sbabel  that  the  object  of  granting  the  injunction 
would  be  defeated  by  the  delay,  the  order  of  the  Subordinate  Judge  was 
virtually  an  order  refusing  bhe  prayer  for  an  injunction  and  that  therefore 
an  appeal  lay.  We  are  unable  to  concede  this.  The  order  made  by  the 
Subordinate  Judge  was  not  the  formal  expression  of  his  decision  on  the 
question,  whether  an  injunction  should  be  granted  or  not.  A  discretion 
is  vested  in  the  Court  by  Section  494  of  refusing  to  grant  a  temporary 
injunction  if  satisfied.  [188]  tha,t  the  object  of  granting  an  injunction  will 
not  be  defeated  thereby,  and  no  appeal  is  provided  in  case  of  his  refusal. 
The  orders  of  the  Judge  wore,  therefore,  ultra  vires,  and  we  set  them  aside. 

Petitioners  will  have  their  costs  in  both  Courts. 
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12  H.  188. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


VENKATANARASIMHA  (Plaintiff),  Appellant  v.  SURYANARAYANA 

AND  OTHERS  (Defendants),  Respondents*. 
[27bh  November,  1888  and  15th  January  1889.] 

Regulation  XXV u/1802  (Madras ),   Scetion   11—  Regulation  XXIX  of  1802   (Madras), 
Sections  5.  7,  10,  16,  19 — Suit  for  dismissal  of  a  zemindari  karnam — Jurisdiction, 

A  suit  by  a  zemindar  for  thedism  ssal  of  a  zemindari  karnam  cannot  be  enter- 
tained by  a  District  Munsif. 
The  Subordinate  Court,  and  the  District  Court   where  there  is  no  Subordinate 

Court,  is  the  tribunal  that  has  taken  t.he  place  of  the  Court  of  Adawlut  of  180;2. 
* 

APPEAL  against  the  order  of  G.  T.  Mackenzie,  Acting  District  Judge 
of  Kistna,  made  in  Original  Suit  No.  22  of  18>7,  directing  that  the  plaint  be 
returned  to  the  plaintiff  for  presentation  in  the  Court  of  the  District 
Munsif 

This  was  a  suit  field  by  a  zemindar  to  obtain  the  dismissal  of  defend- 
ants who  are  karnams  on  his  zemindari.  The  District  Judge  was  of 
opinion  that  the  Madras  Regulations  XXV  and  XXIX  of  1802  contained 
nothing  to  oust  the  jurisdiction  of  the  District  Muusif  within  the  meaning 
of  Section  11  of  the  Code  of  Civil  Procedure  and  observed  : — 

"  I  consider  that  the  power  to  try  such  suits  as  this  is  given  to 
Courts  of  Judicature  generally,  and  that  if  the  phrase  Adawlut  of  the 
Zilla  is  used  elsewhere  in  conecbion  with  the  subject,  it  was  not  intended 
to  restrict  this  jurisdiction  to  the  District  Court,  but  that  the  phrase  is 
used  merely  as  a  synonym  for  Court  of  Judicature." 

He  accordingly  made  an  order  to  the  effect  stated  above. 

Plaintiff  preferred  this  appeal. 

Mr.  Shaw,  for  appellant. 

[189]  The  District  Court  aad  not  the  District  Munsif's  Court  is  the 
successor  of  the  Court  of  Adawlut.  Ramakistnam  v.  Ragavachaw  (1) 
Ramchandra  v.  Appayya  (2). 

Narayana  Rau,  for  respondents. 

Trie  suit  should  have  been  instituted  in  the  District  Munsif's  Court 
under  Section  15  of  the  Code  of  Civil  Procedure.  Such  Courts  are  Courts; 
of  Judicature  within  the  meaning  of  Madras  Eegulation  XXIX  of  1802, 
Section  5,  which  provides  for  the  dismissal  of  karnams  "  by  the  sentence 
of  a  Court  of  Judicature  "  ;  and  Madras  Regulation  VI  of  1816,  Section  12, 
did  not  affect  their  jurisdiction  to  entertain  suits  for  dismissal  of  kar- 
nams. There  is  a  decision  of  the  Sadar  Court  precisely  in  point.  Cottay- 
sami  Taver  v.  Darasimaya  (3);  Ramachandra  v.  Appayya  (2)  was  a  second 
appeal  from  a  District  Munsif,  and  the  jurisdiction  of  the  Munsif  was 
taken  for  granted,  as  also  in  Venkayya  v.  Subbarayudu  (4).  Ramakistnam 
v.  Ragavachari  (1)  only  related  to  the  infliction  of  fines  on  karnams,  and 
Ponnusami  v.  Kirishna  (5)  turned  on  the  construction  of  a  different?  Regu- 
lation, Madras  Regulation  IV  of  1816. 

The  further  arguments  adduced  on  this  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAR  and  PARKER,  JJ.) 

*  Appeal  against  Order  No.  96  of  1888. 

(1)  3  M.  405.  (2)  7  M.  128.  (3)  Sadar  Court  Rulings,  1854.  p,  108. 

(4)  9  M.  283.  (5)  5  M.  222. 
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JUDGMENT. 

The  appellant,  the  zemindar  of  Nuzvid,  sued  for  the  dismissal  of  the 
respondents,  karnams  in  his  zemindari.  He  brought  the  suit  in  the 
District  Court  of  Kistna,  but  the  District  Judge  held  that  he  had  no  juris- 
diction to  entertain  it  and  ordered  the  plaint  to  be  returned  for  presentation 
in  the  Court  of  the  District  Munsif.  It  is  contended  for  the  appellant  that 
the  District  Court  is  the  Court  of  competent  jurisdiction.  The  contention 
appears  to  us  to  be  well  founded,  whether  regard  is  had  to  the  course  of 
legislation  or  of  judicial  decisions  in  this  Presidency.  The  first  Regulation 
on  the  subject  is  Regulation  XXV  of  1802.  On  referring  to  Section  11,* 
we  see  no  reason  to  doubt  that  the  Court  designated  as  [1901  competent  to 
dismiss  a  zemindari  karnam  was  the  Adawlut  of  the  Zilla  or  the  Zilla 
Court.  It  is  true  that  in  two  places  in  the  same  section  the  expression 
"  A  Court  of  Judicature"  is  used,  but  the  sense  in  which  that  expression 
is  to  be  understood  is  controlled  by  the  direction  contained  therein  as  to 
the  procedure  to  be  followed  by  a  zemindar  when  he  has  a  cause  of  com- 
plaint against  a  karnam  for  breach  of  duty.  The  material  words  are  :  "The 
"  zemindar  shall  be  free  to  institute  a  suit  in  the  Adawlut  of  the  Zilla  for 
"  the  purpose  of  bringing  such  karnam  to  trial  and  punishment,  but  where 
"  a  zemindar  may  deprive  a  karnam  of  his  office  without  such  previous 
"  regular  process,  the  zemindar  shall  be  liable  to  make  such  satisfaction 
"  for  the  injury  as  the  Adawiut  of  the  Zilla  may  decree.  "  Reading,  again, 
Sections  5,  7,  10,  16  and  18  of  Regulation  XXIX  of  1802,  the  Adawlut  of 
the  Zilla  appears  to  be  the  Court  thereby  intended  to  deal  with  the 
punishment  or  dismissal  of  karnams.  We  are  unable  to  attach  weight  to 
the  observation  of  the  Judge  that  "  the  old  Madras  Regulations  are 
loosely  drawn,  and  it  is  doubtful  whether  any  expression  used  in  those 
regulations  was  used  designedly,  and  that  the  draftsman  appears  to  have 
raried  his  phrases  or  to  have  used  synonyms  without  intending  to  convey 
an  altered  meaning."  Observations  such  as  these  are  at  variance  with  the 
rules  of  judcial  interpretation,  which  must  govern  the  construction  of  en- 
actments so  long  as  they  are  in  force,  however  loosely  they  may  have 
been  drawn.  The  next  enactment,  to  which  we  may  refer  are  Regulations 
I  and  VII  of  1827,  which  constituted  auxiliary  Courts  and  Courts  of 
Native  Judges  and  invested  them  with  the  same  power  and  authority 
within  the  limits  assigned  to  their  local  jurisdiction,  subject  to  thecondition 
that  they  were  not  to  try  original  suits  of  more  than  Rs.  5,000  in  value, 

*  Section  11.  — "  The  zemindars  or  landholders  shall  support  the  regular  and  estab- 
"  liehed  number  of  karnams  in  the  several  villages  of  their  respective  zemindaris. 

"  The  karnams  shall  be  appointed  from  time  to  time  by  the  zemindars  and  shall 
'  obey  all  legal  orders  issued  by  them ;  but  the  karnams  shall  not  be  liable  to  be 
'  removed  from  their  offices,  except  by  the  sentence  of  a  Court  of  Judicature. 

"  Where  a  zemindar,  or  his  under- farmers,  tenants  for  raiyats,  may  have  cause  of 
'  coinpl  lint  against  a  karnam  for  breach  of  his  duty,  such  zemindar  shall  be  free  to 
'  [190]  institute  a  suit  in  the  Adalut  of  the  Zila  for  the  purpose  of  bringing  such  karnam 
'  fo  trial  and  punishment ;  but  where  a  zemindar  may  deprive  a  karnam  of  his  office 
'  without  such  previous  regular  process,  the  zemindar  shall  be  liable  to  make  such 
'  satisfaction  for  the  injury  as  the  Adalut  of  the  Zila  may  decree. 

"  Where  a  karnam  may  be  dismissed  from  his  office  by  the  sentence  of  a  Court  of 
'  Judicature,  the  zemindar  shall  in  the  first  instance  select  a  successor  from  the  family 
'  of  the  last  incumbent,  provided  any  member  of  that  family  be  found  capable  of  per- 
'  forming  the  duty  of  karnam  ;  but  where  no  member  of  the  family  may  be  capable  of 
'  discharging  the  duty  of  karnam,  in  that  case  the  zemindar  shall  exercise  his  discretion 
'  in  the  appointment  of  a  proper  person.  The  name  of  the  person  appointed  tosuc- 
'  ceed  to  the  office  of  karnam  shall  be  reported  to  the  Collector  of  the  Zila  by  the 
'  zemindar." 


482 


IY.] 


NAGAPPA   V.   ISMAIL 


12  Mad.  192 


and  subject  also  to  [191]  certain  other  restrictions  in  the  case  of  Native 
Judges,  which  it  is  not  necessary  to  mention  for  our  present  purpose. 

By  Madras  Act  VII  of  1843.  Zillah  Courts  were  established  under 
the  designation  of  Civil  Courts,  and  they  were  authorized  to  exercise  the 
same  civil  jurisdiction  as  was  exercised  by  the  Provincial  Courts  of  Appeal, 
which  were  then  abolished,  except  that  they  were  directed  not  to  try 
original  suits  of  less  than  Rs.  10,000  in  value.  In  every  district  in  which 
a  Court  was  constituted  under  Eegulation  I  or  VII  of  1827,  it  was  au- 
thorized to  take  the  place  of  the  old  Zillah  Court  in  regard  to  suits  for  an 
amount  or  value  less  than  Ks.  10,000,  and  there  was  no  restriction  placed 
upon  its  jurisdiction  or  power  to  entertain  special  suits,  such  as  those  for 
the  dismissal  of  karnams,  which  had  until  then  been  cognizable  by  the 
Court  of  Adawlut  or  the  former  Zillah  Court.  Neither  the  Civil  Courts 
Act  nor  Section  11  of  the  Code  of  Civil  Procedure  introduced  any  change 
in  this  respect.  The  conclusion  to  which  we  cotne  is  that  the  Subordinate 
Court  and  the  District  Court,  where  there  is  no  Subordinate  Court,  is 
the  tribunal  that  has  taken  the  place  of  the  Court  of  Adawlut  of  1802. 

In  Ramakistnam  v.  Bagavachari  (1)  it  was  held  that  under  Eegulations 
XXV  and  XXIX  of  1802,  the  Adawlut  of  the  Zilla  (now  District  Court) 
in  the  district  of  Trichinopoly  was  the  Court  competent  to  fine  a  zemindari 
karnam  for  breach  of  duty.  The  power  to  dismiss  and  to  fine  rests  on 
the  same  provision  of  law.  In  Ponnusami  v.  Krishna  (2)  it  was  held  by 
the  Full  bench  of  this  Court  that  it  was  the  Subordinate  Court  that  was 
competent  to  exercise  the  special  jurisdiction  conferred  on  the  old  Zillah 
Courts  by  Regulation  IV  of  1816,  Section  35,  Clause  1.  The  decision  in 
Ramackandra  v.  Appayya  (3)  is  not  in  point,  the  question  decided  by  it 
being  that  a  sbrofcriemdar  is  not  a  zemindar  or  a  proprietor  within  the 
meaning  of  Regulation  XXV  and  XXIX  of  1802.  Nor  is  the  case  of 
Venkayya  v.  Subbarayudu  (4)  on  all- fours  with  this  case,  the  object  of 
that  suit  being  a  declaration  that  a  particular  appointment  made  by  a 
proprietor  was  invalid.  The  case  of  Chandramma  v.  Venkatraju  (5)  was 
also  a  suit  for  a  declaration  that  an  appointment  made  by  a  zemindar  was 
in  excess  of  his  [192]  authority.  The  course  of  decisions  therefore  does 
not  support  the  opinion  of  the  Judge. 

We  set  aside  his  order  and  direct  him  to  re -admit  the  plaint  and 
deal  with  it  in  accordance  with  law.  The  costs  of  this  appeal  will  be 
costs  in  the  cause. 


12  H.  192  =13  Ind.  Jur.  176. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  JusticesWilkinson. 


(1)  3  M.  405. 
(4)  9  M.  283. 


Referred  Case  No.  15  of  1688. 
(2)  5  M.  222. 
(5)  10  M.  226. 

483 


(3)  7  M.  128. 


1889 

JAN.  15. 

APPEL- 
LATE 
CIVIL. 

12  H.  IBS 


NAGAPPA  (Plaintiff),  v.  ISMAIL  (Defendant).  * 
[28th  January  and  6th  February,  1889.] 

Limitation  Act — Act  XV  of  1871, Schedule  II.  Article  75 — Bond  payable  by  instalments — 
Default  in  payment  of  an  instalment  -  Waiver  of  a  condition  of  forfeiture  on  default 
inpayment  of  one  instalment — Acceptance  of  an  instalment  overdue. 

A  bond,  payable  by  instalments,  provided  that  if  default  was  made  in  paying 
one  instalment  the  whole  debt  should   become   due.     The  amount  of  the  third 
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instalment  was  paid  five  days  after  it  became  due.  The  Lower  Court  found  that 
this  payment  was  accepted  by  the  obligee  as  a  payment  imde  on  account  or  in 
satisfaction  of  the  third  instalment,  and  not  as  a  mere  part  payment  in  reduction 
of  the  whole  debt,  and  that  the  circumstances  indicatei  an  intention  to  waive  the 
forfeiture  though  there  was  no  express  waiver: 

//  Id,  that  the  acceptance  of  the  amount  of  the  third  instalment  constituted  a 
waiver  within  the  meaning  of  Article  75  of  Schedule  II  of  the  Limitation  Act, 
1877. 

[F.,40  P.LR.  21(25)  ;  R  ,  17  B  555;  '20  B.  109  U16);  27  B.  1  (15);  32  M.  2R4  =  4  Ind. 
Gas.  3S  (42>  =  19  M  L.J.  37^  =  5  M.L  T.  351;  8  Ind.  C-is.  510  =  9  M.L-T.  36  (39) 
M.W.N.  79  (82).] 


CASE  stated  for  the  deaision  of  the  High  C^art  undar  Section  617  of 
the  Code  of  Civil  Procedure  hy  V.  Subramanyam,  District;  Munsif  of 
Penukonda,  in  Small  Cause  Suit  No.  122  of  1888. 

The  case  stated  is  recited  sufficiently  for  thd  purpose  of  this  report  in 
the  judgment  of  the  High  Court. 

The  bond  executed  by  the  defendant  to  the  plaintiff  upon  which  the 
case  arose  ran  as  follows  :  — 

"  Bond  dated  15th  Makasudda  of  the  year  Vikrama,  executed  and 
given  to  Tadimari  Mallappa,  guardian  of  Namaaundha  Nagnppa,  by 
Gudhndi  Fakir  Saheb's  son,  Pedda  Ismail  Saheb,  residing,  in  Jadala. 

"  The  whole  of  the  interest  up  to  date  in  the  matter  of  former  account 
and  bonds  being  deducted,  the  sum  due  in  the  matter  of  [193]  principal 
is  Rs.  55-14-0,  in  letters  rupees  fifty-five  and  annas  fourteen.  Particulars  of 
instalments  which  were  arranged  :  — 

"Rs.  9-5-0,  15th  Makasuddaof  Vishu. 

15th  Makasudda  of  Cbitrabbanu. 
15th  Makasudda  of  Swabhanu. 
15th  Makasudda  of  Tarana. 
15th  Makasudda  of  Parthiva. 
,,     9-5-0,  15th  Makasudda  of  Vyaya. 

"  I  bind  myself  to  pay  according  to  these  instalments.  If  I  fail  to 
pay  in  that  manner,  and  should  I  fail  as  regards  any  instalment,  I  bind 
myself  to  pay,  without;  having  reference  to  suosequent  instalments,  with 
interest  at  Rs.  1-8-0  per  cent,  per  month  from  the  date  of  the  execution 
of  the  bond.  I  bind  myself  to  get  the  payment  entered  only  below  this 
bond.  The  payments  which  are  not  entered  in  this  bond  shall  not 
be  accepted.  To  this  effect  is  the  bond  executed  and  given  with  my 
consent. 


9-5-0, 
9-5-0, 
9-5-0, 
9-5-0, 


"  Witness  to  this- 


"  Mark 


of  PEDDA  ISMAIL. 


"  (Signed)  KARNAM  CHANNAPPA,  witness. 
"  (Signed)  MOVURAPPA,  witness." 

The  bond  bore  the  following  endorsements,  each  being  signed  for  the 
debtor : — 

"Paid  towards  (the  amount  of)  this  bond  on  the  12th  Makasudda  of 
Vishu  Rs.  95-0. 

"Paid  on  10th  Makasudda  of  Chitrabhanu  Rs.  9-5-0. 

"  Paid  on  the  5th  Magha  Bahula  of  Swabhanu  towards  this  bond 
Rs.  9-5-0." 

Act  XV  of  1877.  Schedule  II,  Article  75,  to  which  the  question  referred 
related,  enacts  that  for  a  suit  "  on  a  promissory  note  or  bond  payable  by 
41  instalments,  which  provides  that,  if  default  be  mado  in  payment  of  one 
41  instalment,  the  whole  shall  be  due,"  the  period  of  limitation  is  three  years; 
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and,  that  the  period  begins  to  run  "when  the  first  default  is  made,    unless  1889 

"  where  the  payee  or  obligee  waives  the  benefit  of  the  provision,   and   then  FEE  6. 

"  when  fresh  default  is  made,  in  respect  of  which  there  is  no  such  waiver." 

The  parties  were  not  represented.  APPEL- 

The  Court  (MUTTUSAMI  AYYAR  and  WILKINSON,  JJ.)  delivered   the  LATE 

following  CIVIL. 

JUDGMENT.  12lT792 

[194]  This  is  a  reference  made  by  the  District  Munsif  of  Penukonda  *3  'n<*-  "*a 
under  Section  617  of  the  Code  of  Civil  Procedure.  The  defendant*  executed 
in  plaintiff's  favour  a  bond  for  Es.  55-14-0,  payable  in  six  equal  annual  in- 
stalments, commencing  on  the  15th  day  of  Makasudda  of  the  year  Vikrama, 
corresponding  to  the  14th  February  1881.  The  bond  stipulated  that,  if 
default  was  made  in  paying  any  one  instalment,  the  whole  debt  was 
recoverable  at  once  with  interest  at  18  per  cent,  per  annum.  Four  instal- 
ments were  paid,  and  the  payments  of  the  first  three  were  endorsed  on  the 
document.  The  third  instalment  was  accepted  on  the  16th  February  1884, 
five  days  after  it  had  fallen  duo.  It  appears  that  the  fourth  instalment 
was  also  accepted  when  it  was  overdue,  but  its  payment  is  not  endorsed 
on  the  bond,  nor  evidenced  by  writing.  The  plaintiff  sued  to  recover 
the  fifth  and  sixth  instalments  alleging  that  fresh  default  had  been 
made  in  pa>  ment  of  the  fifth  instalment.  The  suit  was  brought  within 
three  years  from  the  data  on  which  the  fourth  instalment  fell  due,  but  it 
would  be  barred  if  the  cause  of  action  is  taken  to  have  arisen  when 
default  was  made  in  payment  of  the  third  instalment.  Upon  these  facts, 
the  question  referred  to  us  is,  wbe'ber  acceptance  of  an  instalment  in 
arrear  amounts  to  a  waiver  within  the  meaning  of  Limitation  Act, 
Schedule  11,  Article  75. 

It  is  provided  by  Article  75  that  time  begins  to  run  when  the  first 
default  is  made,  unless  where  the  payee  or  obligee  waives  the  benefit  of 
the  provision  (under  which  the  whole  debt  becomes  due),  and  then 
when  fresh  default  is  made,  in  respect  of  which  there  is  no  such  waiver. 
It  was  held  in  Papamma  Row  v.  Toleti  Venkaiya  (l)  that  if  the  obligee 
accepted  one  or  more  sums  as  an  instalment  or  instalments  due  under 
the  bond,  such  acceptance  amounted  to  a  waiver  of  the  condition  of 
forfeiture,  and  put  an  end  to  the  cause  of  action  which  accrued,  so  that 
the  bond  was  set  up  again  as  a  bond  payable  by  instalments.  In 
Satracherla  v.  Setarama  (2)  it  was  observed  that  the  clause  providing 
for  forfeiture  of  the  right  to  pay  the  debt  by  instalments  creates  a 
case  of  election  for  the  benefit  of  the  creditor  at  each  default,  that  the 
creditor  may  waive  the  benefit  of  the  provision  on  each  occasion,  and 
that  the  question  whether  there  is  a  waiver  on  any  particular  occision  is 
one  of  fact.  It  was  also  pointed  out  there  that  it  must  be  ascertained  whether 
[195]  the  payment  was  accepted  on  account  of  a  specific  instalment,  so 
that  an  intention  to  waive  the  forfeiture  might  ba  inferred,  or  as  a  mere 
part  payment  of  the  balance  due.  According  to  the  decisions,  therefore,  in 
this  Presidency,  the  acceptance  of  a  payment  as  the  instalment  in  arrear 
under  the  bond  and  in  its  satisfaction  is  a  waiver.  It  was  similarly  held 
in  Cheni  Bazh  Shaha  v.  Kadum  Mundul  (3)  that  a  waiver  consists  in 
the  receipt  of  an  instalment  after  due  date  instead  of  insisting  on 
payment  in  full.  The  decision  in  Gumna  Dambershet  v.  Bhiku  Hariba  (4) 
was  passed  with  reference  to  Limitation  Act  XIV  of  1859.  It  was 

(1)  5  M.H.C.B.  198.  (2)  3  M.  65.  (3)  5  C.  97  (100).         (4)  1  B.  125, 
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1889       no  doubt  observed  in  Mumford  v.  Peal  (1)  that  the  abandonment  of    a 

FEB.  5.      right  accruing  on  default  and  the  revival  of  the  right  to    pay  the  debt 

by  instalments  must  be  established  by  cogent  evidence.     In   that  case  it 

APPEL-     was  h^d  that  mere  acceptance  of  a  payment  after  a  default  bad  been  made 

LATE       in  the  payment  of  an   instalment  was  not  sufficient  proof  of  a  waiver, 

CiviL.      because  the  acceptance  of  the  paymeut  was  an  act  consistent  as  explained 

in  Satracherla  v.  Setarama  (2)  with  an  intention  to  treat  it  as  a  part  pay- 

12  M.  192=  nient  on  account  of  the  balance  due.     The  mere  acceptance  of  a  payment 

13  Ind.  Jur.  affcer  default  in  the   payment  of  an  instalment  may  not  be  sufficient,  but 

when  the  payment  is  accepted  on  account  of  the  specific  instalment  in 
arrear  as  contradistinguished  from  a  part  payment  on  account  of  the  whole 
debt,  there  may  be  sufficient  evidence  of  a  waiver.  Hence  it  was  that  this 
Court  observed  in  Papamma  Brno  v.  Toleti  Venkaiya  (3),  that  the  payment 
must  be  accepted  as  a  payment  on  account  of  an  instalment  or  instalments 
due  under  the  bond.  It  is  not  necessary  that  the  creditor  should  say 
expressly  that  he  waives  the  forfeiture,  but  it  is  sufficient  if  from  the 
amount  paid  and  accepted  and  the  circumstances  attending  the  payment, 
and  the  conduct  of  the  parties,  an  intention  to  set  up  the  bond  notwith- 
standing the  default  as  one  payable  by  instalments  is  unequivocally 
indicated.  In  the  case  before  us,  the  District  Munsif  finds  that  the 
payment  made  after  the  third  instalment  had  fallen  due  was  accepted  as 
a  payment  made  on  account  and  in  satisfaction  of  the  third  instalment, 
and  that  an  intention  to  waive  the  forfeiture  is  sufficiently  indicated. 

Our  answer,  therefore,  to  the  question  referred  to  us  is  that  the  [196] 
acceptance  of  the  amount  of  an  instalment  in  arrear  on  account  or  in 
satisfaction  of  such  instalment  and  not  as  a  mere  part  payment  in 
reduction  of  the  whole  debt  amounts  to  a  waiver  within  the  meaning  of 
Act  XV  of  1877,  Schedule  II,  Article  75. 


12  M.  196  =  2  Weir  519. 

APPELLATE  CRIMINAL. 

Before  Sir  Arthur,  J.  H,  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


QUEEN-EMPRESS  v.  ARUMUGA  AND  OTHKRS.* 
[22nd  November,  1888.] 

Criminal  Procedure  Code,  Section  297  —  Evidence  of  accomplice— Corroboration  -  Mis- 
direction to  Jury. 

A  Judge  should  caution  a  Jury  not  to  accept  the  evidence  of  an  approver  unless 
it  is  corroborated :  the  omission  to  do  so  amounts  to  misdirection. 

[R.,  35  M.  397(405)  =  13   Cr.L.J.  352    (386)  =  14   Ind.  CAS.  896   (930)  =  12  M.L.T.  1 
(46)  =  1912  M.W.N.  549(595);  22  M.L.J.  490  (592)  =  1912  MW.N.  207] 

APPEAL  against  convictions  by  W.  F.  Grahame,  Acting  Sessions  Judge 
of  Tinnevelly,  and  a  Jury,  in  Sessions  Case  No.  30  of  1888  on  charges  of 
dacoity,  house-breaking  by  night,  and  theft  in  a  building. 

The  Sessions  Judge  said  to  the  Jury  in  the  course  of  his  charge : — 

"  Witnesses,  1.  Gangan  Pujari,  2.  Virasinnu,  3.  Gurusami,  and  4.  Solai 

Nadan,  are  the  only  witnesses  for  the  prosecution  whose   evidence  is  of 

importance.     Of  those  witnesses,  the  fourth   Solai  Nadan,  is  an  approver. 

*  Criminal  Appeals  Nos.  433  and  503  of  1888. 
(1)  2  A.  857  (863).  (2)  3  M.  (65).  (3)5  M.H.C.R.   198. 
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According  to  the  evidence  of  those  witnesses,  a  band  of  twelve  or  thirteen        1888 
men,  among  whom  were    the  prisoners    and  witness    4,  Solai,  made  their     Nov.  22. 
way  into  the  inclosure  of  the  temple  of  Ganyai  Amman  near  Vepalapat i,  tied 
the  hands  of  witnesses  1,  2  and  3,  unlocked  the  door  of   the  temple  with      A.PPEL- 
a  key  which  first  witness,  Gangan  Pujari,  had,  and  stole  from  the  temple       LATE 
cloths,  money  and  other  articles  worth  about  Rs.  300.  CRIMINAL. 

"  The  men  also  took  some  oranments  which  had  been  worn  by  Gangan 
Pujari  and  his  mother  and  sister,  who  slept  at  the  temple  that  night.  12  "•  198=s 
They  then  fastened  up  in  the  temple  witnesses  1,  2  [197]  and  3  and  the2  Weir.  319. 
mother  and  sister  of  Gangan  Pujari,  and  then  made  their  escape.  The 
property  before  the  Oourc  has  been  identified  as  part  of  the  property  stolen 
from  the  temple,  and  the  approver,  Solai,  has  pointed  out  the  two  bill- hooks 
and  one  brass  pot  as  having  been  thrown  into  a  well  because  none  of  the 
robbers  would  take  them,  and  the  other  brass  pot  as  having  been  taken 
by  first  prisoner.  The  seventh  witness,  Head  Constable  Subramania 
Pillai,  has  deposed  that  the  b;ll-hooks  and  brass  pot  were  found  in  the  well. 
First  witness  Gangan  identified  only  prisoners  3  and  4.  Witness  2 
Virasinnu,  and  third  witness  Gurusami  identified  only  prisoners  1  and  3, 
and  the  complicity  of  prisoners  2  and  5  rests  on  the  evidence  of  the 
approver  alone." 

The  Jury  returned  a  verdict  of  guilty  against  all  five  prisoners,  and 
the  Sessions  Judge  sentenced  them  to  seven  years'  rigorous  imprison- 
ment. 

The  prisoners  preferred  this  appeal. 

Mr.  Norton  and  Anandacharlu,  for  appellants. 

The  Acting  Government  Pleader  (Subram~i.nyaAyyar),ior:  the  Crown. 

The  Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAB,  J.)  delivered 
the  following 

JUDGMENT. 

It  is  admitted  by  the  Government  Pleader  that  the  case  against  the 
second  and  fifth  prisoners  rests  substantially  on  the  evidence  of  the 
approver,  as  the  third  witness  for  the  prosecution  did  not  mention  the 
name  of  fifth  prisoner  when  before  the  Magistrate. 

The  Sessions  Judge  should  have  cautioned  the  Jury  not  to  accept 
the  approver's  evidence  unless  it  was  corroborated,  and  in  our  opinion  it 
is  misdirection  not  to  do  so.  We  set  aside  the  conviction  of  the  second 
and  fifth  prisoners  and  order  them  to  be  discharged. 

As  regards  the  first,  third  and  fourth  prisoners,  there  is  other  evi- 
dence corroborating  the  approver.  We  therefore  confirm  the  conviction  of 
the  first,  third  and  fourth  prisoners,  but  we  reduce  the  sentence  to  four 
years'  rigorous  imprisonment. 
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1889  12M.  198  <FB.). 

FB»_5-  [198]  APPELLATE  CIVIL— FULL  BENCH. 

PULL  Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

BENCH  Muttusami  Ayyar,  Mr.  Justice  Parker  and  Mr.  Justice 

Wilkinson. 
12  M    198 

(F.B.).        REFERENCE  PROM  THE  BOARD  OP  REVENUE  UNDHR  SECTION  46 
OF  THE  INDIAN  STAMP  ACT,  1879.*     [5th  February,  1889.] 

Stamp  Act— Act  I  of    1879,  Section  3(11) — Instrument    professing  to  effect  a  partition 
ultra  vires  of  tiie  executants  -Instrument  of  partition. 

Persons  incorrectly  purporting  to  be  co-ownera  of  certain  property  agreed  to 
divide  it  in  severally  by  written  documents : 

Held,  that  the  arrangement  fell  within  the  definition  of  "  instrument  of  par- 
tition" in  the  Stamp  Act,  1879. 

CASE  stated  by  the  Boird  of  Revenue  and  referred  to  the  High  Court 
under  Section  46  of  the  Stamp  Act,  1879. 

The  documents  upon   which  the  case  stated  arose  ran  as  follows  : — 

"Deed  of  relinquishment  of  right  executed  by  Sree  Panuganti  Sesba- 
rayanim  Garu  in  favour  of  Sree  Ravu  Venkayamma  Garu,  wife  of  Sree 
Ravu  Gopalaurayanim  Garu,  and  inhabitant  of  Katrenulai  alle,  Padmanay- 
akavelama  (by  casbe)  and  inamdar,  dated  22nd  June  1887, 

"Of  the  property  which  was  given  to  your  sister  (my  wife)  Sree 
Panuganti  Lakshmi  Venkayamma  Garu  and  to  you  by  your  mother,  which 
was  lent  out  to  people,  which  was  jointly  held  by  the  late  Sree  Panuganti 
Lakshmi  Venkayamma  Garu  and  you,  and  which  consists  of  the  valuable 
securities  specified  in  the  schedule,  viz..  documents,  bonds,  notes,  decrees 
and  debts,  I  take  the  documents,  bonds,  notes,  decrees  and  debts  from  No.  #4 
to  No.  179  (both  inclusive)  shown  in  the  list,  and  renouncing  all  rights  I 
have  through  her  to  the  remaining  documents,  bonds,  notes,  decrees  and 
debts  amounting  to  (valued  at)  Rs.  17,290-6-11,  from  No.  1  to  No.  93  (both 
inclusive),  I  execute  this  deed  of  release  in  your  favour.  In  the  proceedings 
you  may  adopt  [199]  to  recover  the  money  on  the  documents,  &c.,  so 
relinquished,  neither  I  nor  my  heirs  shall  raise  dispute  of  any  description 
at  any  time. 

"  This  deed  of  reliquishment  of  right  is  executed  with  my  free  will 
and  consent. 

"  (Signed)  SREE  PANUGANTI  SESHARAYANIM  GARU." 

"Deed  of  relinquishment  of  right  executed  by  Sree  Ravu  Venkayamma 
Garu  in  favour  of  Sree  Panuganti  Sesharayanim  Garu,  inhabitant  of  Ka- 
trenulapalle,  Padmanayakavelama  (by  caste),  inamdar  and  son  of  Sree 
Panuganti  Butchiah  Garu,  dated  22nd  June  1887. 

''  Of  the  property  which  was  given  to  my  sister  (your  wife)  Sree 
Panuganti  Lakshmi  Venkayamma  Garu.  and  to  me  by  our  mother,  which 
was  lent  out  to  people,  which  was  jointly  held  by  me  and  the  late 
Sree  Panuganti  Lakshmi  Venkayamma  Garu..  and  which  consists  of  the 
valuable  securities  specified  in  the  schedule,  viz.,  documents,  bonds, 
notes,  decrees  and  debts,  I  take  the  documents,  bonds,  notes,  decrees  and 
debts,  from  item  No.  1  to  item  No.  93,  (both  inclusive)  shown  in  the  list, 
and  renouncing  all  rights  I  have  to  the  remaining  documents,  bonds,  notes, 
decrees,  debts,  amounting  to  (valued  at)  Rs.  16,906-9  5,  from  item  No. 
94  to  item  No.  179  as  per  list,  I  execute  this  deed  of  release  in  your 

Referred  Case  No.  16  of  1889. 
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favour.     In  the  proceedings  you  may  adopt  to  recover  the  money  on  the  188& 

documents,  &c.,  so  relinquished,  neither  I  nor  my  heirs  shall  raise  dispute  FEB.  5, 
of  any  description  at  any  time. 

"  This  deed  of  relinquishment  of  right  is  executed  with  my  free  will  FULL 

and  consent.  BENCH. 
"(Signed)  SREK  RAVU  VENKAYAMMA  GARU." 

12  M.  19S 

The  case  was  stated  as  follows  : —  tF.B.). 

The  Board  are  not.  unanimous,  and  the  case  will,  therefore,  be  sub- 
mitted, under  Section  46  of  the  General  Stamp  Act,  to  the  Honorable  the 
Judges  of  the  High  Court  for  decision. 

"  The  facts  are  briefly  as  follows :  a  mother  died  leaving  property  to 
two  daughters,  who  enjoyed  in  jointly;  one  daughter  died  and  her  hus- 
band quarrelled  with  the  surviving  daughter  about  the  property  ;  to  stop 
such  quarrelling,  a  division  of  the  property  was  made  between  the  surviv- 
ing daughter  and  the  deceased  daughter's  husband,  whiob  is  evidenced 
by  the  two  documents,  the  nature  and  liability  of  which  to  duty  are  the 
matters  now  under  discussion. 

[200]  "  The  documents  are  counterparts  of  each  other  and  run  as 
follows  : — 

"  Deed  of  relinquishment  of  right  of  f  my  sister  and  me 
the  property  which  was  given  to  1  my  wife  and  you 

,      /   our    )   mother,  which  waa  held   f  my  sister  and  me  [  I    UkefromJ       1-93     ) 
^   (  your  J       jointly  by  \  my  wife  and  you  j       No.  (     94-179   J 

on  the  accompanying  list,  and   renouncing  all  rights  I  may  have   to  the 
remainder,  execute  this  deed  of  release  in  your  favour." 

^Signed) 

"  The  first  question  is,  can  the  two  documents  be  read  together?  The 
Board  think  not. 

"  The  second  is,  individually,  what  are  they  ?  On  the  face  of  them,, 
they  are  releases,  and  the  Board  think  that  it  is  only  by  what  tney  purport 
outwardly  to  be  that  they  can  he  judged  for  purposes  of  stamp-duty. 

"  If  once  the  question  of  their  legal  validity  is  entered  on,  the  matter 
becomes  more  complicated ;  for  the  husband  having  no  right  to  the 
property  can  execute  no  valid  '  release,'  and  the  surviving  daughter's 
'  relinquishment  of  right '  in  his  favor  becomes  a  gift. 

At  the  same  time  each  document  contains  an  acceptance  as  well 
as  release,  and,  prima  facie,  this  is  a  partition  ;  and  it  is  only  when  the 
legality  of  the  matter  is  gone  into  that  it  is  seen  that  the  two  parties 
are  not  co-owners. 

"  Taken  together,  the  two  documents  evidence  a  partition  ;  taken 
singly,  they  evidence  a  release ;  legally,  only  one  of  them  is  of  any  effect, 
and  that  is  as  a  gift. 

"  The  point,  therefore,  upon  which  the  Board  are  in  doubt  is  as  to 
the  extent  to  which  they  are  justified,  for  purposes  of  assessment  to 
stamp-duty,  in  going  behind  the  outward  purport  of  a  document,  and 
considering  its  actual  legal  validity,  whether  by  itself,  or  taken  in  connec- 
tion with  others,  and  they  accordingly  refer,  for  the  decision  of  the  High 
Court,  the  question  how  the  documents  ought  to  be  stamped." 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  for  the  Board 
of  Revenue. 

Subba  Rau,  contra. 
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1889  [201]  The  Full  Bench  (COLLINS,  C.J.,  MUTTUSAMI  AYYAB,  PARKER 

FEB.  5.      and  WILKINSON,  JJ.)  delivered  the  following 

FULL  JUDGMENT. 

BKNCH.  Although  the  documents  are   styled   releases,  we  are  of  opinion  that 

12  M~198    *ney  are  rea'ly  instruments  of  partition. 

,p  B  .  The  parties  purport   10  be  co-owners  of   the   property  and  in  that 

capacity  agree  to  divide  the  property  in  Severn Ity. 

This    arrangement  falls    within    the    definition    of   "  instrument  of 
partition  "  in  Clause  11,  Section  3  of  the  Stamp  Act. 


12  H.  201. 
APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  SOBHANADRI.*     [llth  February,  1889.] 

Criminal  Procedure  Code,  Section  195 --  Sanction  to  prosecute — Registration  Act — 
Act  111  of  1877,  Sections  34,  35,  41— Forged  document— Registered  by  Sub- 
Registrar. 

A  mortgagor  was  charged  with  making  a  fraudulent  alteration  in  his  mortgage- 
deed  which  was  then  registered  by  a  Sub-Registrar  : 

Hell,  that  the  sanction  of  the  Sub- Registrar   was  not  necessary  for  a  prose- 
cution on  a  charge  of  forgery. 

Venkatachala,  inre  (I.L.R.,  10  Mad.,  154),  Queen- Empress  v.  Subba  (I.L.R., 
11  Mad. ,3)  explained. 

[F.,  4  M.L  J.  189  (192).] 

CASE  reported  for  the  orders  of  the  High  Court  by  W.  A.  Happell, 
District  Magistrate  of  Godavari,  under  Section  438  of  the  Code  of  Criminal 
Procedure. 

Rallabhandi  Sobhanadri  was  charged  in  the  Court  of  the  Sub- Magis- 
trate of  Kothapetta  with  committing  forgery  by  fraudulently  altering  a 
mortgage-deed.  The  mortgage-deed  was  subsequently  registered.  The 
question  arose  whether  the  Magistrate  bad  jurisdiction  to  take  cognizance 
of  the  offence  for  want  of  sanction  under  Section  195  of  the  Code  of  Crimi- 
nal Procedure. 

The  case  was  stated  as  follows  :  — 

"  The  complainant,  Tadigadapa  Gopalakrishnamma,  who  attested  a 
mortgage  deed  executed  by  the  accused  Rallabhandi  Sobhanadri,  on  30th 
October  1888,  in  favour  of  Vogeti  Ramakrishnayya,  asserts  that,  after  the 
deed  was  executed,  but  before  it  was  registered,  the  [202]  accused  struck 
outthe  words'Tadigadapa  Gopalakrishnamma  Garu's  inam  ,' and  inserted 
the  words  'my  inam  field'  instead,  that  he  did  so  with  a  dishonest  inten- 
tion, viz.,  to  assert  his  claim  to  field  557  which  belonged  to  the  complain- 
ant, and  that  he  thereby  committed  forgery.  This  mortgage-deed  has 
been  registered  by  the  Kothapetta  Sub -Registrar ;  and  if  a  Sub-Registrar 
is  a  Court  within  the  meaning  of  Section  195  of  the  Code  of  Criminal 
Procedure,  then  the  Sub-Magistrate  had  no  power  to  entertain  the  com- 
plaint without  the  Sub-Registrar's  sanction. 

"  In  1881  Mr.  Justice  Innes  decided  that  a  Sub-Registrar  is  not  a 
•Court  (see  Weir's  Criminal  Rulings,  1882,  page  400).  A  few  years  later  a 


*  Criminal  Revision  Case  No.  34  of  1889. 
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Divisional  Bench  of  the  High  Court  in  Queen- Empress  v.  Subba(l)  decided        1889 
that  a  Sub-Registrar  is  not  a  Court.  In  1886,  another  Divisional  Bench  of     FEB.  11. 
the  High  Court  in  Venkatachala,  in  re  (2)  decided  that  a  Sub-Registrar  is  a 
Court.  The  latest  ruling,  however,   is  that  of  the  Bombay  High  Court  in     APPEL- 
Queen- Empress  v.  Tulja  (3),  and  they  ruled  that  a  Sub-Registrar  is  not  a       LATE 
Court  within  the  meaning  of  Section  195  of  the  Code  of  Criminal  Procedure.  CRIMINAL. 

My  own  opinion  is   that  a  Sub-Registrar  is  not    a  Court.     That  was   the         

opinion  I  held  in  1886  and  which  I  communicated  to  the  Mayavaram  Sub- 
Magistrate,  who,  in  consequence,  committed  a  certain  forgery  case  to  the 
Tanjore  Sessions  ;  but  that  opinion  was  overruled  by  Brandt  and  Parker, 
JJ.,  in  in  re  Venkatachala.  Their  ruling,  though  the  latest  passed  by  the 
Madras  High  Court  is  opposed  to  two  previous  rulings  of  the  same  Court 
and  to  a  ruling  of  the  Bombay  High  Court.  I  therefore  request  that  the 
question  be  referred  to  the  High  Court  for  an  authoritative  ruling." 

Counsel  were  not  instructed. 

The  further  facts  appear  from  the  judgment  of  the  Court  (MUTTU- 
SAMI  AYYAB  and  PARKEK,  JJ.). 

JUDGMENT. 

The  decision  of  Turner,  C.  J.,  and  Hutchins,  J.,  now  reported  in 
Queen-Empress  v.  Subba  (1),  was  not  overlooked  in  the  case  in  re  Vencata- 
chala  (2J,  but  the  ground  on  which  it  was  distinguished  was  that  in  the 
earlier  case,  the  Sub-Registrar  was  acting  under  part  VI  (Sections  34-35) 
of  the  Registration  Act  and  in  the  latter  case  under  part  VIII  (Section 
41). 

[203]  In  the  former  case,  the  Sub-Registrar  could  not  determine 
whether  or  not  the  document  was  executed,  and  if  execution  was  denied, 
he  was  obliged  to  refuse  registration.  The  document  could  hanily  there- 
fore be  said  to  be  given  in  evidence  before  him  by  a  party  to  any  proceed- 
ing ;  whereas  in  the  latter  case  (that  of  a  will),  Section  41  makes  ifc 
incumbent  upon  the  Sub-Registrar  to  satisfy  himself  that  the  document 
has  been  really  executed  by  the  testator,  and  the  document  has  to  be 
given  in  evidence  before  him  in  a  proceeding  in  which  the  Sub-Registrar 
has  to  determine  whether  it  shall  or  shall  not  be  registered.  A  Sub- 
Registrar  acting  under  Section  41  is  exercising  similar  powers  to  a 
Registrar  acting  under  Sections  73-75,  as  to  which  see  High  Court 
Proceedings,  12th  May,  1881,  No.  962  (4).  We  think,  therefore,  the 
Joint- Magistrate  is  in  error  in  saying  that  the  two  rulings  of  this  Court 
are  in  conflict,  though  we  agree  with  him  that  in  the  case  under  reference, 
the  sanction  of  the  Sub-Registrar  is  not  necessary.  The  Bombay  case, 
Queen-Empress  v.  Tulja  (3),  is  no  doubt  in  conflict  with  the  Madras  deci- 
sion in  re  Venkatachala,  it  may  be  well  if  the  point  again  arises  that  the 
•question  should  be  reconsidered. 


(1)  11  M.  3.  (2)  10  M.  154.  (3)  12  B.  36. 

(4)  Weir's  Criminal  Rulings,  3rd  ed.,  p.  844 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 

Muttusami  Ayyar,  Mr.  Justice  Parker  and 

Mr.  Justice  Wilkinson. 


REFERENCE  UNDER  SECTION  39  OF  ACT  V  OF  1882.* 
[llth  September,  1888  and  15th  February.  1889.] 

Forest  Act— Act  V  of  1882  (Madras),  Section  6 — Tree  patta— Occupier  of  land. 

The  holder  of  a  tree  patta  is  a  known  occupier  of  land  within  the  meaning  of 
Section  6  of  the  Madras  Forest  Act. 

[F.,  12  M.  226  (228);  R.,  21  M.  433  (466)  ;  36  M.   148  (149)  =22  M  L.J.  201  (203)  = 
10  M  L.T.  488  =  (1911)  2M.WN.  532.] 

CASE  stated  for  the  opinion  of  tbe  High  Court  by  G.  Mac  Watters, 
Collector  of  Salem,  under  Section  39  of  the  Madras  Forest  Act. 

This  case  depended  on  the  construction  of  the  last;  clause  of  Section  6 
of  the  Madras  Forest  Act.  The  question  referred  was  whether  Madhava 
Rau  and  eleven  others,  who  held  a  joint  patta  with  him  of  certain  tamarind 
trees,  were  entitled  to  be  served  with  a  notice  [204]  to  the  same  effect  as. 
the  proclamation  made  by  a  Forest  Settlement  officer  on  a  notification  of 
Government  under  Section  4.1 

*  Referred  Case  No.  3  of  1887. 

t  Section  4  :  "  Whenever  it  is  proposed  to  constitute  any  land  a  resprvel  forest,  the 
Governor-in -Council  shall  publish  a  notification  in  the  Fort  St.  George  Gazette  and  in 
the  Official  Gaaette  of  tbe  district — 

(a)  specifying,  as  nearly  as  possible,  the  situation  and  limits  of  suoh  land  ; 
(6)  declaring  that  it  is  proposed  to  constitute  such  land  a  reserved  forest ; 
(c)  appointing  an    officer    (hereinafter  callel   the  Forest,  Settlement  officer)  to 
enquire  into  and  determine  the  existence,  nature  and  extent  of  any  rights 
claimed  by,  or  alleged  to  exist  in  favor  of,   any  person  in   or  over  any  land 
comprised  within  such  limits,  or  to  any  forest   produce   of  suoh   land,  and 
to  deal  with  the  same  as  provided  in  this  chapter. 

The  officer  appointed  under  clause  (c)  of  this  section  shall  ordinarily  he  a  person 
other  than  a  forest  officer ;  but  a  forest  officer  may  be  appointed  by  the  Governor  in 
Council  to  attend  on  behalf  of  Government  at  the  enquiry  prescribed  by  this 
chapter." 

Stction  6  ;  "  When  a  notification  has  been  issued  under  section  4,  the  Forest  Settle- 
ment officer  shall  publish  in  the  Official  Gazttte  of  tbe  district,  and  at,  the  bead-quarters 
of  each  taluk  in  which  any  portion  of  the  land  included  in  such  no'ification  is  situate 
in  every  town  and  village  in  the  neighbourhood  of  such  laud,  a  proclamation — 

(a)  specifying,  as  nearly  as  possible,  the  situation  and  limits  of  the  land  proposed 

to  be  included  wir.bin  tbe  reserved  forest ; 
(6)  setting  forth  the  substance  of  the  provisions  of  section  7  ; 

(c)  explaining  the  consequences  which,  as  hereinafter  provided,  will  ensue  on  the 

reservation  of  such  forest  ;  and 

(d)  fixing  a  period  of  not   less  than  three  months  from  the  date  of  publishing 

such  proclamation  in  the  Official  Gazette  of  the  district  and  requiring  every 
person  claiming  any  right  referred  to  in  section  4.  either  to  present  to  such 
officer,  within  such  period,  a  written  notice  specifying,  or  to  appear  before 
him  within  such  period  and  state  the  nature  of  such  right,  and  in  either 
case  to  produce  all  documents  in  support  thereof. 

Tbe  Forest  Settlement  officer  shall  also  serve  a  notice  to  the  same  effect  on  every 
known  or  reputed  owner  or  occupier  of  any  land  included  in  or  adjoining  tbe  land  pro- 
posed to  be  constituted  a  reserved  forest,  or  on  his  recognized  agt-nt  or  manager.  Such 
notice  may  be  sent  by  registered  post  to  persons  residing  beyond  the  limits  of  the 
district  in  which  such  laud  is  situate  " 
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The  pattadars  in  question,  not  having  been  served  as  above,  did  not 
assert  their  claim  till  after  the  expiry  of  the  time  fixed  in  the  proclamation. 
Subsequently,  however,  the  following  application  was  made  :  — 

"  There  is  a  tree  patta  for  II  tamarind  trees  in  Naralapulli  village. 
These  trees  were  held  on  patta  and  enjoyed  for  the  last  6  years  by  my 
brothers  Srinivasa  Bow  and  Hanumancha  Row,  and,  after  them,  by  their 
sons  Vyasamurthi  Row  and  Vencoba  Row  and  were  leased  for  5  years  from 
1884  to  oue  Th;immana  Ctietti  of  Chinna  Mekalapully. 

[205]  "  Now  I  hear  that  the  trees  have  been  included  in  the 
Maharajagadai  Reserve,  and  I  was  also  told  by  the  lessee  when  I  had  been 
to  Maharajagadai  a  fow  days  ago,  that  it  was  decided  by  your  honor  that 
the  lessee  should  enjoy  the  trees  until  his  lease  expired,  and  that  then  the 
tope  should  be  included  in  the  Government  reserve.  The  Government 
accounts  and  village  officers  will  prove  that  my  brothers  and  others  held 
the  patta,  and  we  enjoyed  the  trees  for  the  last  GO  years.  I  request  that 
an  enquiry  be  made  and  the  topa  in  question  confirmed  as  per  patta  and 
excluded  from  the  reserve.  I  don't  know,  perhaps,  the  time  for  the 
preference  of  a  claim  expired  or  did  not  expire  as  I  was  given  no  notice 
in  the  matter.  I  only  casually  came  to  know  of  this  affair  when  I  had 
been  to  Maharajagadai.  I  therefore  request  that  my  claim  may  be 
admitted  under  Section  17  of  the  Forest  Act  and  disposed  of  in  the  regular 
way." 

On  the  15th  November,  1886,  the  Forest  Settlement  Officer  passed  the 
following  order  :  —  • 

"  Claimant  is  not  entitled  to  have  any  notice  served  on  him  under 
the  Forest  Act,  as  he  does  cot  own  or  occupy  land  in  the  reserve.  It  is 
possible  that  the  facts  stated  in  his  petition  are  true,  as  is  partly  proved 
by  the  evidence  on  record  in  the  claim  No.  279  of  1886.  As  the  time 
for  preference  of  claims  has  now  expired,  I  cannot  entertain  his  claim  ; 
he  will  have  to  satisfy  the  Collector  or  District  Forest  Officer  hereafter 
that  his  claim  is  a  just  one,  which  fact  no  doubt  the  village  accounts  will 
prove,  but  I  cannot  now  entertain  the  claim.  He  should  also  keep  this 
endorsement." 

An  appeal  against  this  order  was  preferred  to  the  Collector  of  Salem. 
who  referred  for  the  ooinion  of  the  High  Court  the  question  whether  "a 
notice  should  have  been  served  on  Madhava  Rau  and  his  joint  pattadars 
in  respect  of  the  tamarind  trees  for  which  they  hold  a  joint  patta." 

Under  this  reference  the  High  Court  (MUTTUSAMI  AYYAR  and 
BRANDT,  JJ.)  delivered  the  following 

JUDGMENT. 

"  The  facts  of  the  case  are  sufficiently  stated  in  the  letter  of  reference. 
"  Act  V  of  1882  (Madras),  Section  2,  explains  that  '  trees  '  include  stumps, 
"  bamboos,  and  brushwood,  and  that  '  timber  '  includes  trees  when  they 
"  have  fallen  or  have  been  felled,  whether  cut  up  for  any  purpose  or  not; 
*'  but  there  is  no  definition  of  land,  or  of  a  tree  which  continues  to  derive 
"  nourishments  from  the  land.  The  Madras  General  Clauses  Act  contains 
"  no  definition  of  land,  and  the  General  Clauses  Act,  1868,  is  in 
"  [206]  terms,  applicable  only  to  Acts  of  the  Governor-  General  in  Council. 
"  One  of  the  objects  of  the  Madras  Forest  Act  is  to  provide  a  special 
'  tribunal  and  procedure  for  the  adjudication  of  civil  rights  of  a  particular 
"  class  ;  and  having  regard  to  the  provisions  of  the  General  Clauses  Act, 
we  have  already  held  that  for  the  purposes  of  the  Code  of  Civil  Procedure 
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"  land  includes  standing  crops  (1).  We  understand  the  right  claimed  by 
"  the  petitioner  to  include  a  right  to  the  site  on  which  the  trees  stand  as 
"  well  as  their  produce. 

"  We  are  of  opinion  then  that  the  holder  of  a  tree  patta  is  an  owner  or 
"  occupier  of  land  within  the  meaning  of  the  last  clause  of  Section  6  of  the 
"  Forest  Act.  We  express  no  opinion  as  to  the  effect  of  the  words  '  known 
"  or  repute'! '  owner  or  occupier  in  that  section  as  they  do  not  form  the  sub- 
"  ject  as  reference." 

With  regard  to  the  sentence  at  the  end  of  the  first  paragraph  of  the 
above  judgment  the  Collector  of  Salem  was  directed  to  explain  the  matter 
more  particularly  and  to  make  a  further  reference  to  the  High  Court. 

These  directions  were  contained  in  an  order  of  Government  (made  on 
certain  proceedings  of  the  Board  of  Revenue),  dated  21st  November  1837, 
in  which  it  was  said  : — 

"  In  Government  Order  No.  51,  Revenue  Department,  dated  20bh 
January  1887,  it  was  held  that  the  so-called  "  tree  pattadars  are  mere 
lessees  of  trees  and  not  owners  or  occupiers  of  land  "  and  not  therefore 
entitled  to  separate  notices  under  Section  6  of  the  Forest  Act. 

"  Government  can  give  and  frequently  have  given  separate  pattas  to 
different  persons  for  the  cultivation  of  the  land  on  which  trees  stand  and 
for  the  enjoyment  of  the  produce  of  the  trees  themselves.  Under  Board's 
Standing  Order  No.  6  (8)  the  tree  pattadar  has  only  a  "  preferential  claim  " 
to  a  patta  for  the  land,  if  applied  for  by  another  for  cultivation.  The 
tree  patta  merely  gives  the  pattadar  a  right  to  certain  specific  "  forest 
produce,"  and  this,  of  course,  carries  with  it  the  right  of. access.  A  right 
to  forest  produce  is  placed  on  the  same  level  in  the  Act  (Section  11)  as 
rights  of  way,  water-course  and  pasture  ;  but  it  has  never  been  contended 
that  persons  having  these  latter  rights  are,  as  [207]  such,  entitled  to  sepa- 
rate notices.  The  proclamations  in  the  villages  and  Gazette  are  intended 
to  give  them  notice." 

In  his  further  letter  of  reference,  the  Collector  .quoted  circular  orders 
of  the  Board  of  Revenue,  dated  21st  April  1858  and  28th  April  1859, 
respectively,  and  the  proceedings  of  the  Board  of  Revenue,  dated  27th 
March  1868,  and  proceeded  to  say : — 

"  In  Malabar,  Tanjore  and  Tinnevelly  the  tree  patta  carries  with  it 
the  right  to  the  land  on  which  the  trees  stand,  when  in  these  districts 
the  tree  tax  is  considered  a  substitute  for  the  land  assessment,  and  in  all 
districts,  whenerer  the  tree  assessment  is  nearly  equal  to  or  exceeds  the 
land  assessment,  the  holder  of  the  tree  patta  enjoys  also  the  land. 

"It  was  only  in  1887  that  the  tree  tax  was  finally  decided  to  be 
credited  to  the  Forest  Revenues  at  all.  This  is  now  done  in  all  cases 
except  where  it  is  a  substitute  for  the  Land  Assassment.  Before  that  it 
was  credited  to  Land  Revenue,  and  in  later  years  that  on  trees  on  waste 
to  the  Jungle  Conservancy  Fund.  The  Board  of  Revenue  in  the  discus- 
sions that  took  place  about  this  matter  in  October  1886  stated  '  that  a 
'  very  real  distinction  underlay  the  question  of  whether  trees  were  cut 
'  down  or  were  allowed  to  stand  ;  that  in  the  latter  case  the  trees  them- 
'  selves  formed  the  actual  crop  on  the  land,  and  that  the  rent  paid  for 
'  them  was  in  effect  the  land  tax  due  on  the  land.'  That  claims  to  the 
rights  of  a  tree  pattadar  were  intended  by  the  Legislature  to  be  disposed 
of  under  the  head  of  Forest  Produce  seems  to  me  to  be  very  inconsistent 
with  the  fact  above  stated,  viz.,  that  the  tax  on  patta  trees  was  only 

(1)  Madayya  v.  Venkata,  11  M.  193. 
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decided  to  be  credited  to  Forest    about  a  year    ago.     The    forest  produce        1889 
referred  to  in  Section  10  of  the  Forest  Act  appears  to  me  to  be  the  forest     FEE   15. 
produce  properly  so  called  and  as   administered  before  the  Forest  Act 
came  into  force,  e.g.,  honey,  wax,  bamboos,  galnuts,  &c.  FULL 

"  I  am  of  opinion  that  the  ordinary  tree  patta,  that  is  a  patta,  without     BENCH 
conditions  as  in  this  case,  gives  the  tree  pattadar  an   interest  in   the  site        ~~"~ 
on  which  the  trees  stand,  and  that  he  is  at  the  very  least  an  occupier  of 
such  site  and  entitled  to  a  special  notice  under  Section  6  of  Madras  Act  V 
Of  1882."  1  Weir  738. 

The  renewed  reference  having  come  on  for  hearing  before  Kernan  and 
Muttusami  Ayyar,  JJ.,  the  matter  was  referred  to  the  Full  Bench  by  the 
following 

ORDER  OF  REFERENCE  TO  THE  FULL  BENCH. 

We  said  in  [208]  our  previous  order  that  we  understood  the  right  claim- 
ed by  the  petitioner  to  include  a  right  to  tbe  site  on  which  the  trees  stand  as 
well  as  their  produce.  This  is  said  to  he  a  false  or  erroneous  assumption 
both  by  the  Government  and  the  Board  of  Revenue.  They  do  so  on  two 
grounds  :  the  first  is  that  the  tenure  evidenced  by  treepaitos  does  not  include 
a  right  to  their  site,  and  the  second  is  that  the  right  to  the  produce  does  not 
stand  on  a  higher  footing  than  the  forest  produce  referred  to  in  Section  10 
of  the  Foiest  Act.  It  is  no  doubt  true  that  the  Forest  Act  does  not 
contemplate  the  issue  of  a  separate  notice  in  respect  of  right  to  mere  forest 
produce.  The  questions  we  shall  have  tocon  sider  are — (l)  Whether  a 
tree  pattadar  is  a  mere  usufructuary  without  an  interest  in  the  soil,  regard 
being  had  to  the  special  tenure  evidenced  by  such  pattas.  (2)  Whether 
the  right  to  the  produce  of  the  trees  is  a  right  to  forest  produce 
or  in  the  nature  of  such  right  within  the  meaning  of  the  Forest  Aut.  Of 
course  the  opinions  of  Government  and  of  the  Board  of  Revenue  are  not 
binding  upon  us,  but  tbe  question  is  one  of  considerable  general  import- 
ance, and  the  questions  were  neither  fully  argued  nor  considered.  It  is 
desirable  to  allow  them  to  be  fully  argued  on  both  sides  and  given  an 
authoritative  decision  once  for  all.  In  order  that  the  decision  may  be 
authoritative,  it.  is  desirable  to  have  the  matter  argued  before  a  Full  Bench, 
including  a  Judge  who  has  bad  a  practical  knowledge  of  the  special 
tenure. 

The  Acting  Government  Pleader  (Subramanya  Ayyar)  for  the  Crown. 

The  tree  pattadar  is  not  an  owner  or  occupier  within  the  meaning  of 
Section  6  of  the  Forest  Act  and  is  not  entitled  to  specific  notice  of  the 
proclamation  or  notification.  Specific  notice  is  only  required  for  owners 
or  occupiers,  not  for  those  who  have  rights  to  forest  produce  as  referred 
to  in  Section  10.  It  is  only  under  that  section  that  the  Collector  could 
entertain  the  appeal.  Section  2  includes  trees  under  forest  produce,  and 
therefore  the  tree  pattadar  is  one  of  those  persons  whose  claims  have  to 
be  dealt  with  under  Section  11.  He  has  no  right  to  the  site.  Thus  the 
Board  of  Revenue  say  in  their  Order,  upon  which  the  further  reference 
has  been  made  : — 

"  Collectors  are  authorized  to  grant  tree  pattas  or  permanent  tree- 
rent  licenses  for  scattered  trees  standing  in  unoccupied  waste  land,  tbe 
pattadar  to  pay  tree-tax  at  the  revised  rates,  and  to  have  the  usufruct  of  the 
trees  with  the  right  of  transfer  or  alienation,  [209]  but  to  have  no  power 
to  fell  without  permission.  When  an  application  or  darkhast  is  made  for 
waste  land  containing  scattered  trees  which  are  held  separately  in  this 
way,  the  holder  of  the  trees  is  to  be  offered  the  first  choice  of  taking  the 
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land  at  the  tarum  assessment.  The  tree  tax  is  here  credited  to  Land 
Revenue,  Miscellaneous." 

It  also  apoears  from  the  terms  of  the  reference  that  the  tree  pat- 
tadar  cannot  fell  the  trees  without  permission,  and  if  any  one  applies  for 
the  land  on  which  the  trees  stand  he  is  required  either  to  take  the  land 
or  to  suhmit  to  eviction.  He  may  have  an  interest  in  immoveable  property, 
but  not  necessarily  an  interest  in  land.  Though  the  tree  pattadar  may 
have  a  right  in  or  over  land  comprised  within  the  limits  of  a  forest.,  still 
he  has  only  a  right  to  forest  produce  and  cannot  be  regarded  as  the  owner 
and  occupier  within  Section  6. 

The  Full  Bench  (COLLINS,  C.J.,  MUTTUSAMI  AYYAR,  PARKER  and 
WILKINSON,  JJ.)  delivered  the  following 

JUDGMENT. 

This  is  a  case  referred  to  the  High  Court  under  Section  39  of  the 
Madras  Forest  Act  by  the  Collector  of  Salem,  and  the  question  for  the 
Full  Bfnch  is  whether  the  holder  of  a  tree  patta  is  an  owner  or  occupier 
of  laLd  within  the  meaning  of  the  last  clause  of  Section  6  of  the  Forest 
Act.  The  Collector  states  his  opinion — though  with  some  hesitation—- 
that the  holder  of  the  tree  patta  does  fall  within  the  section,  but  the 
Acting  Government  Pleader  has  been  instructed  to  argue  against  this  view. 

It  is  urged  for  Government  that  the  holder  of  a  tree  patta  has  only  a 
right  to  forest  produce  [Section  10,  Clause  (d)] ,  and  that  his  claim  can  only 
be  dealt  with  under  Sections  11-13  of  the  Forest  Act.  On  the  other  hand 
the  Collector  is  of  opinion  that  a  tree  patta  gives  the  pattadar  at  any  rate 
an  interest  as  occupier  in  the  site  on  which  the  trees  stand. 

I r,  appears  to  us  that  the  view  of  the  Collector  is  correct.  In  Sukry 
Kurdeppa  v.  Goondakull  Nagi  Ueddi  (l)  it  was  held  that  a  document 
creating  a  right  of  use  of  growing  trees  for  a  term  of  years  was  an  inter- 
est in  immoveable  property  within  the  meaning  of  the  Registration  Act. 
The  owner  of  a  tree  patta  has  it  seems  to  us  more  than  a  mere  right  of 
acce-s  to  gather  the  fruits  of  trees  [2iO]  found  in  a  forest  (see  definition 
of  forest  proriuce,  Section  2*) ;  he  has  an  interest  during  the  continuation 
of  his  patta  in  the  tree  itself,  and  in  all  that  is  necessary  for  the  growth 
of  the  tree  including  the  soil  in  which  it  grows.  Such  interest,  though 
far  inferior  to  the  interest  of  the  owner  or  lessee  of  the  soil,  is  still  an 
inteie>t  in  land. 

In  our  view  the  class  of  rights  referred  to  in  Section  10,  clauses  (a) 
to  (d),  of  the  Forest  Act  are  village  communal  rights.  With  regard  to 
these  it  is  reasonable  that  the  Legislature  should  have  provided  that  notice 
of  the  intention  to  acquire  them  should  be  made  by  public  proclamation 
since  it  would  bo  almost  impossible  to  serve  a  separate  notice  upon  every 
person  interested ;  but  the  Legislature  has  been  careful  to  provide  that  a 
separate  notice  shall  be  served  upon  every  known  or  reputed  owner  or 
occupier  of  land,  and  the  holder  of  a  tree  patta  in  a  village  is  certainly, 
quoad  his  right  to  the  trees  in  his  patta,  a  known  occupier. 

This  view  can  be  tested  by  a  precisely  similar  case  in  which  there 
could  he  no  doubt  that  a  lease  of  what  is  defined  as  forest  produce  is  an 

(1)6M.H.C.R.  71. 

*  "  '  Forest  produce  '  includes  the  following  things  when  found  in  or  brought  from 
"  a  forest  (that  is  to  say! — minerals  (including  limestone  and  laterite),  surface-soil, 
"trees,  timber,  plants,  grasp,  peat,  canes,  creepers,  reeds,  fibres,  leaves,  moss,  flowers, 
"fruit-",  8*>eds,  roots,  galls,  spices,  juice,  catechu,  bark,  caoutchouc,  gum,  wood-oil, 
"resin,  varnish,  lac,  charcotl,  honey  and  wax,  skins,  tusks,  bones  and  horns." 
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interest  in  land.     If  for  instance  there  was   a  gravel  quarry   within    the  1889 

limits   of  land  taken  up  as  a   reserved  forest   which  had  been  leased  to  a  FEB.  15. 
contractor   for  a  term    of  years,    there   could   not  be   a  doubt   that  that 
contractor  was  a  known  occupier  of  land  within  the  meaning    of    Section 

6  and  entitled  to  a  special  notice.     Yet  surface  soil  is  forest  produce  within  BENCH, 

the  meaning  of   Section    2.     Our   answer  to  the  reference  is    that   the  ^*~~9na 

holder  of  a  tree  patta  is  a  known  occupier  of  land  within  the  meaning   of  ' 

Section  6  of  the  Forest  Act. 

1  Weir  758. 

12  H.  211. 

[211]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


BIYYAKKA  AND  OTHERS  (Appellants]  v.  FAKIRA  AND  OTHERS 
(Respondents).*      [14th  February,  1889.] 

Civil  Procedure  Code,  Sections  234,  332,  588 — Death  of  judgment-debtor  between  order 
for  possession  in  execution  of  decree  and  delivery  of  possession — Appeal  against 
appellate  order  reversing  an  order  under  Section  332. 

A  decree-holder  in  a  District  Muasif's Court  obtained  an  order  for  possession  of 
land  in  execution  of  his  decree  on  20th  August,  on  which  day  the  judgment- 
debtor  died.  Possession  was  delivered  on  23th  August.  The  persons  disposses- 
sed presented  a  petition  under  Section  332  of  the  Code  of  Civil  Procedure  disput- 
ing his  right  to  be  put  into  possession,  on  the  ground,  inter  alia,  that  the  judg- 
ment-debtor was  not  represented  on  the  record ; 

On  appeal  against  the  appellate  order  of  the  District  Judge  : 
Held,  assuming    that  the    order  for   possession  was  made  prior  to  the  death  of 
the  judgment-debtor,  there  was  no  necessity  for  the    decree-holder   to  bring  any 
other    person    on  to  the  record  between    the  date  of    that  order  and  the  date  on 
which  the  order  was  executed.     Bamasami  v.  Bagirathi  (1)  distinguished. 

ID.,  7  M.L.T.  270  =  5  Ind.  Gas.  339.] 

AEPEAL  against  the  order  of  B.  Sewell,  Acting  District  Judge  of  Cud- 
dapah,  on  civil  miscellaneous  appeal  petition  No.  206  of  1887,  reversing 
the  order  of  A.  F.  Elliot,  District  Munsif  of  Guddapah,  on  civil  miscel- 
laneous petition  No.  443  of  1887. 

This  was  a  petition  presented  under  Section  332  of  the  Code  of  Civil 
Procedure  by  three  persons  alleging  that  they  had  been  dispossessed  of 
certain  immoveable  property  belonging  to  them,  in  execution  of  the  decree 
passed  in  original  suit  No.  49  of  1887  to  which  they  were  not  parties. 

The  plaintiff,  in  whose  favour  the  decree  was  passed,  obtained  an 
order  for  possession  of  the  immoveable  property  in  question  on  20th  August 
1887,  on  which  day  the  judgment-debtor  died.  Possession  was  given  to 
the  decree-holder  in  pursuance  of  the  above  order,  on  28bh  August,  no 
steps  having  been  taken  in  the  interval  for  the  representation  of  the 
interests  of  the  deceased  [212]  judgment-debtor.  On  the  23rd  September 
the  present  petition  was  filed. 

The  District  Munsif  held  on  the  authority  of  Bamasami  v.  Bagirathi 
(l)  that  the  legal  representative  of  the  deceased  judgment-debtor  should 
have  been  brought  on  to  the  record  before  the  decree  was  executed, 
and  accordingly  directed  that  the  petitioners  should  be  replaced  in  posses- 
sion. 

*  Appeal  against  order  No.  73  of  1888. 
(1)  6  M.  180. 
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1889  The  decree-bolder   filed    a  petition    of  appeal   to   the  District  Court 

FEB.  14.  against  this  order  under  Section  588  of  the   Code  of  Civil  Procedure,  and 

the  District  Judge  made  an  order  thereon  reversing  the  order  of  the  District 

APPEL-  Muusif,  and  remanded  the  petition  for  disposal  on  the  merits  observing : — 

LATE  "  The  final  order  to  put  plaintiffs  in  possession  was  passed  during  the 

CIVIL,  lifetime  of  the  debtor,  and  no  further  order  was  required.  Section  234  is 

permissive  not  mandatory.  The  decree-holder  '  may  '  apply,  not  '  shall  * 

12  M.  211.  app]y)  for  execution  against  his  representatives. 

"  I  think  the  observations  of  Oldfield,  J.,  in  Stowell  v,  Ajudhia  Nath(I) 
apply.  Section  234,  Civil  Procedure  Code,  enables  the  holder  of  a 
decree,  if  a  judgment-debtor  dies  before  the  decree  has  been  fully  executed, 
to  apply  to  the  Court  which  passed  it  to  execute  the  same  against  the 
legal  representative  of  the  deceased  ;  but  if  the  section  is  applicable  to  a 
case  where  the  judgment-debtor  dies  while  execution  is  proceeding  and 
after  sale  of  property  has  been  ordered,  there  is  nothing  in  it  to  imply  that 
the  sale  is  absolutely  void,  if  no  legal  representative  has  been  brought  on 
the  record,  when  it  has  been  made  on  the  authority  of  a  Court  having 
jurisdiction." 

The  petitioners  preferred  this  appeal  against  the  order  of  the  District 
Judge. 

Subramanya  Ayyar,  for  appellants. 

Sivagnana  Mudaliar,  for  respondents. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and 
WILKINSON,  J.). 

JUDGMENT. 

The  question  raised  by  the  appellants'  pleader  for  determination  is 
whether  the  decree-holder  was  bound  to  bring  on  the  record  the  representa- 
tives of  the  deceased  judgment-debtor  [213]  before  possession  was 
given  to  him.  The  order  for  possession  was  passed  and  the  judgment-debtor 
died  on  the  20th  August.  The  warrant  was  executed  and  possession  given 
to  the  judgment-creditor  on  the  28th  August.  The  persons  in  possession 
then  came  in  under  Section  332,  Civil  Procedure  Code,  claiming  to  be  in 
possession  on  their  own  account.  The  District  Munsif,  instead  of  following 
the  procedure  laid  down  by  Section  332,  held  that  the  legal  representative 
should  have  been  brought  in  before  application  was  made  for  execution, 
and  set  aside  the  order  for  delivery,  directing  possession  to  be  given  to 
the  claimants.  On  appeal  the  District  Judge  reversed  the  order  of  the 
Munsif.  His  order  was  right,  but  the  grounds  given  for  his  order  were 
wrong.  The  Munsif  was  bound  to  proceed  to  investigate  the  matter  in 
dispute,  and  if  he  then  found  that  the  claimants  were  in  bona  fide  posses- 
sion of  the  property  on  their  own  account  or  on  account  of  some  person 
other  than  the  judgment-debtor,  he  could  have  made  an  order  for  restoration 
of  the  property.  Section  234  had  nothing  to  do  with  the  case,  as  we 
must  take  it  that  the  order  was  passed  before  the  death  of  the  judgment- 
debtor.  So  far  as  the  judgment-creditor  was  concerned,  he  obtained  an 
order  for  possession  prior  to  the  death  of  the  judgment-debtor,  and  there 
was  no  necessity  for  him  to  bring  any  other  person  on  the  record  between 
the  date  of  that  order  and  the  date  on  which  the  order  was  executed. 
He  had  nothing  further  to  do  unless  he  wished  to  bring  in  the  legal 

(1)  6  A.  255. 
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representatives  of  the   judgment-debtor.     It  was  for  the  Court  to  execute        1889 
the  order  passed,   and  Section   332  provides  the  remedy  appropriate  to     FEB.  14. 
the  present  case.     Under  these  circumstances  the  rule  in  Ramasami  v. 
Bagirathi  (1)  is  not  in  point.     The  appeal  fails  and  is  dismissed  with     APPEL- 
costs.  LATE 

OlVIL. 

12M-214':  iailu 

[214]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


MUTTUKANNU  (Plaintiff  No.  2),  Appellant  v.  PABAMASAMI 

AND  OTHEBS  (Defendants),     Respondents* 
[20th  July,  1888,  and  21st  January  and  4th  March,  1889.] 

Hindu  Law — Dancing  girl  caste — Adoption — Plurality  of  adoptions — Immoral  or  illegal 
purpose  of  adoption. 

As  a  matter  of  private  law,  the  class  of  dancing  women  being  recognised  by 
Hindu  law  as  a  separate  class  having  a  legal  status,  the  usage  of  that  class  in  the 
absence  of  postive  legislation  to  the  contrary  regulates  rights  of  status  and  of 
inheritance,  adoption  and  survivorship. 

A  dancing  woman  adopted  two  daughters,  of  whom  the  latter  was  adopted  in 
the  year  1854  It  was  found  that  the  custom  obtaining  among  dancing  women 
in  Southern  India  permits  plurality  of  adoptions  : 

Held  in  second  appeal,  that  the  daughter  subsequently  adopted  succeeded  to 
the  adoptive  mother  in  preference  to  the  son  of  the  daughter  previously  adopted. 

[R.,  19  M.  127  (136),] 

SECOND  appeal  against  the  decree  of  C.  Venkobacharyar,  Subordinate 
Judge  of  Madura  (West),  in  appeal  suit  No.  439  of  1886  reversing  the 
decree  of  V.  Kuppusami  Ayyar,  Additional  District  Munsif  of  Madura,  in 
original  suit  No.  531  of  1885. 

A  dancing  woman  named  Minal  hypothecated  her  house  to 
defendant  No.  1,  who,  having  sued  and  obtained  a  decree  on  the  hypotheca- 
tion deed,  brought  the  house  to  sale  in  execution,  and  became  the  purchaser. 
He  subsequently  sold  one  moiety  of  the  house  under  Exhibit  A  to  Minal 
herself  and  the  other  moiety  under  Exhibit  IV  to  defendant  No.  2,  who  was 
the  son  of  a  deceased  daughter  by  adoption  of  Minal.  Exhibits  A  and  IV 
were  executed  on  the  same  day. 

This  suit  was  brought  by  Minal  against  the  three  defendants  (of  whom 
the  third  was  asserted  to  have  joined  with  the  second  in  obstructing 
Minal  in  the  exercise  of  her  rights)  to  establish,  inter  alia,  her  right  to  have 
access  to  the  room  set  apart  for  the  worship  of  the  family  idol  in  the  moiety 
of  the  house  which  was  in  the  possession  of  defendant  No.  2,  and  to 
obtain  a  decree  directing  defendants  Nos.  2  and  3  not  to  interfere  with  such 
right,  and  to  [215]  remove  the  obstruction  caused  by  them  to  its  exercise, 
Defendant  No.  1  was  ex  parte. 

During  the  progress  of  the  suit  Minal  died,  and  both  defendant  No.  2 
and  one  Muttukannu  claimed  to  be  her  legal  representatives,  the  former 
by  reason  of  the  relationship  referred  to  above,  and  the  latter  as  being 
herself  an  adoptive  daughter  of  the  deceased  plaintiff.  Both  the  District 
Munsif  and  the  Subordinate  Judge  held  that  Muttukannu's  claim  to 
represent  Minal  was  superior  to  that  of  defendant  No.  2,  but  they  differed 

*  Second  Appeal  No.  838  of  1887. 
(1)  6  M.  180. 
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on  the  construction  of  the  sale  deeds,  Exhibits  A  and  IV.  The  District 
Munsif  considered  these  documents  reserved  to  Minal  the  right  claimed  by 
her,  and  provided  for  her  having  access  to  the  room  set  apart  for  worship  ; 
and  he  was  also  of  opinion  that  on  Minal's  death  the  right  devolved  on 
her  legal  representative.  On  appeal,  however,  the  Subordinate  Judge 
decided  that  the  right  of  worship  and  of  access  to  the  room  in  question 
was  personal  to  Minal  and  dismissed  the  suit. 

This  second  appeal  was  preferred  by  Muttukannu,  for  whom  it  was 
contended  that  the  Subordinate  Judge  has  misconstrued  Exhibits  A  and 
IV.  On  the  other  hand,  it  was  inter  alia  argued  for  defendant  No.  2 
that  the  appellant  was  not  the  legal  representative  of  the  deceased 
Minal. 

Parthasaradhi  Ayyangar  and  Rama  Ran,  for  appellant. 

Subramanaya  Ayyar  and  Bhashayam  Ayyangar,  for  respondents. 

The  High  Court  (Muttusami  Ayyar  and  Parker,  JJ,  held  that  on  the 
true  construction  of  Exhibits  A  and  IV,  the  right  claimed  was  heritable  ; 
but  as  to  the  objection  to  the  admission  of  the  appellant  on  to  the  record 
the  Court  remitted  the  three  following  issues  for  trial  : — 

(1)  Was  it  the  appellant  or  the  second  defendant's  mother  that  was 

first  adopted  by  Minal  ? 

(2)  If  the  latter  was  first  adopted,  was  the  appellant  adopted  during 

the  lifetime  of  the  second  respondent's  mother  or  after  her 
death  ? 

(3)  If  the  former,  when  was  the  adoption  made,  and  whether  it  was 

warranted  by  the  custom  of  the  caste,  and  whether  such 
custom,  if  true,  is  valid  ? 

Upon  these  issues  the  Subordinate  Judge  recorded  findings  to  the 
effect  that  the  mother  of  defendant  No.  2  was  first  adopted,  and  that 
during  her  lifetime  the  appellant  was  adopted  in  1854  ;  [216]  and  that  the 
appellant's  adoption  was  warranted  by  the  custom  of  the  caste.  He  also 
recorded  a  finding  that  this  custom  was  valid  observing  : — 

"  The  word  '  dasi '  in  its  ordinary  and  accepted  signification  means  a 
dancing  girl  in  a  pagoda.  The  Tamil  expression  means  '  the  slave  of  devas 
(gods),'  The  dancing  girls  are  admitted  as  dasis  after  a  certain  ceremony 
in  the  temple  called  the  tying  of  bottu  or  thali.  This  has  been  put  a  stop 
to  since  the  passing  of  the  Indian  Penal  Code.  Defendant's  vakil  contends 
that  those  who  are  not  so  admitted  cannot  be  dancing  girls  in  the  real 
sense  of  the  term  'dasi.'  In  the  circumstances  of  this  case,  I  thought  the 
question  who  are  or  who  are  nob  strictly  dasis  was  not  relevant.  Plaintiff 
is  a  dasi  admittedly  and  therefore  the  only  point  for  consideration  is  whether 
the  custom  of  plurality  of  adoptions  is  legal  and  valid  in  the  class 
of  dancing  girls.  Considering  that  the  primary  object  of  such 
adoptions  is  the  gaining  of  wealth,  naturally  enough,  plurality  of 
adoptions  came  into  vogue  among  the  class,  and  indeed  it  seems  to  have 
found  great  favour  and  came  to  be  recognized  as  a  usage.  This  usage 
having  been  accepted  by  the  community  of  dancing  girls,  and  acted  upon, 
and  it  not  being  repugnant  to  the  feelings  of  the  class,  but  one  bringing 
wealth,  it  became  a  valid  custom.  The  instances  shown  in  the  evidence 
and  the  consciousness  of  the  class  seem  to  prove  clearly  the  existence  of 
the  custom  and  its  validity.  The  documents  D  and  E  also  support  this 
conclusion.  The  custom,  according  to  the  evidence  in  the  case  seems  to 
have  been  an  ancient  and  uniform  one.  It  has  all  the  essentials  to  make 
it  valid.  I  therefore  fiad  the  third  issue  in  the  affirmative." 
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On  the  return  of  these  findings  the  case  came  on  for  re-hearing  before 
MUTTUSAMI  AYYAR  and  PARKER,  JJ.,  from  whose  judgment  the  arguments 
adduced  on  either  side  appear  sufficient  for  the  purpose  of  this 
report. 

JUDGMENT. 


1889 

MARCH  4. 

APPEL- 
LATE 
CIVIL. 


This  second  appeal  comes  on  for  disposal  upon  findings  on  issues  re- 
mitted for  trial.  The  first  plaintiff,  it  has  been  found,  adopted  the  second  12  M.  214. 
defendant's  mother,  and  during  her  lifetime  adopted  again  the  second 
plaintiff.  It  has  also  been  found  that  the  custom  obtaining  among  danc- 
ing girls  in  Southern  India  permits  plurality  of  adoptions.  The  question 
arising  for  decision  is  whether  the  custom  ought  to  be  recognized  as 
having  the  force  of  law  in  the  class  in  which  it  obtains.  We  are  referred 
[217]  to  no  decided  case  in  which  a  second  adoption  was  recognized 
among  dancing  girls,  though  it  was  made  during  the  lifetime  of  the  first 
adopted  daughter.  There  is  also  no  foundation  for  it  in  the  analogies  of 
the  ordinary  Hindu  law  of  adoption.  According  to  it,  it  is  only  a  son 
that  can  be  adopted,  and  he  can  only  be  adopted  when  there  is  no  aurasa 
or  adopted  son  or  such  son's  son  or  grandson  alive.  Though  the  question 
now  raised  was  also  raised  in  Venku  v.  Mahalingha  (1),  yet  it  was  not 
there  necessary  to  decide  it,  as  it  was  a  case  from  South  Canara,  where 
the  custom  was  not  shown  to  prevail.  The  first  adoption  was,  however, 
considered  to  be  valid,  but  the  ground  of  decision  was  that  the  adoption 
was  made  primarily  for  the  purpose  of  securing  an  heir  competent  to  offer 
funeral  oblations  and  that  if  the  adopted  child  after  attaining  her  age 
followed  the  profession  of  her  prostitute  mother,  the  prostitution  which 
she  practised  was  rather  an  incident  than  the  object  of  the  adoption.  The 
evidence  in  the  case  before  us  shows,  however,  that  when  several  adoptions 
are  made  during  the  lifetime  of  the  first  daughter,  they  are  made  presum- 
ably for  the  purpose  of  adding  to  the  gains  of  the  adoptive  mother  by 
employing  them  when  they  attain  their  age  for  purposes  of  prostitution. 
We  see  no  reason  to  doubt  that  such  adoptions  are  made  for  an  immoral 
purpose,  and  that  their  recognition  would  in  one  sense  be  contrary  to 
good  morals.  It  is  then  urged  for  the  appellant  that  Hindu  law 
recognizes  dancing  girls  as  forming  a  separate  class,  that  though  prostitu- 
tion is  their  ordinary  profession  in  life,  their  civil  rights  ought  to  be 
respected,  that  in  adjudicating  upon  them  the  profession  which  they  follow 
must  be  excluded  from  consideration,  and  that  questions  of  status  and  of 
successions  to  property  must  be  determined  according  to  the  custom  of  the 
caste,  even  if  the  persons  claiming  such  adjudication  are  prostitutes,  and  the 
property  in  regard  to  which  rights  are  asserted  is  derived  from  an  immoral 
source.  It  is  further  argued  that  when  only  one  adoption  is  made,  the  adopt- 
ed daughter  ordinarily  follows  the  profession  of  her  adoptive  mother,  and  if 
its  immoral  character  is  ignored  in  regard  to  the  first  adoption,  there  is  no 
reasonfor  insistingupon  it  in  the  case  of  other  adoptions.  It  is  then  contended 
that  the  class  being  recognized  by  Hindu  law,  its  usage  must  be  upheld 
subject  to  the  rule  that  when  it  is  necessary  to  prove  the  immoral  practice 
[218]  as  part  of  the  transaction  sought  to  be  enforced  for  the  purpose  of 
establishing  the  claim  founded  upon  it,  as  in  a  suit  for  the  wages  of  pros- 
titution, the  claim  is  invalid.  The  decisions  cited  in  Venku  v.  Mahalinga(l) 
are  relied  on  in  support  of  this  contention.  In  Chalakonda  Alasani  v. 
Chalakonda  Batnachalam(2)  it  was  held  that  a  dancing  girl  and  her  adopt- 
ed daughter  constituted  together  a  joint  Hindu  family,  and  that  the  rule 


(1)  11  M.  393. 


(2)  2  M.H.C-R.  56. 
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1889       of  Hindu  law  applicable  to  ordinary  ga  ns   of  science   was  applicable   to 
MARCH  4.    them.     The  Court  adjudicated  upon  the  claim  though  the  gaias  were  de- 
~  rived  from  an  immoral  source.     Again,  in  Kamakshi  v.  Nagarathnam  (1)  it 

APPEL-  wag  hold  that  the  right  of  survivorship  among  male  coparceners  of  an 
LATE  ordinary  Hindu  family  was  applicable  to  a  dancing  girl  and  her  sister's 
CIVIL,  adopted  daughter.  The  Court  observed  in  that;  case  "  our  view  of  the  law 
is  that  in  absence  of  a  further  positive  rula,  daughters  must;  ba  regarded  as 
12  M.  211,  8ong  and  take  estates  of  inheritance  from  their  mother  similarly  to  sons 
under  the  general  law  of  inheritance."  Though  the  right  of  survivorship 
recognised  in  that  case  was  one  known  to  ordinary  Hindu  law,  yet  the 
usage  of  the  caste  was  upheld  so  far  as  it  related  to  the  adoption  of 
daughters  and  gave  them  the  status  of  male  coparceners  in  an  ordinary 
Hindu  family  though  such  daughters  ordinarily  practised  prostitution, 
and  coparcenery  among  them  might  be  regarded  as  an  association  for  an 
immoral  purpose.  Further,  in  Mayna  Bai  v.  Uttaram  (2)  the  Court  held 
that  though  the  rival  claimants  were  the  issue  of  an  adulterous  intercourse, 
their  rights  of  inheritance  and  their  rights  inter  se  must  be  determined 
with  reference  to  some  local  custom  or  usage  or  the  analogies  of  Hindu 
law.  We  consider  therefore  that  as  a  matter  of  private  law  it  must  be 
taken,  the  class  of  dancing  women  being  recognized  by  Hindu  law  as  a 
separate  class  having  a  legal  status,  that  the  usage  of  that  class  in  the 
absence  of  positive  legislation  to  the  contrary  regulates  rights  of  status 
and  of  inheritance,  adoption  and  survivorship.  Although  a  rule  of  public 
law  may  supersede  that  of  private  law,  yet  it  was  pointed  out  in  Venku  v. 
Mahalinga  (3)  that  the  Indian  Penal  Code  prohibited  only  the  employment 
of  minors  for  purposes  of  prostitution  and  any  disposition  which  might 
have  such  employment  for  its  object.  In  the  case  before  us,  the  appellant 
[2 1 9]  was  adopted  in  1854  in  accordance  with  the  custom  of  the  caste, 
and  before  the  Indian  Penal  Code  came  into  operation,  she  had  acquired 
the  status  of  an  adopted  daughter.  We  are  therefore  of  opinion  that  the 
adoption  is  valid  as  being  in  accordance  with  the  custom  of  the  caste 
which  is  recognized  as  a  section  of  Hindus  by  Hindu  law,  and  as  con- 
travening no  rule  of  public  law  in  force  at  the  time.  We  set  aside  the 
decree  of  the  Subordinate  Judge  and  restore  that  of  the  District  Munsif. 
Under  all  circumstances  we  direct  that  each  party  do  bear  her  or  their 
own  costs  in  this  and  in  the  Lower  Appellate  Court. 


12  M.  219  =  13  Ind.  Jur.  214. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


CHAPPAN  NAYAR  (Defendant  No.  3),  Appellant  v.  ASSEN  KUTTI 
(Plaintiff),  Respondent*      [llth  January  and  8th  February,  1889.] 

Malabar  law — Powers  of  karnavan  —Delegation   of  powers  of  karnavan  io  his  son, 
ultra  vires. 

The  karnavan  of  a  Milabar  tar  wad  having  been  sentenced  to  a  term  of  impri- 
sonment delegatad  to  hi*  son  all  his  powers  as  karnavan  pending  the  expiry  of 
his  sentence. 


(I)  5  M.H.C.R.  161 


*  Second  Appeal  No.  845  of  1888. 
(2)  2  M.H.C  R.  196 
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Held,  that  the  delegation  was  ultra  vires  and  void.  1889 

{R.,  28  M.  182  (186)  (P-B.).]  FEB.  8. 

SECOND  APPEAL  against  the  decree  of  A.  F.  Cox,  Acting  District  Judge     APPEL- 
of  North  Malabar,  in  apoeal  suit  No.    139   of  1887,    modifying  the  decree       LATE 
of  A.  Annasami  Ayyar,  District  Munsif  of  Pynad  in    original  suit  No.  205      n 
of  1886.  411' 

Suit  to  eject  defendants  Nos.  2  and  3  from  certain  land.     Defendant  12  H.  219  = 
No.  1    who  was  karnavan   of  the  tarwad,    of  which  defendants   Nos.  2  ^  jn,j  j  ur> 
and  3  were   members,   having  been  sentenced   to  three  years'  imprison-        214, 
ment,  executed  a  document  in  favour  of  his  son,  defendant  No.  4,  delegat- 
ing to  him   all  his  powers  as  karnavan.     Defendant  No.  4  purporting  to 
act  under  this  document  (Exhibit  B  of   which  the   terms  are  given  in  the 
judgment  of  the  High  Court)  demised  the  land  in  question  to  the  plaintiff 
[220]  on  an  improving  lease.     Before  the  expiry  of  the    lease  defendants 
Nos.  2  and  3  ousted  the  plaintiff  who  now  brought  this  action  for  posses- 
sion and  to  recover  the  value  of  the  crop  harvested    by  them.     Defendants 
Nos.  1,  2  and  4  were  ex  parte. 

The  District  Munsif  held  that  the  delegation  of  the  karna van's  powers 
to  his  son  was  invalid  and  accordingly  dismissed  the  plaintiff's  suit.  On 
appeal  however  the  District  Judge  passad  a  decree  for  possession  as  pray- 
ed in  the  plaint,  but  disallowed  the  claim  for  the  value  of  the  crop. 

Defendant  No.  3  preferred  this  second  appeal. 

Sankara  Menon,  for  appellant. 

SanJcaran  Nai/ar,  for  respondent. 

The  arguments  adduced  on  this  sacon  i  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  tha  judgment  of  the  Court  (OOLLINS,  C.J., 
and  MUTT os AMI  AYYAR,  J.) 

JUDGMENT 

Defendants  Nos.  2  and  3  are  aaandravans,  and  defendant  No.  1  is 
the  karnavan  of  a  tarwad  in  North  Malabar.  In  January  1883  the  latter 
was  convicted  of  forgery  and  sentenced  to  threa  years'  rigorous  imprison- 
ment. On  13th  March  1884  he  executed  Exhibit  B  in  favour  of  his  son, 
defendant  No.  4,  authorizing  him  to  manage  the  affairs  of  his  tarwad 
until  the  expiration  of  the  sentence.  In  January  1885,  No.  4  defendant 
executed  an  improving  lease,  Exhibit  A,  in  the  plaintiff's  favour 
regarding  the  lands  mentioned  in  the  plaint.  The  plaintiff  alleged 
that  he  entered  into  possession  under  Exhibit  A.  that  defendants  Nos.  2 
and  3  dispossassed  him  and  carried  away  the  crop  which  he  had  raised. 
He  prayed  that  possession  should  ba  restored  and  Es.  140  awarded  as 
the  value  of  his  crops.  Bofeh  the  Courts  below  found  that  he  had  not 
taken  possession  under  Exhibit  A,  nor  raised  any  crop  and  they  dismiss- 
ed the  suit  so  far  as  it  related  to  compensation  claimed  for  the  loss  of 
crop. 

Adverting  to  Exhibit  B,  the  District  Munsif  observed  that  defendant 
No.  1  renounced  thereby  all  his  rights  and  obligations  as  karnavan  in 
favour  of  his  son  without  the  consent  of  the  other  members  of  his  own 
tarwad  and  held  that  it  was  invalid,  and  that  Exhibit  A  was  therefore  not 
binding  on  the  tarwad  ;  but  on  appeal  the  District  Judge  considered  that 
Exhibits  A  and  B  were  valid  on  four  grounds,  viz.  :  (l)  that  it  was  not 
alleged  that  the  execution  of  Exhibit  B  was  detrimental  to  the  tarwad ; 
(2)  that  the  relations  between  the  karnavan  and  his  anandravans  were 
[221]  so  strained  that  the  selection  by  the  karnavan  of  his  own  son  for 
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1889        management  of  the  tarwad  during  his  imprisonment  was  not  unnatural ; 
FEB.  8.      (3)  that  it  was  likely  that  the  son's  management  would  proceed  more  close- 
ly on  the  lines  which  his  father  would  have  followed  ;    and  (4)  that  since 
APPEL-     his  release  in  1886  defendant  No.  1  ratified  Exhibit  A. 
LATE  The  contention  in  second  appeal  is  that  it  was  not  competent  to  the 

CIVIL,      karnavan  to  execute  Exhibit  B,  and  that  there  was  no  valid  ratification  of 
the  transaction  evidenced  by  Exhibit  A.     As  regards  ratification,  respond- 
12  M.  219=  ent's  pleader  concedes  that  he  can  refer  to  no  evidence  in  its  support,  nor 
13  Ind.  Jur.  couid  it  have  any  legal  effect  if  Exhibit  B  were  void  ab  initio. 

2I*-  The  real  point  for  consideration  is  whether  effect  can  be  given  to 

Exhibit  B.  There  can  be  no  doubt,  and  it  is  not  denied  for  the  respond- 
ent, that  karnavanship  as  recognized  in  Malabar  is  a  birth-right  inherent 
in  one's  status  as  the  senior  male  member  of  a  tarwad.  It  is  therefore  a 
personal  right,  and  as  such  it  cannot  be  assigned  to  a  stranger  either 
permanently  or  for  a  time.  If  it  can  be  delegated  at  all,  it  is  capable  of 
delegation  only  to  a  member  of  the  tarwad,  the  principle  being  that  the 
de  facto  manager  thereby  assists  the  karnavan  during  his  pleasure,  and  is 
entitled  to  do  so  by  reason  of  his  connection  with  the  tarwad  and  bis 
interest  in  its  property.  We  are  referred  to  no  decided  cases,  in  support 
of  the  proposition  that  karnavanship  is  an  alienable  interest  or  is  capable 
of  being  delegated  to  a  stranger  to  the  tarwad.  If  such  were  the  case,  a 
Mopla  might  become  the  karnavan  of  a  Nair  tarwad,  and  the  anomaly 
would  be  apparent  when  it  is  remembered  that  the  karnavan  has  to  preside 
at  the  tarwad  ceremonies  as  its  representative,  in  addition  to  managing 
tarwad  property.  The  decision  in  this  case  must  in  our  judgment  depend 
on  the  construction  of  Exhibit  B.  If  it  is  an  assignment  of  the  right  of 
karnavanship,  it  is  void,  though  for  a  term  only,  on  the  ground  that  the 
delegate  is  not  a  member  of  the  tarwad ;  if,  on  the  other  hand,  it  is  a  power 
of  attorney  limited  to  management  of  specific  property  as  an  agent  subject 
to  the  general  control  of  the  karnavan,  it  may  be  valid  on  the  ground  that 
the  karnavanship  is  not  the  interest  assigned  or  delegated.  Exhibit  B  is 
in  these  terms  : — 

"  Muktiarnama  executed  on  the  1st  Meenam  1059,  corresoonding  to 
13fch  March  1884,  by  Perumatathil  Tattatath  Ambu,  [222]  Nair  of 
Pallikkara  Amshom  and  Desom  of  Kurumbranad  Taluk,  now  in  the 
Cannanore  Central  Jail  to  Puthiyadath  Kunhi  Kelappan  of  Melati 
Amshom  and  Ayanikkad  Desom  : — 

"  Though  T  have  authorized  you  by  the  Mukfciarnama  last  executed 
by  me  to  you  on  the  20th  Tulam  1050  to  manage  in  my  name 
all  the  affairs  of  my  tarwad  and  also  to  have  them  managed, 
yet  some  obstacles  having  been  met  in  the  way  of  managing  the 
affairs  inasmuch  as  certain  conditions  were  not  clearly  stated 
therein,  I  hereby  give  over  and  above  those  given  by  the  former 
Muktiarnama,  the  following  authorities  : —  (1)  to  grant  to 
the  tenants  proper  renewals  of  deeds  in  respect  of  my  tarwad 
lands  that  are  already  in  their  possession  and  have  the  deeds 
in  my  name,  and  obtain  Marupattam  from  them  ;  (2)  to  let,  in 
favour  of  new  tenants  on  simple  lease,  all  the  lands  now  re- 
covered by  suit  as  well  as  those  yet  to  be  recovered  by  suit, and 
also  the  lands  held  by  the  tarwad  along  with  [those  that  you 
are  now  holding  under  the  first  Muktiarnama  executed  by  me  ; 
(3)  to  obtain  all  the  amounts,  formerly  decreed  by  the  Court 
in  my  favour  as  well  as  the  amounts  due  to  me  on  account  of 
documents,  or  on  account  of  decrees  that  may  be  passed  by 
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the  Court  in  my  favour  and,  lastly,  all  the  amounts  due  to  me        1889 
on  any  other  account,  and   to  issue  receipts  therefor  in  my      FEB.  8. 
name  ;  (4)  to  present,  on  my  behalf,  all  the  petitions  in  lespecfe 
of  all  matters   whether  Eevenue,  or    Magisterial  or  Civil,  and     APPEL- 
to  answer,  on   my  behalf,  all  the  petitions  and  suits  presented       LATE 
against    me.     I  hereby  vest  in    you    full  powers  to  manage      CIVIL. 

all  the  affairs  relating  to  my  tarwad.     I  hereby  admit  that        

your  demising  the  property  and  granting  receipts  shall  have  12  M.  219  = 
the  same  force,  and  shall  be  done  with  the  same  freedom,  13  Ind.  Jar. 
as  if  I  myself  had  done  it.  214. 

"  Executed  in  the  presence  of  Palakkat  Kelappan  Nair  of  Pallikkara 
Amshom  and  Deshom,  and  (2)  Ittiprath  Chantu  Nair,  and  in 
the  handwriting  of  Pokkiyarath  Kanna  Kurup  of  Pallikunnam 
Desom,  Puzbati  Amshom." 

Though  it  is  styled  a  Muktiarnama  it  authorizes  the  stranger  to 
manage  in  the  karnavan's  name  "  all  the  affairs  of  his  tarwad  "  and  also 
to  have  them  managed.  The  karnavan  declares  in  it  "  I  hereby  vest  in  you 
full  powers  to  manage  all  the  affairs  [223]  relating  to  my  tarwad."  It 
does  not  purport  to  limit  the  agency  to  special  matters  or  to  the  management 
of  property  only,  but  it  purports  to  put  the  delegate  in  the  karnavan's 
place  in  regard  to  all  the  affairs  of  the  tarwad.  The  apparent  intention 
was  to  impose  upon  the  tarwad  the  management  and  the  authority  of  the 
karnavan's  son,  and  no  effect  can  be  given  to  it  without  contravening  the 
special  usage  of  the  district.  The  decision  of  the  Judge  cannot  be 
supported,  and  the  transaction  evidenced  by  Exhibit  B  was  in  excess  of  the 
karnavan's  authority  as  such  and  in  violation  of  the  right  of  his  tarwad. 
We  set  aside  the  decree  of  the  District  Judge  and  restore  that  of  the 
District  Munsif.  The  respondent  will  pay  the  .appellant's  costs  both  in 
this  Court  and  in  the  Lower  Appellate  Court. 


12  M.  223. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson, 


GANAPATI  AND  ANOTHER  (Plaintiffs),  Appellants  v.  CHATHU 
(Defendant  No.  3),  Respondent." 
[14th  and  21st  January,  1889.] 

Civil  Procedure  Code,  Section  13— Res  judicata — Competent  Court— Pecuniary  valuation 
of  suit— Court  Fees  Act  (Act  VII  of  1870),  Section  12,  Scliedule  II,  Article  17,  Hi — 
Suit  for  a  declaratory  decree. 

A  suit  for  two  declarations  filed  in  a  Subordinate  Court  was  valued  by  the 
plaintiffs  at  a  sum  in  excess  of  the  pecuniary  jurisdiction  of  a  District  Munsif. 
It  was  pleaded  that  the  matter  in  dispute  was  res  judicata  by  reason  of  decrees 
passed  in  District  Munsifs'  Courts.  No  objection  waa  taken  in  the  Subordinate 
Court  to  the  valuation  of  the  suit. 

JJeZdthat  the  plea  of  res  judicata  failed. 

Per  MUTTUSAMI  AYYAR,  J. — For  the  purposes  of  jurisdiction  the  value  of  a 
suit  for  a  mere  declaratory  decree  must  be  taken^to  be  what  it  would  be  if  the  suit 
were  one  of  possession  of  the  property  regarding  which  the  plaintiff  seeks  to  have 
his  title  declared. 

[P.,  15  M.  501  ;  R.,  14  C.L.J.  47  (49)  =  15  C.W.N.  823  (825)  =  10  Ind.  Gas.  865  (866)  ; 
D.,  14  M.  78.] 


M  IV— 64 


Second  Appeal  No.  883  of  1888. 
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1889  SECOND  appeal  against  the  decrees  of  A.   F.  Cox,   Acting   District 

JAN.  31.     Judge  of  North  Malabar,  in  appeal  suits  Nos.  260  and  285  of  1887,  revers- 
ing the  decree  of  K.  Kunjan  Menon,  Subordinate  Judge  of  North  Malabar, 
APPEL-     in  original  suit  No.  36  of  1886. 

LATE  [224]  Suit  to  declare  that  the  tarwads  of  the  plaintiffs   and  defend- 

ClVIL.      ants  Nos.  1  and  2  (the  karnavans  of  the  two  plaintiffs  respectively)  have 

the  sole  urai ma  right  to  a  certain  devasom  and  that  the  tarwad   of  the 

12  H  223,   Defendant  No.  3  has  no  uraima  right  to  it.    Defendants  Nos.  1  and  2  were 

ex  parte, 

Defendant  No.  3  pleaded  inter  alia  that  plaintiffs'  claim  was  res 
judicata  by  reason  of  the  decree  in  original  suit  No.  361  of  1884  on  the 
file  of  the  District  Munsif  of  Cannanore.  That  was  a  suit  brought  by  the 
present  defendants  Nos.  1  and  2  to  compel  the  present  defendant  No.  3  to 
furnish  accounts  of  the  devasom  affairs.  The  defendant  denied  their 
claim  to  be  uralars  and  the  suit  was  dismissed.  The  Subordinate  Judge  held 
that  the  plea  of  res  judicata  failed,  because  neither  the  District  Munsif  of 
Cannanore  nor  the  District  Munsif  of  Chavascherry,  in  respect  of  whose 
decree  in  another  suit  a  similar  plea  was  raised,  was  competent  to  try  the 
present  suit.  And  he  passed  a  decree  declaring  that  the  tarwads  of  the 
plaintiffs  and  defendants  Nos.  1  and  2  have  uraima  right  to  the  devasom 
in  question. 

Against  this  decree  both  the  plaintiffs  and  defendant  No.  3  presented 
appeals. 

The  District  Judge  on  appeal  dismissed  the  plaintiffs'  suit,  being  of 
opinion  that  the  above  plea  should  prevail.  With  regard  to  the  compe- 
tence of  the  Courts  which  decided  the  previous  suits  to  entertain  the 
present  suit,  he  said  : — 

"  The  plaintiffs  evidently  feared  the  plea  of  res  judicata,  and  to  escape 
from  it  if  possible,  very  cunningly  valued  their  suit  so  as  to  take  it  out 
of  a  District  Munsifs'  jurisdiction.  But  in  doing  this,  they  have  cer- 
tainly overvalued  it  by  taking  five  times  the  assessment  of  all  the  devasom 
lands  on  the  value  of  the  devasom  structure  as  the  basis  of  valuation. 
They  are  not  personally  interested  in  those  lands  or  in  the  structure.  The 
right  they  seek  to  have  declared  is  either  incapable  of  valuation  or  is  worth 
only  what  they  would  receive  as  salary,  and  that  is  720  seers  of  paddy  a 
year.  It  is  urged  that  they  would  receive  fees,  but,  even  estimating  these 
in  a  liberal  manner,  the  suit  would  certainly  be  one  which  could  be 
decided  in  the  Court  of  a  District  Munsif." 

The  plaintiffs  preferred  this  second  appeal  on  the  following  (among 
other)  grounds  : — 

(1)  The  Lower  Appellate  Court  is  wrong  in  holding  that  the  plaintiffs' 
claim  is  res  judicata  by  the  decision  in  original  [225]  suit 
No.  361  of  1884  on  the  file  of  the  District  Munsifs  Court  at 
Cannanore. 

(2)  The  District  Judge  is  wrong  in  holding   that  the  present  suit 

is  one  cognizable  by  the  Court  of  a  District  Munsif. 

(3)  No  objection  was  taken  either  to  the  valuation  of  the  suits  or 

to  the  jurisdiction  of  the  Sub- Judge. 

(4)  The  principle  on   which  the  suit  was  valued    for  purposes   of 

jurisdiction  is  the  correct  one. 
Bhashyam  Ayyangar,  for  appellants. 
Mr.  Gantz,  for  respondent. 
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The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for        1889 
the  purpose  of  this  report  from  tha  judgment  of   the  Court  (MUTTUSAMI      JAN.  21. 
AYYAR  and  WILKINSON,  JJ.). 

JUDGMENT.  APPEL' 

LATE 
WILKINSON,  J. — The  lower  Appellate  Court  was  wrong  in  holding      CIVIL 

that  the  appellants'  claim  was  res  judicata.  The  former  suits  were  tried  by        ' 

a  District  Munsif,  and  as  laid  down  by  the  Privy  Council,  the  words  "  Court    12  M.  223. 

of  competent  jurisdiction,"    in  Saction  13  of   the   Civil  Procedure   Code 

mean  a  Court  which  has  jurisdiction  over  the  matter    in  the  subsequent 

suit,  in  which  the  decision  is  used  as  conclusive,  in    other  words  a  Court 

of  concurrent  jurisdiction,  i.e.,  concurrent  as  regards    the  pecuniary  limit 

as  well  as  the  subjeot-matter.  No  objection  was  taken  in  the  Subordinate 

Court  to  the  valuation  of  the  suit,  and  the  suit  as  valued  was  not  within 

the  jurisdiction  of  a  District  Munsif.     We  are  not    prepared   to  say  that 

the  principle  on  which    the  suit    was  valued  was  contrary  to  law.     We 

must  therefore  set  aside  the  decree  of  the  Lower    Appellate  Court  and 

remand  the  appeal  to  be  heard    and  determined  on    its  merits.     Costs  to 

abide  and  follow  the  result. 

MUTTUSAMI  AYYAR,  J. — For  the  purposes  of  jurisdiction  the  value  of 
a  suit  for  a  mere  declaratory  decree  must  be  taken  to  be  what  it  would  be 
if  the  suit  were  one  for  possession  of  the  property  regarding  which  the 
plaintiff  seeks  to  have  his  title  declared.  The  declaration  is  made  in 
view  to  protect  existing  possession,  but  it  is  not  intended  that  Courts  with 
limited  pecuniary  jurisdiction  should  take  cognizance  of  all  suits  for 
declaratory  decrees  irrespective  of  the  value  of  the  property  to  which  the 
title  declared  by  those  decrees  might  relate.  For  instance,  a  karnavan 
suing  to  establish  his  right  of  management  is  not  entitled  to  institute  his 
suit  ia  the  Court  of  the  District  Munsif  when  the  value  of  the  suit  [226] 
would  exceed  Es.  2,500  if  it  were  valued  as  suit  a  for  possession.  On 
this  ground  also  I  concur  in  the  order  proposed  by  my  learned  colleague. 


12  M.  226  =  1  Weir  761- 

APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


QUEEN-EMPRESS  v.  KAMI  REDDI.*     [13th  and  15th  February,  1889.] 

Forest  Act — Act  V  0/1882  (Madras),  Sections  6,  10,  16,  21 — Tree  patta — Trespass, 

The  holder  of  a  patta.  of  certain  trees  on  Itnd  which  had  been  declared  a  reser- 
ved forest  was  convicted  of  trespass  under  the  Madras  Forest  Act  on  proof  that 
he  had  continued  to  gather  the  produce  of  the  trees : 

Held,  that  the  conviction  was  bad  for  want  of  proof,  that  the  pattadar's  claim 
had  been  duly  disposed  of  or  that  he  had  not  preferred  his  claim  within  the  period 
required  by  law. 

PETITION  under  Sections  435  and  439  of  the  Code  of  Criminal  Proce- 
dure praying  the  High  Court  to  revise  the  proceedings  of  the  Special  Deputy 
Magistrate  of  North  Arcot  in  appeal  No.  21  of  1888  confirming  the 
conviction  and  sentence  in  case  No.  106  of  1888  on  the  file  of  the  Second- 
class  Magistrate  of  Chittoor. 

*  Criminal  Eeyision  Case  No.  712  of  1888. 
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1889  Petitioner  was  convicted  of  the  offence  of  trespass  under  Section  21 

FEB.  15.     of  the  Madras  Forest  Act.     The  land  upon  which  the  offence  was  alleged 

to  have  been  committed  had  been  constituted  a  reserved  forest  by  a  Gov- 

APPEL-     ernment  Notification,  dated  16th  July  1885 ;  this  notification  was  cancelled 

LATE       by  a  subsequent  notification  published  on  20th  August  1885  ;    but  it  was 

CRIMINAL,  subsequenty,  on  8th  February  1887,  republisbed,  that  of  20th  August  1885 

being  annulled. 

The  provisions  of  the  Madras  Forest  Act  as  to  "  notifications  declar- 
1  Weir  781.  jng  fore8t  reserved  "  are  as  follows  : — 

Section  16.     "  When  the  following  events  have   occurred,  namely — 

(a)  the  period  fixed  under  section    six  for   preferring  claims   has 

[227]  elapsed,  and  all  claims  (if  any)  made  within  such 
period  have  been  disposed  of  by  the  Forest  Settlement  Officer  ; 
and 

(b)  if  such  claims  have  been  made,  the  period  fixed  by  sections  ten 

and  fourteen  for  appealing  from  the  orders  passed  on  such 
claims  has  elpased,  and  all  appeals  (if  any)  presented  within 
such  period  have  baen  disposed  of  by  the  appellate  authority  ; 
and 

(c)  all  proceedings  prescribed  by  section  ten  have  been  taken,  and 

all  lands  (if  any)  to  be  included  in  the  proposed  forest,  which 
the  Forest  Settlement  Officer  has,  under  section  ten,  elected 
to  acquire  under  the  Land  Acquisition  Act,  1870,  have  be- 
come vested  in  the  Government  under  section  sixteen  of  that 
Act; 

"  the  Governor  in  Council  may  publish  a  notification  in  the  Fort  St* 
George  Gazette,  specifying  the  limits  of  the  forest  which  it  is  intended  to 
reserve  and  declaring  the  same  to  be  reserved  from  a  date  to  be  fixed  by 
such  notification. 

"The  Forest  Settlement  Officer  shall,  before  the  date  so  fixed,  publish 
such  notification  in  the  manner  prescribed  for  the  Proclamation  under 
Section  6.  From  the  date  so  fixed,  such  forest  shall  be  deemed  to  be  & 
reserved  forest." 

Petitioner  had  a  patta  of  certain  trees  on  the  land  constituted  a 
reserved  forest ;  and  the  trespass  of  which  he  was  convicted  consisted 
in  continuing  to  gather  the  produce  of  the  trees  in  question,  after 
the  publication  of  the  Government  Notification  constituting  the  reserved 
forest. 

As  a  tree  pattadar  he  was  a  '  known  occupier  of  the  land,'  and 
as  such  entitled  to  special  notice  under  Section  see  6  :  Reference  under 
Section  39  of  Madras  Forest  Act  (1).  Sections  10  and  14  of  the  Forest 
Act  relate  to  '  claims  to  rights  of  occupancy  and  ownership,  and  proceed- 
ings with  regard  thereto.' 

The  further  facts  of  the  case  and  the  arguments  adduced  on    the 
petition  appear  sufficiently  for  the  purpose  of  this  report  from    the  judg- 
ment of  the  Court  (COLLINS,  C.J.,  and  WILKINSON,  J.). 
Mr.  Subramanyam,  for  petitioner. 
Mr.  Wedderburn,  for  the  Crown. 

JUDGMENT. 

The  prosecution  of  the  petitioner  for  trespass  was  [228]  under 
the  circumstances  clearly  illegal.  Section  16  of  Act  V  of  1882  (Madras) 

(1)  12  M.  203. 
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lays   down   that   the   Governor  in  Council    may  publish    a  notification        1889 
declaring   a   forest    to    be    reserved    when    certain    events    have   occur-     FEB.  15. 
red,   and  that   such  forest  shall  become  reserved  from  the  date   speci- 
fied in  that  notification.     One  of  the  events  which  must  have  occurred     APPEL- 
before  the  Governor   in  Council   can    declare   a    forest   reserved   is   the       LATE 
disposal  of  all  claims    made  by  owners    or  occupiers   of   land.     It    has  CRIMINAL 
not  bean  shown  in  the  present  case  that  the  claim  of  the  petitioner  who 
is  an  owner  or   occupier   of  land  (Reference  under  Section  39  of  Act  V  of  12  M.  228  = 
1882  (1))  was  disposed  of  prior  to  the  notification  of  16th  July  1885  ;  and   *  Welr  781. 
the   fact    that  in   April   1887,  subsequent  to  the  publication   of  the  noti- 
fications of  20th  August  1886  and  8th  February  1887,   the   Forest    Officer 
was  negotiating  with  the  petitioner,  would  appear  to  show  that    his  claim 
had  never  been  disposed  of  according   to  law.     The  prosecution  did  not 
assert  that  the  petitioner  did  nob  prefer  a  claim  within  the  period  required 
by  law,  and  unless  he  had  failed    to  do  so,  his  right  would  not  have  been 
extinguished.     He  appears  to  have  continued  to  gather  the  produce  of 
the   trees  in   his  patta   up   to  October  1887.     We    accordingly  reverse 
the  findings  and  sentences  of  the  Courts  below.     The  fine  will  be  repaid. 


12  M.  228. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KETLILAMMA  (Plaintiff),  Appellant  v.  KELAPPAN  AND  OTHERS 
(Defendants),  Respondents.*      [4th  and  8th  February,  1889.] 

Civil  Procedure  Code,    Sections  43,244 — Separate  suit  on  disallowance   of  objection  to 
execution — Evidence  Act — Act  I  of  1872,  Section  44— Competent  Court. 

In  execution  of  a  decree  the  defendant,  who  was  sued  as  the  representative  of 
her  deceased  brother  objected  under  Ssction  244  of  the  Code  of  Civil  Procedure 
to  the  attachment  of  certain  lands  to  which  she  set  up  independent  title.  The 
objection  was  disallowed  and  the  land  was  sold.  She  then  sued  the  execution 
purchaser  to  set  aside  the  Court  sale  and  obtained  a  decree  against  which  no 
appeal  was  preferred.  She  now  sued  for  possession  : 

[229]  Held,  that  the  suit  lay  notwithstanding  the  order  under  Section  244. 

Per  cur:  The  words  "  not  competent"  in  Section  44  of  the  Evidence  Act  refer 
to  a  Court  acting  without  jurisdiction. 

{P.,  21  B.  205  (212);  R.,  6  Ind.  Gas.  93  (100).] 

SECOND  appeal  against  the  decree  of  K.  Kunjan  Menon,  Subordinate 
Judge  of  North  Malabar,  in  appeal  suit  No.  261  of  1887,  affirming  the 
decree  of  S.  Eagunatha  Ayyar,  District  Munsif  of  Tellicherry,  in 
original  suit  No.  542  of  1886. 

Suit  by  plaintiff  No.  1  to  recover  possession  of  certain  land  with 
arrears  of  rent,  as  on  the  expiry  of  a  demise  to  defendants  Nos.  1  and  2. 
Plaintiff  No.  2,  was  joined  as  having  obtained  a  subsequent  lease  from 
Plaintiff  No.  1.  Defendant  No.  3  claimed  to  be  a  member  of  the  same 
taveri  as  plaintiff  No.  1  and  deniel  her  right  to  sue.  His  name,  however, 
was  removed  from  the  record. 

Defendant  No.  4  claimed  title  under  the  following  circumstances. 

*  Second  Appeal  No.  1508  of  1888. 
(1)  12  M.  203. 
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1889  The  land  in  question  had  been  attached  in  execution   of  a  decree  ob- 

PBB.  8.      tained  against  plaintiff  No.  1  and  her  brother  as  representatives  of  another 

brother,    one   Kunhi  Raman  Nambiar  (deceased),    in   Small    Cause   Suit 

APPBL-     NO.  360  of  1883  on  the  file  of  the  Subordinate  Court   of  North  Malabar. 

LATE       Plaintiff  No.  1  intervened  in  execution  of  the  above  decree  under  Section 

CIVIL.      244  of  the  Code  of  Civil  Procedure,  and  objected  that  the  land  was    her 

own  and  was  not  liable  to  satisfy  the  decree.     But  her  objections   were 

12  M.  228.    disallowed  and  the  land  was  sold  and    purchased   by  defendant  No.  4 

who  obtained  the  sale   certificate  and  was  put  into   possession    in  June 

in  1884. 

Plaintiff  No.  1  then  sued  defendant  No.  4  in  original  suit  No.  508  of 
1884  on  the  file  of  the  Court  of  the  District  Munsif  of  Tellicherry  to  set 
aside  the  Court  sale,  and  obtained  a  decree.  No  appeal  having  been  prefer- 
red against  that  decree,  she  now  sued  as  above  for  possession.  Both  the 
District  Munsif  and  on  appeal  the  Subordinate  Judge  dismissed  the  suit 
on  the  ground  that  the  order  under  Section  244  had  the  force^of  a  decree, 
and  the  proceedings  in  original  suit  No.  508  of  1884  were  erroneous  and 
therefore  void.  Kuriyali  v.  Mayan  (1)  was  referred  to. 

The  plaintiff  preferred  this  second  appeal  on  the  following  grounds  : — 
(i)  That   the  Lower  Appellate  Court  is  wrong  in  holding  that  the 

suit  is  barred  by  Section  244  of  the  Code  of  Civil  Procedure. 
[230]  (ii)  The  decree  in  original  suit  No.  508  of  1884  is  res  judicata 
in  favour  of  the  plaintiff,  and  the  Court  cannot   go  behind  the 
said  decree   by   holding  that  Section    244  was  a  bar  to  the 
maintenance    of   that   suit,    and   that,    therefore,   the   whole 
proceedings  in  that  suit  were  void. 
Govinda  Menon,  for  appellant. 
Sankaran  Nayar,  for    respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  PARKER,  J.). 

JUDGMENT. 

It  is  conceded  that  had  it  nob  been  for  the  intermediate  suit  No.  508 
of  1884  the  decrees  of  the  Courts  below  would  be  right,  but  it  is  argued 
by  the  learned  Pleader  for  the  appellant  that  the  fourth  defendant's 
remedy  against  the  erroneous  decree  was  by  appeal,  and  that  he  cannot 
now  resist  a  suit  for  possession,  the  sale  to  him  having  been  set  aside. 
On  the  other  hand,  Section  44  of  the  Evidence  Act  '  is  relied  upon  as 
showing  that  it  is  open  for  the  fourth  defendant  to  show  that  the  decree  in 
suit  No.  508  of  1884  was  passed  by  a  Court  not  competent  to  pass  it. 

We  are  of  opinion  that  the  words  "  not  competent  "  refer  to  a  Court 
acting  without  jurisdiction.  In  this  view,  there  is  no  question  as  to  the 
competency  of  the  Court,  though  the  provisions  of  Section  244  of  the  Civil 
Procedure  Code  might  have  been  pleaded  as  a  bar  to  the  suit. 

There  was  no  appeal  from  the  decree  in  suit  No.  508,  and  therefore, 
as  far  as  the  fourth  defendant  is  concerned,  it  is  a  final  decree,  and  though 
wrong  be  is  not  in  a  position  to  resist  it.  The  other  defendants  were  not 
parties  to  the  suitin  which  the  orderunder  Section  244  of  theCivil  Procedure 

*  Section  44.  Anj  party  to  a  suit  or  other  proceeding  may  show  that  any  judg- 
ment, order  or  decree  which  is  relevant  under  sections  forty,  forty-one  or  forty-two, 
and  which  has  been  proved  by  the  adverse  party,  was  delivered  by  a  Court  not 
competent  to  deliver  it,  or  was  obtained  by  fraud  or  collusion. 

(1)  7  M.  255. 
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Code  was  passed  and  therefore  the  suit  as  against  them  is  not  barred  by  1889 

the  provisions  of  that  section.  FEB.  8. 

The  Subordinate  Judge  has  disposed  of  the  appeal  upon  the  prelimi- 
nary point.  APPEL- 

We  must,  therefore,  reverse  the  decree   and  remand   the  appeal   for  LATE 

re-hearing.    Costs  will  abide  and  follow  the  result.  ClVIL. 


12  H.  228. 
12  H.  231  =  1  Weir  903. 

[231]  APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


QUEEN-EMPRESS  v.  VENKATRAYADU."     [18th  January,  1888.] 

Stamp  Act— Act  I  of  1879 — Section  37  <&),   Sections  40, "61,  63—  Prosecution  for  attempt 
to  defraud  Government  by  under-stating  the  value  of  property  in  a  partition  deed. 

A  District  Judge  impounded  a  partition  deed  produced  before  him  and  for- 
warded it  to  the  Collector  under  Section  35  of  the  Stamp  Act,  1879,  being  of 
opinion  that  the  executant  of  the  deed  had  committed  an  offence  under  Section 
63.  The  Collector  under  Section  69  sanctioned  the  prosecution  of  the  executant, 
who  was  convicted  by  the  Magistrate  of  an  offence  under  Section  63  of  the  Act. 
On  appeal  the  Sessions  Court  acquitted  him  on  the  ground  that  the  Collector  had 
not  complied  with  Section  37  (6)  or  Section  40  of  the  Act. 

Held,  that  the  acquittal  was  wrong.  Empress  v.  Dwarkanath  Chowdhry 
(I.L.E.,  2 Gal.,  399),  Empress  v.  Soddanund  Mahanty  (I.L.B.,  8 Gal. ,259)', 
Empress  v.  Janki  (I.L.E.,  7  Bom.,  82),  considered. 

[P.,  U.B.K.  (1892—1896)  307  (309).] 

APPEAL  under  Section  417  of  the  Criminal  Procedure  Code  from  an 
acquittal  by  W.  G.  Underwood,  Acting  Sessions  Judge  of  Kistna,  reversing 
the  sentence  of  C.  M.  Mullaly,  Joint-Magistrate  of  Kistna,  in  calendar 
ease  No.  22  of  1886. 

The  material  portion  of  the  Sessions  Court  judgment  was  as 
follows  : — 

"  The  District  Court  in  its  proceedings  did  not  allege  fraud  ;  but  as  it 
mentioned  Section  63  of  the  Act,  it  must  have  considered  that  there  was 
an  intent  to  defraud  Government.  The  Collector  passed  proceedings  : — 
'The  parties  will  be  prosecuted.  Mr.  Eobinson  will  try  the  case.' 

"  The  appellant  relies  on  Empress  v.  Dwarkanath  Chowdhry  (1), 
Empress  v.  Soddanund  Mahanty  (2),  Empress  v.  Janki  (3).  He  also  relies 
on  the  proviso  of  Section  61  of  the  Act.  Subsequent  to  the  date  of  the 
judgment,  the  Sub-Collector  levied  the  deficient  duty  [232]  Es.  50  and  a 
fine  of  Es.  500.  This  was  also  the  penalty  he  inflicted  as  Joint  Magistrate. 
It  is  not  disputed  but  that  Es.  50  is  the  deficient  stamp  duty. 

"  The  document  was  impounded  under  Section  35.  The  Collector 
did  not  comply  with  Section  37  (b),  and  according  to  the  cases  quoted  the 
conviction  is  illegal.  There  is  nothing  on  record  to  show  that  the  Collector 
satisfied  himself  under  Section  40  that  there  was  any  intention  to  evade 
payment  of  the  proper  duty.  It  is  urged  that  the  Joint  Magistrate  by 
taking  criminal  measures  before  demanding  the  deficient  duty  has  deprived 
the  appellant  of  the  benefit  of  the  proviso  of  Section  61.  Section  63, 
however,  allows  of  a  penalty  of  Es.  5,000.  It  is  clear  that  the  two  sections 

*  Criminal  Appeal  No.  257  of  1887. 
(1)  2  C.  399.  (-2)  8  C.  259.  (3)  7  B.  82. 
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1888       are  not  inteuded  to  be  read  together.     But  it  does  not  follow  that  Section 
JAN.  18.     27  is  not  governed  by  Sections  35  and  37.     Taking  the  rulings  quoted,  the 
finding  and  sentence  of  the  Joint   Magistrate  are   illegal,  and  the  fine  of 
APPEL-     RS  500  is  ordered  to  be  returned  if  levied." 

LATE  The  further  facts  of  the  case  and  the  arguments  adduced  on  the  appaal 

CRIMINAL,  appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 

Court  (COLLINS,  C.J.,  and  WILKINSON,  J.) 

12  M.  231=          The  Public  Prosecutor  (Mr.  Powell)  for  the  Crown. 
1  Weir  903  Mahadeva  Ayyar,  for  the  defendant. 

JUDGMENT. 

This  is  an  appeal  by  Government  against  the  decision  of  the  Sessions 
Judge  of  Kistna  reversing  the  finding  and  sentence  of  the  Joint  Magistrate 
in  a  prosecution  under  the  Stamp  Act — Act  I  of  1879. 

In  December  1884  the  District  Court  having  under  Section  33  of  the 
Stamp  Acb  impounded  a  partition  deed  produced  before  it,  forwarded  it 
under  Section  35  to  the  Collector,  being  of  opinion  that  the  executant  of 
the  deed  had  committed  an  offence  under  Section  63  of  the  Act.  The 
Collector  under  the  provisions  of  Section  69  sanctioned  the  prosecution  of 
the  offender  before  the  Head  Assistant  Magistrate,  from  whose  Court  the 
case  was  transferred  to  the  Joint  Magistrate.  The  Joint  Magistrate  found 
that  there  had  been  "  a  glaring  attempt  to  defraud  Government,"  property 
worth  about  Rs.  30,000  having  been  set  forth  in  the  partition  deed  as 
worth  only  Rs.  7,975.  The  deficient  stamp-duty  leviable  amounted  to 
Rs.  50.  He  inflicted  a  fine  of  Rs.  500. 

The  accused  appealed  to  the  Court  of  Sessions,  and  the  Judge  reversed 
the  finding  and  sentence  of  the  Joint  Magistrate.  He  was  of  opinion  that 
the  conviction  was  illegal,  because  the  Collector  [233]  had  omitted  to  collect 
the  deficient  stamp-duty  bafore  sanctioning  the  prosecution.  He  relied  on 
certain  decisions  of  the  Calcutta  and  Bombay  High  Courts. 

We  ave  of  opinion  that  the  decision  of  the  Sessions  Judge  is  not 
maintainable,  and  that  the  finding  and  sentence  of  the  Joint-Magistrate 
were  right  and  must  be  restored. 

Section  37  (b)  of  the  Stamp  Act  applies  to  the  case  of  a  document  not 
duly  stamped.  In  cases  in  which  the  omission  to  stamp  at  all  or  to  stamp 
duly  arises  from  negligence,  inadvertence  or  ignorance  of  the  provisions  of 
the  stamp  law,  it  is  the  duty  of  the  Collector  to  compel  the  payment  of 
the  duty.  But  in  the  present  case  the  stamp  affixed  to  the  document  was, 
according  to  the  valuation  of  the  property  set  forth  therein,  correct,  and 
the  Collector  therefore  had  no  duty  to  perform  under  Section  37.  The  facts 
"affecting  the  amount  of  the  duty  with  which  the  instrument  was  charge- 
able had,  in  the  opinion  of  the  Judge  who  impounded  the  document,  not 
been  fully  and  truly  set  forth,  and  the  questions  for  determination  there- 
fore were — 1st,  whether  the  property  had  been  properly  valued,  and,  2nd, 
if  not,  whether  it  had  been  undervalued  with  intent  to  defraud  Government. 
It  was  not  necessary,  nor  was  it  possible  for  the  Collector,  to  collect  any 
•duty  until  ifc  had  been  decided  in  a  proper  inquiry  what  waYTine  real  value 
of  the  property.  Nor  do  we  think  that  the  conviction  was  bad,  because 
the  Collector  failed  to  record  proceedings  under  Section  40  to  the  effect 
that  he  had  satisfied  himself  that  there  was  an  intention  to  evade  payment 
of  the  proper  duty.  That  section  only  refers  to  cases  in  which  a 
prosecution  is  instituted  after  a  penalty  has  been  paid.  It  confines  the 
power  of  instituting  prosecutions  to  the  Collector,  and  instructs  him  to 
•exercise  it  only  when  it  appears  to  him  that  the  offence  was  committed 
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wibb  intention  to  evade  payment  of  the  proper  duty.     In  the  preaentcn.se       1888 
the  Collector  sanctioned  the  prosecution  of  the  offeuder  in    1884,    and  no     JAN.  18. 
penalty  was  levied  in  respect  of  the  instrument  until  after  the  decision  and 
sentence  of  the  Joint- Magistrate.  APPEL- 

The  cases  relied  on  by  the  Sessions  Judge  have   no  application  to  the       LATH 
present  case,  as  they    were  decided   with  reference  to   the  offence    made  CRIMINAL, 
punishable  by  Seotion  61  of  the  Act;,  and  intention  to  evade  payment  is  not 
an  essential  ingredient  of  the  offence  described,  in  Section  29,  Act  XVIII  *2  M<  231 
of  1869,  sea  Empress  v.  Dwarkanath  [234]  Chowdhry  (l)  or  in  Section  60,  1  Weir  903> 
Act  I  of  1879.    But  the  intent  to  defraud  is  the  essential  ingredient  of  the 
offence  made  punishable  by  Section  63. 

For  these  reasons. we  set  aside  the  finding  of  the  Sessions  Judge   and 
restore  that  of  the  Joint  Magistrate. 


12  M.  234. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Miittusami  Ayyarand  Mr.  Justice  Wilkinson. 


ABDUL  AND  OTHKKS  (Defendants),  Appellants  v.  AYAGA  AND 
OTHERS  (Plaintiffs),  Respondents.      [4th  February,  1889.J  * 

Civil  Procedure   Code,   Section  45 — Suit  for  declaration  —  Multifariousness — Malabar 
Law  —Suit  by  junior  members  of  tarwad. 

Suit  by  some  of  the  junior  members  of  a  Malabar  tarwad  against  the  karnavan 
and  the  other  members  of  the  tarwad,  *nd  certain  persons  to  whom  some  of  the 
tarwad  property  had  been  alienated  by  the  karnavan,  for  a  declaration  that  the 
alienations  were  not  binding  on  the  tarwad  : 

H  Id,  that  the  suit  was  not  bid  for  mulcifariousness.  Vasudevz  Shanbhagav. 
Kuleadi  Narnapai  (2)  followed. 

[R.,  25  M.  736  ;  1  P.R.  1905  =  83  P.L.R.  1905.] 

APPEAL  against  the  decree  of  C.  Gopalan  Nayar,  Subordinate  Judge 
of  South  Canara,  in  Original  Suit  No.  22  of  1886. 

The  plain r,iffs,  who  were  some  of  tho  junior  members  of  a  Malabar 
tarwad,  sued  the  karnavan,  the  remaining  members  of  the  tarwad,  and 
certain  persons  to  whom  some  of  the  tarward  property  had  bean  alienated 
by  the  karnavan  for  a  declaration  that  these  alienations  were  not  binding 
on  the  tarwad. 

The  Subordinate  Judge  decreed  as  prayed  in  the  plaint.  The  alienees 
preferred  this  appeal  on  the  grounds  (among  others)  that  the  suit  was 
bad  for  multifariousness,  and  misjoinder  of  causes  of  action,  and  that 
the  decision  of  the  Subordinate  Judge  was  against  the  weight  of  evidence. 

Bamachandra  Ran  Saheb,  Sankaran  Nayar  and  Subba  Ran,  for 
appellants. 

Mr.  Subramanyam  and  Sundara  Ayyar,  for  respondents. 

[235]  The  Court  (MoTTUSAMi  AYYAR  and  WILKINSON,  JJ.)  deliver- 
ed the  following 

JUDGMENT. 

Two  questions  are  argued  in  this  appeal,  viz.,  that  the  suit  is  bad 
owing  to  multifariousness,  and  that  the  finding  of  the  Subordinate  Judge 
that  the  alienations  are  not  binding  on  the  tarwad  is  unwarranted  and 

»  Appeal  No.  98  of  1887. 
(1)  2  C.  399.  (2)  7  M.H.C.R.  290, 
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not  borne  out  by  the  evidence.  As  to  the  first  point,  the  plaintiffs,  who 
are  junior  members  of  the  tarwad,  sue  the  karnavan,  certain  members  of  the 
tarwad  who  side  with  him,  and  certain  alienees  for  a  declaration  that  certain 
documents  executed  by  the  karnavaa  are  not;  binding  on  the  tarwad  or  its 
property.  Id  is  not  denied  that  if  they  hai  prayed  for  the  removal  of  the 
karnavan,  the  alien  -es  would  be  necassary  parties.  Tne  same  view  was 
taken  in  the  decision  referred  to  by  the  Subordinate  Judge  (Vasudeva 
Shanbhaga  v.  Kuleadi  Narnapai  (l)  with  reference  to  a  Hindu  family,  and 
we  see  no  reason  why  a  declaratory  suit  should  ba  treated  differently  from 
a  suit  for  possession,  inasmuch  as  the  title  to  be  adjudicated  upon  is  the 
same  in  both. 

Their  Lordships  then  proceeded  to  consider  the  evidence  in  the  case, 
and  agreeing  with  th^  findings  of  the  Subordinate  Judge,  dismissed  the 
appeal  with  costs. 


12  H.  235. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar, 


VENKAYYA  (Plaintiff),  Appellant  v.  SORAMA  AND  OTHERS 
[(Defendants),  Respondents*      [7th  January  and  8oh  February,  1889.] 

Civil  procedure  Code,  Section  13  —  Res  judicata—  Decree  in  suit  by  a  karnam  as  such 
binds  his  successor. 

The  karnam  in  a  certain  mitta  sued  to  recover  cartain  land  as  part  of  the 
mirazi  property  attached  to  his  office.  It  appeared  that  the  plaintiff's  father 
and  predecessor  in  office  had  sue  1  to  recover  the  same  land  by  virtue  of  his  office 
and  that  his  suit  had  been  dismissed  : 

Held,  that  the  plaintiff's  claim  was  res  judicata. 
[R.,  9  C.L.J.  597  =  12  O.W.N.  739  =  4  Ind.  Gas.  81  (83).] 

[236]  SECOND  APPEAL  against  the  decree  of  V.  Strinivasacharlu, 
Subordinate  Judge  of  Cocanada,  in  Appeal  Suit  No.  22  of  1887,  affirming 
the  decree  of  T.  R.  Malhari  Rau,  District  Munsif  of  Peddapur,  in  Original 
Suit  No.  22  of  1886. 

Suit  by  a  karnam  to  recover  certain  land  on  the  ground  that  it  was 
part  of  the  mirasi  property  attached  to  his  office.  The  plaintiff's  father 
and  predecessor  in  office  had  brought  Suit  No.  312  of  1883  to  recover  the 
same  land  "  by  virtue  of  his  office  and  by  the  custom"  and  had  failed  : 
the  plaintiff  meb  the  plea  of  res  judicata  founded  on  the  decree  in  that  suit 
by  the  argument  that  he  did  not  claim  under  his  father's  title  but  suedjin 
his  own  right  as  holder  of  the  office. 

The  District  Munsif  dismissed  the  suit  and  his  decree  was  affirm- 
ed by  the  Subordinate  Judge  on  appeal. 

The  plaintiff  preferred  this  second  appeal. 

Subba  Rau,  for  appellant. 

Ramachandra  Rau  Saheb,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J. 
and  MUTTUSAMI,  AYYAR,  J.). 

•  Second  Appeal  No.  126  of  1888. 
(1)7  M.  H.  0.  R.  290. 
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The  appellant  is  a  karnam  in  the  mitta  of  Viravaram  in  the  Godavari 
District,  and  the  father  of  respondent  No.  1  belonged  to  a  collateral  branch 
of  the  karnam's  family.  The  land  in  dispute  originally  formed  part  of  the 
emolument  attaching  to  the  office  of  karnam.  According  to  the  judgment 
in  original  suit  No.  312  of  1883,  ib  had  been  severed  from  the  office  more 
than  40  years  ago,  and  passed  into  the  possession  of  the  respondent's  12  M.  235 
branch  of  the  family  in  the  life-time  of  her  paternal  great-grandfather. 
Her  father  died  in  1877,  and  during  his  life-time  neither  the  appellant's 
father  nor  his  grandfather  sought  to  re-attach  the  land  to  the  office. 
Prior  to  his  death,  the  father  of  respondent  No.  1  bequeathed  his  property 
to  her,  and  the  land  in  litigation  passed  into  her  possession.  Thereupon, 
the  appellant's  father  instituted  original  suit  No.  312  of  1883  for  its 
recovery,  but  that  suit  was  dismissed  on  the  ground  that  it  was 
barred  by  limitation.  Shortly  after,  he  resigned  his  office,  and 
appellant  was  appointed  in  his  stead.  The  resignation  and  the  appoint- 
ment are  found  by  the  Courts  below  to  have  been  contrived  for  the 
purpose  of  reviving  the  litigation  set  at  rest  by  the  final  decree  in 
original  suit  No.  312  of  1883.  The  appellant  was  aopointei  in  August 
[237]  1885,  and  he  brought  the  present  suit;  in  1886.  The  ground  of 
claim  was  that  the  land  was  attached  to  his  office,  that  respondent  No.  1 
somehow  or  other  got  into  possession  and  leased  it  out  to  respondents 
Nos.  2  and  3.  Respoadeat  No.  1  contended  that  the  appellant's  appointment 
was  illegal,  that  his  claim  was  res. judicata,  and  that  it  was  barred  by 
limitation.  Tne  Subordinate  Judge  hel  1  on  appeal  that  the  claim  was  res 
judicata,  and  that  it  was  barred  by  limitation,  and  dismissed  the  suit  on 
both  points.  His  decision  is  impugned  in  second  appeal. 

We  consider  the  decision  in  original  suit  No.  312  of  1883  is  binding 
on  the  appellant,  and  the  claim  was  properly  held  to  be  res  judicata.  It  is 
conceded  that  such  would  be  the  case  if  the  land  in  question  were  private 
property,  but  it  is  contended  that  the  emolument  attached  to  an  office  is 
in  the  nature  of  a  salary  assigned  to  that  office,  and  is  either  no  pro- 
perty at  all  or  at  least  public  property,  and  that  each  karnam  acquires 
a  fresh  right  to  enjoy  the  emolument  on  his  appointment,  and  is 
entitled  to  enforce  it  by  a  naw  suit,  though  his  predecessor  in  office 
might  have  suel  in  respect  of  the  siine  cause  of  action  and  failed.  We 
are  unable  to  accede  to  this  suggestion,  for,  when  land  is  held  on  a 
service  tenure  it  doas  not  cease  either  to  be  property  or  private  property. 
If  the  revenue  due  thereon  was  remitted  by  the  Crown  on  condition  that 
it  was  to  be  appropriated  to  a  specific  purpose,  the  Crown  might  assess 
the  land  when  the  revenue  ceased  to  be  so  appropriated.  According  to  the 
custom  of  the  country,  tha  land  in  dispute  is  the  hereditary  property  of 
the  karnam's  family,  held  subject  to  the  obligation  of  rendering  service  as 
karnam.  The  incident  peculiar  to  the  tenure  consists  in  each  office- 
bearer having  property  therein  while  lawfully  in  office  without  power  to 
sever  it  from  the  office  and  with  the  obligation  to  transmit  it  to  his  successor 
in  office.  If  in  breach  of  his  duty  an  office-bearer  alienates  the  land  and 
severs  it  from  the  office,  his  successor  has  a  right  to  avoid  the  alienation 
and  to  sue  to  re-attach  it  to  the  office  within  12  years  from  the  date  of  his 
appointment.  If  he  fails  to  do  so,  he  and  his  future  successors  are  barred 
alike,  the  suit  brought  by  him  being  regarded  not  as  one  brought  to  enforce 
his  individual  right  but  as  one  instituted  by  the  representative  for  the 
time  being  of  the  reversion.  The  view  suggested  for  the  appellant,  viz., 
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that  eaoh  successor  may  sue  again  on  bis  appointment  to  the  office, 
involves  in  it  the  anomaly  of  practically  abrogating  the  Limitation  Act. 
[238]  The  suit  brought  by  the  appellant's  father  was  brought  in  the 
interest  of  all  future  successors  consequent  on  the  jural  relation  between 
the  office  and  the  land,  and  the  decision  passed  therein  is,  therefore,  bind- 
ing on  the  appellant. 

As  to  the  cases  cited,  Papaya  v.  Bamana  (1)  is  only  an  autho- 
rity for  the  proposition  that  though  Regulation  XXIX  of  1802  does 
not  contain  a  prohibitory  provision,  similar  to  that  which  is  found 
in  Regulation  VI  of  1831,  yet  lands  attached  to  the  office  of  a  karnam 
in  permanently-settled  estates  cannot  be  alienated  by  the  holder  of  the 
office  for  the  time  being,  from  the  very  nature  of  the  tenure  on 
which  the  land  is  held.  In  that  case,  the  alienation  was  made  by 
the  father  of  the  then  second  and  third  appellants  and  the  suit  was 
brought  within  12  years  from  the  alienor's  death  and  the  date  when 
the  succession  to  the  office  devolved  on  them.  The  question  now 
before  us  did  not  arise  in  that  case.  Baboji  v.  Nana  (2)  is  a  clear  authority 
in  support  of  the  principle  on  which  we  think  this  case  should  be  decided. 
Nor  is  the  case  oiRadhabai  v.  Anantarav  BhagvantDeshpande  (3)  in  favour 
of  the  appellant.  That  was  a  case  in  which  the  service  vatanh&d  been 
enfranchised.  It  was  urged  that,  notwithstanding  the  enfranchisement, 
the  vatan  was  inalienable  by  family  custom.  It  was  held  that  in  the 
absence  of  fraud  and  collusion,  judgment  against  one  holder  of  such  ser- 
vice vatan  was  res  judicata  as  regards  a  succeeding  holder,  and  the  actual 
decision,  therefore,  is  against  the  appellant  before  us.  The  case  of  Seshziya, 
v.  Gauramma  (4)  decided,  no  doubt,  that  possession  of  a  lopaikari  holder 
or  a  member  of  the  karnam's  family  by  claim  of  coparcenary  right  was  not 
necessarily  adverse  and  might  be  taken  to  be  permissive.  But  this  is  a 
matter  which  must  have  been  urged  in  the  former  suit  in  which  it  was 
decided  that  the  land  vested  in  the  respondent's  branch  in  a  family  parti- 
tion which  took  place  more  than  40  years  previously.  We  are  not  now 
at  liberty  to  go  behind  the  decree  passed  in  it  and  consider  it  ou  the  merits. 
This  second  appeal  cannot  be  supported,  and  we  dismiss  it  with  costs. 


[239] 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


GOVINDASAMI  (Defendant,  No.  l),  Appellant  v.  KUPPUSAMI 
(Plaintiff),  Respondent*      [21st  and  29th  January,  1889.] 

Alteration  in  bond  sued  on— Materiality  of  alteration — Fraud — Evidence. 

Suit  OD  a  bond,  the  date  of  which  had  been  altered  from  llth  September  to 
25th  September,  while  it  was  in  the  possession  of  the  plaintiff.  Fraud  was  not 
proved,  and  the  period  of  limitation  reckoned  from  the  llth  September  had  not 
expired  : 

Held,  that  the  bond  was  void  as  suob,  and  was  not  receivable  in  evidence  to 
prove  the  debt.  Christacharlu  v.  Karibasayya  (I.L.R.  9  Madras  399)  followed^ 

[R.,  26  B.  616(620).] 


Second  Appeal  No.  1308  of  1888. 


(1)  7  M.  85. 
(3)  9  B.  198. 


(2)  1  B.  535. 

(4)  4.  M.H.C.B.  336, 
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SECOND  APPEAL  against  the  decree  of  E.  S.  Benson,  Acting  District        1889 
Judge  of  South  Arcofc,  in  appeal  suit  No.  253  of  1887,  reversing  the  decree     JAN.  29. 
of  V.  Narayana   Eau,    District  Munsif  of  Tirukovilur,    in   original    suit 
No.  60  of  1887.  APPEL- 

Suit  to  recover   principal  and   interest  due  on    a  bond,    dated  25th       LATE 
September  1882,  and  executed  by  defendant  No.  1  to  the  plaintiff .  Defend-      CIVIL. 

ant   No,  2    was  joined   as  being    an  undivided    member  of   the  family  of        

defendant  No.  1,  the  bond  having  been  executed  by  defendant    No.  1    for    12       239< 
family  purposes. 

The  District  Munsif  found  that  the  date  of  the  bond  had  been  altered 
from  llth  September  to  25th  September,  and,  holding  that  this  was  a 
material  alteration  which  vitiated  the  instrument  on  the  authority  of  Gogun 
Ghunder  Ghose  v.  Dhuronidhur  Mundul  (1),  Sitaram  Krishna  v.  Daji 
Devaji  (2).  Paramma  v.  Ramachandra  (3)  dismissed  the  suit. 

On  appeal  the  District  Judge  reversed  the  decree  of  the  District 
Munsif  observing  "  there  is  not  a  syllable  of  evidence  to  show  that  the 
alteration  was  fraudulent  either  in  effect  or  intention.  Nothing  turned  on 
the  date,  and  the  cases  quoted  are  therefore  clearly  irrelevant." 

Defendant  No.  1  preferred  this  second  appeal. 

[240]  Desikacharyar,  for  appellant. 

Eama  Rau,  for  respondent. 

The  Court  (COLLINS  G.J.,  and  WILKINSON  J.)  delivered  the  following 

JUDGMENT. 

This  was  a  suit  to  recover  the  principal  and  interest  due  on  a  simple 
bond  executed  by  the  defendant.  Both  the  lower  Courts  have  found 
that  the  bond  was  executed  on  the  llth  September  1882  and  that  the 
date  was  subsequently  altered,  while  the  document  was  in  the  custody  of 
the  plaintiff,  to  the  25th  September.  The  District  Munsif  held  that  the 
alteration  was  a  material  one  and  vitiated  the  instrument.  The  District 
Judge  on  apoeal  held  that  nothing  turned  on  the  date  and  that  there  was 
no  evidence  that  the  alteration  was  fraudulent.  He  decreed  for  plaintiff. 
The  defendant  appeals  on  the  ground  that  the  alteration  of  the  date  was 
an  alteration  of  the  document  in  a  material  part  and  that  the  document  is 
therefore  invalid.  He  relies  on  the  Full  Bench  decision  in  Christacharlu 
v.  Karisbasayya  (4).  The  respondent  argues  (1)  that  the  alteration  is  not  a 
material  alteration,  because  it  affects  no  one,  the  defendant  having  made  a 
part-payment  within  the  statutory  period,  and  (2)  that,  if  it  be  held  that  it 
is  a  material  alteration, the  document  is  receivable  as  evidence  of  the  debt  in 
accordance  with  the  decision  in  Ramasamy  Ron  v.  Chinna  Bhavani  Ayyar(5) 
affirmed  by  the  Full  Bench  decision  in  Christacharlu  v.  Karibasayya,(^]. 

In  order  to  decide  whether  the  alteration  was  material,  it  is  necessary 
to  consider  whether  the  alteration  affected  the  liability  of  either  party. 
There  can,  it  appears  to  us,  be  no  doubt  that  the  alteration  of  the  date  of 
the  document  from  the  llth  to  the  25th  September,  materially  affected  the 
liability  of  the  defendant,  for  it  extended  the  time  within  which  the 
plaintiff  was  entitled  to  sue. 

As  to  the  part-payment  on  the  llth  August  1885,  which  the  District 
Judge  has  found  to  be  genuine,  we  do  nob  think  that  this  part-payment 
is  sufficient  to  render  of  no  effect  the  alteration  of  the  date.  The  contract 

(1)  7  C.  616.  (2)  7  B.  418,  (3)  7  M.  302. 

(4)  9  M.  399.  (5)  3  M.H.C.R.  247. 
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1889       between  the  parties  having  been  reduced    to  writing  and  the  only  ground 

JAW.  29.     of  action  disclosed  by  the  plaint  being   that  which  is   founded  upon  the 

altered  instrument,  the  plaintiff  can  'only  recover   upon  the  writing.     But 

APPEL-     ft  jg  undoubted    [241]   law   that   the  plaintiff  cannot  recover  upon   the 

LATE       written  contract,  because  it  has  been  altered  in  a  material  part. 

ClVIL.  Nor   can    the   document  be  received  in   evidence  of  the  debt.     As 

remarked  by  Muttusami  Ayyar,  J.,  in  the  Full  Bench  case  "  In  all  the 

12  M.  239.   English  cases  in  which  there  was  judgment  for  the  plaintiff  upon  the 

instrument  in  its  original  condition  there  was  a  separate  count  which  did 

not  refer  to  the  instrument  in   its  altered  condition  as  the  cause  of  the 

obligation  which  it  was  desired  to  enforce." 

In  the  present  case  the  suit  is  not  based  on  any  antecedent  transac- 
tion for  which  the  instrument  was  given  as  security,  nor  did  the  execution 
of  the  instrument  vest  in  the  plaintiff  any  estate  or  right  of  the  existence 
of  which  the  deed  would  be  evidence. 

For  these  reasons  we  are  of  opinion  that  the  alteration  of  the  docu- 
ment sued  on,  while  it  was  in  the  custody  of  the  plaintiff,  vitiated  the 
instrument,  and  we  reverse  the  decree  of  the  Lower  Appellate  Court  and 
restore  that  of  the  District  Munsif. 

Eespondent  will  pay  appellant's  costs  in  this  and  the  Lower  Appellate 
Court. 


12  H.  241  (P.O.)  =  16  I.A.  48=5  Sar.  P.C.J.  331. 
PEIVY  COUNCIL. 

PRESENT: 

Lord  Hobhouse,  Sir  Richard  Couch,  and  Mr.  Stephen  Woulfe  Flanagan. 
[On  appeal  from  the  High  Court  at  Madras.] 


SIVARAMAN  CHETTI  AND  OTHERS  (Plaintiffs)  v.  MUTHAYA 

CHETTI  AND  OTHERS  (Defendants).      [24th  November  and 

12th  December,  1888.] 

Village  property — As  to  what  was  the  common  property  of  a  village,  viz.,  a  tank — 
Inability  of  a;:y  of  the  co-proprietors  to  exclude  the  rest  from  contributing  to  repair 
it. 

A  village  tank,  on  the  site  of  an  ancient  one,  was  the  common  property  of,  and 
used  by,  all  the  inhabitants,  of  whom  one  family  on  the  ground  of  improvements 
and  additions  made  by  tbeir  ancestor  with  the  general  acquiescence  of  the  village 
claimed  against  the  rest  the  exclusive  right  of  repairing  the  tank  at  their  own 
cost.  But  no  corresponding  obligation  on  the  plaintiffs  to  repair  was  shown  ;  and 
from  the  evidence,  including  that  afforded  by  a  compromise  made  in  1842,  it 
appeared  that  the  repairs  were  to  be  effected  by  a  common  collection  made 
through  the  person  in  management,  who  was  to  account  for  his  receipts  and 
expenses. 

Held,  that  it  was  equally  at  the  option  of  the  rest  of  the  villagers  either  to 
permit  the  repairs  to  be  done  by  the  plaintiffs,  or  to  insist  on  the  work  being  done, 
[24'2]  at  the  common  cost ;  the  tank  remaining  the  common  possession  of  the 
village,  and  no  class  of  the  villagers  having  any  right  to  exclude  the  rest  from 
contributing  to  the  repairs. 

[P.,  34  M.  323  (327)  =  8  M-L.T.  368;  R.,  28  B.  20  (50);  2  Ind.Cas.  427  =  20  M-L.J. 
699  =  8  M.L.T.  399  (401)  ;  D.,  13  M.L.T.  419  (420).] 

APPEAL  from  a  decree  (4th  December,  1882,  of  the   High  Court  (1), 
reversing  a  decree  (7th  April  1880),  of  the  Subordinate  Judge   of  Madura, 

East 

(1)    Muttaya  v.  Sivaraman  (6  M.  229). 

518 


IY.]  SIVAEAMAN   CHETTI   V.   MUTHAYA   CHETTI      12  Mad.  243 

The  parties,  both   described  in    the   record  as  traders,   Nattukottai        1888 
Chetfci    caste,  residing  in    the  village  of    Karakuddi    in    the  Shivaganga     DEC.  12. 
zemindari,  disputed  the  right  to  repair  a  village  tank,    constructed  on  the 
site  of  an  ancient  one.     The  plaintiffs,  four  in  number,  were  of  one  family.      PRIVY 
and  the  defendants,   originally  twenty-one  in  number,  were  of  different  COUNCIL, 
families,  all  inhabiting  the  village. 

In  their  plaint  the  plaintiffs  stated  :  — 

"That  their  common  ancestor,  one  Meyyappa  Chetti,  about  70  or  80      <p-c-'  = 
years  ago, with  the  consent  of  the  MirasAmbalagars  of  the  Karakuddi  village, 
dug  and  constructed,  at  his  own  expense,  the   tank  known  as   Kalkattu 
urani  in  the  village,  and  thereupon  he  and   his  descendants  became  here- 
ditary Hakdars  of  the  urani. 

"That  the  ancestors  of  the  plaintiffs,  and  after  them,  plaintiffs,  as 
hereditary  Hakdars,  had,  up  to  date,  been  in  possession  of  the  urani,  and 
and  at  their  own  exclusive  cost  maintained  the  urani  charity,  by  con- 
structing stone-works  round  the  urani,  by  digging  supply  and  surplus  chan- 
nels, building  flight  of  steps,  building  a  large  matam  on  the  western  bank 
of  the  urani,  and  by  laying  out  a  flower  garden  open  to  the  public. 

"That  in  the  year  1842,  on  a  complaint;  being  made  by  Chidambaram 
Chetti,  one  of  the  plaintiffs  '  ancestors  against  the  ancestors  of  the  defend- 
ants 1  to  7,  for  wrongful  interference  with  the  urani,  the  then  Collector 
of  Madura,  after  inquiry,  passed  an  order,  dated  9th  May  1842,  to  the 
effect  that  the  urani  was  constructed  at  the  exclusive  cost  of  the  ancestors 
of  these  plaintiffs,  that  they  should  therefore  be  allowed  to  make  the 
repairs  to  the  urani  at  their  own  cost  according  to  mamul,  and  that  the 
interference  with  the  urani  by  the  ancestors  of  the  defendants  Nos.  1  to 
7  was  wrongful. 

"  That  subsequently,  on  the  2nd  September  1842,  Chidambaram  Chetti 
and  certain  other  Chettis  of  Karakuddi,  executed  a  Kararnama  before  the 
Collector,  to  the  effect  that  all  the  tanks  and  [243]  uranis  of  the 
Karakuddi  Ilaka  Nagarattars  should  henceforward  be  common  to  the 
whole  community  of  the  Nagarattars, but  that  the  repairs,  even  though  they 
should  have  to  be  made  by  the  general  contributions  of  the  Nagarat- 
tars, should  be  made  by  the  Hakdars  who  have  right  to  the  urani 
respectively  by  virtue  of  their  ancestors  having  originally  constructed  the 
same. 

"That  the  terms  of  the  Kararnama  were,  however,  never  acted  upon, 
but  it  was  in  fact  virtually  abandoned  so  far  as  this  urani  was  concerned, 
and  that  since  its  date,  plaintiffs,  and  their  ancestors,  as  Hakdars, 
had  retained  exclusive  control  of  the  urani  and  carried  on  repairs  at  their 
own  cost." 

Then  followed  the  complaint  that,  in  the  year  1878,  when  they  were 
about  to  repair  the  tank,  they  were  stopped  by  the  defendants,  who  claimed 
to  take  part  in  the  work.  They  asked  for  a  declaration  of  their  sole  right 
to  repair,  at  their  own  cost,  and  for  an  injunction  on  the  defendants  ;  also 
claiming  Rs.  350  as  damages  for  previous  interference. 

The  defendants,  who  severed  in  their  defences  denied  that  the 
plaintiffs'  ancestors  had  excavated  the  tank,  which  they  alleged  to  have 
been  made  for  charitable  purposes  by  a  former  inhabitant,  on  whose  death, 
without  heirs,  it  had  become  the  common  property  of  the  "Nattars"  and 
Nagarattars"  of  the  village  ;  and  was  appurtenant  toa  temple  on  its  bank, 
in  which  temple  all  the  inhabitants  were  interested,  all  the  latter 
contributing  to  its  cleaning  and  repairs.  Some  of  the  defendants  also 
alleged  that  certain  flights  of  steps  had  been  built,  some  by  the  plaintiffs, 
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1888       but  others  by  the  defendants,  at  a  time  prior  to  the  disputes,  which  arose  in 
DEC.  12.     1842. 

The  following  issues  were  recorded  :  1st,  whether  the    plaintiffs  had 

PRIVY      the  exclusive  right  claimed  by  them,  or  the  urani  was  the  common  proper- 

COUNCIL.  ty  of  the  villagers  ;  2nd,  whether  the  flight  of  steps  which  defendants  Nos. 

~~~        Ito  4  and  6  and  7  alleged   to  have  been    constructed    by  their  ancestors, 

'          had  been  so  made,  or  by  the  plaintiffs'  ancestors  ;  3rd,  whether  the  flight  of 

Mffft  M      steps,  which  the  15th  defendant  claimed   as    having  been  constructed  by 

'   '      ™  his  ancestors,  had  been  made  by  the  latter,  or  by  the  plaintiff's  family  ;  4th, 

Bar.    .  ,J.  wnether  t,he  right    of  maintaining  and  repairing   the  steps   existed  in   the 

parties  constructing  them,  or  that  right  resided  in  the  village  community  ; 

5th,  whether  the  plaintiffs  were  entitled  to  any  relief,  and.    if  so,  to  what 

relief  ? 

£244]  The  Subordinate  Judge  held  that  the  tank  was  common  pro- 
perty in  the  sense  that  the  public  could  use  the  water;  but  that  the  right 
claimed  belonged  to  the  plaintiffs,  because  their  family,  though  not  the  ac- 
tual founders  of  it,  had  spent  upon  it  large  sums  of  money  and  improved 
it,  "with  the  sanction  of  a  few  and  the  sufferance  of  many  persons  who 
could  claim  an  interest  in  it."  The  Subordinate  Judge,  having  referred  to 
the  Kararnama  of  1842,  and  the  other  evidence,  found  that  the  plaintiffs 
for  more  than  30  years  before  disputes  arose  in  1878,  had  the  exclusive 
superintendence  of  the  tank,  and  cleaned  it  at  their  own  expense.  He  held 
that  thus  "an  easement"  bad  arisen,  and  that  the  plaintiffs  had  thereby 
"acquired  an  exclusive  right  to  conserve  and  improve  the  tank." 

On  issues  2  and  3  he  held  that  the  ancestors  of  defendants  Nos.  1,  2,  3 
4,  6,  7,  and  15  had  originally  constructed  the  steps,  as  alleged  by  these 
defendants. 

On  the  fourth  issue,  he  apparently  held  that  the  defendants  had  lost 
by  non-user  their  original  right  of  repairing  the  steps  constructed  by  their 
ancestors,  and  that  the  plaintiffs  had  acquired  that  right. 

He  refused  to  give  the  plaintiffs  the  damages  asked  for  by  them,  but 
declared  their  sole  right  to  repair  the  tank  at  their  own  cost,  and  enjoined 
the  defendants  from  entering  on  the  tank  for  the  purpose  of  repairing 
it. 

On  appeal,  the  Judges  of  the  High  Court  (INNES  AND  MUTTUSAMI 
AlYAR,  JJ.)  gave  the  judgment,  which  is  reported  at  length  in  Muttaya  v. 
Sivaraman  (1). 

They  considered  that  there  was  not  any  exclusive  right  of  property 
in  the  tank  itself,  even  alleged  by  either  party  ;  and  it  did  not  appear 
to  them  that  there  was  any  authority  for  saying  that  the  construction 
of  substantial  adjuncts  to  the  property  of  another  could  give  the  constructor 
a  right  of  property  therein.  They  held,  accordingly,  that  the  construction 
of  certain  masonry  works,  without  opposition,  did  not  give  the  plaintiffs 
any  right  to  exclude  others  from  interfering  with  the  conservancy  of 
the  tank  generally.  If  it  did  so,  then  some  of  the  defendants,  viz.,  Nos.  2 
to  4  and  7,  who  constructed  one  set  of  steps,  and  the  defendant  No.  15, 
who  constructed  another,  would  equally  have  a  right  to  exclude  the 
[245]  plaintiffs  from  taking  any  part  in  the  general  conservancy  of  the 
tank.  It  was  not  necessary  to  consider  whether  the  plaintiffs  who  had 
always  repaired  the  steps  built  at  their  exclusive  costs  might  not  have  had 
a  right  to  exclude  others  from  interfering  with  the  repairs  of  that  particular 
set  of  steps.  The  relief  now  sought  was  something  far  beyond  this,  and 

(1)  6  M.  229. 
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no  ground  for  it  bad  been  made  out.    Accordingly,  the  High  Court  dis-        1888 
missed  the  suit  with  costs.  DEC.  12. 

On  this  appeal, — 

Mr.  J.  Graham,  Q.  C.,and  Mr.  /.  D.  Mayne  appeared  for  the  appellant. 

Mr.  T.  H.  Coivie,  Q.  C.,  and  Mr.  R.  V.  Doyne,  for  the  respondent.  COUNCIL. 

For  the   appellant  it  was  argued  that   the   tank  was  use  1    for  the     42~iT~«4i 
benefit  of  the  village  community,  being,  when  the  improvements  had  been 
made,  a  charitable  institution,  and  therefore  subject  to  the  laws  regulating          '  '  JI 
such  establishments  as  temples,  dharmsalas,  and  other  things.     Prima  ~ 

facie,  the  management  and  supervision  of  such  an  institution  and  the 
exclusive  duty  of  providing  for,  and  of  executing,  all  necessary  repairs, 
would  devolve  upon  the  founder  and  his  heirs.  The  evidence  established 
that  here  such  was,  in  fact,  the  prevalent  usage. 

[Sir  Richard  Couch  inquired  if  there  was  shown  to  be  any  legal 
obligation  on  the  appellants  to  undertake  the  repairs  at  their  sole  expense.] 
So  far  only  as  tha'-.  the  apoellants'  family  were  hereditary  and  exclusive 
managers  of  the  tank,  as  representing  the  villagers,  that  family  were 
entitled  to  do  all  acts  in  the  management,  discharging  the  duties  of 
managers.  Thus  it  was  that  they  became  "  Hakdars  "  in  respect  of  the 
tank.  The  villagers  might  have  sued  the  family,  either  to  retire  from  the 
management,  or  maintain ;  and  thus  the  latter  had  a  right,  corresponding 
to  the  duty  to  maintain,  to  repair  exclusively.  The  succession  to  the 
management  of  a  temple  ordinarily  depended  on  similar  righcs — See  the 
judgment  in  the  Rajah  Muttulinga  Setupati  v.  Perianayagum  Pillai  (l). 

Moreover  the  plaintiffs  relied  on  a  uniform  usage  of  three-fourths 
of  a  century  that,  in  this  respect,  the  plaintiffs'  family  should  represent 
the  community.  The  permission  accorded  to  the  [246]  ancestors  of 
the  defendants  to  construct  two  flights  of  steps  into  the  tank  would 
not  give  them  a  general  right  of  interference  in  its  management,  nor 
any  right,  except,  perhaps,  that  of  keeping  those  particular  steps 
in  repair.  Reference  was  made  to  Churton  v.  Frewen  (2),  acd  the  Duke 
of  Norfolk  v.  Arbuthnot  (3)  cited  in  the  argument,  and  in  the  judgment,  on 
the  appeal  to  the  High  Court. 

Council  for  the  respondents  were  not  called  upon. 

JUDGMENT. 

Their  Lordships'  judgment  afterwards,  on  12th  December,  was 
delivered  by 

LORD  HOBHOUSR. — The  plaintiffs  and  defendants  are  all  inhabitants 
of  the  village  of  Karakuddi,  and  the  subject  of  dispute  is  a  tank  belonging 
to  that  village.  The  nlaintiffs  claimed  in  their  plaint  to  be  hereditary 
Hakdars,  which  the  High  Court  interpret  to  mean  rightful  owners  of  the 
tank,  and  they  prayed  for  a  declaration  that  they  have  the  sole  right  to 
repair  it  at  their  own  exclusive  cost,  and  for  other  relief  flowing  from  that 
right  and  from  the  defendants'  interference  with  it.  The  Subordinate 
Judge  gave  the  plaintiffs  a  decree  establishing  their  sole  right  to  repair 
the  tank  at  their  own  exclusive  cost.  Upon  apoeal  the  High  Court 
dismissed  the  suit.  Their  Lordships  are  now  asked  to  say  the  High  Court 
was  wrong. 

The  plaintiffs  do  not  now  assert  that  they  are  owners  of  the  tank 
in  any  full  or  proper  sense  of  tje  word  ;  they  admit  that  the  villagers  at 

(1)  1 1.  A.  209  (228).  (2)  L.R.  2  Eq.  634. 

(3)  L.E.  4  C.P.D.  290  =  L.R.  5  C.P.D.  390. 
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1888  large  have  full  right  to  the  enjoyment  of  it ;  but  they  contend  that  the 

DEC.  12.  function  of  cleaning,    repairing,   and  generally  managing  and  protecting 

the  tank  is  an  hereditary  possf  ssion  of  their  family,   which  they  have  a 

iIVY  right  to  retain  so  long  as  they  bear  the  cost  of  it.     It  may   be  that   for 

COUNCIL,  generosity  and  public  spirit  their  attitude  deserves  all  that^bas  been  said 

12  M~241  °^  ^  kv  their  counsel.     But   the  defendants  object   to  it ;    and  the   only 

(PC  )=  Que8kion  for  a  Court  of  Justice  is  on  which  side  the  lawful  right  is  to  be 

16  LA  48=   found- 

5  Bar  P  C  J  Though  the  various  classes  and  divisions  of  villagers  are   called  by 

331 '  '  ^ocal  an^  unexplained  names,  this  much  is  clear,  that  the  tank  in  dispute  is 
on  the  site  of  an  old  village  tank ;  that  about  the  beginning  of  the 
century  it  was  improved  at  the  cost  of  the  plaintiffs'  family  upon  the 
request  of  at  least  some  leading  villagers,  [247]  and  with  the  general  acquies- 
cence of  the  village  ;  that  since  the  year  1842,  when  there  was  a  quarrel 
and  a  settlement,  the  plaintiffs'  family  have  executed  the  general  repairs  and 
cleansing,  and  have  on  one  occasion  interfered  to  protect  the  tank  from 
encroachment;  and  that  some  of  the  defendants  have  constructed  and  kept 
in  repair  flights  of  steps  leading  down  into  it.  These  matters,  to  which 
the  greater  part  of  the  oral  evidence  relates,  are  not  conclusive  either  way. 
But  the  proceedings  of  1842  are  of  great  importance  and  require  to  be 
carefully  looked  at,  not  because  they  resulted  in  any  decree  or  contract 
binding  the  present  parties,  but  because  they  furnish  the  best  evidence  of 
the  true  relations  and  legal  position  of  the  disputants. 

On  the  1st  of  April  1842,  Chidambaram,  who  was  the  head  of,  or  in 
some  way  represented,  the  plaintiffs'  family,  presented  a  petition  to  the 
Collector  of  Madura,  in  which  he  alleged  that  when  his  predecessor  im- 
proved the  tank,  it  was  agreed  that  his  family  should  have  charge  of  all 
the  affairs  appertaining  thereto,  and  maintain  it  for  ever.  Then,  after  stat- 
ing that  their  opponents  in  the  village  bad  prevented  them  from  cleansing 
the  tank,  he  prayed,  "  that  an  order  may  be  passed  allowing  us  to  remove 
the  mire  and  maintain  the  said  urani  charity  for  ever  as  we  have  been 
usually  doing,  prohibiting  interference  on  the  part  of  the  persons  who  are 
endeavouring  wrongfully  to  trouble  us,  and  enabling  the  continuance  of  the 
charity  in  perpetuity." 

The  Collector  referred  the  matter  to  the  local  Ameen,  who  took 
evidence  and  made  a  report ;  and  on  the  9th  May  1842,  the  Collector 
declared  that  the  opponents  wera  not  justified  in  interfering,  and  gave 
directions  to  the  Ameen  to  issue  orders  for  the  complainants  to  carry  on 
the  work  according  to  custom.  It  is  noticeable  that  neither  in  the  evi- 
dence adduced  to  the  Ameen,  nor  in  his  report,  nor  in  the  judgment  of  the 
Collector,  does  there  appear  anything  to  support  Chidambaram's  allegation 
of  an  agreement  that  his  family  should  have  charge  of  all  the  affairs  of  the 
tank  and  maintain  it  for  ever. 

The  order  of  May  1842  was  no  sooner  issued  than  the  opposite  party, 
represented  by  one  Lakshmanan  Chetti,  began  to  petition  against  it. 
They  insisted  that  the  tank  was  a  common  charity,  and  denied  both  the 
right  of  the  plaintiffs'  family  to  maintain  it  solely  and  the  fact  that  they 
had  done  so.  And  they  prayed  a  direction  "  that  the  charity  which  has, 
according  to  custom,  been  [248]  maintained  by  our  Nagarattar  community 
in  common  shall  continue  to  be  maintained  in  common  henceforth."  The 
immediate  result  of  this  petition  was  that  the  Collector  directed  that 
action  on  his  previous  order  should  be  suspended  till  he  himself  came  to 
the  spot.  The  ulterior  result  was  a  compromise  of  the  dispute,  which  for 
the  time  put  an  end  to  it. 
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The  Kararnama  which  embodies  the  compromise  is  the  most  import-        1888 
ant  document  in  the  case.   It  was  entered  into  before  the  Collector  himself     DEC.  12. 
very  formally.     It  was  prepared  by  the  Head  Sheristadar  of  the  district. 
It  was  signed  by  Chidambaram  and  Lakshmanan,  the  principal  disputants, 
and  by  two  others,  apparently  a  partisan  of  each  side ;  and  it  was  attested  COUNCIL, 
by  the  signatures  of  the  Collector  and  the  Assistant  Collector.     It  runs  as 
follows  :-  "  Mc  j8*1 

"On  Chidambaram  Chettiar  commencing  repairs  to  the  Kalkattu  ' _  *' 
Amman  urani,  Lakshmanan  Chettiar  and  others  said  that  they  also  would  '  '  ~~ 
give  money  for  digging  that  urani.  Chidambaram  Chelti  objected  that  a*'  '  '  ' 
it  ought  not  to  be  so  received,  and  both  parties  resorted  to  the  author- 
ities. Chidambaram  Chettiar  contended  that,  as  (his)  father  originally 
built  the  Kalkafctu  urani,  he  was  the  owner.  The  authorities  (said)  that 
uranis  dug  for  charitable  purposes  are  common  property,  and  Chidam- 
baram Cbettiar  urged  that  other  uranis  in  the  village  should  be  likewise 
common,  which  statement  the  authorities  accepted  as  just,  and  Laksh- 
manan Chettiar  and  others  also  admitted  it  as  right.  Therefore, 
both  the  parties  having  agreed  that  all  the  tanks  and  uranis  of  the 
Nagarattars  of  Karakuddi  are  common  property,  we  have,  with  our  mutual 
consent,  agreed  in  the  presence  of  the  authorities,  that  in  future,  on  occa- 
sions of  removing  mud  from  the  urani  and  doing  other  repairs,  all  the 
Nagarattars  should  collect  the  money  in  common,  hand  over  the  said 
money  to  the  person  who  may  be  in  management  as  the  original  proprie- 
tor of  the  urani,  have  the  work  done,  and  adjust  the  accounts  in  common, 
and  that  there  shall  be  no  dispute  whatever  about  this  in  future.  There- 
fore we  have  executed  this  to  be  held  as  a  deed  of  Kararnama  for  the 
same.  We  will  henceforward  abide  by  this  alone." 

The  inferences  to  be  drawn  from  this  document  are  clear  enough. 
The  tank  is  the  property,  not  of  Chidambaram,  but  of  the  villagers,  and 
the  repairs  are  to  be  effected  by  common  collections  through  the  person  in 
management,  who  is  to  account  for  his  receipts  and  expenses.  The  only 
obscurity  is  in  speaking  of  the  person  in  [249]  management  as  the 
original  proprietor  of  "  the  urani."  Whatever  may  be  the  meaning  of 
that  expression,  it  cannot  detract  from  the  clear  statement  that  all 
the  tanks  and  uranis  are  common  property.  The  terms  of  the  Kararnama 
are  fatal  to  the  claim  of  the  plaintiffs,  that  they  are  entitled  to  repair  at 
their  sole  expense.  Their  Lordships  do  not  find  anything  in  the  pre- 
vious evidence  to  show  that  these  terms  are  erroneous  ;  nor  anything  in  the 
subsequent  evidence  to  show  that  the  position  of  the  parties  has  been 
altered.  The  circumstances  that  the  plaintiffs'  family  have  in  fact 
executed  subsequent  repairs  without  dispute,  and  that  they  have  stood 
forward  to  protect  the  tank  when  threatened  with  injury,  are  quite  in- 
sufficient for  that  purpose. 

Moreover,  it  is  very  difficult  to  understand  how  such  a  right  as  this 
can  be  claimed  without  a  corresponding  obligation,  and  the  plaintiff's 
counsel  are  unable  to  show  in  what  way  any  obligation  is  imposed  on  their 
family.  There  is  no  endowment  to  support  the  tank  and  no  right  of 
taking  tolls  or  fees.  Ib  is  confessedly  at  the  option  of  the  plaintiff's  family 
whether  they  will  execute  the  repairs  or  not.  In  their  Lordship's  opinion, 
it  is  equally  at  the  option  of  the  other  villagers  to  permit  the  repair  to  be 
executed  by  the  plaintiffs,  or  to  insist  on  the  work  being  done  at  the 
common  cost. 

It  seems  a  great  pity  that  there  should  be  litigation  on  such  a  ground. 
Disputes  for  the  purpose  of  avoiding  a  charge  are  much  more  common 
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1888       than  disputes  for  the  purpose  of  bearing  one.     But  as    we  have  a  dispute 

DEO.  12.     of  the  latter  kind,  it  must  be  settled,   like  any  other,   by  law.     And  that 

compels  their  Lordships  to  hold  that  the  tank  remains  the  common  posses- 

PBIVY      8jon  Of  the  Vjiiag6)  an(i  fchat  no    class  of  the  villagers  has  any  right    to 

COUNCIL,   exclude  the  rest  from  contributing  to  the  repair.     The  appeal    fails  and 

M~Mf     must  be  dismissed  with  costs.     Their  Lordships  will  humbly  advise  Her 

p  _  Majesty  to  this  effect. 

Appeal  dismissed. 

ID  l.A.   lo  — 

8  Bar.  P.C.J.          Solicitors   for    the    appellants  :  Messrs.    Laivford,    Waterhouse  and 
331.        Law  ford. 

Solicitors    for     the    respondents :  Messrs.    Frank    Richardson  and 
Sadler. 


12  M.  250. 

[250]  ORIGINAL  CIVIL. 
Before  Mr.  Justice  Shephard. 


ABDUL  LATEEF  v.  DOUTRE.*     [13th  March,  1889.] 

Civil  Procedure  Code,  Sections  2,  268,  272 — (Official  Trustees' Act  XVII  of  1864)— Public 
officer — Attachment  by  notice. 

A  decree  against  a  married  woman  provided  that  the  amount  due  under  it 
should  be  payable  out  of  the  separate  estate  of  the  judgment-debtor.  The 
judgment-debtor  was  entitled  to  a  life  interest  in  certain  trust  funds  under  a  set- 
tlement of  which  the  Official  Trustee  was  the  trustee.  The  decree-holder  pro- 
ceeded to  execute  his  decree  against  this  life-interest  by  notice  to  the  Official 
Trustee  under  Section  272  of  the  Code  of  Civil  Procedure,  but  there  were  no  funds 
in  the  hands  of  the  Official  Trustee  which  would  have  been  attachable  under 
Section  268.  The  decree-holder  now  applied  that  the  life-interest  might  be 
sold  : 

Held,  that  the  interest  of  the  judgment-debtor  was  not  validly  attached. 

Semble :  The  Official  Trustee  is  a  public  officer  within  the  meaning  of 
Section  2  of  the  Civil  Procedure  Code. 

[R.,  38  C.  13(18)  =  12C.L.J.  130  =  14  C.W.N.  918  =  6  Ind.  Gas.  826(827).] 

APPLICATION  for  the  sale,  in-execution  of  a  decree  for  Es.  1,170,  of 
the  life-interest  of  a  judgment  debtor  under  a  post-nuptial  settlement, 
dated  19th  September  1873,  of  which  the  Official  Trustee  of  Madras  was 
the  trustee. 

The  decree  sought  to  be  executed  as  above  was  passed  in  a  suit 
brought  by  Abdul  Lateefupon  a  promissory  note,  dated  27th  January  1879, 
against  Mrs.  Doutre,  the  defendant,  and  the  decree  provided  that  the 
said  amount  should  be  payable  from  and  out  of  the  separate  estate  of  the 
judgment-debtor. 

By  the  post-nuptial  settlement,  referred  to  above,  it  was  provided, 
inter  alia,  that  the  income  of  certain  trust  funds  should  be  paid  to  Mrs. 
Doutre  for  her  sole  and  separate  use  without  power  of  anticipation  by  her, 
and  the  Official  Trustee  of  Madras  was  appointed  trustee  of  the  settle- 
ment. The  husband  died  on  30th  July  1886.  On  26th  November  1886  Mrs. 
Doutre  borrowed  from  Venkatesa  Chetti  the  sum  of  Bs.  3,000  and  as 
security  for  the  loan  executed  to  him  an  instrument  charging  her  life-inter- 
est [251]  under  the  above  settlement,  and  gave  him  a  power-of-attorney  to 
receive  the  income  of  the  trust  funds  from  the  Official  Trustee.  The 

•  Civil  Suit  No.  55  of  1882, 
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instrument  of  charge  and  the  power-of-attorney  were  duly  presented  to        1889 
and  registered  by  the  Official  Trustee.    On  15th  January  1889  the  decree-    MARCH  13. 
holder  proceeded  to  execute  his  decree  under  Section  272  of  the    Civil 
Procedure  Code  by  attachment  of  the  judgment-debtor's   interest  in  the  ORIGINAL 
trust  funds  above  referred  to,  and  served  notice  as  provided  in  that  section      ClVIL. 
on  the  Official  Trustee.     There  were  no  funds  in  the  hands  of  the  Official        ~T~ 
Trustee  which  would  have  been  available  for  attachment  under  Section  268. 

Mr.  W.  Grant  now  moved  for  an  order  to  sell  the  interest  of  the 
judgment-debtor  as  above. 

The  Official  Trustee  (Mr.   Wedderburn)  contra. 

The  attachment  by  notice  is  bad,  for  the  Official  Trustee  is  nob  a 
public  officer.  He  can  only  be  appointed  trustee  with  his  consent  (Act 
XVII  of  1864,  Sections  8,  10),  and  his  duties  are  not  public,  but  private; 
and  he  is  governed  by  the  terms  of  The  Married  Woman's  Property  Act — 
Act  III  of  1874— of  which  Section  6  only  creates  an  exception.  In  the 
present  case  the  Official  Trustee  was  appointed  trustee  of  the  defendant's 
marriage  settlement  by  deed.  In  Shahebzadee  Shahunshah  Begum  v. 
Fergusson  (1)  the  question  was  merely  whether  the  Official  Trustee  was 
entitled  to  notice  of  suit,  and  it  was  not  necessary  to  decide  the  present 
question,  for  whether  he  was  a  public  officer  are  nob,  he  was  not  entitled 
to  notice  in  that  case.  If  the  order  sought  is  granted  it  must  be  made, 
subject  to  the  powers  of  advancement  for  children,  etc.,  contained  in  the 
deed. 

The  further  arguments  adduced  in  this  case  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  Mr.  Justice  Shephard. 

JUDGMENT. 

The  decree-holder  having  obtained  an  order  which  purports  to  be 
made  under  Section  272  of  the  Civil  Procedure  Code,  applies  to  have  the 
defendant's  interest  in  property  in  the  handa  of  the  Official  Trustee  sold 
in  satisfaction  of  his  decree.  I  understand  that  the  defendant,  who  is  a 
widow,  is  entitled  under  a  post-nuptial  settlement  to  which  she,  her  late 
husband,  and  the  Official  Trustee  were  parties,  to  a  life-interest  in  property 
consisting  of  immoveable  property  and  Government  paper  held  by  the 
Official  [252]  Trustee ;  and  I  am  also  informed  that  on  the  date  of  the  above 
mentioned  order  there  were  no  funds  in  the  hands  of  the  Official  Trustee 
available  for  attachment  under  Section  268.  The  decree-bolder  is  there- 
fore desirous  of  selling  the  life-interest  of  the  defendant,  subject,  however, 
to  a  mortgage  upon  it  effected  by  her,  and  with  that  view  he  has  obtained 
an  order  under  Section  272. 

The  Official  Trustee,  who  appeared  in  person,  took  exception  to  this 
proceeding,  submitting  in  the  first  instance  tbat  he  was  not  a  public  officer 
within  the  meaning  of  Section  272,  or  rather  within  the  meaning  of  that 
term  as  defined  in  Section  2.  The  question  is  whether  he  is  an  officer 
remunerated  by  fees,  or  commission  for  the  performance  of  a  public  duty. 
Having  regard  to  the  considerations  mentioned  by  Cunningham,  J.,  in 
a  case  where  the  right  to  notice  of  suit  under  Section  424  of  the  Code 
was  under  discussion,  I  am  of  opinion  that  the  Official  Trustee  is  a 
public  officer.  Shahebzadee  Shahunshah  Begum  v.  Fergusson(l),  Anantha- 
ramm  v.  Ramasami  (2).  The  mere  fact  tbat  he  is  not  generally  bound  to 
undertake  trusts  cannot  in  my  opinion  affect  the  nature  of  the  duties 
in  respect  of  a  trust  that  he  does  undertake.  The  next  question  is 

(1)  7  C.  499  (502).  (2)  11  M.  317. 
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1889  whether  the  mode  of  attachment  adopter!  by  the  decree-holder  is  applic- 
MABCH  18.  able  to  a  case  where  the  whole  interest  of  the  beneficiary,  and  not 
_.  money  actually  payable  or  likely  to  become  payable  to  him,  is  sought  to  be 

affected.  There  is  distinct  authority  on  this  point  which  I  think  I  ought 
CIVIL,  to  follow.  The  case  to  which  T  refer  arose  under  the  provision  of  the 
12  M  230.  Gode  of  1859,  Section  237  of  which  is  similar  to  Section  272  of  the  present 
Code.  By  means  of  a  notice  given  under  Section  237  to  the  Collector,  a 
decree-holder  attached  the  debtor's  share  in  a  sum  which  he  and  another 
were  entitled  to  receive  by  way  of  malikana  rights,  annually  as  compen- 
sation for  certain  rights  in  lakhiraj  lands  which  had  been  extinguished;  as 
against  a  subsequent  mortgagee  of  the  debtor's  rights  it  held  that  the 
attachment  could  not  prevail,  and  the  reason  of  the  decision  was  that  an 
attachment  under  Section  237  was  only  good  so  far  as  it  related  to  any 
specific  amount  which  might  ba  set  forth  in  the  request  as  being  then 
payable  or  likely  to  become  payable  to  the  defendant,  and  that  it  was  not 
applicable  to  a  right  to  receive  money  for  ever  as  in  tha  case  before  the 
Court — Nilkunto  Dey  v.  Hurro  Soonderee  Dossee  (l)  as  to  which  see  also 
Salamat  [253]  Hossein  v.  Luchhi  Ram  (2).  It  was  further  observed  in  the 
former  of  these  cases  that,  though  it  might  be  doubtful  whether  the  attach- 
ment should  proceed  under  Section  235  or  236,  in  either  casa  the  defendant 
himself,  to  whom  the  money  was  payable,  would  be  entitled  to  notice.  I 
think  that  this  construction  of  the  section  is  the  right  one.  In  the  present 
case  there  is  no  reason  to  doub1;  that  tha  judgment-debtor  has  an  interest 
in  the  property  hell  by  tha  Offiaial  Trustee,  which  may  be  attached  and 
sold  ;  but  I  must  hold  that  her  interest  was  nob  validly  attached  by  the 
notice  given  to  the  Official  Trustee  under  Section  272,  and  that,  therefore, 
there  can  at  present  be  no  order  for  sale. 


12  M.  253  =  13  Ind.  Jar.  216. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


MAEUTHAPPA    (Plaintiff],  Appellant  v.  KRISHNA  (Defendant), 
Respondent.*      [7th  and  15th  February,  1889.] 

Rent  Recovery  Act  (Madras)— Act   VIII  of  1865,    Sections  7,  9,  39— Copy  of  patta— 
Tender. 

A  landholder  tendered  to  his  tenant  a  notice  stating  that  his  patta.  of  which 
the  particulars  were  given,  had  been  prepared  and  calling  on  him  to  come  within 
a  month  to  the  zamin  cutcherry  to  fetch  the  patta  and  execute  the  much-ilka  : 

Held,  that  there  was  sufficient  tender  of  a  patta  to  support  a  suit  under  Section 
9  of  the  Madras  Rent  Recovery  Act. 

APPEAL  against  the  decree  of  W.  F.  Grahame,  Acting  District  Judge 
of  Tinnevelly,  in  appeal  suit  No.  174  of  1888,  affirming  the  decree  of 
E.  C.  Ransom,  Acting  Head  Assistant  Collector  of  Tinnevelly,  in  summary 
suit  No.  13  of  1887. 

Summary  suit  by  the  Zamiodar  of  Uttumalai  under  Madras  Rent 
Recovery  Act,  Section  9,  to  enforce  acceptance  by  his  tenant  of  a  patta. 

The  only  issue  in  this  case  was  "  whether  the  patta  on  which  the 
suit  is  based,  or  a  copy  of  it,  was  tendered  to  the  defendant  in  accordance 

*  Second  Appeal  No.  1152  of  1888. 
(1)  3  C.  414.  (2)  10  C.  521. 
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with    the  requirements   to    the    Kent  Recovery   Act."    [284]     It    was        1889 
admitted  that  the  following  document  bad  been  tendered  by  the  plaintiff     FEB.  15. 
to  the  defendant  : — 

"  Notice  given  by  Maruthapoa  Thevar,   Zemindar  of  Uttumalai,  to     APPEL- 
Krishna  Nadan  residing  in  the  village  of  your  patta  for  Fasli  1296  as  de-       LATE 
tailed  hereunder  has  beea  prepared  and  is  ready  for  distribution.     You      ClVIL. 
are  to  appear  before  me   at  the  zemin  cutcherry  at   Veerakeralampudur 
within  one  month,  and  receive  the  pattas  and   execute  the  muchalka.     If  12  M  253 
you  fail  in  so  doing,  steps  will  be  taken  under  the  Act."     Then  follow  the  *3  I0<*-  'ur 
particulars  of  the  pitta.  216- 

The  Head  Assistant  Collector  decided  the  above  issue  in  the  negative 
and  dismissed  the  suit.  The  plaintiff  appealed  and  the  District  Judge 
dismissed  his  appeal  observing  :  "  It  is  cleir  that  the  zemindar  is  of  opi- 
"  nion  that  it  is  sufficient  for  him  to  inform  his  tenants  that  their  pattas 
"  are  ready  for  distribution  ;  and  that  if  he  does  so  inform  them  he  has 
"  fully  complied  with  all  the  requirements  of  the  Act  so  as  to  enable  him 
"  to  sustain  a  suit  to  enforce  tha  acceptance  of  a  patta.  But  I  am  of 
"  opinion  that  both  tha  language  of  Section  7  of  the  Act  and  that  of  the 
"  judgment  of  the  High  Court  (Morgan,  C.J.,  and  Innes,  J.)  in  Sayud 
"  Chanda  Miah  Sahib  v.  Lakskmana  Ayyangar  (1)  show  that  it  is  the  very 
"patta  to  be  given  to  the  tenant  in  exchange  for  his  muchalka  which 
the  Act  requires  to  ba  tendered,  and  that  the  tender  of  nothing 
"  else  will  enable  a  landholder  to  sustain  a  suit  to  enforce  ttie  acceptance 
"  of  a  patta.  For  this  reason  I  am  of  opinion  that  the  Head  Assistant 
"  Collector  rightly  dismissed  the  suit." 

The  plaintiff  preferred  this  second  appeal. 

Rama  Ban  and  Bhashyam  Ayyangar,  for  appellant. 

Subba  Bau,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  PARKER,  J.). 

JUDGMENT. 

We  are  unable  to  concur  in  the  view  taken  by  the  District  Judge. 
What  was  really  decided  in  Sayud  Chanda  Miah  Sahib  v.  Lakshmana 
Ayyangar  (1)  was  that  a  landholder  must  show  that  he  had  made  a  written 
demand  upon  the  tenant  showing  definitely  all  the  terms  offered  or  requir- 
ed, and  that  a  mere  indefinite  demand  or  notice  would  not  suffice.  In 
Srinivasa  [255]  v.  Narayanasami  (2)  it  was  held  that  a  tenant  demanding 
a  patta  from  a  landlord  was  not  under  a  corresponding  obligation  to  make 
his  demand  in  writing.  In  Narayana  v.  Muni  (3)  it  was  held  that  the 
tender  of  a  document  containing  an  account  of  rent  payable  in  the  current 
fasli  was  good  as  a  tender. 

In  the  case  before  us  the  document  tendered  contained  all  the  details 
required  by  Act  VIII  of  1865,  Section  4,  and  was  in  fact  a  duplicate  of 
the  patta  with  a  no&ice  prefixed.  Had  the  tenant  executed  a  muchalka 
engaging  to  hold  in  the  terms  thereof,  tha  contract  would  have  been  com- 
plete. The  Judge  seems  to  have  been  misled  by  the  term  "  copy  "  in 
Section  39,  for  a  copy  of  a  patta  sarved  upon  a  tenant  under  the  provi- 
sions of  Section  39  is  in  reility  a  duplicate.  The  question  whether  the 
tenant  was  bound  to  go  to  the  zamin  cutcherry  to  take  some  other  docu- 
ment does  not  really  arise.  Tue  written  document  tendered  him  fulfilled 

(1)  1  M.  45.  (2)  8  M.  1.  (3)  10  M.  363. 
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1889        the  conditions  required  by    law  and  contained   sufficient  information  for 

FEB.  15.     him  to  decide  whether  he  would    accept  it  or  nob.     It   is    not    pretended 

that  he  did  accept;  it  or  that  he  executed  a   muchalka.     The  landlord  has 

APPEL-     therefore  a  right  of  suit  under  Section  9.     The  decree  of  the  Courts  below 

LATE       must  be  reversed  and  the  suit  remanded  to    the  Courts  of    first  instance. 

CIVIL       The  respondent    must   pay   appellant's   costs  in    this  and  in  the    Lower 

Appellate  Court,  and  the  costs  in  the  Court  of  first  instance  will  abide  and 

12  M.  253=   follow  the  result. 
12  Ind.  Jar. 

12  M.  235. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


GOP  ALA  (Defendant  No.  2),  Appellant  v.  SAMINATHAYYAN  AND 
OTHERS  (Plaintiff  and  Defendants),  Nos.  1  and  3),  Respondents.* 
[28th  November,  1888,  and  8th  January,  1889.] 

Transfer  of  Property  Act,  Section  81 — Marshalling  —  Creditors  of  Coparcenery  and  sepa- 
rate  creditors — Act  XXVII  of  I860— Adoptive  son  of  deceased  creditor— practice- 
Parties  to  cross  appeals. 

Suit  by  the  adopted  son  of  the  obligee  (deceased)  of  a  hypothecation  bond 
to  recover  principal  and  interest  due  on  the  bond  against  the  land  comprised 
in  the  hypothecation.  Defendant  No.  1,  the  obliger  of  the  bond,  had  executed  it  as 
[256]  manager  of  a  joint  Hindu  family,  of  which  defendant  No.  2  was  a  mem- 
ber, and  for  the  rightful  purposes  of  the  family.  The  family  subsequently  be- 
came divided,  and  the  hypothecated  property  was  divided  between  defendants 
Nos.  1  and  2.  Defendant  No.  1  afterwards  hypothecated  part  of  his  share  for  a 
private  debt  to  defendant  No.  3,  who  having  sued  on  his  hypothecation  and 
brought  the  land  to  sale  in  execution  became  the  purchaser. 

Tbe  District  Munsif  passed  a  decree  for  the  plaintiff,  against  which  defendants 
Nos.  2  and  3  perferred  separate  appeals,  the  plaintiff  being  the  sole  respondent 
to  each  appeal.  The  District  Judge  on  appeal  passed  a  decree  directing  that  the 
plaintiff  should  first  proceed  against  all  the  property  which  was  not  subject  to 
the  hypothecation  to  defendant  No.  3,  including  the  share  of  defendant  No.  2. 

Defendant  No.  2  preferred  a  second  appeal  joining  all  the  other  parties  : 

Held,  (1)  that  the  plaintiff  was  under  no  obligation  to  obtain  a  certificate 
under  Act  XXVII  of  1860  for  the  purpose  of  maintaining  the  suit ; 

(2)  that  as  the  plaintiff  and  defendant  No.  3  were  not  creditors  of  the 
same  person  having  demands  against  the  proparty  of  that  person,  no  case  for 
marshalling  arose  ;  and  consequently  that  the  direction  of  the  District  Judge 
was  wrong. 

Per  cur. — Though  both  defendants  Nos.  2  and  3  preferred  separate  appeals 
from  the  original  decree,  they  only  made  the  plaintiff  respondent  and  defendant 
No.  3  omitted  to  make  the  appellant  before  us  (defendant  No.  2)  a  party  to  his 
appeal,  but  the  relief  prayed  for  in  each  appeal  was  that  the  original  decree 
might  be  set  aside  so  far  as  it  was  in  plaintiff's  favour  and  against  each  appellant 

Having  regard  to  the    relief  claimed we  see  no  reason  to  hold  that  the 

appellant  before  us  was  a  necessary  party  to  the  appeal  preferred    by  defendant 
No.  3. 

SECOND  appeal  against  the  decree  of  J.  A.  Davis,  Acting  District 
Judge  of  Tanjore,  in  appeal  suits  Nos.  117  and  140  of  1887,  modifying 
the  decree  of  C.  G.  Kuppusami  Ayyar,  District  Munsif  of  Tanjoro,  in 
original  suit  No.  561  of  1885. 

Suit  to  recover  principal  and  interest  due  on  a  hypothecation  bond, 
dated  25th  May  1880,  and  executed  by  defendant  No.  1  to  the  adoptive 
father  (since  deceased)  of  the  plaintiff.  Defendants  Nos.  1  and  2  were 

*  Second  Appeal  No.  382  of  1888. 
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members  of  a  joint  Hindu  family,  of  which  defendant  No.  1  was  the  1889 
managing  member  ;  and  the  consideration  for  the  bond  sued  on  was  a  sum  JAN.  8. 
of  Ks.  1,000  borrowed  by  him  as  such  for  family  purposes. 

In  January   1881  the  family  property  was  divided  between  defend-     APPEfc- 
ants  Nos.  1  and  2  ;  part  of   the  property    comprised  in    the    hypothe-       LATE 
cation  hond  of  25th   May  1880,  viz.,  items  Nos.  1,  3,  5  and   7   fell  to      CIVIL, 
the  share  of  defendant  No.  1,  and  part,  viz  ,  items  Nos.  2,  4  and  6  to  that 
of  defendant  No.  2.  *2  M.  205. 

On  10th  March  1881  defendant  No.  1  executed  a  hypothecation 
bond  of  part  of  his  sh^re,  viz.,  items  1  and  5,  for  a  private  debt  to 
defendant  No.  3,  who  having  obtained  a  decree  upon  the  [257]  hypothe- 
cation bond  in  original  suit  No.  2  of  1884,  in  the  Tanjore  District  .Court 
and  brought  the  hypothecated  property  to  sale  in  execution  and  became 
the  purchaser. 

Upon  these  facts  the  District  Munsif  held  that  the  plaintiff  was 
entitled  to  proceed  against  all  the  land  comprised  in  his  hypothecation 
bond,  viz.,  items  Nos.  1 — 7,  both  inclusive,  and  decreed  accordingly. 
Against  this  decree  defendants  Nos.  2  and  3  prdferred  separate  appeals-, 
the  plaintiff  being  made  the  sole  respondent  in  either. 

The  District  Judge,  on  appeal,  referring  to  Section  82  of  the  Transfer 
of  Property  Act,  modified  the  decree  of  the  District  Munsif  by  adding  to 
it  a  direction  as  follows :  "  That  the  olaintiff  do  firot  proceed  against  the 
"  property,  plaint  items  Nos.  2,  3,  4,  6  and  7  not  mortgaged  to  the  third 
44  defendant  and  only  after  thosa  items  have  proved  insufficient  to  meet 
his  decree-dent  against  the  properties  Nos.  1  and  5  which  are  mortgaged 
"to  the  third  defendant." 

Defendant  No.  2  preferred  this  second  appeal  joining  both  the 
plaintiff  and  d  fendants  Nos.  1  and  3  as  respondents. 

Mr.  Subrananyam,  for  appellant. 

Rama  Eau  and  Pa'tabhiramayyar,  for  respondents. 

The  arguments  adduced  on  tiiis  second  apoeal  appear  sufficiently  fc*r 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAK,  and  SHEPHAHD.  JJ.). 

JUDGMENT. 

It  has  bean  found  by  the  Courts  below  that  the  defendant :No;>J. 
executed  the  hypothecation  bond,  Exhibit  A,  prior  to  the  partition  between 
him  and  defendant  No.  2  in  consideration  of  money  borrowed  by  him 
as  managing  co- parcener  on  account  of  the  marriages  of  defendant  No.' 2 
and  his  sister.  There  is  evidence  in  support  of  the  findiog,  and  we 
must  accept  it  in  second  appeal.  The  plaintiff  was  clearly  not  precluded 
from  suing,  as  the  adopted  son  of  the  obligee,  to  recover  the  debt  due 
under  Exhibit  A,  and  he  was  under  no  obligation  to  obtain  a  certificate 
under  Act  XXVII  of  1860  for  the  purpose  of  maintaining  the  suit,  nor;i& 
it  shown  that  the  partition  deed,  Exhibit  X,  has  been  misconstrued  on  ady 
point.  The  material  questions  argued  before  us  are  that  the.  Judge'* was 
in  error  in  altering  the  original  decree  in  an  appeal  preferred  by  defendant 
No.  3  against  the  plaintiff  so  as  to  prejudice  the  appellant,  defendant  No.  2\ 
who  was  not  made  a  party  to  the  appeal!  and  in  applying  Section  -82 
[258]  of  the  Transfer  of  Property  Act  in  favour  of  defendant  No.  3*  <Ifc 
is  true  that  though  both  defendants  Nos.  2  and  3  preferred;  separate 
appeals  from  the  original  decree,  they  only  made  the  plaintiff  respondenti 
and  that  defendant  No.  3  omitted  to  make  the  appellant  before  us  a  party 
to  his  appeal,  but  the  relief  prayed  for  in  each  appaal  was  that  the  original 
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decree  might  be  set  aside  so  far  as  it  was  in  plaintiff's  favour  and  against 
each  appellant,  and  so  much  of  the  property  undur  hypothecation  as 
severally  belonged  to  him.  Having  regard  to  the  relief  claimed  by  each 
appellant  before  the  Judge,  we  see  no  reason  to  hold  ihat  the  aupellant 
before  us  was  a  necessary  party  to  the  appeal  preferred  by  defendant  No.  3. 
It  may  be  that  before  the  Judge  applied  the  doctrine  of  marshalling  as 
between  defendants  Nos.  2  and  3  he  should  have  made  the  formei  a  party 
12  M.  259.  to  the  appeal  and  should  have  heard  him  al*o  on  t,he  ooint ;  bat  the  omis- 
sion to  do  so  was  only  an  error  of  procedure  and  as  the  facts  found  are 
the  same  both  against  defendants  Nos  2  and  3  and  as  both  are  parties 
to  the  second  appeal  before  us,  the  question  of  marshalling  may  be 
effectually  dealt  with  by  us,  and  in  this  view  the  error  of  procedure 
is  immaterial.  We  desire,  however,  to  consider  whether  the  direction  of 
the  Judge  that  the  plaintiff  should  first  proceed  against  prooerty  not 
mortgaged  to  defendant  No.  3  can  bd  supported,  and  we  reserve  judgment 
on  that  point. 

The  judgment  on  the  point  reserved  was  delivered  on  the  8th  day  of 
January  1889,  as  follows  : — 

The  question  which  we  reserved  for  consideration  when  this  appeal 
was  heard  was,  whether  the  decision  of  the  District  Judge  was  right  so 
far  as  it  directed  the  plaintiff  to  proceed  first  against  prouerty  not  mort- 
gaged to  defendant  No.  3.  The  facts  found  to  be  established  in  this  case 
are  shortly  these  :  Seven  items  of  land  originally  belonged  to  a  joint  Hindu 
family  which  consisted  of  two  co-parceners,  viz.,  defendants  Nos.  1  and 
2.  In  May  1880  those  items  were  hypothecated  to  the  plaintiff's  father 
as  security  for  a  debt  contracted  by  defendant  No.  1,  as  the  managing 
member,  and  for  the  benefit  of  the  joint  family.  In  January  1881  the 
two  co-parceners  entered  into  a  partition,  whereby  ite.ms  2,  4  and  6 
fell  to  the  share  of  the  second,  and  items  1,  3,  5  and  7  to  the  share  of 
the  first  defendant,  On  10th  March  1881  defendant  No.  1  hypothecated 
items  1  and  5  to  defendant  No.  3  as  security  for  a  debt  which  he 
•contracted  for  his  own  use.  The  latter  [259]  instituted  against  the  former 
original  suit  No.  2  of  1884,  and  purchased  those  items  at  a  Court  sale 
held  in  execution  of  the  decree  which  she  obtained.  The  plaintiff  brought 
the  present  suit  to  recover  his  debt  by  the  sale  of  items  1 — 7,  and  defend- 
ant No.  3,  contended  that  she  was  entitled  to  the  direction  given  by  the 
Judge. 

The  Judge  relied  on  Section  82  of  the  Transfer  of  Property  Act,  but 
that  section  has  reference  to  a  case  of  contribution,  whilst  the  direction 
impugned  in  appeal  could  only  be  given,  if  it  could  be  given  at  all,  by  way 
of  marshalling  securities  under  Section  81.  We  are  of  opinion  that  upon 
the  facts  found,  defendant  No.  3  is  not  entitled  to  insist  that  the  plaintiff 
ghall  first  proceed  against  the  items  which  fell  to  the  share  of  defendant 
No.  2  so  as  to  prejudice  him.  Section  81  appears  to  enact,  as  a  rule  of  law, 
the  equity  of  marshalling  securities  as  administered  by  the  Court  of  Chancery 
in  England,  and  the  principle  on  which  it  rests  is  that  a  person  having 
two  funds  to  satisfy  his  demand  shall  not,  by  his  election,  disappoint  a 
party  who  has  only  one  fund — Aldrich  v.  Cooper  (1).  But  as  pointed  out 
by  Lord  Chancellor  Eldon  in  ex  part e  Kendall  (2),  no  marshalling  ought 
to  be  enforced  unless  the  parties  between  whom  it  is  enforced  are  credi- 
tors of  the  same  person  and  have  demands  against  the  property  of  the 
same  person.  In  ex  varte  Kendall,  the  question  was  considered  as  between 


(1)  8  Yes.  308. 


(2)  17  Ves.  520. 
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the  creditors  of  a  firm  which  originally  consisted  of  five  parbnars,  and  the       1889 
creditors     of    four  of    them     who  carried     on     the     partnership    busi-      JAN-  8. 
ness  as   surviving    partnors  after  the  death  of  one  of  the  five,  and   the 
creditors  of  the  four   insisted  that   the  creditors  of  the   five   should  be     APPEL- 
ordered  to    proceed   first   against    the  separate   estate  of   the   deceased       LATE 
partner  which  was  available   to  them  only.      After  reserving  judgment,      CIVIL. 
"  the  Lord  Chancellor  observed  as  follows  :  "  That  is  an  equity  which  the 
"  creditors  of  the  four  have   not.     I  am  extremely    w*ll  sat  sfied  that  a    12  M.  215. 
"  creditor  having  a  demand  against;  one  estate  only  of  his  dehtor,  may  in 
"equity  confine  another  creditor,  having  a  demand  against  two  estates  of 
"  the  same  deb' or,  to  make  good  his  demand  against  that  upon  which  he 
has  no  claim,  so  that  he  may  go  against  the  other  ;  but  the  proposi- 
11  tion  is  perfectly  different,  that  creditors  of  the  four  partners,  having  no 
"  demand  against  the  separate    estate    of    the  deceased  partner,    shall 
"  compel  the  joint  creds tors  of  the  five,   being   also  joint  creditors  of  the 
[260]  "  four,  to  go  against  the  separate   estate  of   the  deceased  partner. 
"  Whether  it  may  be  just  or  not,  the  creditors  of   the  four  have  no  other 
"  right  than  the  four  themselves  would  have  had,  and  the   equity  of   the 
"  creditors  in  these  cases  is  worked   out  through  the  equity  which  the 
"  debtors  themselves  have." 

In  the  case  before  us  defendant  No.  3  was  the  creditor  of  the  defend- 
ant No.  1  and  not  of  the  joint  family,  and  items  2,  4  and  6,  against 
which  be  insist'  d inter  alia  that  the  plaintiff  should  first  proceed  did  not 
belong  to  his  debtor,  but  belonged  to  defendant  No.  2.  Defendant  No.  1 
had  no  equity  to  insist  that  the  plaintiff  should  first  proceed  against  the 
separate  property  of  defendant  No.  2  in  order  to  save  his  own  separate 
estate.  The  direction  given  by  the  Judge  is  therefore  bad  in  law,  so  far 
as  it  relates  to  items  2,  4  and  6,  which  fell  to  the  share  of  defendant  No.  2 
and  tha  d  icra  3  a  >  nahd  against  is  hereby  modified  by  excluding  those 
items  from  the  duvc-ion  embodied  in  the  decree.  The  decree  is  confirmed 
in  other  respects,  and  the  third  respondent  will  pay  the  appellant  the  costs 
of  this  appeal.  Respondents  will  bear  their  own  costs  in  this  Court. 


12  H.  260  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,    Mr.  Justice 
Kernan,  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


BAMANADAN  (Defendant  No.  1),  Appellant  v.  RANGAMMAL 
(Plaintiff),  Respondent*     [20th  November,  1888.] 

Hindu  Law  — Right  of  a  widow  to  reside  in  the  family  dwelling-house-— Sale  o/  dwelling- 
house  in  execution  of  a  decree  obtained  against  the  managing  members  of  family 
on  a  debt  incurred  for  family  purposes. 

A  bouse,  being  ancestral  property  of  a  Hindu  family  was  sold  in  execution  of 
a  decree  by  which  the  decree-amount  was  constituted  a  charge  on  such  property. 
The  debt  sued  on  had  been  incurred  for  the  benefit  of  the  family  by  the  co-par- 
ceners for  the  time  being,  but  since  the  death  of  such  co-parcener's  father  : 

Held,  the  widow  of  the  latter  who  resided  in  the  said  house  during  her  hus- 
band's lifetime  was  not  entitled  as  against  a  purchaser  for  value  in  good  faith 
under  such  decree  (but  with  notice  that  she  resided  and  during  her  husband's 

*  Second  Appeal  No.  403  of  1886. 
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1888  'if6  D(*d  resided  [261]  in  that  house,  and  still   claimed  to   reside  there)  to  con- 

NOV   20  tinue  to  reside  for  life  in  such  portion  of  the   house  sold  as  she  resided  in  subse- 

quent, to  her  husband's  death—  Vtnkatammal  v   Andyappal  (1)  distinguished. 

FULL        [F.,  10  Ind.  Gas.  985  =  4  8.L  R.  278  ;  39  P.R   1896  ;  R  .   17  B.  398  ;  12   M.  285  ;  27  M. 
„  45  <49)~12   M.L.J.   270  (273);   31  M    500=18  M.L.J     571=4    M.L.T.   485; 

J5ENCH.  14     A.W.N.     106;     9    Ind.     Caa.      524=21     M-L  J.      303-9    M.L.T.     311  = 

(1911)   1  M.W.N.179(180.  181)  ;  36   P.R.    1907  =  11  P.L.R.  1908  =  118  P.W.R. 
1907;  D..20M.  323  (326i.] 
(F.B.). 

SECOND  APPEAL  against  the  decree  of  T.  Weir,  Acting  District 
Judge  of  Madura,  in  appeal  suit  No.  392  of  1885,  affirming  the  decree  of 
V.  Kuppusami  Ayyar,  Additional  District;  Munsif  of  Madura,  in  original 
suit  No.  189  of  1884. 

Suit  to  doclare  the  right  of  the  plaintiff,  a  Hindu  widow,  to  occupy  a 
oertain  house. 

The  plaintiff  was  the  widow  of  one  Sankarappa  Naick,  against  whose 
sons  and  grandsons  defendant  No.  1  obtained  a  decree  in  original  suit  No.  3 
of  1882  on  the  file  of  the  Subordinate  Court  of  Madura  (West)  for  the 
principal  andinteresb  of  a  sum  of  money  borrowed  of  him  by  them.  The 
house  in  question  which  had  farmad  pare  of  Sankaraopa's  ancestral 
property  was  attached  in  execution  of  the  decree  ;  and  a  claim  assorted  by 
the  present  plaintiff  having  been  investigated  and  rejected  under  Section 
331  of  the  Code  of  Civil  Procedure,  the  house  was  sold  in  execution  and 
purchased  by  defendant  No.  1  in  the  name  of  defendant  No.  2. 

The  plaintiff  now  sought  to  set  aside  the  order  made  under  Section 
331  of  the  Code  of  Civil  Procedure,  and  to  obtain  the  above  declaration  on 
the  ground  that  she,  as  the  widow  of  Sankarappa  Naick,  had  a  right  to 
occupy  the  family  dwelling-house  for  life,  and  that  the  above  proceedings 
in  execution  did  not  bind  her  interest  as  she  was  not  a  party  to  the  suit. 

Both  the  District  Munsif  and,  on  appeal,  the  District  Judge,  recorded 
a  finding  to  the  effect  that  the  plaintiff  had  occupied  part  of  the  house 
in  question  during  her  husband's  lifetime  and  had  continued  to  occupy 
it  after  his  death  ;  and  though  her  husband  and  his  som  had  other  houses 
at  KarepetDi  and  Madura,  the  District  Judge  said: — "  The  plaintiff  is  not 
"  shown  to  have  ever  resided  in  the  house  in  the  village  of  Karepetti 
"  and  the  other  houses  or  shops  belonging  to  the  family  in  the  town  of 
"  Madura  have  never  baon  occupied  as  residences,  and  are  not  suited  for 
"  such  a  purpose."  It  was  also  found  tha't  the  defendant  No.  1  had 
notice,  at  the  time  of  his  purchase,  of  the  fact  that  the  plaintiff  was  in 
occupation  of  part  of  the  hou=tfi.  On  these  facts  the  District  Judge  up- 
held the  decree  passed  by  the  District  Munsif  [1262]  declaring  that  plaint- 
iff was  entitle  1  to  occupy  the  portion  of  the  house  in  question  in  which 
she  had  resided  hitherto. 

Defendant  No.  1  preferred  this  second  appeal. 

Subramanye,  Ayyar,  for  appellant. 

Mr.  Bamasami  Raju,  for  respondent. 

The  arguments  adduced  on  the  various  hearings  of  this  second  appeal 
appear  sufficiently  for  the  purnose  of  tais  rdport  from  the  order  of 
reference  and  the  judgments  which  follow. 

At  the  first  hearing  the  High  Court  directed  a  trial  of  the  issue 
whether  the  debt  sued  on  in  original  suit  No.  3  of  1882  had  been  incurred 
for  the  benefit  of  the  family.  This  issue  was  determined  in  the  affirmative, 
and  no  objection  was  taken  by  the  respondent  to  the  finding  on  this 

(1)  6M.  130. 
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question.     The   case    having   then   come   on    for  rehearing,    the    Court        1888 
(Kernat)  and  Brandt,  JJ.)  made  the  following  Nov.  30. 

Order  of  Eeference  to  the  Full  Bench  : — 

"  The  facts  of  this  case,  so  far  as  it  is  necessary  to  state  them  for  the 
purposes  of  the  reference  which  we  propose  to  make  to  the  Full  Bench,  BENCH, 
are  that  a  tenement,  in  part  of  which  the  plaintiff  continues  to  live,  and  {•"MA. 
in  which  she  live"!  with  her  husband  and  so"S  p^ior  t<-»  h^r  husband's 
death,  \v,is  soid  in  November  1880  by  the  plaintiff's  son,  Alng.risami,  to 
the  first  defendant  in  discharge  of  a  deht  incurred  in  1875  by  Altgirisami 
and  his  threa  brothers,  and  secured  by  an  instrument  hypothecating  this 
property ;  the  creditor  and  purchaser,  the  firsc  defendant  in  the  present  suit, 
tiled  a  suit  against  the  sons  and  grandsons  of  Sankarappa,  the>  plaintiff's 
husband,  to  obtain  possession  of  the  house  or  for  its  value,  and  secured 
a  decree  in  original  suit  No.  3  of  1882  for  money,  which  was  constituted 
by  the  decree  a  charge  on  the  property  ;  and  in  execution  of  that  decree  he 
purchased  the  tenement  in  suit. 

"The  present  suit  is  brought  by  Sankarappa's  widow,  Rangammal,  for 
a  declaration  of  her  right  to  continue  to  reside  for  her  lifetime  in  that 
portion  of  the  house  in  which  she  has  lived  since  the  death  of  her  husband. 
The  District,  Munsif  held  the  plaintiff's  right  to  occupy  for  her  lifetime 
a  portion  of  'the  family  house  '  notwithstanding  the  puichase  of  the 
interests  of  the  male  co-parceners  of  the  family  by  a  stranger  to  be  estab- 
lished, and  eviction  of  the  widow  'without  providing  some  other  suitable 
[263]  dwelling  for  her  '  to  be  prohihited,  on  the  authority  of  Mangala 
Debi  v.  Dinanath  Base  (l)  Gauri  \.ChandramamC2),  Talemand  Singh  v. 
Rukmina  (3),  Dalsukhram  Hahasukram  v.  Lallubhai  Motichand  (4),  and 
Venkatammai  v.  Andyappa  (5).  He  further  held  it  proved  that  the 
purchaser  had  uotica  at  the  time  of  his  purchase  of  the  occupation  of  part 
of  the  premises  by  the  plaintiff,  as  the  mother  of  his  judgment-creditors, 
and  widow  of  Sankarappa,  their  father.  The  District  Judge  upheld  the 
decision. 

"This  second  appeal  is  preferred  on  the  ground  that  the  house 
having  been  sold  for  a  family  debt,  the  plaintiff  is  not  entitled  to  decree. 
For  the  purposes  of  this  reference,  the  property  must  be  held  to  be 
ancestral. 

"  We  called  for  a  finding  on  the  fourth  issue  (which  had  not  been 
tried),  vis.,  whether  the  judgment-debt  in  original  suit  No.  3  of  1882,  was 
incurred  for  the  benefit  of  the  family;  the  finding  is  in  the  affirmative, 
and  no  objection  is  taken  to  that  finding. 

"  In  Gauri  v.  Chandramani  (2)  the  learned  Judges  cite  the  case  of 
Managala  Debi  v.  Dinanath  Bose  (1)  as  authority  for  their  decision  that 
the  auction- purchaser  of  property  sold  in  execution  of  a  decree  against  a 
nephew  of  the  widow's  husbind  could  not  eject  the  widow  from  the  bouse 
in  which  she  had  resided  with  her  husband.  It  does  not  appear  from  the 
report  whether  the  fact  that  in  Mangala  Debi's  case  the  sale  was  a  volun- 
tary sa!e  was  specially  noticed  by  the  learned  Judges. 

"  Talemand  Singh  v.  Rukmina  (3)  simply  follows  the  decision  in 
Gauri  v.  Chandramani  (2),  but  reference  is  also  made  in  it  to  'authorities 
referred  to  by  West  and  Buhler ;'  but  reference  to  that  work  appears  to 
us  to  show  at  least  as  much  authority  against  the  view  taken  by  the 
Allahabad  Court  as  in  favour  of  it. 

(1)  4  B.L.R.  O.G.  72.  (-2)  1  A.  262.  (3)  3  A.  353. 

(4)  7  B.  282.  (5)  6  M.  130. 
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1888  "  The  case  of  Lakshman  Ramchandra  Joshi  v.  Satyabhamnbai  (I)  is 

Nov.  520.     notnoticed  by  either  the  District  Munsif  or  the  District  Judge,  though  it  is 

referred  to  and  distinguished  in  the  Bombay  case  Dahukram  M'lhasukhram 

FULL       V-  Lallubhai  (2)  cited  by  the  District  Munsif.  It  appears  to  us  that  the  last- 

BENCH.     named  case  itself  might  he  distinguished   from  the  case  before  us  on  the 

ground  that;  in  t^e  former  the  sale  was  a  voluntary  sale  ;  at:d  we  entertain 

at  present  [264]  IHtle  doubt  as  to  the  law  on  the  subject  as  expounded  in 
(F.B.).  y  Lakxhmttn  tinmchandra  Josht's  ca.se  (1)  as  to  family  property  sold  to  pay 
debts  (not  incurred  for  immoral  purposes)  of  the  husband  of  a  widow 
claiming  maintenance  or  of  his  father  or  grandfather,  that*  sale  of  family 
property  in  such  circumstances  would  be  valid  as  against,  the  widow,  irres- 
pective of  notice  of  her  claim  on  the  part  of  the  purchaser.  The  question 
for  determination  in  the  case  before  us  is,  however,  somewhat  different,  the 
original  debt  having  been  incurred  by  the  co-parceners  for  the  time  being 
after  the  death  of  the  plaintiff's  husband.  The  view  taken  by  West,  J., 
in  Lakshman  Ramchandra  Joshi  v.  Satyabhamnbni  (1)  carries  it  however 
much  further,  and  on  the  grounds  that  the  debts  ordinarily  take  precedence 
of  claims  to  nuintanancaand  that  asseot  to  the  propositions  of  law  neces- 
sary to  support  the  decree  appealed  against  would  seem  to  imply  that  a 
widow  has  a  right  difficult  to  distinguish  from  a  right;  to  a  charge  or  lien 
on  family  property,  which  will  affect;  purchasers  under  a  title  such  as  that 
in  the  present  case,  although  effect  has  not  been  given  to  such  right  either 
by  agreement  or  by  a  decree  of  a  Court  such  as  to  constitute  it  a  charge 
on  specific  proi  erty, 

"  In  Venkatammal' s  case  (3),  however,  which  was  decided  by  this  Court 
since  the  latest  of  the  two  Bombay  cases  above  referred  to,  and  in  which 
the  circumstances  connected  with  the  sale  of  the  property  at;  the  Court 
auction  do  not  appear  to  he  distinguishable  in  principle  from  those  in  the 
case  before  us,  the  learned  Judges  (Turnar,  C.J.,  and  Muttusami 
Ayyar,  J.),  while  holding  that  the  widow,  the  mother  of  Kristnasami 
Chetty,  by  whom  the  original  debt  was  incurred,  could  not;  resist  the  sale, 
decided  that  the  widow  was  entitled  to  continue  to  reside  in  t,he  house  she 
had  theretofore  occupied,  and  that  the  house  must  be  sold  subject  to  that 
right  and  the  decree  is  drawn  accordingly. 

"  For  the  reasons  indicated  above  and  having  regard  to  the  apparent 
conflict  of  authority,  we  think  it  desirable  that  the  question  should  be 
considered  by  a  Full  Bencb. 

*'  We  are  inclined  to  concur  with  the  Bombay  High  Court  in  con- 
sidering that  the  fact  of  bo na  fide  purchasers  having  notice  is  immaterial 
in  cases  in  which  ancestral  property  is  sold  to  defray  the  just  debts  of  a 
widow's  husband,  his  father's  or  grandfather's  [265]  debts,  and  if  the 
case  of  a  sale  of  such  property  for  a  debt  contracted  by  co-parceners  of 
the  widow's  husband  otherwise  competent  to  deal  with  such  property  for 
proper  purposes  stands  upon  the  same  footing,  notice  would  be  immaterial 
in  this  case  also. 

"The question  then  which  be  would  refer  for  the  decision  of  a  Full 
Bench  is  as  follows  : — 

"  Where  ancestral  property  consisting  of  a  house  is  sold  in  execution 
of  the  decree  of  a  Court  by  which  such  property  is  held  liable  to  sale  in 
satisfaction  of  the  sum  decreed,  and  such  decree  is  the  result  of  a  debt 
incurred  not  otherwise  than  for  the  benefit  of  the  other  co  parceners  by 

(1)  2  B.  494.  (2)  7  B.  282.  (3)  6  M.  130. 
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the  co-parceners  for  the  time  being,  but  subsequent  to  the  death  of  such  co-        1888 
parceners'  father  is  the  widow  of  the  latter  who  resided  in  the  said    house     Nov.  20. 
during  her  husband's  lifetime  entitled  as  of  right,  as  against  a  purchaser  for 
value  in  good  fait,h  under  such  decree  (but    with   notice  that  she   resided       FULL 
and  during  her  husband's  life  had  resided  in  that  house  and  still  claimed     BENCH. 
to  reside  there),  to  continue  to   reside    for  the  term    of   her  life   in    such 
portion  of  the  house  sold  as  she  resided  in  subsequent  to  her   husband's  ^^ 

death  ?"  <*•*•>• 

This  second  appeal  came  on  for  hearing  before  the  Full  Bench,  and 
judgment  was  reserved.  Subsequently  the  Court  delivered  the  following 

JUDGMENTS. 

KEBNAN,  J. — I  am  of  opinion  that,  upon  the  facts,  the  widow  of  the 
father  of  the  manager  has  not  a  ri^hh  a^  against  the  purchaser  to  reside 
in  the  house  of  her  late  husband  and  family. 

If  the  debt,  in  respec"  of  which  the  sale  took  placa,  was  a  dr-b^  due 
by  her  husband,  no  doubt  cou'd  be  entertained  that  she  had  no  such  right. 
The  only  doubt  there  could  be,  as  it  appears  to  me,  is  whether  her  right 
to  reside  in  the  house  has  not  accrued  as  against  the  manager 
who  succeeded  her  husband,  and  whether  such  manager  could  have,  by 
any  act  of  his,  voluntarily  affected  her  right.  However,  the  finding  is 
that  the  debt  incurred  by  the  manager  was  for  the  benefit  of  the  family. 
The  widow  was  one  of  the  family,  and,  though  I  do  not  believe  her  right 
to  maintenance  would  give  her  a  right  to  increased  maintenance  by  reason 
of  large  increase  of  the  property  of  the  manager,  still,  as  the  acquisition  of 
the  means  of  providing  food  and  raiment  for  her  as  well  as  for  the  rest  of 
the  family  was  one  of  the  objects  of  the  manager  in  carrying  on  business, 
I  do  not  see  how  she  can  resist  effect  being  [266]  given  to  the  manager's 
act  for  the  family  benefit.  If  she  had  got  a  right  by  contract  or  by 
decree  to  reside  in  the  house  before  the  execution  of  the  deed  by  the 
manager,  she  could  rely  on  it  and  resist  the  title  of  the  purchaser. 

I  would  answer  the  reference  in  the  negative. 

MUTTUSAMI  AYYAR,  J.  — The  house  in  dispute  was  the  ancestral  pro- 
perty of  one  Sankarappa,  who  died,  prior  to  1875,  leaving  him  surviving,  a 
widow  and  four  sons.  In  1875,  the  sons  hypothecated  the  house  as 
security  for  money  which  they  borrowed  from  the  appellant,  and,  in  1880, 
the  eldest  son  sold  the  property  in  satisfaction  of  the  debt.  Thereupon  the 
appellant  brought  original  suit  No.  3  of  1882  against  the  sons  and  grand- 
sons of  Sankaraiipa  to  recover  either  the  possession  of  the  house  or  its  value, 
and  obtained  a  decree  which  declared  the  debt  to  be  a  charge  upon  it.  In 
execution  of  the  decree,  he  brought  the  house  to  sale  and  purchased  it.  The 
widow  of  Sankarappa  had  continued  to  live  in  the  house  with  her  sons  and 
grandsons  since  the  dea?h  of  her  husband,  as  she  had  lived  during  her 
husband's  lifetime.  Sbe  had  joined  neither  in  the  execution  of  the  hypothe- 
cation bond  of  1875,  nor  of  the  deed  of  sale  of  1880,  nor  hid  she  been  made 
a  party  to  original  suit  No.  3  of  1882.  She  instituted  the  present  suit  to 
obtain  a  declaration  of  her  right  to  continue  to  reside  for  her  lifetime  in  that 
portion  of  the  family  house,  in  which  she  had  lived  both  prior  and  subse- 
quently to  her  husband's  deith.  It  was  found  by  the  Courts  below  that 
the  purchaser  had  notice  ;  at  the  time  of  his  purchase,  of  the  occupation  01 
that  part  of  the  house  by  the  respondent  (plaintiff)  as  the  mother  of  his 
judgment-debtors  and  the  widow  of  Sankarappa,  their  father.  Upon  these 
facts,  the  District  Munsif,  and,  on  appeal,  the  District  Judge  held  that 
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1888        nothing  more  than  the  interests  of  the  male  co-parceners  passed  hy  the 

Nov.  -20.     Courr.-sale,    and    decreed  the    claim  in  respondent's  favour.     On  second 

appeal,  the  question,  whether  the  debt  in  original  suit  No.  3  of    1882, 

FULL       was  incurred  for  the  benefit  of  the  joint  familv,  was  ordered  to  he  tried, 

BENCH-    and  a  finding   was  returned  in  the  affirmative.     It  was   contended   for 

the  appellant  that  the  decision  of  a  Divisional   Bench  of  this1  Court   in 

Venkatammal  v.  Andyappa  (1)  was  open  to  doubt.  The  question  referred 
'  "  to  the  Full  Bench  is  : — '*  Where  ancestral  uro  party  c  nsistibg  of  a  house  is 
sold  in  execution  of  the  [267]  decree  ofaCourb,  by  which  such  property  is 
held  liable  to  sale  in  satisfaction  of  the  sum  deoreirl,  and  such  decree  is 
the  result  of  a  debt  incurred,  not  otherwise  than  for  the  benefit  of  the 
other  co-parceners,  bv  the  co-parceners  for  the  time  being,  but  subsequent 
to  the  death  ofjsuch  co-parceners'  father,  is  the  widow  of^the  latter  who  re- 
sided in  the  said  house  during  her  husband's  lifetime  entitled  as  of  right 
as  against  a  purchaser  for  value  in  good  faith  under  such  decree  (but  with 
notice  that  she  resided  there,  and  during  her  hushami's  life  in  that  house 
and  still  claimed  to  reside  there),  to  continue  to  resHe  for  the  term  of  her 
life  in  such  portion  of  the  house  sold  as  she  reside  1  in  subsequent  to  her 
husband's  death." 

I  am  also  of  opinion  that  the  purchase  is  valid  against  the  respondent. 
It  is  found  that  the  judgment-debt;  is  a  family  debt,  and  I  take  it  that  the 
debt,  though  contracted  only  by  the  male  co-parceners,  was  contracted 
by  them,  not  for  their  exclusive  benefit,  but  for  the  benefit  generally  of 
the  joint  family  consisting  of  them-telves  and  their  mother.  A  sale  for 
the  payment  of  her  own  debt  would  bind  her  interest  in  the  house,  what- 
ever it  might,  be,  and  the  decree  in  original  suit  No.  3  of  1882  was  one 
which  executed  the  hypothecation  of  1875,  and  which  was  parsed  against 
the  representatives  of  the  joint  family.  In  these  circumstances,  the 
respondents  is  not  entitled  to  set  aside  the  sale  unless  she  shows  that  the 
debt,  which  has  led  to  it,  is  not  binding  upon  her.  In  Venkatammal  v. 
Andyappa  (1),  there  was  no  finding  as  in  this  case  that  the  debt  in  question 
was  a  family  debt,  that  is  to  say,  a  debt  contracted  for  the  joint  benefit 
of  the  mother  and  her  sons,  and  that  case  is  not  therefore  on  all  fours 
with  the  one  before  us.  As  I  took  part  in  it,  and  as  the  soundness  of  the 
decision  therein  is  doubted  in  the  order  of  reference,  I  desire  to  state  the 
considerations  upon  which  a  distinction  was  made  between  the  mother's 
right  of  maintenance  generally  and  her  right  to  reside  in  the  family  house 
in  which  she  had  lived. 

For  the  appellant,  it  is  urged  that  the  claim  to  maintenance  creates  only 
a,  person  HI  1  obligation  against  the  heir  in  possession.  I  cannot  accede  to- 
this  contention.  The  son  in  possession  of  ancestral  property  is  no  doubt 
under  a  personal  obligation  to  maintain  his  mother,  but  this  is  not  all. 
The  mother  is  entitled  to  insist  that  the  maintenance  should  be  charged 
on  a  specific  [268]  part  of  ancestral  property  either  when  a  partition  is 
made  by  her  sons  or  when  the  managing  member  wastes  ancestral 
property,  or  when  she  is  nob  duly  maintained,  or  when  for  any  other 
good  and  sufficient  cause,  the  ancestral  property  indicated  by  Hindu 
law  as  the  general  fund  from  which  her  maintenance  is  to  be  paid  is  ' 
in  peril.  The  correct  view  is  that  the  obligation  to  maintain  the 
mother  is  strengthened  by  giving  her  an  interest  in  immoveable  property 
and  thereby  enabling  her  to  constitute  that  interest  into  a  specific 
-charge,  or  an  actual  existing  proprietary  interest  for  the  term  of  her 

(1)  6  M.  130. 
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life,  and  to  protect  her  right  of  maintenance  against  improvident  aliena-        1888 
tion  of  the  fund  from  whicn  it  is  bo  be  satisfied      To   this  extent,  the     Nov.  20. 
right  of    maintenance    is    a    righr,    in    re   or    an    interest    in    ancestral 
property.     Neither  Mr.  Justice  Phear  nor  Mr.  Justice  West,  who  held       FULL 
that    such    right  was    not    an    existing    proprietary  interest  denied  that     BENCH. 

it  was  a  real  right      Mr.     Justice    Phear  said: — "When  the    property        

passes  into  the  hands  of  a  bona  fide  uurchaser  without  norice,  it  cannot  ' 
be  affected  by  anything  short  of  an  air.  ady  existing  proprietary  |F-B>'- 
right ;  in  cannot  be  subject  to  that  which  is  not  already  a  specific 
charge  or  which  does  not  contain  all  the  elements  necessary  to  its 
ripening  into  a  specific  charge.  Ami  obviously,  the  consideration  rec«ived 
by  the  heir  for  the  sale  ot  the  deceased's  property  will,  so  far  as  the 
widow's  right  of  recourse  to  it  is  concerned,  take  the  place  of  the 
property  sold."  He  added  that  th^  widow  might  also  doubtless  follow 
the  property  for  her  maintenance  into  the  hands  of  any  one,  who 
takes  it  as  a  volunteer  or  with  notice  of  her  having  set  up  a  c'aim 
for  maintenance  against  the  heir  (Srimctti  Bhugnbati  Dasi  v.  Kanailal 
Mitter  (l).)  Adverting  to  that  judgment,  Mr.  Justice  West  ?aid  : — 
"  The  distinction  taken  between  the  volunteer  and  the  alienee  for  value 
rests  rather  on  English  than  on  Hindu  notions  "  :  and  the  notice 
necessary  to  affect  the  purchase  must  be  a  notice  of  the  existence 
of  a  claim  likely  to  be  unjustly  impaired  by  the  transaction.  He 
added,  if  Mr.  Justice  Phear's  observation  were  applied  to  the  Bombay 
Presidency,  the  widow's  claim  in  every  case  does  contain  all  the 
elements  necessary  for  its  ripening  into  a  specific  charge  and  went 
on  to  state  that  it  was  however  in  his  opinion  not  an  existing 
proprietary  right.  He  referrel  to  the  English  law  as  aoplied  to 
i.urchases  made  with  knowledge  of  collateral  rights  and  observed,  "  where 
[269]  the  right  comes  into  existence  by  covenant,  the  burden  d'-es  not 
at  law  run  with  the  servant  tenement,  whereas  equif.y  says  that  a  person 
who  takes  it  with  notice  that  a  covenant  has  been  nude  shall  be  compelled 
to  observe  it."  "In  cases  of  maintenance,"  he  added,  "  the  right  does  not 
come  into  existence  by  covenant,  but  ifc  is  a  right;  maintainab'e  against  the 
holders  of  the  ancestral  estate  in  virtue  of  their  holding  no  less  through 
the  operation  of  the  law  than  if  ib  had  been  created  by  agreement ;  and 
so,  wben  the  sale  prevents  its  being  otherwise  satisfied,  it  accompanies 
the  property,  as  the  burden  annexed  to  it,  into  the  hands  of  a  Vtu:dee 
with  notice  that  it  subsists.  Equity,  as  between  the  vendee  and  vendor,  will 
make  the  property  retained  by  the  latter  primarily  answerable,  but  such 
property  thf-re  must  be  to  make  the  sale  and  purchase  free  from  hazard, 
where  the  vendee  has  knowledge  or  means  of  knowledge  of  a  widow's  <-laim 
that  cannot  be  satisfied  without  recourse  to  what  he  proposes  to  buy." 
The  conclusion  he  came  to  was  that  the  maintenance  of  persons  entitled 
to  no  definite  share  was  not  an  indefeasible  charge,  so  long  as  it  was  not 
reduced  to  certainty  by  a  legal  transaction  (Lakshman  Ramchandra  Joshi 
v.  Satyabhama  Bai  (2)  )  The  ratio  decidendi  is  that  the  heir  in  posses- 
sion of  ancestral  property  is  under  an  obligation  to  maintain  the  mother, 
and  that  she  has  an  interest  in  ancestral  property  to  ensure  its  due 
fulfilment  or  jus  in  re  as  a  strenghheaing  right,  bat  that  that  right  does 
not  ripen  into  an  indefeasible  charge,  until  it  is  referred  to  specific  pro- 
perty by  contract  or  decree,  that  meanwhile  it  is  only  an  interest  ana- 
logous to  a  collateral  right  resting  in  covenant,  that  until  it  is  reduced  to 

(1)  &  B.L.B.  225.  (2)  2  B.  494. 
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1888       certainty  it  is  not  an  existing  proprietary  right;,  that  a  purchaser,  however, 

Nov.  20.     with   notice   that   that   right    cannot    be  satisfied   without    recourse  to 

the  ourchase  he  makes,  is  liable  for   her  claim,  and  that,  if  the    purchase 

FULL       is    bona   fide  and  legal  at  the  time  wheu  it  is  made,  a  subsequent   change 

BENCH.    i°  tne  circumstances    of    the  family    does    not  invalidate  a    transaction 

legal  in  it*  inception.     I  am,   therefore,  of  opinion  that  the   contention 

12  M  260    thai,  the  ri^ht  of  maintenance  creates  no  real  right,  but  only    a   personal 

iP.B.)       obligation,  must  be  overruled.   • 

Another  contention  is  that  the  distinction  made  in  Venkatammal  v. 
Andynppa  (1)  between  the  right  of  residence  in  tho  family  house 
and  the  right  generally  of  maintenance  is  not  sound  [270]  in  piinciple. 
The  ri*.ht  of  rtsidence  of  Hindu  females  is  ordinarily  referable  to  the 
family  house  and  a  purchaser  may  be  presumed  to  have  notice  of  that 
fac'i.  It  is  reasonable  to  hold  that  he  is  not  a  bona  fide  purchaser  enti- 
tled to  eject  her,  unless  it  is  proved  that  the  sale  is  valid  as  against  her, 
either  because,  as  in  thisc-ase,  it  is  made  in  liquidation  of  a  debt  binding 
on  her  or  an  ano  stral  dfbt,  or  with  her  concent  or  in  circumstances 
which  would  snsfam  a  plea  of  equitable  estoppel  ag  linst  her.  Tne  con- 
sideration that  a  real  right  is  not  a  specifio  charge,  unless  that  right  is 
referable  to  specific  property,  has  no  application  in  the  ctse  of  a  family 
dwelling.  Prior  to  the  decision  in  Lakshman  Ramchandra  Joshia  v.  Satya- 
bhama  Bat  (2),  Sir  Barnes  Peacock,  and  Mr.  Justice  Mitter,  held  that  an 
adouted  son  could  not  convey  to  a  stranger  such  a  right  to  the  family 
dwelling  as  to  deprive  his  adoptive  mother  of  her  right  of  residence 
(Man gala  Debi  v.  Dinanath  Bose(3).)  The  same  view  was  taken  in  a 
Bombay  case  reported  in  Prankoonwur  v.  Dovkoonwur  (4).  There  is  also 
a  Smiiti  of  Kadyayana  which  says  ''  except  his  whole  estata  and  his  dwell- 
ing house,  what;  remains  after  the  food  and  clothing  of  his  family,  a  man 
may  give  away, whatever  it  be  whether  moveahle  or  immoveable;  otherwise, 
it  may  not  be  given  "  (Golebrooke s  Digest,  B.  II,  Ch.  IV,  Sect,  II.  text 
19).  In  Gauri  v.  Chanflramani  (5),  the  Allahabad  High  Court  held  that  the 
widow  had  a  valid  right  of  residence  against  the  purchaser  of  the 
family  house  at  a  Court-sale.  Again,  the  view  that  the  right  of 
maintenance  is  not  an  already  existing  proprietary  interest  so  as  to  affect 
a  bon<i  fide  purchaser  for  value  is  in  substance  rather  an  equity  founded  on 
analogy  to  the  English  law  of  purchases  made  with  knowledge  of  collate- 
ral rights  than  a  strict  logical  deduction  from  texts  of  Hindu  law  or  the 
usage  of  the  country.  According  to  Yajnavalky'a  the  mother  was  enti- 
tled to  a  share  equal  to  that  of  a  son  when  partition  was  made  of  ancestral 
property.  This  was  the  Smriti  law  on  the  point  and  the  author  of  the 
Mitakshara  expounded  the  law  according  to  Yajnavalkya's  Smriti  (Mti.Chap. 
I,  Secti»n  7,  1 — 2).  But  a  distinction  was  made  by  the  author  of  Smriti 
Chaiuir  ka  between  the  nature  of  a  son's  interest  and  of  a  widow's  interest, 
and  the  former  was  characterized  as  independent  [271]  ownership, 
and  the  litter  as  limited  to  the  assignment  of  a  portion  by  way  of  mainte- 
nance. Thus,  the  mother's  right,  which  originally  extended  to  a  definite 
share  according  to  Yajnavalkya  was  limited  to  such  a  portion  as  would 
suffice  for  har  support.  According  to  Hindu  notions,  it  was  still  a  real 
ri^bt  or  a  oharae  on  ancestral  property.  According  to  the  course  of  deci- 
sions until  1877,  the  mother's  maintenance  was  considered  to  be  a  charge 
on  ancestral  property.  In  Ramchandra  Dikshit  v.  Savitribai  (6)  it  was 


(1)  6  M.  130.  (2)  2  B.  494.  (3)  4  B.L  R.  0.0.  72. 

(4)  1  Borr.,  2nd  Ed.,  p.  404.      (5)  1  A.  262.  (6)  4  B.H.C.3.  A.C.J.  73. 
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laid  down  that  by  Hindu  law  the  maintenance  of  a  widow  was  a  charge        1888 
upon  the  whole  estate  and,  therefore,    upon  every  part  of  it.     In    Heera     Nov.  20. 
Lall  v.  Mussumat  Kousillah  (1),  it  was  stated  that   the  widow's  right    to 
maintenance  was  not  merely  a  right  of  action  against  the  heirs  personally       FULL 
who  taka   the   property,    but  a  charge  on  the   properly    which    formed     BENCH. 
the  estate  of  her  husband.     The  High  Court  at  Allahabad  observed   that 
the  charge  should  be  enforced  against  the  purchaser  of  a  pars  of  the  family  ' 

property  with  the  equitable  reserve  that  execution  should,  if  possible,  pro- 
ceed in  the  first  instance  against  the  vendors.  This  is  the  first  form  of 
equity  recognized  as  modifying  the  mle  trnt  the  widow's  maintenance 
was  a  charge  on  every  pare  of  the  estate.  In  this  Presidency,  the  la^te  Sud- 
der  Court  held  in  1860  that  a  sale  of  property  by  the  husband  was  invalid 
where  nothing  was  loft  for  the  maintenance  of  his  wifn — Lachchanrni  v. 
Baupanamma  (2).  Thus,  according  to  judicial  decisions,  the  mother's 
right  of  maintenance  was  considered  to  be  a  charge  on  ancestral  property 
until  1877.  Bur,  in  its  nature  the  charge  was  indefinite  in  its  pcope,  and, 
as  in  tha  casa  of  a  male  oo- parcener,  a  right  to  carve  specific  and  indivi- 
dual proper&y  out  of  a  general  fund  which  is  the  common  property  of  the 
joint  family.  In  Lakshman  Eamchandra  Joshi  v.  Satyobhama  Bai  (3),  a 
distinction  was  made  between  a  charge  on  specific  property  and  a  jus  in  re 
in  a  general  fund  which  might  ripen  into  such  charge,  and  elucidated  by 
Mr.  Justice  West  in  a  very  learned  judgment  by  reference  to  several 
authorities.  The  foundation,  however,  for  the  distinction  is  that  so 
long  as  the  mother  lives  with  her  sons  as  a  member  of  the  joint  fa- 
mily and  continues  to  be  supported  by  them,  she  submits  [272] 
to  their  dealing  with  the  ancestral  property,  and  that  the  interest  she 
has  in  ancestral  property  under  Hindu  law  to  protect  her  claim  to 
maintenance  is  indefinite  and  not  referable  to  a  specific  portion  of  ancestral 
property  and,  until  it  is  made  certain  and  referred  to  some  specific 
property,  it  does  not  acquire  the  character  of  a  specific  charge,  so  as 
to  affect  bona  fide  purchasers  for  value.  It  was  the  equitable  pro- 
tection due  to  bona  fide  purchasers  for  value  that  suggested  the  distinc- 
tion between  a  specific  charge,  and  the  right  over  a  general  fund  from 
which  such  charge  might  be  carved  out.  I't  must  be  observed  here  that, 
though  the  mother  living  with  and  under  the  protection  of  her  sons  submits 
to  their  dealing  with  ancestral  property,  the  submission  is  uudt-r  Hindu 
law  subject  to  this  condition,  viz.,  that  the  managing  co -parcener  who 
deals  with  the  property  must  act,  either  really  or  to  the  purchaser's  know- 
ledge, within  the  scope  of  his  authority  as  the  manager  of  a  joint  fund.  As 
to  the  mother's  right  of  residence  in  the  family  house,  it  is  a  right  in- 
herent in  her  and  an  incident  of  her  status  as  mother  and  the  son 
cannot  arbitrarily  eject  her  from  it.  There  is  no  indetmiteness  as  to 
the  specific  property  to  which  it  is  referable  and  as  the  residence  of  Hindu 
females  in  family  houses  is  a  fact  well  known  in  this  country,  a  purchaser 
was  held  not  entitled  to  eject  her,  unless  he  showed  that  the  sale  bound 
that  interest.  The  reason  for  the  distinction  between  a  jus  in  re  over  a 
general  fund  and  a  charge  on  a  specific  part  of  that  fund  did  not  extend  to 
the  right  of  residence  in  the  family  house,  and  it  was  therefore  held  with 
special  reference  to  the  mode  in  which  the  theory  of  a  charge  in  the 
nature  of  an  existing  proprietary  right  was  developed,  that  the  equity  of  a 
purchaser  for  value  did  not  extend  to  the  mother's  right  of  residence  in 
specific  property,  viz.,  the  family  house,  unless  the  sale  was  bimiing  on  her. 


(1)  2  Agra  Reports  42.          (2)  S.  D.  Madras  (1860)  290.  (3)  2  B.  494. 
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1888  In  the  ca°e  before  u",  however,  the  sain  was  made   in  satisfaction  of 

Nov.  80.    a  debt  binding  on  her  and  in^x^cution  of  *  mortgage  le  :rej   made  against 

male  coparceners  as  the  representatives  of  the  joint  family. 
FULL  j  concur,  therefore,  in  the  opinion  of  Mr.  Justice  Kernan. 

BENCH.  The  CHIEF  JUSTICE.  —  I  concur. 

PARKKR,  J.  —  I  concur. 


12  M.  273  =  1  Weir.  375. 
[273]  APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr,  Justice  Parker. 


QUEEN-EMPRESS  v.  RAMANA  AND  OTHERS.* 
[15th  and  20th  February,  1889. i 

Penal  Code,  Sections  37  J.  373 — ("ode  of  Criminal  Procedure,  Sections  234  find  5H7 — 06- 
tainmq  a  minnr  for  prostitution —Dancing  girl  caste — Adoption — Misjoinder  of 
cJtarges — Immaterial  irregularity. 

A  wormn.  b^in?  a  rnetnb'T  of  the  cUncing  girl  cisbe,  obfained  possession  of  a 
minor  girl  and  emoloyel  her  for  the  purposa  of  prostitution  ;  she  subsequently 
obtainel  in  adoption  another  minor  girl  from  her  parent*,  who  belonged  to  the 
same  caste.  She  and  the  parents  ot  the  second  girl  were  cbar^^d  fog»thor  under 
Sections  372,  373  of  the  Penal  Code.  The  charges  related  to  both  girls; 

Held,  (1>  that  the  two  charges  should  not  h*ve  been  tried  together,  but  the 
irregularity  committed  in  so  trying  them  had  caused  no  failure  of  justice  ; 

(2)  that  Sections  372,  373  of  the  Penal  Code  may  be  applicable  in  a  case 
where  the  minor  concerned  is  a  member  of  the  d*ncing  girl  caste. 

Per  Muttusami  Ayyar,  J. — It  would  be  no  offanc»  if  the  intention  was  that 
the  girl  should  he  brought  up  as  a  daughter,  and  that,  when  she  attains  her 
age,  she  shouH  be  allowed  to  select  either  to  rmrry  or  fellow  the  profession  cf 
her  prostitute  mother. 

[R.,  22  C.  164  (172)  ;  27  C.  839  (845)  ;  15  M.  323  (330)  =  3  Weir  :-66  '372)  ;  19  M.  127 
(132,  137);  UCr.L.J.  33  (34)  =  18  Ind.  Cus  257  =  24  M.L.J.  211  =  13  M.L.T.  131 
=  (1913)M.W,N.  207  (216).] 

CASE  of  which  the  records  were  calle'i  for  hy  the  High  Court  under 
Section  435  of  the  Code  of  Criminal  Procedure. 

The  first  and  second  accused,  who  are  members  of  the  Bhogam  or 
dancing  girl  casre.  give  their  daug  iter  Ramabhai,  while  still  a  young  child, 
in  adoption  to  the  f  >urtb  accused,  who  was  a  member  of  the  same  caste. 
The  fourth  accused  had  some  years  before  obtained  from  a  woman  of 
another  caste  a  girl  named  Dasari  Narayanam,  who  was  employed  by  her 
for  the  purpose  of  prostitution  while  skill  a  minor. 

The  first,  second,  and  the  fourth  accused  were,  re^p^ctivelv,  convicted 
by  the  Additional  Deputy  Magistrate  of  Kistna  in  Ca-e  No.  23  of  1888  of 
the  offences  of  disposing  of  and  obtaining  possession  of  a  minor  with 
intent  that  nuch  minor  be  em  cloved  for  the  purple  of  prostitution,  under 
Sections  372,  373  of  the  Penal  Code.  They  appealed  to  the  Sessions  Court. 

[274]  The  Sessions  Judge  on  appeal  reversed  the  conviction  of  the 
first  and  second  accused,  holding  that  no  offence  had  been  proved  with 
regard  to  Ramabhai ;  he,  however,  held  that  the  fourth  accused  was  guilty 
in  respeut  of  Dasari  Narayanam,  and  confirmed  her  conviction.  He  dealt 
with  the  cases  as  follows  : — 

"  The  Magistrate  ought  not  to  have  included  in  this  trial  the  case 
concerning  the  minor  Ramabhai.  It  has  no  connection  whatever  with 
the  case  of  the  first  witness,  and,  moreover,  the  circumstances  are  different. 


*  Criminal  Revision  Case  No.  720  of  1888. 
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On  the  merits  I  much  doubt  if  a  conviction  can  be  upheld  in  the  case  of        1889 
the  minor  Ramabhii.    She  is  the  daughter  of  the  first  and  second  accused,     FEB.  20. 
who  are  of  the  Bhogam  or  dancing  cLiss,  and  she  was  given  in  adoption 
to  fourth  accused,  who  is  the  aunt  of  the  first  accused.     This  may  have     APPEL- 
been  done  in  order   that  she   might   inherit  the  property  of  the  fourth       LATE 
accused.     Ib 'did  not  place  the  minor  Ramabhai  in  a  position  worse  than  CRIMINAL, 
that    which  she   occupied  before  this  adoption.     The   child  was   of   the 
Bhogam  class   l>oth  before  «n  1    after  the  adoption.     I  understand  that  *2  M.  273  = 
Sections  372  and  373  of  the  Penal  Code  are  directed  against  a  disposal  of  a  *  Wejr  373- 
minor  which  takes  her  from  a  position  where  she  is  not  so  liable  to  become 
a  prostitute  and  places  her  in  a  position  where  she  is  more  liable  Jbo  be- 
come a  prostitute.     I  do  not  consider  that   these   sections  can   apply  to 
adoptions  among  the  dancing  women  class  themselves,  which  do  not  alter 
for  the  wor-e  the  status  of  the  child. 

"  Taking  this  view  of  the  case,  I  reverse  the  conviction  of  the  first' 
and  second  accused,  and  of  the  fourth  accused  as  far  as  the  minor 
Ratnttbhai  is  concerned. 

It  amwars  to  me  that  the  fourth  accused  is  guilty  under  Section 
372  of  the  P^ml  Code  with  regard  to  the  girl  Disari  Narayanam,  who 
was  obtained  from  a  woman  of  another  caste  and  was  actually  subjected  to 
prostitution  while  still  a  minor,  the  fourth  accused  receiving  the  proceeds 
of  this  prostitution.  This  is  altogether  different  from  the  transaction 
with  regard  to  tho  second  girl  Ramabhai,  who  was  given  in  adoption 
by  one  member  of  the  dancing  girl  caste  to  another  and  who  may  be 
intended  for  marriage  and  not  for  prostitution.  The  question  whether 
adoption  in  this  class  is  necessarily  immoral  is  fully  discussed  in  the 
judgment  of  Mutbusami  Ayyar,  J.,  in  Venkuv.  Mahalinga  (1>.  The  [275] 
sentence  on  fourth  accused  of  six  months'  simple  imurisonment  and  a  fine 
of  Rs.  200,  in  default  six  weeks'  further  imprisonment  is  confirmed." 

The  Acting  Government  Pleader  (Subramania  Ayyar),  for  the  Crown. 

Shadagopachariyar^  for  the  accused. 

The  arguments  adduced  in  this  case  appear  sufficiently  for  the  pur- 
pose of  this  report  from  the  judgments  of  the  Courc  (MUTTUSAMI  AYYAR, 
and  PARKER,  JJ.). 

JUDGMENTS. 

PARKER,  J. — The  Deputy  Magistrate  was  no  doubt  in  error  in  trying 
the  two  charges  together  (Section  234,  Criminal  Procedure  Code)  ;  but  I 
do  not  think  this  irregularity  has  caused  a  failure  of  justice  or  that  it  has. 
prejudiced  the  founh  accused. 

The  Sessions  Judge  has  set  a^ide  the  conviction  on  the  ground  that 
as  the  minor  Raruabnai  was  of  the  dincing  girl  class  bafore  adoption, 
her  adoption  did  not  alter  her  status  for  the  worse.  The  ground  of  deci- 
sion does  not  appear  to  me  to  be  sound  in  law. 

Ramabhai  was  the  legitimate  daughter  of  parents  who  were  married, 
though  of  the  Bhogam  caste,  and  the  essence  of  the  prosecution  was  not 
that  she  was  adopted  by  the  fourth  accused,  but  that  she  was  given  by 
her  parents  and  taken  by  the  fourth  accused  with  the  intent  that  she 
should  be  employed  or  used  for  the  purpose  of  prostitution.  The  child 
was  of  coursa  too  young  no  be  imm3diately  used  for  such  purpose,  but  the 
allegation  was  thit  sne  was  adopted  hy  the  fourth  accused,  herself  a  pros- 
titute, who  had  quarrelled  with  another  girl  whom  she  had  brought  up 
to  be  a  prostitute  and  whose  earnings  as  a  prostitute  she  had  received,  and 

(1)  11  M.  393. 
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1889       that  the  intention  of  the  fourth    accused  was  to    train    un   Ramabhai  to 

PBB.  20.     follow  the  same  course  of  life.     It  appears  to  me  that  if  these  allegations 

were  found  in  the  affirmative,  the  legal  offence    would  be  complete   even 

APPEL-     though  the  ago  of  the  child  prevented  her  immediate  prostitution  and  allow- 

LATE       ed  time  for  repentance. 

CRIMINAL.          IQ   ^lie   testimony   of   prosecution    witnesses    Nos.  1,  2,  4,  5    and  7 
there  wa*  legal  evidence  in  support  of  the  criminal  intention,  and  the  testi- 
12  M.  273=   mony  of  the  defeoca  witnesses  that  the  adoption  was  for  the  purpose  of  the 
1  Weir  378.  minor  inheriting  the  fourth  accused's  property  is  not  necessarily  inconsist- 
ent   with  ihe  allegation  of  the  prosecution  witnesses.   It  was  for  the  Judge 
to  weigh  that  evidence,  but  he  had  not  done  so. 

[276]  It  has  been  held  in  Venku  v.  Mahalinga  (1)  that  prostitution  is 
not  the  essential  condition  or  necessary  consequence  of  an  adoption  by  a 
dancing  girl,  but  is  an  incident  due  to  social  influences.  It  is  a  question 
to  be  determined  on  the  evidence  and  on  the  circumstances  of  this  case 
whether  the  prosecution  has  made  out  the  criminal  intention  or  whether 
the  Judge  can  come  to  the  conclusion  on  the  evidence  that  the  adoption 
was  merely  made  to  secure  to  the  fourth  accused  a  person  competent  to 
perform  her  obsequies  and  to  take  her  property. 

The  Judge  has  not  recorded  any  finding  upon  the  evidence.  I  would, 
therefore,  set  aside  the  acquittal  and  direct  that  the  appeal  be  re-heard. 

MUTTUSAMI  AYYAR,  J. — I  am  also  of  opinion  that,  though  there  was 
a  misjoinder  of  charges,  yet  it  was  only  an  irregularity  which  did  not 
result  in  failure  of  justice.  I  also  think  Sections  372  and  373  do  not 
cease  to  be  applicable,  because  the  minor  concerned  is  of  the  Bhogam  or 
dancing  girl  caste.  The  act  proved  in  the  case  before  us  is  the  giving  and 
accepting  of  a  minor,  as  it  is  said,  in  adoption.  It  is  perfectly  immaterial 
whether  a  second  adoption  during  the  lifetime  of  the  first  witness  for  the 
prosecution,  who  is  said  to  have  been  first  adopted,  is  valid,  or  whether 
it  amounts  to  fosterage  resulting  in  no  jural  relation.  In  order  to  support 
a  conviction  under  Section  372  or  373,  it  would  be  sufficient  to  show  that 
the  girl  was  given  and  accepted  with  the  intention  mentioned  therein.  It 
is,  however,  necessary  to  bear  in  mind  whilst  coming  to  a  finding  as  to  the 
intention  that,  when  an  act  is  not  per  se  criminal,  the  specific  intent 
which  renders  it  criminal  must  be  established  by  cogent  evidence.  The 
minor  Ramabhai  is  only  a  child  of  eight  years  of  age,  and  the  adoption  took 
place  three  years  ago.  It  is  reasonable  to  infer  that  there  was  no  intention 
at  the  time  of  adoption  to  employ  her  at  once  for  purposes  of  prostitution. 
It  would  also  be  no  offence  if  the  intention  was  that  the  girl  should  be 
brought  up  as  a  daughter  and  that,  when  she  attains  her  age,  she  should 
be  allowed  to  elect  either  to  marry  or  follow  the  profession  of  her  prostitute 
mother.  If,  on  the  other  hand,  the  intention  was  that  the  girl  should 
be  employed  as  a  prostitute  whilst  she  continues  to  be  a  minor,  the  accused 
might  then  be  liable.  Though  the  adoptive  parent  may  be  a  prostitute, 
[277]  yet  she  may  have  civil  rights.  In  criminal  cases  the  presumption 
of  innocence  must  be  displaced  by  positive  evidence.  As  the  evidence  in 
this  case  was  not  specific  in  the  sense  indicated  above,  I  doubted  at  first 
if  we  should  at  all  interfere  in  revision.  After  reading  Mr.  Justice  Parker's 
judgment,  I  see  no  objection  to  directing  a  re-hearing  of  the  appeal  in  order 
that  the  Judge  may  come  to  a  distinct  finding  with  regard  to  the  intention, 
and  then  dispose  of  the  case,  and  I  concur  in  the  order  proposed  by 
Mr.  Justice  Parker. 

(1 )  1 1  M.  393. 
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APPELLATE  CIVIL.  JAN.J9, 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker.  APPEL- 


~  LATE 

SIVASANGU  AND  ANOTHER  (Defendants  Nos.  2  and  3),  Appellants          CIVIL. 

v.  MINAL  (Pluinti/),  Respondent*      [12bh  and  13oh  April,  1888  and  ' 

29th  January,  1889.]  12  M  27T. 

Hindu  law — Inheritance  -  Rule  of  inlieritance  affected  by  manner   of  life—Maraver 
prostitutes— Act  XX I  of  1850. 

A  married  Maraver  woman  deserted  her  husband  and  lived  in  adultery  with 
another  man.  to  whom  she  bore  four  children.  Of  thesa  children,  the  two 
daughters  associated  together  leading  the  life  of  prostitutes,  and  the  two  Rons 
separated  themselves  from  their  sisters  and  observed  caste  usage  The  elder 
daughter  died  leaving  property  in  land  : 

Hald,  tb.it  the  sister  succeeded  to  the  deceased  in  preference  to  the  brother. 

[R,,  31  B.  495  (509)  =9  Bom  L.R.  774  (786)  ;  34  B.  553  =  12  Bom.  L.R.  545  (554)  =  7 
Ind.  Ca*.  459  ;  21  C.  697  (701);  13  M.  133  ;  23  M  171  (177)  ;  17  O.L  J.  48S  (456) 
=  17  C.W  N.  679  (693)  ;  24  M.L.J  223  (227)  =  13  M.L.T.  88  (90i  :  4  N  L  B.  31 
(37)  ;  Appr  &  D  St..  38  C.  493  (498)  =  15  C.W.N.  807  =  9  Ind.  Gas.  657  ;  D.,  25 
C.  '^54  (258; ;  26  M.  509.] 

SECOXD  Appeal  against  the  decree  of  S.  Gopalachari,  Subordinate 
Judge  of  Malura  (Ease),  in  Appeal  Suit  No.  539  of  1886,  reversing  the 
decree  of  M  A.  Tirumalachari,  Districb  Munsif  of  Dindigul,  in  Original  Suit 
No.  596  of  1885. 

Suit  to  redeem  certain  land  mortgaged  by  one  Kupoayi,  deceased,  to 
defendant  No.  1.  The  plaintiff  was  the  sister  of  the  lata  Kuopayi.  and 
claimed  both  under  a  will  alleged  to  have  been  executed  by  the  latter  in 
her  favour  on  8,h  July  1881  and  also  as  heir  by  Hindu  law.  Defendant 
No.  2,  who  was  brought  on  to  the  record  by  an  order  of  the  District 
Munsif,  denied  the  validity  of  the  will  and  claimed  to  be  a  preferential 
heir  to  the  deceased,  being  the  son  of  her  brother. 

[278]  The  relationship  of  the  parties  as  described  above  was  admit- 
ted, and  it  was  also  admitted  that  the  deceased  Kuppayi,  who  was 
unmarried,  acquired  the  property  in  suit  from  a  man  with  whom  she  lived 
as  a  concubine. 

Kuppayi,  the  plaintiff,  Kandasami  (since  deceased),  who  was  the 
father  of  djfen  lanb  No.  2  and  one  Karuppannan,  who  was  brought  on  to 
the  record  by  the  order  of  the  High  Court,  were  the  children  of  a  woman 
of  the  Maraver caste  called  Karuppayi  by  one  Shanmuga  Pillai,  with  whom 
she  lived  as  a  concubine  after  deserting  her  husband.  The  dates  when 
these  events  took  place  did  not  appear  from  the  record  of  the  second 
appeal.  The  plaintiff  was  unmarried  and  had  lived  with  various  paramours. 
The  further  circumstances  of  the  family  appear  sufficiently  below. 

There  was  no  substantial  dispute  as  to  the  mortgage  sought  to  be 
redeemed,  and  the  will  set  up  in  the  plaint  was  not  established  to  the 
satisfaction  of  either  the  Court  of  first  instance  or  the  Court  of  first  appeaL 
The  sole  question  in  thia  case  accordingly  related  to  the  law  of  inheritance 
applicable  to  the  case. 

The  District  Munsif  dismissed  the  suit  and  the  Subordinate  Judge 
passed  a  decree  in  favour  of  the  plaintiff  for  the  reasons  summarized  in 
the  following  order  of  the  High  Court. 

Defendant  No.  2  preferred  this  second  appeal. 

*  Second  Appeal  No.   75  of  1887. 
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1889  Bhashyam  Ayyangar  and  Kaliyanaramayyar,  for  apuellants. 

JAN.  29.  Subramanya  Ayyur,  f^r  respondent. 

The   arguments   adduced  on    this   second  appeal  appear  sufficiently 

APPKli-     for  the  pumose  of  this  report  from  Che  following  order  and  judgment. 
LATK  This  second  appeal  came  on  for  hearing  on  Thursday,  the  12th  April 

CIVIL.      1888,   and  ou  Friday,   the    13th    April    1888,  when  the  Court  made  the 
following 

12  M.  277.  OKDER. — The  appellant  is  the  brother's  son  and  the  respondent  is  the 

sister  of  one  Arulayi  alias  Kuppayi.  About  seven  or  eight  years  before  suit, 
Kuppayi  mortgaged  the  land  in  dispute  to  the  first  defendant  with 
possession.  Kuppayi  died  in  July  1881  leaving  her  surviving,  besides 
the  appellant  and  the  respondent,  a  brother  named  Karuppannan,  who  is 
not  a  party  to  the  present  suit.  Kuppayi  and  her  survivors  were  the 
chil  tren  and  grandson  of  one  Karuppayi,  a  woman  of  the  Maraver 
caste.  Karuppayi  wns  originally  a  married  woman,  but  she  since  left 
herhushand  and  lived  in  concubinage  with  one  ShunmugaPillai.  Kuppayi, 
[279]  the  deceased,  the  appellant's  father  Kandasami,  and  Karuppannan, 
her  brother,  werexthe  offspring  of  the  illicit  union  between  Karuppayi  and 
Shunmuga  Pillai.  Kuppayi  did  not  marry,  but  lived  wi'.h  s..varal  persons 
in  concubinage,  two  of  whom  were  the  late  Z  <mindar  of  Kannivadi  and 
one  Boonoi  Balayam  Pillii.  The  Subordinate  Judge  was  of  opinion  that  she 
acquired  the  land  in  suit  with  monies  which  she  earned  by  living  in  prosti- 
tution with  the  Zemindar  of  Kannivadi  The  respondent  brought  the 
present  suit  against  the  first  defendant  alone  to  redeem  the  mortgage 
executed  by  her  deceased  sister.  Though  she  allege  i  also  that  the  property 
in  dispute  was  acquired  jointly  by  her  and  by  her  deceased  sister,  and  that 
the  latter  left  a  will  in  her  favour,  she  since  abandoned  those  grounds  of 
claim.  The  substantial  question  which  was  insisted  on  throughout  was 
whether  she  was  Kuppayi's  heir.  Like  Kuppayi,  she  also  never  married, 
but  lived  in  prostitution.  It  is  alleged  for  her  that  she  lived  with  her  sister 
when  the  latter  die  1,  while  her  brother,  Karuppannan,  and  nephew,  the 
appellant,  lived  apart.  It  is  admitted  during  the  hearing  of  this  second 
appeal  that,  though  the  appellant's  father  was  the  son  of  a  prostitute  mother, 
the  appellant  himself  was  born  to  his  father  in  wedlock.  It  does  not 
appear  from  the  record  before  us  whether  Kaiuppacnan  is  married  or 
not.  Thp  first  defendant,  the  mortgagee,  denied  that  t:.e  respondent-plain- 
tiff was  Kuppayi's  legal  representative,  and  pleaded  that  the  appellant 
was  the  person  entitled  to  redeem,  alleging  that  he  had  in  his  possession 
other  properties  left  by  Kuppayi  and  received  the  melvaram,  payable 
to  Kuppayi  under  the  instrument  of  mortgage.  Thereupon,  the  District 
Munsif  made  him  a  parr.y  (defendant)  to  the  suit,  and  as  the  second 
•  defendant,  he  contended  that,  being  the  brother's  son  of  the  deceased 
woman,  he  was  a  preferable  heir.  The  District  Munsif  held  that  the  rule 
of  law  applicable  to  this  case  was  the  Hindu  law  applicable  to  the  fee  of  an 
unmarried  sister,  and  that  the  deceased's  brother  Karuppannan  was  the 
lawful  heir,  and  on  this  ground  he  dismissed  the  suit.  The  plaintiff 
appealed  from  that  decision  to  the  Subordinate  Judge,  and  made  the  appel- 
lant before  us  one  of  the  respondents.  The  Subordinate  Judge  considered 
that  a  prostitute  was  neither  a  maiden  nor  a  damsel  within  the  meaning 
of  the  rule  of  Hindu  law  which  applied  to  the  descent  of  sister's  fee,  and 
he  was  of  opinion  that  the  rule  of  decision  was  the  one  laid  down  by  the 
[280]  author  of  the  Mitakshara  in  regard  to  the  peculiar  property  of  a 
woman  who  contracted  a  marriage  in  one  of  the  disapproved  forms. 
He  considered  that  the  sister  might  be  preferred  to  her  brother,  but 
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that  the    brother    excluded   the    brother's    son  and    accordingly    passed        1889 
a  decree  in  favour    of    the   respondent.     From    this    decree,    the  mort-     JAN.  29. 
gagee,  the  first   defendant,    has    preferred  no    second    appeal,    but    the        ~ 
second  defendant,  the  brother's  son  of  Kuppayi,  the  deceased,  has  preferred      APPEL- 
this  appeal.  LATE 

As  Kuppayi,  to  whom  the  property  in  suit  belonged  is  dead,  the  case      CIVIL, 
before  us  is  clearly  one  of   vested  inheritance  and  not  of  contingent  rever- 
sion, in  which  there   might  be  a  doubt  as  to  whether  the   brother  or  the    12  M>  27"'r 
brother's  son  would  be  the  heir  in  existence  when  the  reversion  should 
fall  in  or  become  an  estate  vested  in  possession.     The  appellant's  pleader 
does  not  attempt    to  controvert  the  position  that   one  of  the  rules  .applic- 
able to  collateral   succession   in  the  case  of  ordinary  Hindu    property  is 
that  the  nearer  in    degree  excludes  the  more  remote.     Nor  can  there  be 
any  doubt  as  to  the  soundness  of  the  rule,  for,    in  the   compact  series  of 
heirs  indicated  by  the  text  of  Yagnyavalcya,  the  author  of  the  Mitakshara 
places  the  brother  before  the  brother's  son.     As  to  the  rule  of  law  applic- 
able  in  the  case  before  us,   both  the    Lower    Courts  are   in  error.     A 
prostitute  is  certainly  not  a  maiden  within  the  meaning  of  the  rule  applic- 
able to  the  sister's  fee.     Nor  can  property  acquired   by    her  with  funds 
earned  by  prostitution    be  treated   as  stridhanam   or  property  given  to  a 
woman  who  contracts  an    Asura  marriage  or   a  legal  marriage  though  in 
one  of  the  inferior   forms  prescribed   by  the  law.     A  legal  marriage  and 
the  character  of  the  property  as   stridhanam  are  the  prerequisites  of  the 
rule  of  succession  mentioned  by  the  Subordinate  Judge. 

The  decision  of  the  High  Court  in  the  Sivaganga  case  which  was 
confirmed  by  Her  Majesty  in  Council  is  clearly  against  the  view  that  all 
property  vested  in  a  woman,  however  acquired,  is  her  sridhanam   govern- 
ed by  the  special  rules  of  succession  prescribed  by  the  Mitakshara  in 
regard  to  woman's  peculiar  property.     We  are  of  opinion  that  the  proper- 
ty left  by   Kuppayi  must  be  treated  as  ordinary  Hindu  property,   if  the 
Hindu  law  regulated '  its  devolution.     The  rule  of  law  applicable  to   the 
children  of  a  prostitute  mother  who  have  elected  to  retain  Hindu  usage 
is  that  of  Hindu  law  as  laid  down  in  the  decision  of  the  Privy  Council 
in  l£yna  [281]  Boyee  v.  Ootaram  (1).     We  are,  however,  not  inclined  to 
apply  this  rule  at  once.     Before  coming  to  a  decision,  it  is  desirable, 
first,  to  make  the  brother  of  Kuppayi  a   party  defendant,   and   then   to 
determine  the  question.     It   will  also  be  necessary  to  ascertain  whether, 
as  suggested  by  the  respondent's  pleader,  the  respondent  and   Kuppayi 
lived  together  and  continued  to  practise  prostitution  whilst  their  brother 
lived  apart  from   them  and  resumed   his    status   as  a  member  of  caste, 
electing  to  follow  its  approved  usage  and  regarding  his  sisters  as  degraded, 
and  if  so,  whether,  according  to  the  usage  of  the  class  to  which  the  parties 
to  this  second  appeal  belong,   there  is   any  special  rule  of  preference   in 
favour  of  the  sister  in  regard  to  succession  to   the  property  left  by   her 
prostitute  sister. 

It  was  held  by  the  Sudder  Dewanny  Adalat  in  Tara  Munnee  Dassea 
v.  Motee  Buneanee  (2)  that  under  Hindu  law  prostitute  daughters  living 
with  their  prostitute  mother  succeeded  to  the  mother's  property  in  pre- 
ference to  a  married  daughter  living  with  her  husband.  The  ratio  deci- 
dendi  was  that  the  legal  relation  of  a  married  and  respectable  daughter  to 
her  mother  ceased  when  the  latter  became  an  outcaste.  The  contention 
for  the  respondent  is  that  directly  the  brothers  of  a  prostitute  marry  and 

(1)  8  M.I.A.  400.  {2)  7  Sel.  Rep.  S.D.A.   273=8  I.D.  (0.  8.)  247. 
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1889       resume  their  caste  usage  separating  from  her,  their  legal  relation  to  their 
JAN.  29.     prostitute  sister  ceases. 

We  shall,  therefore,  direct  the  Subordinate   Judge   to   make    Karup- 

APPEL-     pannan  a  party    to  the  present  suit,  and  after  hearing  his  defence,  to  try 

LATE       whether  the  rule  of  succession  applicable  to  ordinary    Hindu   property   is 

CIVIL,      applicable  to  the  property  left  by  Kuppayi ;  whether  the  respondent  was 

an    associate   of  her  deceased  sister  in  her  degraded  condition  as  a  prosti- 

12  M.  277.    fcute  and  lived  with  her  at  the  time  of   the   latter's   death  ;  and  whether, 

Karupuannan,  their  brother,  and  the  appellant  had  separated  from  them 

resuming  their  caste  usage ;  if  so,  whether,  according  to  the  usage  of  the 

class  to  which  the  parties  belong  or  otherwise,  hhere  is  a  rule  of  preference 

in  favour  of  the  sister. 

Another  contention  in  this  case  was  that  the  second  appeal  should  be 
dismissed  on  the  ground  that  the  brother  excluded  the  brother's  son,  and 
fchat  the  appellant  was  not  a  necessary  party  to  the  present  suit.  If  the 
Hindu  law  applicable  to  ordinary  Hindu  property  governed  this  case,  the 
suit  must  be  dismissed  on  the  [282]  ground  that  neither  the  appellant 
nor  the  respondent  was  Kuppayi's  heir.  The  fairer  course  would  be  to 
make  the  brother  a  party  and  to  adjudicate  on  the  claim  once  for  all  after 
hearing  his  defence  instead  of  dismissing  the  appeal  and  thereby  encourag- 
ing a  multiplicity  of  suits. 

The  findings  on  the  issues  mentioned  above  will  be  returned  within 
three  months  from  the  date  of  the  receipt  of  this  order,  when  ten  days  will 
be  allowed  for  filing  objections. 

In  compliance  with  the  above  order,  the  Subordinate  Judge  added  as 
a  party  to  the  suit  Karuppannan,  the  plaintiff's  brother  (who  in  his  written 
statement  denied  the  title  of  the  plaintiff  and  set  up  a  superior  claim  in 
himself  as  a  preferential  heir,)  and  subsequently  returned  on  the  above 
issues  as  follows. 

As  to  the  first  issue,  whether  the  rule  of  succession  applicable  to 
ordinary  Hindu  property  is  applicable  to  the  property  left  by  Kuppayi,  he 
said  : — 

The  line  of  heirs  to  the  property  of  female  depends  upon  (a]  the 
source  of  the  acquisition,  (b)  the  status  of  the  acquirer,  viz.,  whether  she  is 
a  maiden,  a  female  under  coverture,  or  a  widow. 

"  The  sources  of  acquisition  may  be  classified  under  five  heads  : — (1) 
gifts  by  relatives  or  stridhanam  in  the  technical  sense  ;  (2)  presents  from 
strangers,  (3)  inheritance,  (4)  earnings  by  labour,  skill  or  mechanical  arts, 
(5)  accumulations. 

"The  property  in  dispute  in  this  case  must,  upon  the  evidence  .  .  . 
be  looked  upon  either  as  a  present  given  by  the  Zemindar  of  Kannivadi 
when  Kuppayi  was  in  his  keeping,  or  as  a  purchase  made  by  her  with  such 
presents.  It  must,  therefore,  be  treated  as  falling  either  under  division 
(2)  or  division  (4)  above  referred  to. 

But  Kuppayi  was  neither  a  maiden,  nor  a  married  women  nor 
a  widow.  And  though  as  regards  presents  from  strangers  and  earnings  by 
labour,  &c.,  Katyayana  makes  this  provision,  viz.  :  '  The  wealth  which  is 
^  earned  by  mechanical  arts  or  which  is  received  through  affection  from  a 
stranger  is  subject  to  her  husband's  dominion,  '  which  would  seem  to 
cover  only  cases  where  the  acquisition  is  made  by  a  female  under 
coverture,  there  is  no  provision  at  all  in  the  text-books,  so  far  as  I  can 
see,  in  regard  to  the  descent  of  property  acquired  by  a  female  through 
prostitution,  except  the  following  which  is  to  be  found  in  Strange's 
[283]  Manual  of  Hindu  Law,  para.  363  : — '  With  prostitutes,  the  tie  of 
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4  kindred  being  broken,  none  of  their  relatives  who  remain  undegraded  in        1889 
'  caste,  whether  offspring  or  other,  inherit  from  them — Tara  Munnee  Dassea     JAN.  29. 
'  v.  Motee  Buneanet  (1).     Their  issue    after  their  degradation    succeed.'  "      . 
This  docsriae  wa$  accepted  by  the  High  Court  in  Mayna  Bai  v.  Uttaram  (2). 
The   particulars  and  ratio  decidendi  of  Tara    Munnee  Dassea  v.   Motee       LATE 
Buneanie,  which  was  also  approved  of  in  Mayna  Bai  v.    Uttaram,    have      Civil/, 
been  already  given  in  the  order  of  their  Lordships  in  this  suit    remitting         vT~m 
issues  for  trial.     That   decision   contains  the  nucleus  for  the   proposition 
formulated  by  Mr.  Justice  L.  Strange.* 

For  these  reasons,  it  seems  to  me  that  the  issue  under  consideration 
must  be  answered  in  the  negative,  and  that,  at  all  events,  the  succession 
here  would,  in  the  first  instance,  devolve  not  on  the  relatives  that  remain 
undegraded  in  caste,  but  on  those  who  are  Kupoayi's  heirs  after  the 
degradation,  or  who  are  her  associates  in  the  degradation. 

The  Subordinate  Judge  further  found  with  reference  to  the  second 
and  third  issues,  that  (1)  the  plaintiff  was  an  associate  of  her  deceased 
sister  in  her  degraded  condition  as  a  orostitute  and  lived  with  her  at  the 
time  of  the  latfeer's  death  ;  and  that  (2)  the  fasher  of  the  second  defendant 
and  the  second  and  third  defendants  had  separated  from  the  plaintiff  and 
her  sister,  resuming  their  caste  usage.  On  the  fourth  issue  it  was  held 
that  on  the  facts  recorded  under  the  first  issue  the  plaintiff  was  the 
preferential  heir. 

This  second  appeal  having  come  on  for  re-hearing  the  Court  delivered 
the  following 

JUDGMENT. 

We  see  no  reason  to  suppose  that  the  Subordinate  Judge  has  come 
to  a  wrong  conclusion  on  any  of  the  issues  referred  to  him  for  trial. 

But  it  is  argued  that  under  the  ordinary  Hindu  law  the  brother 
excludes  the  sister ;  that  no  exception  can  be  validly  made  (under  Act  XXI 
of  1850)  on  the  ground  that  the  deceased  was  an  outcaste. 

Act  XXI  of  1850  was  intended  to  apply  to  those  who  by  change 
of  religion  or  otherwise  lose  their  caste,  and  to  preserve  to  [284] 
them  any  right  of  inheritance  which  they  might  otherwise  forfeit 
under  ancient  Hindu  law  or  the  usage  of  the  country.  We  are  inclined  to 
doubt  whether  the  case  before  us  is  at  all  with  in  the  purview  of  the  Act. 
Assuming  that  it  is,  as  argued  before  us,  the  Act  did  not  abrogate  any 
rule  of  preference  which  might  exist  as  between  the  sister  of  a  prostitute 
associated  with  her  in  her  degraded  condition  and  her  brother  who 
remained  in  the  caste,  and  treated  her  and  the  deceased  as  being  out  of 
caste. 

The  view  taken  by  the  Subordinate  Judge  that  the  sister  is  entitled 
to  preference  is  supported  by  the  principle  laid  down  in  the  case  men- 
tioned,— Tara  Munnee  Dassea  v.  Motee  Buneanee  (1).  There  the  com- 
petition was  between  a  married  daughter  in  caste  and  a  prostitute 
daughter  was  lived  with  her  prostitute  mother  when  they  were  out  of 
caste. 

Following  the  opinion  of  the  Pundit,  the  Sudder  Dewanny  Adalat 
held  that  the  two  prostitute  daughters  were  alone  entitled  to  inherit  what 
the  prostitute  mother  had  left,  and  that  the  relation  of  the  married  and 
respectable  daughter  to  the  out-caste  mqther  had  been  severed. 

*  The  Subordinate  Judge  also  referred  to  II  TIacnaghten's  Hindu  Law,  pp.  132,  133, 
137. 

(1)  7  Sel.  Rep.  S.D.A.  273  =  81.  D.  (O.  S.)  U7.         (2)  2  M.H.C.E.  196  (202). 

547 


12  Mad.  283 


INDIAN   DECISIONS,   NEW  SERIES 


[YoL 


1889  Although  the  case  was  decided  prior  to  Act  XXI  of  1850,  we  observe 

JAN.  29.     that  there  is  an  analogy  between   the  legal   relation   of  two   prostitute 

sisters  living  together  in  their  degraded  condition  and  that  of  two  brothers 

APPEL-     living  in  coparcenary,  while  a  third  brother  lives  away  from  them  without 

LATB       any  community  of  interest. 

GiVIL.  We  are  referred  to  no  authority  in  support  of  appellant's  contention, 

and  in  principle  the  view  taken  by  the  Subordinate   Judge   appears  to   us 

12  M.  877.    to  be  sound.     We  therefore  dismiss   the  second  appeal  and   the   second 

defendant  will  bear  the  plaintiff's  cost  therein.     We  make  no  order  as  to 

the  costs  of  Karuppannan. 


[285] 


12  H.  283. 
APPELLATE  CIVIL. 


Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


SAMINATHA  (Defendant  No.  3),  Appellant  v.  EANGATHAMMAL 
(Plaintiff),  Respondent.*      [4th  and  8fch  February,  1889.] 

Civil  Procedure  Code,    Section  43 — Hindu  Law — Maintenance— Suit  to  declare  main- 
tenance fixed  by  a  decree — A  charge  on  land. 

A  Hindu  woman  having  obtained  a  decree  for  maintenance  against  her  husband, 
now  alleged  that  he  had  alienated  part  of  his  property  with  a  view  to  defeat  her 
claim  for  maintenance,  and  sued  him  for  a  declaration  that  certain  land  which 
he  had  not  alienated  was  liable  for  her  maintenance : 

Held,  that  no  cause  of  action  was  shown. 
[Cons.,  17  M.  268.] 

SECOND  APPEAL  again  the  decree  of  T.  Ganapati  Ayyar,  Subordinate 
Judge  of  Kumbakonam,  in  appeal  suit  No.  765  of  1887,  affirming  the 
decree  of  H.  Srinivasa  Bau,  District  Munsif  of  Tanjore,  in  original  suit 
No.  360  of  1886. 

Suit  by  a  Hindu  woman  against  her  husband  and  two  persons  who 
professed  to  hold  mortgages  from  him.  The  plaintiff  had  obtained  a  decree 
against  her  husband  for  maintenance  at  a  fixed  rate  in  original  suit  No.  400 
of  1875  on  the  file  of  the  District  Munsif  of  Tanjore.  Her  plaint  now 
alleged  that  defendant  No.  1  (the  husband)  had  fraudulently  alienated'the 
greater  part  of  his  property  to  defeat  her  claim  to  maintenance,  and  prayed 
for  a  declaration  that  certain  lands  which  remained  unalienated  by  him 
and  their  produce  were  liable  for  her  maintenance.  It  was  pleaded,  inter 
alia  that  the  suit  being  a  second  suit  on  the  same  cause  of  action  was 
not  maintainable  by  reason  of  Sections  13  and  43  of  the  Code  of  Civil 
Procedure. 

The  District  Munsif  found  that  the  professed  mortgages  to  defendants 
Nos.  1  and  2  were  invalid,  and  passed  a  decree  as  prayed  for,  and  the 
Subordinate  Judge  affirmed  his  decree,  observing  with  reference  to  the 
plea  referred  to  above  : 

"  The  first  ground  of  appeal  is  that  this  second  suit  upon  the  [286] 
same  cause  of  action  is  not  sustainable,  and  Section  43  of  the  Civil  Pro- 
cedure Code  is  relied  on.  But  ths.t  section  in  my  opinion  cannot  apply 
to  a  case  of  this  kind.  As  observed  by  Mr.  Mayne  in  Section  379  of  his 
Hindu  Law,  the  maintenance  of  a  '  wife  by  her  husband  is  of  course  a 

No.    1348  of  1888. 
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matter  of  personal  obligation  arising  from  the  very  existence  of  the 
relation  and  independent  of  the  possession  of  any  property.'  If  the 
maintenance  of  a  wife  by  her  husband  is  a  personal  obligation,  whether 
he  possesses  any  property  or  no,  such  considerations  as  that  every  suit 
shall  include  the  whole  of  the  claim  which  a  plaintiff  is  entitled  to  make 
in  respect  of  the  cause  of  action  ;  if  a  plaintiff  omits  to  sue  in  respect  of 
any  portion  of  his  claim,  he  shall  not  afterwards  sue  in  respect  thereof ; 
and  a  person  entitled  to  more  than  one  remedy  may  sue  for  all  or  any  of 
them  but  if  he  omits  to  sue,  he  shall  not  afterwards  sue  for  the  remedy 
so  omitted —  do  not  arise  in  a  suit  similar  to  this,  where  the  plaintiff, 
when  she  sued  her  husband  for  her  maintenance  bad  no  necessity  .to  ask 
that  her  maintenance  should  ba  charged  upon  some  portion  of  her  hus- 
band's property.  The  necessity  for  such  a  prayer  arose  only  when  her 
husband  commenced  to  waste  his  property.  Therefore,  it  cannot  be  said  that 
the  claim  for  maintenance  and  a  claim  to  have  that  maintenance  charged 
upon  the  plaintiff's  husband's  property  arose  out  of  the  same  cause  of 
action  and  that  both  the  causes  of  action  were  so  entwined  as  to 
disentitle  her,  under  Section  43,  to  claim,  in  a  separate  suit,  when  the 
necessity  for  it  arose,  that  a  portion  of  her  husband's  property  may  be 
charged  with  her  maintenance.  When  she  brought  her  suit  for  her 
maintenance,  she  might  have  asked  for  such  a  charge,  but  her  omission 
to  do  so  cannot  debar  her  now  from  asking  for  the  relief." 

Defendant  No.  3  preferred  this  second  appeal. 

Pattabhirdmyyar,  for  appellant. 

Subramanya  Ayyar,  for  respondent. 

The  arguments  adduced  in  this  case  appear  sufficiently  for  the  pur- 
pose of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and 
PARKER,  J.). 

JUDGMENT. 

In  her  plaint,  the  plaintiff  does  not  in  terms  seek  to  make  her 
maintenance  a  charge  upon  the  property  which  has  not  been  alienated. 
Such  a  suit  would  be  barred  under  Section  43,  Code  of  Civil  Procedure, 
Audi  v.  Thatha  (1).  But  she  seeks  for  a  [287]  declaration  that  some 
property  not  alienated  is  subject  to  her  claim  for  maintenance,  and  dates 
her  cause  of  action  from  the  alienation  of  some  other  property.  She  does 
not  state  that  her  husband  is  about  to  alienate  this  particular  property, 
or  that  she  has  any  legal  lien  specially  upon  it,  but  merely  that  her  hus- 
band has  alienated  other  properties  with  a  view  to  defraud  her  of  her 
maintenance. 

It  is  urged  that  the  right  to  have  maintenance  made  a  charge  upon 
immoveable  property  is  an  equitable  relief  only  and  not  a  real  right. 
This  contention  cannot  be  supported  after  the  Full  Bench  decision  in 
Ramanadan  v.  Rangammal  (2),  though  in  any  case,  Section  43,  Civil 
Procedure  Code,  would  operate  as  a  bar  to  such  a  suit. 

We  are  constrained  to  hold  that  plaintiff  has  alleged  no  cause  of 
.action  which  would  entitle  her  to  the  declaration  prayed. 

The  decrees  of  the  Courts  below  must  be  reversed,  and  the  suit 
dismissed  with  costs  throughout. 


1889 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


MALLAN  AND  OTHERS  (Plaintiffs),  Appellants  in  S.A.  730  of  1888 

v.  PURUSHOTHAMA  AND  OTHKRS  (Defendants),  Respondents.  * 

PURUSHOTHAMA  AND  ANOTHER  (Defendants  Nos.  1  and  2), 

Appellants  in  S.  A.  1040  of  1888  v.  MALLAN  AMD  OTHERS 

(Plaintiffs),  Respondents*      [22nd  February,  1889.J 

Land  dedicated  to  family  idol — Land  excluded  from  partition  of  family  property  and 
declared  inalienable— Subsequent  purchase  from  Escheat  Department  of  Govern- 
ment--Sale  in  execution. 

By  a  partition  deed  by  the  six  members  of  a  Hindu  family,  it  was  provided 
that  part  of  the  land  of  the  family  should  be  set  apart  for  the  maintenance  of  the 
family  idol  and  should  be  inalienable  and  the  rest  of  the  land  was  divided  equally. 

Subsequently  the  Government  claimed  the  dedicated  land  as  an  escheat,  and 
•  sold  it,  to  the  members  of  the  family  jointly,  of  whom  one  built  a  house  on  part 
of  C2883  it— less  than  one-sixth — with  the  consent  of  the  others.  The  house 
and  it  site  was  sold  in  execution  of  a  decree  against  the  builder  : 

Held,  that  the  other  members  of  the  family  were  not  entitled  to  have  the 
house  removed  or  the  sale  cancelled. 

SECOND  APPEAL  against  the  decree  of  K.  Kunjan  Menon,  Subordinate 
Judge  of  North  Malabar,  in  appeal  suit  No.  265  of  1887,  modifying  the 
decree  of  S.  Eaghunatha  Ayyar,  District  Munsif  of  Tellicherry,  in  original 
suit  No.  294  of  1886. 

Suit  to  cancel  the  sale  of  certain  land,  described  as  a  house  site,  sold 
to  defendants  Nos.  1  and  2  in  execution  of  a  decree  obtained  by  them 
against  defendant  No.  3  in  Small  Cause  Suit  No.  1216  of  1884  on  tbe  file 
of  the  Subordinate  Court  of  North  Malabar,  and  praying  that  a  house 
built  by  defendant  No.  3  thereon  be  removed. 

The  land  in  question  was  described  in  the  plaint  as  the  property  of 
a  tarwad  of  which  plaintiff  and  defendant  No.  3  were  members.  The 
plaintiffs'  case  (which  had  also  been  set  up  in  a  petition  (dismissed)  filed 
by  them  objecting  to  the  execution  of  the  decree  referred  to  above)  rested 
on  a  deed  of  partition  (Exhibit  A)  executed  in  1863  by  the  father  (Krishna 
Mallan)  and  the  five  uncles  of  the  plaintiffs  including  the  father  of  defend- 
ant No.  3. 

Exhibit  A  was  as  follows  : — 

"We  six  have  with  full  will  agreed  to  divide  in  the  undermentioned 
proportion  tbe  properties  consisting  of  those  which  are  ancestral  to  us  six 
and  of  those  which  were  acquired  by  me  Krishna  Mallan  by  my  efforts 
with  the  assistance  of  the  ancestral  money. 

"The  paramba  called  theruvath  tbazhe  in  which  we  raised  (sic)  and 
which  is  to  the  west  of  the  road  in  the  said  vatikkakem,  the  upstair 
patinhantta  bouse  (house  facing  east)  therein,  and  theruvathathaya 
vatteri  paramba  which  is  to  the  east  of  the  road,  were  acquired  as  jenmam 
by  me  Krishna  Mallan.  The  upstair  thekkini  house,  padi  [gate],  cow-shed 
and  vatikkini,  which  are  in  the  said  first  paramba  and  the  upstair 
kizhekkini  bouse  in  the  second  paramba,  were  built  by  Krishna  Mallan. 

It  is  agreed  that  the  said  two  parambas  which  are  worth  Bs.  2,000 
shall,  without  being  divided,  be  reserved   to  us  six  with  equal  rights,  that 

*  Second  Appeals  Nos.  730  and  1040  of  1888. 
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all  incomes  annually  arising  from   the  said  two  parambas  be  collected  by       i889 
me  Krishna  Mallan  as  long  as  I  am  alive  and,  after  me,  by  my  sons,  and     FEB.  22. 
that  with  those  incomes  the  [289]  worship  of  the  family  god  and  Easwara        ~ 
savas  (divine  worships)  which  are  being  performed  from  time  of  old  for  the     APPEL- 
prosperity  of  all  the  members  of  the  tarwad,  be  performed  for  ever  and       LATE 
ever.<(  CIVIL. 

"  It  is  agreed  that  Krishna  Mallan,  Gopala  Mallan  and  Atchutha 
Mallan  shall  with  their  respective  families  live  separately  in  the  upstair  12  "•  287> 
patinhantta  house  in  the  above-mentioned  first  paramba,  that;  Kama 
Mallan,  Lekshmana  Mallan  and  Anantha  Mallan  shall  with  their  respec- 
tive families  live  separately  in  the  upstair  kizhekkini  house  in  the.ruvath 
thazhe  vatteri  paramba,  the  eastern  and  southern  verandahs  thereof 
being  excluded,  and  that  the  upstair  thekkini  house,  padi,  cow-shed 
and  vatikkini  which  are  in  the  first  paramha,  and  the  eastern  and  southern 
verandahs  of  the  upstair  kizbekkini  house  in  the  second  parambas  shall 
for  ever  and  ever  remain  in  tbe  exclusive  possession  of  Krishna  Mallan 
and  his  children  and  be  enjoyed  by  them. 

"  It  is  agreed  that  neither  the  said  six  persons  jointly  nor  each-  one 
severally  can  give  under  a  document  or  alienate  the  said  two  parambas 
and  tbe  houses  therein  to  any  other  person  on  any  right  whatever,  whether 
on  kanom  or  on  mortgage,  and  that,  if  done  so,  it  shall  not  be  valid. 

'  After  deducting  the  properties  which  are  reserved  undivided  as  said 
above,  the  remaining  properties  which  are  agreed  upon  to  be  divided  are 
those  which  were  acquired  by  Krishna  Mallan  by  his  efforts  with  tbe 
assistance  of  tha  ancestral  money." 

The  document  then  proceeded  to  set  out  the  separate  share  of  tbe  six 
executants. 

The  land  in  question  was  admittedly  part  of  the  two  barambas  with 
regard  to  which  the  provisions  of  the  partition  dead  are  given  above  ;  and 
the  plaintiff  claimed  that  by  reason  of  those  provisions  it  could  not  be 
sold  in  execution  of  the  decree  against  defendant  No.  3,  &c.  It  appeared 
that  in  1871  the  Government  claimed  the  land  as  an  escheat,  but  before 
it  was  declared  to  be  such,  the  surviving  executants  of  Exhibit  A  and 
the  representatives  of  the  others  jointly  purchased  from  Government 
the  jenm  right  therein,  the  price  being  paid  in  six  equal  shares  and  the 
sale-deed  being  executed  in  the  name  of  the  six  persons.  Under  these 
circumstances  the  District  Munsif  finding  that  the  land  in  question  was 
less  than  the  one-sixth  share  of  defendant  No.  3  dismissed  the  plaintiff's 
suit. 

On  appeal  the  District  Judge  said  : — 

[290]  "  I  accept  Munsif's  finding  that  the  ground  forms  part  of  a 
paramba  which  is  the  undivided  common  property  of  all  the  six  co-parceners 
of  a  family  governed  by  Hindu  Law,  but  I  cannot  understand  how  in  this 
view  he  upheld  the  sale.  So  long  as  the  six  co-parceners  continue  undivided 
each  and  every  one  of  them  has  a  joint  interest  over  every  inch  of  the 
ground ;  how  then  this  particular  portion  of  the  paramba  could  be  sold  as 
the  debtor's  sole  share  I  cannot  see.  Munsif's  argument  is  that  the  portion 
sold  is  less  than  what  would  fall  to  the  debtor's  share,  but  his  share  is  not 
ascertained,  and  therefore  any  fractional  pait  of  an  unascertained  portion 
cannot  be  sold.  The  right  of  all  the  co-parceners  is  co-extensive  over  every 
portion  of  the  ground  and  no  one  particular  portion,  therefore,  could  be 
sold  as  exclusively  belonging  to  the  judgment-debtor.  All  that  could 
have  been  sold  is  the  debtor's  "right,  title  and  interest  to  a  one-sixth 
share  of  the  entire  undivided  property  and  the  purchaser  in  auction 
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may  sue  for  a  partition  of  his  share.  The  debtor  had  no  exclusive  saleable 
interest  in  the  portion  sold,  it  being  common  to  all  the  six  co-parceners, 
of  whom  plaintiff  is  admittedly  one.  He  has  therefore  a  right  to  set 
aside  the  sale  so  far  as  the  ground  is  concerned. 

"  As  for  the  house  it  is  the  exclusive  property  of  the  debtor.  He 
builb  it  and  it  is  saleable  for  bis  debt.  I  cannot  see  what  right  the 
plaintiff  has  to  compel  the  purchaser  to  remove  it. 

"  The  result  is  that  the  sale  of  the  ground  is  set  aside  as  against 
plaintiff  and  his  suit  allowed  so  far  dismissing  it  otherwise. 

"  Costs  in  these  circumstances  will  be  borne  by  each  party  through- 
out. Decree  is  modified  accordingly." 

Against  this  decree  the  plaintiffs  preferred  Second  Appeal  No.  730 
of  1888,  and  defendants  Nos.  1  and  2  preferred  Second  Appeal  No.  1040 
of  1888. 

Subba  Ran,  for  plaintiffs. 

Mr.  Gantz,  for  defendants  Nos.  1  and  2. 

The  arguments  adduced  on  these  second  appeals  appear  sufficiently 
for  the  purpose  of  this  reporb  from  the  judgment  of  the  Court  (MUTTUSAMI 
AYYAR  and  SHEPHARD,  JJ.). 

JUDGMENT. 

The  paramba  on  which  the  house  stands  was  no  doubt  set  apart 
by  the  partition  deed  (Exhibit  A)  for  the  use  of  the  family  idol,  excluded 
from  partition  and  declared  to  be  inalienable.  [291]  But  in  1871  the 
Government  claimed  the  paramba  by  right  of  escheat  and  the  appellant's 
family  purchased  it  from  the  Government,  each  of  the  six  co-parceners 
paying  a  sixth  part  of  the  price.  Since  that  time  defendant  No.  3  built 
the  house  now  in  dispute  on  a  portion  of  the  paramba  with  the  consent  of 
the  plaintiffs  and  the  othei  members  of  the  family.  The  Government  was 
entitled  by  right  of  esoheat  to  put  an  end  to  the  arrangement  contained  in 
Exhibit  A  in  favour  of  the  family  idol,  and  defendant  No.  3  was  therefore 
at  liberty  as  a  purchaser  to  elect  either  to  conform  to  or  to  repudiate  the 
original  trust.  Having  regard  to  his  conduct  and  that  of  the  family  in 
regard  to  the  house-site  in  dispute  subsequent  to  1871,  it  is  impossible  to 
reconcile  it  with  an  intention  to  continue  the  original  trust,  at  least  in 
regard  to  the  house  and  its  site.  We  are  unable  to  adpob  the  suggestion 
that  the  original  trust  continued  to  attach  to  the  house-site  in  dispute 
after  1871. 

It  is  next  urged  that  the  house-site  must  be  treated  at  all  events  as 
joint  family  property,  that  although  defendant  No.  3  might  be  entitled  to 
one-sixth  share  in  it,  yet  he  had  no  specific  property  in  the  whole  site  on 
which  he  built  the  house,  and  that  on  this  ground  the  plaintiff's  prayer 
that  the  respondents  should  be  directed  to  remove  the  superstructure 
should  be  allowed.  Ic  is  no  doubt  true  that  defendant  No.  3  had  no 
exclusive  property  in  the  house-site,  but  under  the  circumstances  of  this 
case  it  would  be  equitable  to  infer  an  understanding  among  the  parties 
that  the  site  was  to  be  deducted  from  the  one-sixth  share  to  which  defend- 
ant No.  3  might  be  entitled  if  a  partition  were  to  be  effected.  It  was 
certainly  not  the  plaintiff's  intention  when  they  granted  permission  to 
defendant  No.  3  to  build  a  house  that  he  should  be  evicted  from  it.  Al- 
though they  now  desire  to  eject  the  respondents  Nos.  1  and  2  because 
they  are  of  a  different  caste,  we  are  unable  to  hold  that  the  equitable 
consideration  which  would  be  available  to  defendant  No.  3  could  not  be 
equally  available  to  the  purchasers. 
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We  are    therefore  of   opinion  that   the    decree  of   the  Subordinate  1889 

Judge  ought  to  be  set  aside   and  that  of  the   District  Munsif  restored,  FEB.  22. 
but  we  direct  each  party  to  bear  his  costs  both  in  this  Court  and  in  the 

Lower  Appellate  Court.  APPEL- 
LATE 

12  M.  292.  CIVIL. 

[292]  APPELLATE  CIVIL.  12  M.  287. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


MUTTUSAMI  AND  OTHERS  (Plaintiffs],  Appellants  v.  EAMAKRISHNA 
(Defendant  No.  1).  Respondent*      [7th  February,  1889.] 

law — Joint    family — Purchaser    from    one-co- parcener — Adverse    possession- 
Limitation. 

Plaintiffs  being  members  of  a  joint  Hindu  family  alleging  division,  and  a 
sale  to  them  by  otb.ec  members  of  their  share  in  the  family  property  more  than 
12  years  before  suit,  sued  to  eject  a  more  recent  purchaser.  The  plaintiffs  failed  to 
prove  division  as  alleged.  One  of  the  members  of  the  family  who  was  in  posses- 
sion of  the  property  to  which  the  sale-deed  related  did  not  join  in  executing  it  : 

Held,  (1)  that  the  plaintiffs  having  failed  to  prove  division  as  alleged  were  not 
entitled  in  second  appeal  to  have  their  suit  treated  as  a  suit  for  partition ; 

(2)  that  the  suit  was  barred  by  limitation,  since  the  proposition  that  the 
possession  of  one  co-parcener  is  the  possession  of  all  for  purposes  of  limitation 
has  no  application  as  between  a  purchaser  from  one  of  the  co-parceners  and  the 
other  members  of  the  family.  Ram  Lakhi  v.  Durga  Charan  Sen  (I.L.R.  11  Cal. 
683)  followed. 

:£R.,  23  B.  137  ;  9  Ind.  Gas.  495  =  9  M.L.T.  397  (398)  =  (1911)  2  M.W.N.  175.] 

SECOND  appeal  againsb  the  decree  of  E.  C.  Johnson,  Acting  District 
Judge  of  South  Arcot,  in  appeal  suit  No.  132  of  1887,  reversing  the  decree 
of  K.  Eamachandra  Ayyar,  District  Munsif  of  Villapuram,  in  original 
suit  No.  692  of  1886. 

Suit  by  the  plaintiffs  to  recover  possession  of  certain  land  and  to  eject 
defendants  Nos.  1  and  2  therefrom.  The  land  in  question  was  the 
ancestral  property  of  a  joint  Hindu  family  of  which  the  plaintiffs  and 
defendant  No.  3  and  his  two  brothers  were  members.  The  plaintiffs  alleged 
that  in  1867  the  land  belonging  to  the  family  was  divided  into  moieties; 
that  a  partition  subsequently  took  place  of  the  moiety  which  had  fallen 
to  defendant  No.  3  and  his  brothers  ;  and  that  the  latter  in  1873  sold 
their  share  to  the  plaintiffs  who  thus  came  to  own  five-sixths  of  the  whole. 
The  present  suit  was  brought  to  eject  defendants  Nos.  1  and  2  who  claim- 
ed under  a  recent  purchase  from  defendant  No.  3  and  his  son,  who  was 
joined  as  defendant  No.  4. 

[293]  The  defendants  pleaded  that  the  land  in  question  had  become 
the  property  of  defendant  No.  3  by  reason  of  the  other  members  of  the 
family  having  taken  for  themselves  other  ground  elsewhere.  And  it 
appeared  that  the  plaintiffs'  sale-deed  was  drawn  up  in  the  name  of  defend- 
ant No.  3  as  well  as  in  the  names  of  his  brothers,  but  that  he  had  not 
executed  it. 

The  District  Munsif  held  that  the  division  and  sale  alleged  by  the 
plaintiffs  were  proved,  and  accordingly  passed  a  decree  in  their  favour  for 
possession.  Defendant  No.  1  appealed  against  this  decree  and  the  Dis- 
trict Judge  reversed  it  on  appeal  on  the  ground  that  the  division  between 


M  IV— 70 


*  Second  Appeal  No.  593  of  1888. 
553 


12  Mad.  294 


INDIAN   DECISIONS,   NEW  SERIES 


[Yol. 


1889       the  plaintiffs  and  defendant  No.  3  and  his  brothers  was  not  established,  and 

FEB.  7.      that  defendant  No.  3  had  been   in    possession    since  1868,    his   possession 

being  adverse  to  the  plaintiffs  "  from  the  date  when  he  refused  to  become  a 

APPEL-     party "  to  the    sale-deed  of  1873.     The  plaintiffs  preferred  this  second 

LATE       appeal. 

CIVIL.  Mahadeva  Ayyar,  for  appellants. 

Sankaran  Nayar,  for  respondent. 

12  M  292.  The  arguments  adduced  on    this   second  appeal   appear  sufficiently 

for  the  purpose  of  this  report  from  the  judgment  of  the  Court  (MUTTUSAMI 
ATYAB  and  WILKINSON,  JJ.). 

JUDGMENT. 

The  finding  is  that  no  partition  was  ever  effected  between  defendant 
No.  3  and  his  brothers,  and  that  the  latter  were  not  entitled  to  convey 
to  the  appellants  the  specific  portion  claimed  by  them.  We  do  not  .con- 
sider that  the  appellants  are  entitled  to  altar  the  nature  of  their  astiju 
and  to  ask  us  to  treat  the  suit  as  if  it  were  a  suit  brought;  for  partition. 
The  Judge's  finding  that  the  possession  of  defendant  No  3  was  at  all 
events  adverse  to  the  appellants  from  1873  is  correct.  Cj-parcenary  as 
recognized  by  Hindu  Law,  can  only  suboist  between  the  members  of  a 
joint  Hindu  family,  and  the  contention  that  the  possession  of  00333 
parcener  is  the  possession  of  all  for  purposes  of  limitation  cau  have  no 
application  as  between  a  purchaser  from  one  of  the  co-parceners  and  the 
other  members  of  the  family.  This  view  is  also  in  accordance  with 'the 
case  of  Bam  Lakhi  v.  Durga  Charan  Sen  (1). 

The  second  appeal  fails  and  is  dismissed  with  costs. 


M.  294. 

[294]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


NARASIMMA  (Plaintiff),  Appellant  v.  APPALACHARLU  AND 

ANOTHER  (Defendants),  Respondents* 
[27th  November  and  6th  December,  1888.] 

Civil  Procedure  Code— Act  VIII  of  1859,  Section  !246  -Limitation  Acts  —Act  IX  of  1871, 
ScJicdule  II,  Article  15— Act  XV  0/1877,  Schedule  II,  Articles  11,^13  -  Objection  to 
execution 

A  petition  under  Section  246  of  the  Code  of  Civil  Procedure  of  1859,  objecting 
to  the  execution  of  the  decree  by  the  attachment  of  certain  land  on  the  ground 
that  the  land  was  the  property  of  the  petitioner,  was  hoard  aa.i  dismissed  in 
July  1875.  In  July  1877,  within  twelve  years  from  the  dispossession  of  the 
objector,  he  filed  a  suit  against  the  decree-holder  who  bad  purchased  at  the 
execution  sale,  for  the  possession  of  the  land  held  by  him  as  purchaser  at  the 
execution  sale  : 

Beld,  that  the  suit  was  not  barred  by  limitation. 
[R.,  3  O.C.  84.] 

SECOND  appeal  against  the  decree  of  J.  Kolsall,  District  Judge  of 
Vizagapatam,  in  appeal  suit  No.  337  of  1887,  affirming  the  decree  "of 
K.  Murtiraju,  District  Munsif  of  Yellamanchili,  in  original  suit  No.  364  of 

1887. 

*  Second  Appeal  No.  804  of  1888. 
(1)  11  C.  683. 
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This  was  a  suit  filed  in  July  1877  to  recover  a  certain  piece  of  land. 
The  plaintiff  claimed  to  be  the  undivided  brother  of  the  husband  (deceased) 
of  defendant  No.  2.  Defendant  No.  1  had  obtained  a  decree  against 
defendant  No.  2  on  a  bond  in  original  suit  No.  338  of  1874,  and  attached 
and  purchased  at  the  execution  sale  certain  land  in  an  agraharam  village, 
then  in  the  possession  of  the  plaintiff  and  his  undivided  father  (since 
deceased),  whom  he  ejected  in  November  1875.  This  land  was  subse- 
quently exchanged  for  the  land  now  sued  for,  on  the  redistribution  of  the 
agraharam  lands  under  a  partition  decree  passed  in  original  suit  No.  222 
of  1876.  The  plaintiff  now  impugned  as  collupive  and  fraudulent  the 
proceedings  in  original  suit  No.  338  of  1874  and  the  bond  sued  on  therein 
and  claimed  to  eject  defendant  No.  1. 

Defendant  No .  2  was  ex  parte. 

Defendant  No.  1  pleaded,  inter  alia,  that  the  plaintiff's  claim  was 
barred  by  limitation  by  reason  of  his  having  preferred  an  objection  to  the 
attachment  in  execution  of  the  decree  in  original  [295]  suit,  No.  338  of 
1874,  which  objection  was  investigated  and  rejected  on  20th  July  1875. 

Both  the  District  Munsif  and  the  District  Judge  found  that  such  an 
objection  had  been  made  under  Section  246  of  the  Code  of  Civil  Procedure 
of  1859,  and  held  that  the  suit;  was  accordingly  barred  by  limitation.* 
The  District  Judge  discussed  this  question  as  follows  : — 

If  that  application  had  been  under  Section  278  of  the  present  Civil 
Procedure  and  had  been  disallowed  under  Section  281,  the  present  suit 
would  be  clearly  barred  by  Article  11  of  Act  XV  of  1877. 

But  the  application  must  have  been  under  Section  246  of  Act  VIII 
of  1859.  There  is  nothing  in  the  Limitation  Act  IX  of  1871  which  obliges 
a  suit  like  the  present  to  be  brought  within  one  year  from  the  date  of 
the  order  disallowing  the  application. 

"  The  plaintiff  says  that  under  Artie  e  143  of  the  old  Act  and  Article 
142  of  Act  XV  of  1877,  he  has  twelve  years  from  date  of  dispossession, 
which  was  November  1875.  The  suit  was  filed  13th  July  1877. 

"  I  consider  that  the  case  comes  under  Article  14a  of  Act  IX  of  1871, 
a  suit  to  set  aside  a  sale  in  execution  of  the  decree  of  a  [296]  Civil  Court,' 
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*  Act  VIII  of  1859,  Section  246  :  In  the  event  of  any  claim  being  preferred  to,  or 
objection  offered  against  the  pale  of  lands  or  any  other  immoveable  or  moveable  pro- 
perty which  may  have  been  attached  in  execution  of  a  decree  or  under  any  order  for 
attachment  passed  before  judgment,  as  not  liable  to  be  sold  in  execution  of  a  decree 
against  the  defendant,  the  Court  shall,  subjeco  to  the  proviso  contained  in  the  next 
succeeding  section,  proceed  to  investigate  the  same  with  the  like  powers  as  if  the  claim- 
ant had  been  originally  made  a  defendant  to  the  sui'',  and  also  with  such  powers  as 
regards  the  summoning  of  the  original  defendant  as  are  contained  in  Section  iiiiO.  And 
if  it  shall  appear  to  the  satisfaction  of  the  Court  that  the  land  or  other  immoveable  or 
moveable  property  was  not  in  the  possession  of  the  party  against  whom  execution  is 
sought,  or  of  some  other  person  in  trust  for  him,  or  in  the  occupancy  of  raiyats  or 
cultivators  or  other  persons  paying  rent  to  him  at  the  time  when  the  property  was 
attached,  or  that,  being  in  the  possession  of  the  party  himself  at  such  time,  it  was  so  in 
his  possession  not  on  his  own  account  or  as  his  own  property,  but  on  account  of  or  in 
trust  for  some  other  person,  the  Court  shall  pass  an  order  for  releasing  the  said  pro- 
perty from  attachment.  But  if  it  shall  appear  to  the  satisfaction  of  the  Court  that 
the  land  or  other  immoveable  or  moveable  property  was  in  pcssession  of  the  party 
against  whom  execution  is  sought,,  as  his  own  property  and  not  on  account  of  any 
other  person,  or  was  in  the  possession  of  some  other  person  in  trust  for  him,  or  in  the 
occupancy  of  raiyats  or  cultivators  or  other  persons  paying  rent  to  him  at  the  time 
when  the  property  was  attached,  the  Court  shall  disallow  the  claim.  The  order  which 
may  be  passed  by  the  Court  under  this  section  shall  not  be  subject  to  appeal,  but  the 
party  against  whom  the  order  may  be  given  shall  be  at  liberty  to  bring  a  suit  to 
establish  his  right  at  any  time  within  one  year  from  the  date  of  the  order. 
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1888       and  plaintiff  has  one  year  '  from  the  confirmation  of  the  sale.'     The  suit  is 
DEO.  6.     therefore  barred." 

The  plaintiff  preferred  this  second  appeal. 
APPEL-  Anandacharlu,  for  appellant. 

LATE  Mr.  Michell,  for  respondents. 

CIVIL.  The  Court  (MUTTUSAMI  AYYAR  and  PARKER,   JJ.)  delivered   the 

following 

JUDGMENT. 

We  accept  the  finding  that  the  appellant  preferred  a  claim  under 
Section  246  of  Act  VIII  of  1859,  and  that  it  was  dismissed  after  investiga- 
tion ;  but  we  do  not  consider  that  the  suit  is  barred  by  limitation.  In 
our  opinion,  it  is  a  suit  for  possession  by  virtue  of  title  not  to  set  aside 
an  order,  nor  merely  to  establish  a  right.  The  last  sentence  of  Section  246, 
which  directed  that  a  suit  should  be  brought  within  one  year  to  set 
aside  an  order  passed  under  it,  was  repealed  in  1871  (1)  and  it  was  not 
re-enacted  in  Act  IX  of  1871.  Article  15  of  that  Act,  like  Article  13  of 
the  present  Limitation  Act,  refers  to  proceedings  other  than  a  suit,  while 
Article  11  of  the  Act  of  1877  is  new,  and  applicable  only  to  orders 
passed  under  the  sections  of  the  Code  of  Civil  Procedure  which  are 
expressly  mentioned  in  it.  This  case  is  governed  by  the  principle  laid 
down  in  Ayyasami  v.  Samiya  (2V  Nor  can  we  treat  the  suit  as  one 
brought  to  set  aside  a  sale  in  execution  of  a  decree  of  Civil  Court,  for  the 
appellant  was  not  a  party  to  the  decree  in  original  suit  No.  338  of  1874, 
and  he  is  not  bound  to  sec  aside  tha  sale  held  in  its  execution  before  he 
can  recover  upon  his  title. 

We  shall,  therefore,  reverse  the  decree  of  the  Lower  Appellate  Court 
and  remand  the  appeal  to  be  heard  on  the  merits.  The  costs  will  abide 
and  follow  the  result. 


12  M.  297  =  1  Weir  98. 
[297]  APPELLATE   CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


QUEEN-EMPRESS  y.  VARATHAPPA  CHETTI.* 
[7th  and  26th  March,  1889.] 

Penal  Code,  Section  lit— Disobedience  to  lawful  order  of  public  officer —Summons  by 
Revenue  offiwr  to  give  evidence  in  a  pauperism  inquiry — Act  III  ef  1869  (Madras) 
—  Standing  Order  of  Board  of  Revenue  (Madras)  No.  48a. 

The  accused,  who  were  parties  to  a  petition  pending  in  a  District  Court,  were 
summoned  by  a  tahpildar  to  give  evidence  on  an  inquiry  by  him  as  to 
whether  or  not  the  patitioner  was  a  pauper  ;  they  omitted  to  attend  on  the  su'-n- 
mons,  and  were  charged  in  respect  of  such  non-attendance  under  Section  174  of 
the  Indian  Penal  Code  and  were  convicted  : 

Held,  the  conviction  was  bad,  the  tahsiHar  not  being  authorised  to  issua  the 
summons  under  Act  III  of  1869  (Madras;. 

[R.,  4N.L.B.  18(19).] 

PETITION    undar   Sections  435    and   439    of  the  Code  of  Criminal 
Procedure,   praying    the    High    Court  to    revise  the  proceedings    of  the 

*  Criminal  Revision  Case  No.  19  of  1888,  with  which  were   connected    Criminal 
Revision  Cases  Nos.  20  to  22  of  1889. 

(1)  See  Aot  IX  of  1871,  Sched.  I.  (2)  8  M.  82. 
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General  Deputy  Magistrate  of   Salem  in  summary  cases  Nos.   8,  9,  10       1889 
and  11  of  1888.  MARCH  26. 

The  petitioners  had  been  convicted  under  Section  174  of  the  Indian        ~ 
Penal  Code  of  the  offence  of  intentional   disobedience  to  a  lawful  order  of     APPEL- 
a  public  servant.     The  order  in  question  was  a  summons  with  which  they       LATE 
had  respectively  been  served  requiring  them  to  appear  and  to  give  evidence  CRIMINAL, 
before  the  tahsildar  of  Namakal.     The  proceedings  to  which  the  summons 
related  was  an  inquiry  by  the  tahsildar   into  the  allegation  of   pauperism  12  M.  297  = 
by  the  petitioner  in  a  District  Court,  to  whose  petition  the  accused    were  *  *eir  98~ 
parties. 

On  its  appearing  that  the  tahsildar  had  been  directed  by  the  Collec- 
tor of  the  district  to  hold  the  inquiry  in  question,  and  that  the  a<  cased 
had  for  various  reasons  neglected  to  attend  in  accordance  with  the  sum- 
mons, the  General  Deputy  Magistrate  convicted  the  accused  as  above. 
The  present  petitions  prayed  for  the  [298]  revision  of  the  proceedings  of 
the  General  Deputy  Magistrate  on  the  ground,  inter  alia,  that  the  tahsildar 
had  no  authority  in  law  to  issue  the  summons. 

Mr.  Wedderburn,  for  petitioners. 

The  Code  of  Civil  Procedure,  Section  406,  authorizes  the  Judge  to  hold 
inquiry  as  to  the  poverty  of  the  petitioner,  and  when  a  special  procedure 
is  provided,  it  must  be  followed.  The  question  of  liability  to  Court  fees  is 
not  a  matter  of  general  revenue  administration,  but  a  matter  peculiarly 
within  the  cognizance  of  the  Civil  Courts. 

The  Collector's  duty  was  to  have  any  witnesses  he  required  summoned 
and  examined  by  the  District  Courb  in  which  the  petition  was  filed  under 
Sections  408  and  409  of  the  Code  of  Civil  Procedure.  In  any  case  the 
wording  of  the  summons  was  misleading,  and  there  was  no  intentional 
disobedience  of  an  order. 

The  Acting  Government  Pleader  (Subramania  Ayyar),  for  the  Crown. 

Pauperism  inquiries  are  within  the  purview  of  Act  III  of  1869 
(Madras)  and  so  the  tahsildar  was  lawfully  competent  to  issue  the  sum- 
mons. With  that  Act  must  be  read  the  Standing  Order  of  the  Board  of 
Revenue  (Madras),  No.  48a  which  is  as  follows  : — 

"  48  a. — Application  to  sue  in  forma  pauperis  how  to  be  dealt  with. 

"  On  receiving  notice  under  Section  408  of  the  Code  of  Civil  Proce- 
dure regarding  an  application  to  sue  in  forma  pauperis,  Collectors  should 
institute  the  necessary  inquiries  as  to  the  real  status  of  the  applicant,  and 
should  they  feel  satisfied  that  he  is  a  real  pauper,  they  will  not  dispute 
such  application. 

"  2.  But  if,  on  such  inquiry,  there  appear  to  be  circumstances  in  the 
appellant's  case  which  prima  facie,  disentitle  him  to  sue  as  a  pauper,  the 
Collector  should  place  himself  in  communication  with  the  defendant  or 
respondent  in  the  case,  and  if  such  defendant  or  respondent  is  disposed  to 
dispute  the  application,  the  Collector  by  co-operating  with  him  and 
employing  the  same  vakeel  may  effectually  oppose  the  application. 

3.  When  a  defendant  or  respondent  is  not  inclined  to  oppose  the 
application,  and  when  the  Collector  is  of  opinion  that  the  application  should 
be  opposed,  he  will  employ  a  vakeel  and  cite  witnesses.  Such  cases  will 
naturally  be  rare  and  the  regulation  fee  for  the  vakeel  and  other  costs 
incurred  will  on  application  be  sanctioned  by  Government. 

[299]  "  4.  When  a  person  is  permitted  to  sue  as  a  pauper,  it  is 
not  necessary  that  a  vakeel  should  be  employed  to  watch  the  further 
proceedings  in  the  case ;  but  should  circumstances  subsequently  come 
to  light  which  show  that  the  indulgence  granted  to  the  plaintiff  or 
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1889       appellant   was  one   to  which   he  was   not  entitled,  the   Collector  will  act 
MARCH  26.  in  co-operation  with  the  defendant  or  respondent  in  the  manner  directed 
in    paragraph    2,  or  independently    as  laid  down  in  paragraph    3  of  this 
APPEL-     order." 

JUDGMENT. 
CRIMINAL. 

The  accused,  who  were  defendants  in  a  pauper  petition  pending  in 
12  M.  297=  ft\e  District  Court  of  Salem,  were  summoned  hy  the  tahsildar  of  Naraakal 
1  Weir  98.  ^  gjve  evidence  as  to  whether  or  nob  the  petitioner  was  a  pauper.  They 
neglected  to  apoear  in  ohedience  to  the  summonses  which  wera  served  on 
them  personally,  and  the  Second-class  Magistrate  convicted  them  of  an 
offence  punishable  under  Section  174,  Indian  Penal  Code.  It  is  contended 
that  the  conviction  is  illegal  on  the  ground  that  the  tahsildar  had  no  legal 
authority  to  issue  the  summonses.  It  appears  that  the  Collector  directed 
the  tahsildar  to  hold  an  inquiry  regarding  the  alleged  oauperism  of  the 
petitioner  in  the  District  Court  and  to  make  a  report.  It  is  urged  that  in 
connection  with  the  pauper  petition  a  notice  was  served  on  the  Govern- 
ment Pleader  under  Section  408  of  the  Code  of  Civil  Procedure,  and  that 
under  the  Standing  Order  of  the  Board  of  Revenue  (48a)  the  Collector 
directed  th«  inquiry.  The  point  for  decision  is  whether  this  class  of  cases 
is  within  the  purview  of  Act  III  of  1869  (Madras).  The  contention  of 
the  Government  Pleader  is  that  the  Collector  was  authorized  by  the 
Standing  Order  of  the  Board  of  Revenue  (48a)  to  institute  the  necessary 
inquiry  as  to  the  petitioner's  position  in  life  and  to  satisfy  himself  that  he 
was  really  a  pauper,  before  deciding  whether  the  Government  ought  to 
oppose  his  application  for  permission  to  sue  as  a  oauper,  that  the  purpose 
of  the  inquiry  was  the  protection  of  the  stamp  revenue,  and  that  the  case 
was  therefore  one  in  which  the  evidence  of  the  accused  was  required 
for  the  investigation  of  a  matter  in  which  the  Collector  was  authorized 
to  hold  an  inquiry  within  the  meaning  of  Section  1  of  Act  III  of  1869. 

The  Act  purports  to  emnower  Revenue  officers  to  summon  persons  bo 
attend  at  their  cutcherrie=i  for  the  settlement  of  matters  connected  with 
Revenue  administration.  The  preamble  states  that  the  Revenue  adminis- 
tration of  the  country  is  retarded,  because  [300]  Revenue  officers  are 
not  made  competent  by  express  provision  of  law  to  issue  summonses  for 
the  attendance  of  persons  io  certain  cases  in  which  it  is  their  duty  to 
hold  investigation.  Then  Section  1  enacts  :  '  Collectors,  Sub-Collectors, 
"  Assistant  Collectors,  Deputy  Collectors,  Tahsildars,  and  Deputy  Tahsil- 
"dars  shall  have  power  to  summon  all  persons  resident  within  the  district 
"  whose  evidence  may  appear  to  them  to  be  necessary  for  the  investigation 
"of  any  matter  in  which  they  are  authorized  to  hold  an  inquiry,  and  also 
"  to  require  the  production  of  any  document  relevant  to  the  matter  under 
"  inquiry  which  may  be  in  the  possession  or  under  the  control  of  such 
"  person."  The  intention  was  to  create  a  facility  towards  the  settlement 
of  matters  connected  with  Revenue  administration,  and  the  facility 
created  consisted  in  empowering  Revenue  officers  to  summon  persons  to 
give  evidence  which  may  appear  to  be  necessary  for  the  investigation  of 
any  matter  in  which  they  are  authorized  to  hold  an  inquiry.  Having 
regard  to  the  rule  of  construction  that  when  an  Act  gives  a  special  power, 
the  power  must  be  limited  to  the  purpose  for  which  it  is  conferred,  we 
are  of  opinion  that  the  inquiry  held  by  the  tahsildar  was  not  within  the 
purview  of  the  Act.  The  question  of  the  petitioner  being  a  pauoer  or 
otherwise  was  not  one  which  the  Revenue  authorities  had  to  decide  finally 
in  connection  either  with  revenue  or  general  administration.  It  was  a 
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question    pending  decision  in   a  civil  suit  to  which  the    Government  was        1889 
constructively  a  party  for  a  limited   purpose,  and  the  Collector's  power  as   MABCH  26. 
a  party  was  limited  to   obtaining  information  from  his   subordinates  and 
from  such    others  as    were  willing   to  supply  it.     It  was  open  to  him  to     APPEL- 
obtain  process  from  the  Court  to  enforce  the  attendance  of  witnesses  who       LATE 
might  apoear  from  the   information  before   him  to   be  able   to  prove  that  CRIMINAL, 
the  petitioner  was  not  a  pauper.     The  tahsildar  was  therefore  not  compe- 
tent :to  issue  summonses  under  the  Act,  and  we  set  aside  the  convictions  12  M.  297  = 
of  the  accused  and  direct  that  the  tines  be  refunded  if  collected.  *  Weir  98- 


12  M.  301  (F.B.). 
[301]    APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice, 
Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Parker,  and 
Mr.  Justice  Wilkinson. 


AUDATHODAN  MOIDIN  AND  OTHERS  (Plaintiffs)  v.  PULLAMBATH 
MAMALLY  AND  ANOTHER  (Defendants).*     [5th  February,  1889.] 

Court  Fees  Act— Act  VII  of  1870,  Section  7,  Clause  v,  (c),  (e) — Paramba  in  Malabar, 
valuation  of  suit  for. 

On  its  appearing  that  a  paramba  in  Malabar  is  not  subject  to  land  tax,  but 
that  a  tax  is  levied  on  trees  of  certain  kinds  which  may  grow  on  it : 

Held,  that  a  paramba  must  be  regarded  for  the  purpose  of  the  Court  Fees  Act 
as  a  garden  or  as  land  which  pays  no  revenue,  according  to  the  circumstances 
of  each  case. 

[D.,61  P.L.B.  1908  =  34  P.W.R.  1908.] 

CASE  referred  for  the  decision  of  the  High  Court  by 'A.  F.  Cox, 
Acting  District  Judge  of  North  Malabar,  under  Section  617  of  the  Civil 
Procedure  Code. 

The  case  was  stated  as  follows  :  — 

"One  Audathodan  Moidin  and,  two  others  brought  suit  No.  754  of 
1886,  in'the  Tellicherry  Munsif's  Court,  against  their  karnavan  and  one 
Pakrichi; (female)  for  the  removal  of  the  karnavan  from  office,  and  for 
cancellation  of  a  mortgage  and  assignment  dead  executed  by  their 
karnavanin  favour  of  second  defendant  over  threa  parambas,  and  for  the 
recovery  of  the  same  with  mesne  profits. 

"  The  District  Munsif  decided  the  suit  in  plaintiffs'  favour  and  ordered 
the  first  defendant's  removal  from  the  office  of  karaavan  and  the  surrender 
of  the  parambas  sued  for  with  all  mesna  profit-!. 

"  Against  this  decree  the  second  defendant,  the  mortgagee,  appeals. 

"  The  amount  of  Court  fees  paid  on  the  appeal  memorandum  is 
Es.  12-12-0,  calculated  on  five  times  the  assessed  revenue,  viz., 
Es.  25  and  mesne  profits  from  date  of  plaint,  viz.,  Es.  144-15-0. 
From  the  introduction  of  the  Court  Fess  Act  down  to  the  time  of 
Mr.  Nelson's  assuming  charge  of  this  Court,  this  was  the  practice, 
[302]  I  understand,  in  calculating  the  stamp  duty.  BUG  Mr.  Nelson,  in 
the  case  under  reference,  has  ordered  that  Court  fee  should  be  paid  on 
the  market  value  of  the  parambas  in  suit,  and  not  on  five  times  the 
revenue,  apparently  on  the  authority  of  Section  7,  Clause  (v)  (e)  of  the 

*    Referred  Case  No.  16  of  1887. 
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1889       Court  Fees  Aot,  the  parambas   being  treated  as  gardens    and  not   mere 
FEB.  5.     lands  assessed  to  revenue. 

"  The  appellant  objects  to  this  ruling  and   relies  on  the    principle   of 
FULL      the  decisions  in  Collector  of  Thana  v.  Dadabhai   Bomanji(l),  Dayachand 
BENCH.    Nemchand  v.  Hemchand  Dharamchand  (2)  and   on  Section  7,  Clause  viiir 
~—        Court  Fees  Act. 

"  I  am  informed  that  the  question  was  not  argued  before  Mr.  Nelson 
(P.B.).  jn  Couj^  anfl  these  decisions  were  probably  not  referred  to  by  him.  My 
own  opinion  is  that  the  contention  raised  by  the  appellant  is  valid.  In 
the  first  of  the  cases  cited,  the  plaintiff  sought  to  remove  an  attachment 
made  by  the  Collector  on  a  cocoanut  oart  or  garden,  and  the  High  Court 
of  Bombay  held  that  the  stamp  duty  should  be  calculated  under  Section  7, 
Clause  viii  of  the  Court  Fees  Act,  not  on  the  market  value,  but  on  five 
times  the  assessed  revenue.  Mr.  Nelson's  system  of  valuation  is,  I  think, 
inequitable  when  the  valuation  of  wet  lands  is  considered.  ...  I  am 
inclined  to  think  that  the  term  '  garden  '  in  the  Act  was  meant  to  include 
only  unassessed  lands,  such  as  gardens  intended  for  ornament  and  pleasure. 
or  pepper  and  sugarcane  gardens  and  the  like,  which  are  also  unassessed. 
But  Mr.  Nelson's  decision,  together  with  the  ruling  of  the  High  Court  in 
their  proceedings,  No.  956,  dated  13th  May  1873,  on  a  reference  from 
the  District  Judge  of  South  Canara,  cause  me  to  entertain  doubts  upon  the 
matter  which  is  of  great  importance  to  Government  and  suitors.  I  there- 
fore request  the  favour  of  an  authoritative  ruling  upon  the  subject." 

The  case  having  come  on  for  disposal  on  13th  April  1888  before  a 
Divisional  Bench  (Collins,  C.J.,  Shephard,  J.),  it  was  directed,  in  view  of 
the  importance  of  the  question  involved,  that  it  should  stand  over  for 
argument  before  the  Full  Bench. 

On  the  first  hearing  by  the  Full  Bench,  their  Lordships  directed  that 
further  information  as  to  the  circumstances  under  which  a  paramba  was 
held  should  be  furnished  by  the  referring  officer. 

[303]  In  compliance  with  the  above  direction  of  the  High  Court, 
the  Acting  District  Judge  of  North  Malabar  reported  as  follows  : — 

"  The  land  used  for  parambas  is  not  assessed :  the  assessment  is 
levied  only  upon  cocoanut,  jack,  and  areca  trees  growing  in  them.  Any 
other  tree,  shrub,  or  vine  'which  may  be  grown  upon  the  land  is 
free  from  assessment.  It  may,  and  does,  therefore,  happen  that  a 
Malayali  ryot  has  parambas  devoted  solely  to  pepper  cultivation,  for 
which  Government  charges  no  assessment  whatever  either  upon  the  land 
or  the  crop. 

"In  the  revenue  accounts  parambas  are  classed  as  bhagayat  or  garden 
land.  There  is  generally  a  house  in  a  paramba,  but  not  always.  There  is, 
however,  hardly  a  house  that  is  not  situated  in  a  paramba.  In  parambas 
are  cultivated  fruit  trees  of  all  sorts,  pepper  vines,  plantains  and  the  like, 
while  immediately  round  the  house,  if  theie  is  one,  there  may  be  a  few 
flowering  plants." 

The  case  then  came  on  for  re-hearing. 

The  Acting  Government  Pleader  (SubramaniaAyyar),  for  the  Crown 
argued  that  on  the  facts  disclosed  in  the  reference  a  paramba  came  within 
the  ordinary  acceptation  of  the  term  garden,  which,  however,  is  not  defined 
in  the  Act. 

The  parties  to  the  suit  were  not  represented. 
The  Court  delivered  the  following 

(1)  1  B.  352.  (2)  4  B.  515. 

560 


IY.]   AUDATHODAK  MOIDIN^V.  PULLAMBATH  MAMALLY  12  Mad.  304 

JUDGMENT.  1889 

"Ulpj-o         ** 

This  is  a  case  stated  under  Section  617   of   the  Civil  Procedure  Code        !_  ' 

by  the  Acting  District  Judge  of  North  Malabar.  FULL 

The  point  on  which  he  entertains  doubt,  and  which  he  refers  for  our     -RENCH 

decision,  is  whether  a   paramba  is,  for  the   purpose  of  ascertaining   the 

Court  fee  payable,    to    be   treated  as   a    garden  or  as  land   assessed   to     12  M .  301 
revenue.  (F.B.) 

By  Section  7,  Act  VII  of  1870,  the  amount  of  fee  payable  in  suit 
for  the  possession  of  land,  houses  and  gardens  is  to  be  computed  accord- 
ing to  the  value  of  the  subject-matter  ;  and  where  the  subject-matter  is 
(1)  land  the  revenue  of  which  is  permanently  settled,  the  value  shall  be 
deemed  to  be  ten  times  the  revenue  payable  ;  (2)  land  the  revenue  of 
which  is  settled  but  not  permanently, — five  times  the  revenue  ;  (3)  land 
paying  no  revenue, — either  fifteen  times  the  net  profits  if  any,  or  the 
amount  of  which  the  Court  shall  estimate  the  land  with  reference  to  the 
value  of  similar  land  in  the  neighbourhood  ;  (4)  and  where  the  subject- 
[304] matter  is  a  house  or  garden,  according  to  the  market  value  of  the 
house  or  garden. 

The  Acting  District  Judge  is  of  opinion  that  a  paramba  should  be 
regarded  as  land  the  revenue  of  which  is  settled  but  not  permanently. 
But  he  himself  admits  that  the  owners  of  parambas  pay  no  land  revenue. 
In  Malabar  the  assessment  is  levied  upon  the  cocoanut,  areca  or  jack  trees 
which  grow  in  the  parambas.  If  a  paramba  contains  no  cocoanut, 
areca  or  jack  trees,  no  assessment  is  charged.  In  fact  in  Malabar  a  tree 
tax  is  substituted  for  the  land  assessment,  and  whether,  or  not  a  paramba 
is  assessed  depends  on  the  nature  of  the  trees  grown  therein.  It  is 
therefore  evident  that  parambas  should  either  be  classed  as  land  paying 
no  revenue  or  as  gardens.  The  word  "  garden  "  is  nowhere  defined  in 
Act  VII  of  1870,  but  from  its  occurring  in  connection  with  the  word 
houses,  we  are  of  opinion  that  the  term  refers  primarily  to  a  garden  in  the 
English  sense, — ornamental  or  pleasure  or  vegetable, — and  that  parambas 
do  not  ordinarily  come  under  that  category.  We  do  not,  however,  wish 
it  to  be  understood  that  in  no  case  should  a  paramba  be  treated  as  a 
garden  for  the  purpose  of  the  Court  Fees  Act.  Whether  or  not  the  paramba 
sued  for  is  to  be  regarded  as  a  garden  or  as  land  which  pays  no  revenue, 
is  a  question  of  fact  which  must  be  decided  in  each  case.  The  Act- 
ing District  Judge  will  be  informed  that  in  the  case  of  parambas  the 
amount  of  fee  payable  under  Act  VII  of  1870  is  to  be  computed  either 
under  sub-clause  (c)  or  (e)  of  Section  7,  Clause  v,  according  to  the  circum- 
stances of  each  case. 
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1889  12  M.  303. 

FgB-  18-  [303]  APPELLATE  CIVIL. 

APPEL-  Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice,  and 

LATE  Mr.  Justice  Muttusami  Ayyar. 

CIVIL. 

CHEKKUTTI  AND  OTHERS  (Plaintiffs),  Appellants  v. 

PAKKI  (Defendant),  Respondent* 
[23rd  November,  1888,  and  18feh  February,  1889.] 

Malabar  law—Karnavan,  insufficient  maintenance  of  junior  members  by — Suit  by  junior 
members  living  in  a  tarwad  house  apart  from  the  karnavan. 

Suit  by  twelve  junior  matnbers  of  a  Milabar  tarwad  against  the  karnavaa  for 
arrears  of  maintenance.  The  plaintiffs  lived  in  a  tarwad  house  apart  from  the 
karnavan,  who  did  not  allege  t.htt  tb.U  arrangement  was  contrary  to  his  wishes, 
but  pleaded  that  he  provided  for  them  adequately  : 

Held,  that  the  plaintiffs  were  entitled  to  a  decree  for  a  reasonable  amount  by 
way  of  maintenance,  in  computing  which  allowance  should  be  made  for  the  in- 
come of  the  tarwad  property  in  their  possession.  Nallakandiyil  Parvadi  v.  Chathu 
Nambiar  (I.L.R.,  4  Mad.,  169)  followed. 

[R.,  3^  M.  203  (211)  =  14  Ind.  Gas.  383  =  22  M.L.J.  309  =11  M  L.T.  112  =  (19L2)  M.W. 
N.  109  (115).] 

SECOND  APPEAL  against  the  decree  of  A.  F.  Cox,  Acting  District 
Judge  of  North  Malabar,  in  appeal  suit  No.  421  of  1885,  reversing  the 
decree  of  V.  Gopala  Menon,  District  Munsif  of  Tellicherry,  in  original  suit 
No.  163  of  1885. 

Suit  by  twelve  junior  members  of  Malabar  tarwad,  of  which  defendant 
No.  1  was  karnavan,  to  recover  Es.  165  as  arrears  of  maintenance  due 
to  them  from  defendant  No.  1.  Defendant  No.  1  pleaded  that  sufficient 
provision  had  been  made  for  the  maintenance  of  the  plaintiffs. 

The  District  Munsif  found  that  the  plaintiffs  were  in  possession  of 
only  one  tarwad  paramba,  and  that  the  income  of  that  paramba  was  only 
Es.  15  per  annum,  and  he,  passed  a  decree  for  Eg.  120,  assessing  the  sum 
due  for  maintenance  as  Es.  10  for  each  of  the  plaintiffs.  This  decree  was 
reversed  on  appeal  by  W.  Austin,  the  District  Judge  of  North  Malabar. 

The  plaintiffs  preferred  second  appeal  No.  1267  of  1886  against  the 
decree  of  the  District  Judge.  The  High  Court  on  second  appeal  remanded 
the  case  for  a  fresh  decision  "  after  finding  whether  [306]  the  circumstances 
are  such  as  to  make  the  decision  in  Kunhammatha  v.  Kunhi  Kutti  Ali  (l) 
applicable." 

"  The  then  District  Judge  on  the  re-hearing  of  the  appeal  held  that 
the  decision  referred  to  was  applicable  to  the  circumstances  of  the  present 
case  and  passed  a  decree  dismissing  the  plaintiff's  suit  with  cost  through- 
out. 

The  plaintiffs  preferred  this  second  appeal  against  the  last-mentioned 
decree. 

Mr.  Wedderburn  and  Mr.  K.  Brown,  for  appellants. 

Sankara  Menon,  for  respondent. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
following  order  made  by  the  High  Court  (COLLINS,  C.J.,  and  MUTTUSAMI 
AYYAR,  J.)  on  23rd  November  1888. 

*  Second  Appeal  No.  451  of  1888. 
0)  7  M.  233. 
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ORDER 

It  is  not  denied  that  the  plaintiffs  live  in  a  fcarwad  house  and  apart 
from  the  karaavan,  nor  does  he  allege  in  bis  written  statement  that  they  live 
apart  from  him  without  his  permission  or  contrary  to  his  wish.  On  the 
contrary,  the  karaavan's  defence  is  that  he  supplies  them  with  an  adequate 
provision  :  and  it  is  not  denied  as  found  by  the  District  Munsif  that  the 
only  income  they  derive  from  the  portion  of  the  tarwad  property  in  their 
possession  is  Rg.  15  per  annum.  That  sum  is  manifestly  inadequate  for 
the  support  of  the  plaintiffs.  The  decision  in  Kunhammatha  v.  Kunhi 
Kutti  Ali  (1)  as  already  remarked  by  this  Court  has  no  application  to  the 
present  case.  That  was  a  case  in  wbich  the  plaintiffs  lived  in  the  tarwad 
house  with  the  karnavan  and  the  others.  The  case  falls  within  the  prin- 
ciple laid  down  in  Nallakondiyil  Parvadi  v.  Chathu  Nambiar  (2) ;  the  fact 
that  tha  maintenance  claimed  was  computed  at  Rs.  10  per  head  does  not 
in  our  opinion  disentitle  them  to  a  decree  for  such  an  amount  of  mainte- 
nance as  would  be  reasonable  in  the  position  in  which  they  are  placed. 
We  shall  therefore  ask  the  Judge  to  return  a  finding  on  the  following 
issue  :— 

"  What  is  a  reasonable  provision  for  the  support  of  the  plaintiffs, 
regard  being  had  to  the  amount  of  the  total  tarwad  income  and  to  the 
circumstances  in  which  the  plaintiffs  are  placed  ?  " 

In  accordance  with  this  order  the  District  Judge  returned  a  finding 
to  the  effect  that  under  "the  circumstances  Rs.  95  is  a  [307]  sufficient 
provision  for  the  plaintiff's  maintenance  in  addition  to  the  yield  of  the 
paramba."  On  18th  February  1889  the  High  Court,  accepting  this 
finding,  decreed  that  the  defendant  No.  1  "  as  karnavan  to  pay  to  the 
appellants  Rs.  95  with  proportionate  costs  throughout." 


12  M .  307. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


KANARAN  (Defendant),  Appellant  v.  KUNJAN  AND  OTHERS 

(Plaintiffs),  Respondents* 
[27th  November,  1888,  and  21st  February,  1889.] 

Malabar  Law  —Karnavan,  blindness  a  disqualification  for  the  office  of. 

Suit  to  remove  the  defendant  from  the  office  of  karnavan  of  a  Malabar  tarwad. 
The  defendant  had  become  blind  after  occupying  the  office  of  karnavan  for  some 
years  : 

Held,  that  the  defendant  was  not  a  fie  person  to  be  the  karnavan  of  a  tarwad 
and  should  be  removed  from  his  office. 

[R  ,   13  M.  209;  15  M.  483.] 

APPEAL  against  the  decree  of  K.  Kunjan  Menon,  Subordinate  Judge 
of  North  Malabar,  in  appeal  suit  No.  604  of  1886,  reversing  the  decree  of 
A.  Annasami  Ayyar,  District  Munsif  of  Pynad,  in  original  suit  No.  471 
of  1885. 

Suit  for  the  removal  of  the  defendant  from  the  post  of  karnavan  of  a 
Malabar  tarwad. 


(1)  7  M.  233. 


•  Second  Appeal   No.  51  of  1888, 
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CIVIL. 

12  M.  305. 


(2)  4  M.  169. 
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1889  The  plaint  set  forth  "  that  plaintiffs  and  defendant  are  members  of  one 

FEB.  21.     tarwad,  of  which  first  defendant  is  the  karnavan   and  first  plaintiff  his 

successor,  that  defendant  became  karnavan  in  1044    after  the  death  of 

APPBL-     Earoo  Nair ,  that  defendant  became  blind   some   twenty  years  ago ;  that 

LATE       first  plaintiff  has  been  managing  the  affairs  of  the  tarwad  since  1040;... 

CIVIL,      that  defendant  instituted    for   original  suits  Nos.  106   and  107  of   1884 

against  tarwad  tenants  for  recovery   of  certain    properties   and    obtained 

12  M.  307.  decrees ;  that  this  act  is  detrimental  to  the  interest  of  the  tarwad  ;  that 

defendant  is  not  fit  to  hold  the  office  of  karuavan;  that  he  lives  in  his  wife's 

houses ;    that  he   does   not  manage   the  tarwad   affairs ;    that   the  said 

decrees  were  obtained  to  benefit  his  wife  and  children  ;  that  in  the  said  [308] 

suits  defendant  admitted  that  one  Koonhi  Kutti  Kurup  and  one  Shangaran 

Nambiar,  who  are  his  wife's  relations,  to  be  the  members  of   his  tarwad, 

and   that  he  has'done  many  acts  injurious  to  the  tarwad   and  tarwad 

tenants." 

The  District  Munsif  dismissed  the  suit,  observing  as  to  the  alleged 
disqualifications  of  the  defendant.  "  It  is  not  contended  by  plaintiffs 
the  defendant's  blindness  is  congenital.  It  is  also  admitted  by  plaintiffs 
in  the  plaint  the  defendant  became  karnavan  in  1044.  The  circumstance 
that  the  defendant  became  blind  after  he  became  karnavan,  and  also  after 
he  had  spent  about  eight  years  in  his  karnavan  stanam  is  not,  I  think,  a 
sufficient  reason  to  remove  him  from  karnavan  stanam.  Congenital 
blindness,  which  would  prevent  a  karnavan  from  attending  to  his  duties, 
would  possibly  disqualify  a  member  of  a  tarwad  from  succeeding  to  its 
headship.  The  defendant's  blindness  is  not  congenital.  He  became 
blind  only  after  he  had  been  karnavan  for  seven  or  eight  years.  From 
the  way  the  defendant  gave  his  deposition  in  this  case  it  did  not  also 
appear  to  me  that  he  is  unfit  to  be  the  karnavan  in  the  tarwad." 

On  appeal  the  Subordinate  Judge  passed  a  decree  in  favour  of  the 
plaintiff,  recording  findings  as  to  the  facts  of  the  case  as  summarized  in 
the  following  order  of  the  High  Court. 

The  defendant  preferred  this  second  appeal. 

Sankaran  Nayar,  for  appellant. 

Sankara  Menon,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appaar  sufficiently  for 
the  purpose  of  this  report  from  the  order  of  the  Court  (COLLINS,  C.J.,  and 
WILKINSON,  J.). 

OEDEE. 

The  Subordinate  Judge  has  found  that  until  recently  plaintiff 
No.  1  carried  on  the  management  of  family  affairs,  the  defendant,  the 
karnavan  of  the  tarwad,  having  become  totally  blind  in  1877.  The 
Subordinate  Judge  has  also  found  that  the  defendant  has  now  put 
himself  in  the  hands  of  two  pretenders  who  set  up  a  claim  to  be  mem- 
bers of  the  tarwad,  which  claim  is  disputed  by  the  plaintiff,  and 
that  acting  under  their  advice  he  has  done  acts  detrimental  to  the 
interest  of  the  tarwad.  Under  these  circumstances  he  considered  that 
a  case  had  been  made  out  for  defendant's  removal  from  the  karnavan 
stanam.  On  appeal  it  is  argued  that  blindness  is  nobartothe  defendant's 
holding  the  post  of  karnavan,  and  that  if  it  be  held  to  be  so,  plaintiff 
[309]  No.  1  is  not  the  senior  anandravan.  We  are  of  opinion  that  a 
blind  man  is  not  a  fit  person  to  be  the  karnavan  of  a  tarwad,  and  that  to 
permit  a  blind  man  to  continue  to  occupy  that  "post  under  such  circum- 
stances as  those  disclosed  in  this  case  ..would  inevitably  tend  to  the  ruin 

564 


EAMANADAN   V.   BAJAGOPALA  12  Mad.  310 

of  the  tarwad.     We  must  therefore  uphold  the  decree   of  the  Subordinate  1889 

Judge  on  this  point.  FEB.  21. 

Their  Lordships    then    directed   the   Subordinate   Judge  to  record  a 

finding  as  to  the  truth  of  the  allegation  of  plaintiff  No.  1  that  he  was  senior  APPEL- 

anandravan  of  the  tarwad.  But  plaintiff  No.  1  having  died  before  the  case  LATE 

came  on  for  re-hearing,  a  decree  was  passed  merely  confirming    the  decree  CIVIL. 
of  the  Subordinate  Judge  so  far  as  it  decreed  the  removal  of  the  defendant 

from  the  post  of  karnavan.  12  M.  307. 


12  M.  309  =  13  Ind.  Jur.  292. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Et.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


EAMANADAN  (Defendant],  Appellant  v.  BAJAGOPALA  AND 
OTHERS  (Plaintiffs], Respondents*      [7th  and  21sb  January,  1889.] 

Hindu  law — Money  decree  against  father — Attachment  of  ancestral  estate. 

In  execution  of  a  money  decree  ancestral  property  of  the  joint  family  of  the 
judgment-debtor  was  attached.  His  sons  sued  to  release  their  interest  from 
attachment,  alleging  that  the  judgment  debt  had  been  incurred  for  immoral 
purposes,  which  was  denied  by  the  decree-holder.  It  was  held  by  the  Lower 
Courts  that  nothing  more  than  the  father's  share  was  liable  to  be  attached,  as 
the  sons  were  not  parties  to  the  decree. 

Held,  that  the  nature  of  the  debt  should  be  determined,  since  the  creditor's 
power  to  attach  and  sell  depends  on  the  father's  power  to  sell,  which  again 
depends  on  the  nature  of  the  debt. 

Mussamut  Nanomi  Babuasin  v.  Modun  Mohun  (L.R.,  13  I. A.,  1  ;  S  C.  I.L.R., 
13  Gal.,  21)  discussed  and  followed. 

SECOND  APPEAL  against  tho  decree  of  T.  Kanagasabai  Mudaliar, 
Subordinate  Judge  of  Tanjore,  in  appeal  suit  No.  41  of  1886,  affirming 
the  decree  of  S.  Subbayya,  District  Munsif  of  Negapatam.  in  original 
suit  No.  267  of  1884. 

[310]  Suit  by  the  members  of  a  joint  Hindu  family  to  release  the 
attachment  of  their  interest  in  certain  family  property  attached  in 
execution  of  a  money  decree  obtained  against  their  father  by  the 
defendant  in  original  suit  No.  35  of  1883. 

The  plaintiffs,  who  were  not  parties  to  the  suit  of  1883,  alleged  that 
the  decree  debt  had  been  incurred  by  their  father  "'not  for  family  purposes, 
but  borrowed  by  him  and  his  brother  for  immoral  purposes."  The 
defendant  pleaded  that  bhe  decree  was  binding  on  the  plaintiffs  and  their 
share  of  the  family  property. 

The  District  Munsif  passed  a  decree  in  favour  of  the  plaintiffs,  and 
it  was  affirmed  on  appoal  by  the  Subordinate  Judge,  who  based  his 
decision  on  the  ground  "that  the  decree  for  which  the  disputed  property 
'had  been  attached  was  but  a  simple  decree  against  the  father  alone." 

The  defendant  preferred  the  second  appeal. 

Mr  Norton,  for  appellant. 

Subramanya  Ayyar,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  MUTTUSAMI  AYYAR,  J.). . 

•  Second  Appeal  No.  405  of  1887. 
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1889  JUDGMENT. 

The   question  for  decision  in  this  second   appeal  is  whether,  in  the 

APPEL      execution  of  a  money  decree  against  a  Hindu  father,   ancestral    property, 

in  which  he  and  his  sons  are  jointly   interested  as  co-parceners,  is  liable 

to  be  attached.      In  original  suit  No.  35  of  1883  the  appellant  obtained 

CIVIL.      a  decree  for  a  sum  of  money  against  the  respondents  '  father    and  his 

12  M  309-  brothers,    and    attached    their    joint    family    property.     Thereupon    the 

13  Ind  J  r   resPondenks  resisted  the  attachment  on  the  ground  that  they  were  not 
202          parties  to  the  decree,    and    that  their   interest  in    the   family    property 

was  nob  liable  to  be  proceeded  against.  But  their  claim  petition  was 
rejected  without  an  inquiry  as  presented  too  late,  and  the  respondents 
then  instituted  this  suit  to  obtain  a  release  of  their  three-quarters  share 
from  attachment.  The  appellant's  case  was  that  the  decree  debt  was  a 
family  debt,  that  the  bond  sued  upon  was  executed  not  only  by  the  respond- 
ents' father,  but  also  by  his  brothers,  the  adult  male  members  of  the 
family  at  the  time,  and  that,  at  the  date  of  the  bond,  the  respondents 
Nos.  2  and  3  had  not  been  born.  The  respondents  contended  that  the 
debt  was  contracted  by  their  father  for  immoral  purposes,  and  the  issue 
recorded  for  decision  was  whether  the  property  attached  was  liable  for 
[311]  the  decree  debt.  But  both  the  Lower  Courts  held  that,  in  execu- 
tion of  a  money  decree  against  the  father,  nothing  more  than  the  father's 
share  in  ancestral  property  was  liable  to  be  attached  if  the  sons  were  nob 
made  parties  to  the  decree,  and  that  it  was  unnecessary  to  enter  upon  an 
inquiry  upon  the  nature  of  the  debt  or  to  consider  the  other  questions 
raised  by  the  appellant.  Though  the  respondents'  claim  was  rejected, 
the  appellant's  pleader  admits  that  the  execution-creditor  has  not  yet 
brought  the  property  to  sale.  It  is  argued  before  us  that  the  Lower 
Courts  were  in  error  in  considering  that  the  execution-creditor  could  only 
bring  to  sale  the  father's  shar,e  in  joint  family  property  and  that  the  fact 
of  the  sale  not  having  yet  taken  place  makes  no  difference. 

We  are  of  opinion  that  the  decrees  of  the  Courts  below  must  be  revers- 
ed, and  that  the  case  remanded  to  the  Court  of  first  instance  for  disposal 
on  the  merits.  The  decision  of  the  Privy  Council  in  Mussamut  Nanomi 
Babuasin  v.  Modun  Mohun  (1),  followed  and  explained  by  this  Court  in 
Kunhali  Beari  v.  Keshava  Shanbaga  (2),  is  conclusive  on  the  point. 
Those  decisions  show  that,  if  the  execution-creditor  actually  brought  to  sale 
the  entire  family  estate  and  bargained  and  paid  for  it,  the  entire  estate 
would  pass  by  the  Court  sale,  unless  the  son  impugning  it  showed  that 
the  debt  was  immoral  or  vicious,  and  was  therefore  one  for  the  payment  of 
which  the  father  had  no  power  to  sell  it.  The  principle  underlying  the 
decision  is  that,  if  the  entire  ancestral  estate  was  actually  sold  in  execu- 
tion of  a  money  decree  against  the  father  to  which  the  son  was  not  a 
party,  the  interest  that  passed  by  the  Court  sale  was  one  which  the  father 
had  power  to  sell  with  reference  to  the  nature  of  the  decree  debt  that,  if  the 
son  showed  that  it  was  vicious  or  immoral,  nothing  more  than  the  father's 
interest  passed,  and  that  if  the  debt  was  a  family  debt  or  an  antecedent 
personal  debt  of  the  father  for  the  payment  of  which  the  father  was  en- 
titled to  sell  the  son's  interest  also,  the  whole  estate  passed  by  the  sale. 
Thus  the  creditor's  power  to  attach  and  sell  depends  on  the  father's  power 
to  sell,  which  again  depends  on  the  nature  of  the  debt.  If  the  debt  was 
one  binding  on  the  joint  family  as  alleged  by  the  defendant,  he  would  be 
entitled  to  attach  and  sell  the  whole  ancestral  estate,  but  if,  on  the  other 

(1)  13  I.A.  1  =  13  C.  81.  (2)  11  M.  64  (75). 
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hand,  the  debt  was  vicious  or  immoral  as  alleged  by  the    [312]  plaintiffs,        1889 
their  interest  would  not  be  liable  to  be  attached  and    sold.     The  fact  of     JAN.  31. 
the  sale  having  either  taken  place  or   not   taken   place    before  the   sons 
instituted  the  suit  cannot   affect  the  father's  power  to  sell,   or,  therefore,      APPEL- 
the  execution- creditor's  power  to  attach  in  view  to  bring  the  property    to       LATE 
gale.     We  set   aside  the  decrees  of  the    Courts    below    and    remand   the      GlVIL. 
case  to  the  Court  of  first  instance  for  disposal   on   the   merits.    Costs   in- 
curred hitherto  will  be  provided  for  in  the  revised  decree.  12  *•  309  = 

13  Ind.  Jur 

292, 
12  M.  312. 

APPELLATE  CIVIL. 

Before  Mr,  Justice  Parker  and  M.  Justice  Shephard. 


EAMALIMGAM  (Plaintiff),  Appellant  v.  THIRUGNANA  SAMMANDHA 
(Defendant),  Respondent*      [8th  and  13th  March,  1889.] 

Ees  judicata. 

Certain  land  was  attached  and  sold  in  execution  of  a  decree  against  the  dhar- 
makarta  of  a  devasthanam.  One  claiming  to  be  the  lawful  successor  in  office  of 
the  judgment-debtor  now  sued  the  purchaser  for  a  declaration  that  the  sale  was 
invalid : 

Held,  the  suit  should  not  be  dismissed  on  proof  that  the  plaintiff  had  failed  to 
obtain  a  declaration  of  his  right  to  the  dhaimakartaship  against  another  claimant 
to  the  office,  in  a  suit  to  which  the  present  defendant  was  not  a  party. 

APPEAL  against  the  decree  of  S.  Gopalacharyar,  Subordinate  Judge 
of  Madura  (East),  in  original  suit  No.  21  of  1887. 

Suit  (1)  to  declare  that  a  sale  of  certain  properties  (consisting  of  a 
mutt  in  Ramnad,  a  mutt  in  Rameswaram  an8  an  adjoining  tope)  in  exe- 
cution of  a  decree  passed  in  original  suit  No.  5  of  1882  is  not  binding  on 
the  interest  of  the  plaintiff,  (2)  to  restrain  the  defendant  from  interfering 
with  the  properties  in  question. 

The  plaint  set  out  that  the  plaintiff  was  the  duly  appointed  head  of 

the  Rameswaram  mutt,  and  that  the  properties  in  question  "are  properties 

which  everybody  who  becomes  the  head  of  the  mutt  should   always   live 

upon;  but  they  cannot  be  alienated.  They  are  notliable  for  the  debts  of  any 

"  kind  incurred  by  the  heads  of  the  mutt.  "     It  was  further  alleged  that 

in  execution  of  the  decree  passed  in  original  suit  No.  5  of  1882  against  one 

[313]   Sethu  Ramanadha  Pandarasannadhi,  the  plaintiff's  predecessor  in 

office,  on  a  private  debt  the  properties  in  question  bad  been  attached,  and 

that  the  present  defendant  purchased  them  at  the  execution-sale. 

The  defendant,  who  was  manager  of  the  Rameswaram  Devasthanam, 
appointed  under  Act  XX  of  1863,  denied  all  the  above  allegations,  except 
as  appears  from  the  following  paragraph  of  the  written  statement : — 

"  The  properties  in  suit  are  the  private  properties  of  the  pandarams 
'  who  have  been  dharmakartas  of  the  Rameswaram  Devasthanam.  They 
'  are  such  as  can  be  sold  or  otherwise  alienated  by  them  or  rendered  liable 
'  for  their  private  debts.  They  lastly  belonged  to  Saminadha  Pillai  alias 
'  Sethu  Ramanadha  Pandaram,  who  was  first  defendant  in  original  suit 
1  No.  5  of  1882,  and  were  in  his  possession.  For  the  decree  debt  due  by 
'  him  to  the  Rameswaram  Devasthanam  they  were  attached  on  17th  and 

•  Appeal  No.  40  of  1888. 
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"26th  June  1885,  and  in  the  sale,  the  defendant  purchased  them  for  the 
"devasthanam." 

The  Subordinate  Judge  said  :— 

"  The  plaintiff  practically  concedes  the  identity  of  the  head  of  the  mutt 

"  with  the  dharmakarta  of  the  devasthanam In  my  opinion 

"  the  plaintiff  will  not  become  the  head  of  the  so-called  mutt,  unless  and 
"until  he  becomes,  or  is  recognized  by  competent  authority  as  the 
12  M.  312.  "  dharmakarta  of  the  Rameawaram  Devasthanam.  From  the  evidence  in 
"  the  case  I  am  inclined  to  think  that  the  plaintiff,  if  not  in  actual  posses- 
"  sion.  has  at  least  some  control  over  the  properties  in  dispute  ;  but  I 
"  cannot  say  that  he  is  in  possession  as  head  of  the  mutt.  Ifc  may  be  that 
"  he  is  in  possession  by  reason  of  his  appointment  by  the  late  dharma- 
"  karta  under  Exhibit  D,  though,  as  a  matter  of  fact,  he  seems  to  have 
"  acquired  bis  control  only  a  few  months  after  the  appointment.  But 
"  he  having  failed  as  yet  to  establish  the  validity  of  his  appointment 
"  (it  will  be  remembered  that  his  suit  No.  39  of  1885  for  the  dharma- 
"k^rtaship  has  been  dismissed  by  this  Goart,  and  the  matter  is  now  before 
"  the  High  Court  in  appeal,  appeal  suit  No.  4  of  1887),  I  cannot  recognize 
"  his  possession  as  of  right." 

In  original  suit  No.  39  of  1885,  the  present  plaintiff  had  sued  to 
obtain  a  declaration  of  his  right  to  the  dharmakartaship  another  claim- 
ant to  that  office  being  joined  as  defendant,  and  the  present  [314] 
defendant  not  being  a  party.  The  plaintiff's  suit  was  dismissed  in  the 
Court  of  first  instance  as  appear  above,  and  his  appeal  to  the  High  Court 
was  unsuccessful. 

The  Subordinate  Judge  passed  a  decree  dismissing  the  suit  against 
which  the  plaintiff  preferred  this  appeal. 

Subramanya  Ayyar,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgments  of  the  Court  (PARKER  and 
SHEPHARD,  JJ.). 

JUDGMENTS. 

PARKER,  J. — The  plaintiff,  alleging  himself  to  be  the  duly  appointed 
head  of  a  mutt,  sues  to  have  it  declared  that  the  Court  auction  sale  of 
certain  properties  in  execution  of  a  decree  passed  against  his  predecessor 
in  the  mutt  is  invalid  against  his  right.  He  alleges  that  the  properties 
belong  to  the  bead  of  the  mutt  for  the  time  being  and  are  inalienable.  The 
plaintiff  bases  his  title  to  the  mutt  upon  a  deed  executed  by  his  prede- 
cessor (Exhibit  D)  on  30th  January  1884.  The  Court  sale  took  place  on 
22nd  March  1886,  and  this  suit  was  brought  on  21st  March  1887.  The 
defendant  is  the  auction-purchaser,  and  is  the  manager  of  the  Rames- 
waram  Davesthanam,  appointed  under  Section  5,  Act  XX  of  1863. 

For  a  long  serips  of  years  the  head  of  the  mutt  has  been  the 
dharmakarta  of  the  Rameswaram  Davasthanam  for  the  time  being,  the 
only  occasions  on  which  it  can  be  shown  that  any  separation  has  occurred 
being  when  the  management  of  the  devasthanam  has  been  committed  to 
the  charge  of  a  special  officer  by  the  District  Court.  The  last  dharmakarta 
and  head  of  the  mutt  was  Sethu  Ramanadha  Pandaram,  who  was  removed 
from  the  dharmakartaship  by  decree  of  the  District  Court,  dated  2nd 
March  1883,  which  decree  was  confirmed  by  the  High  Court  on  appeal. 
On  30th  January  1884  he  executed  the  deed  of  appointment  in 
plaintiff's  favour,  on  which  plaintiff's  present  rights  are  based.  Plaintiff 

568 


IV.] 


EAMALINGAM  V.   THIRUGNANA   SAMMANDHA      12  Mad.  316 


sued  upon  that  deed  in  original  suit  No.  39  of  1885  in  the  Subordinate 
Court  of  Madura  to  establish  his  claim  to  the  dharmakartaship,  from 
which  Sethu  Ramanadha  Pandaram  had  been  deposed.  The  present 
defendant  was  not  a  party  to  that  suit  which  was  brought  against  another 
claimant  to  the  dharmakartaship.  The  plaintiff's  claim  was  dismissed  on 
4th  September  1886,  the  Subordinate  Judge  holding  the  appointment 
invalid,  and  that  decision  has  baen  since  confirmed  by  the  High  Court. 

[315]  The  Subordinate  Judge  has  not  in  this  suit  considered  the 
validity  of  plaintiff's  appointment  by  his  predecessor,  and  the  matter  is  not 
res  judicata  as  between  the  present  parties,  but  he  has  held  that  there  is 
no  independent  institution  called  fhe  Rameswaram  mutt ;  that  the  mutt 
is  in  fact  the  residence,  and  the  properties  attached  thereto  are  enjoyed  by 
the  dharmakarta  of  the  Rameswaram  Devasthanam  for  the  time  being. 
He  declined  to  consider  whether  the  properties  were  alienable  or  not,  since 
he  held  that  plaintiff  having  failed  in  original  suit  No.  39  of  1885  to 
establish  his  claim  to  the  dharmakartaship  could  not  maintain  a  suit  to 
establish  his  rights  to  the  properties  of  the  mutt. 

The  Subordinate  Judge  has,  therefore,  decided  the  suit  on  a  point  not 
raised  by  the  parties,  since  it  was  nob  part  of  defendant's  plea  that  the 
properties  were  not  alienable,  or  that  the  defendant  acting  for  the 
devasthanam  had  purchased  the  devasthanam's  own  properties  in  satisfac- 
tion of  a  personal  decree  against  the  dismissed  dharmakarta. 

The  High  Court  in  appeal  suit  No.  4  of  1887  has  overruled  the 
contention  that  the  dharmakartaship  is  an  incident  of  the  right  of  succession 
to  the  mutt.  The  Subordinate  Judge's  view  is  the  converse  of  this,  viz., 
that  the  right  to  the  mutt  is  an  incident  of  the  right  of  succession  to  the 
dharmakarfaship. 

The  plaintiff's  right  to  sue  depends  upon  the  validity  of  Exhibit  D, 
upon  which,  between  the  present  parties,  there  has  been  no  adjudication. 
Should  that  document  be  held  valid  in  plaintiff's  favour,  the  further 
questions  would  arise  whether  the  right  to  the  mutt  was  an  incident  of 
the  right  to  the  dharmakartaship,  or  whether  the  dismissal  of  the  late 
dharmakarta  has  effected  a  statutory  severance  of  the  two  offices. 

I  would  reverse  the  decree  and  remand  the  suit  for  re-hearing. 
Costs  to  follow  the  result. 

SHEPHARD,  J. — I  agree  in  thinking  that  the  plaintiff  is  entitled  to 
have  a  re-trial  of  this  case.  The  plaintiff  sues  in  his  character  of  head  of 
the  mutt  in  virtue  of  the  appointment  made  by  his  predecessor  on  the  30th 
January  1884,  and  the  main  question  to  be  considered  is  whether  that 
appointment  was  valid  in  the  sense  that  Sethu  Ramanadha  Pandaram, 
the  late  dharmakarta  of  the  devasthanam,  was  competent  to  make  such 
appointment  and  invest  a  successor  with  the  property,  which  he,  as  head 
of  the  mutt,  had t previously  enjoyed.  That  question  the  Subordinate  Judge 
cannot  [316]  be  said  to  have  properly  tried.  Indeed,  he  seems  to  have 
thought  that  the  plaintiff's  failure  in  another  suit  to  which  the  defendant 
was  no  party  precluded  the  recognition  of  the  right  claimed  by  the  plain- 
tiff in  the  present  case.  In  this  the  Subordinate  Judge  was  clearly 
mistaken,  as  the  decision  in  the  previous  suit  could  not  make  the 
plaintiff's  present  claim  against  another  defendant  res  judicata. 

I  think  that  the  plaintiff  is  justified  in  his  contention  that  there  has 
been  no  decision  on  the  orincipal  question  raised  in  the  suit,  and  chat, 
although  some  of  the  findings  recorded  by  the  Subordinate  Judge  may 
indicate  what  his  conclusion  on  that  question  is  likely  to  be,  the  case 
ought  to  be  remanded. 
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jggg  12  M  316  =  13  Ind.  Jur.  255. 

FEB.  22.  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 

LATE 

CIVIL  MDTHU  (Plaintiff),  Appellant  v.  KAMBALINGA  AND  ANOTHER 
'  (Representatives  of  Defendant  No.  4),  Respondents* 

12  M.  318-  [8th  and  22nd  February,  1889.] 

13  Ind   JOF. 

0  „-.  Limitation  Act,  1877,  ScJiedule  II,  Article   134 — Suit  to  redeem  by  assignee  of  equity  of 

8  redemption — Title  purchased  at  execution  sale. 

Suit,  in  1885, by  the  assignee  of  the  equity  of  redemption  to  redeem  a  mortgage 
of  1826.  The  mortgagees  were  put  into  possebsion  under  the  mortgage  and  no 
interest  was  paid.  In  1855,  the  mortgage  premises  were  sold  at  a  Court  sale  in 
execution  of  a  decree  against  the  mortgagees  as  if  they  formed  part  of  their  family 
property,  and  the  defendant  derived  title  from  the  execution  purchaser  who  had 
dealt  with  it  as  absolute  owner  : 

Held,  that  the  suit  was  barred  under  Limit ition  Act,  1877,  Schedule  II, 
Article  134. 

[Overruled,  25  M.  99  =  11  M.L.J.  323  ;  N.F.,  33  M.  56  =  5  lad  Gas.  1  =  20  M.L.J.  41 
(46)  =  7  M.L.T.282;  F.,  9  M.L.J.  93  (95)  ;  R.,  23  B.  614;  24  M.  471  (485);  6- 
M.L.J.  260  ;  8  Q-C.  233  ;  30  P.R.  1908  =  102  P.L.R.  1908  =  35  P.W.R.  1908.] 

SECOND  APPEAL  against  the  decree  of  J.  A.  Davies,  Acting  District 
Judge  of  Tanjore,  in  Appeal  Suit  No.  115  of  1887,  affirming  the  decree  of 
G.  Ramasami  Ayyar,  District  Munsif  of  Kumbakouam,  in  Original  Suit 
No.  245  of  1885. 

Suit  filed  in  1885  to  redeem  a  mortgige,  dated  22nd  February  1826, 
and  executed  to  one  Kichu  Chetti,  who  was  father  of  defendants  Nos.  1 
and  2  and  grandfather  of  defendant  No.  3.  The  [317]  plaintiff  sued  as 
purchaser  under  a  registered  sale  deed  from  the  mortgagor's  grandson. 

It  was  alleged  that  possession  of  the  mortgaged  property  was  delivered 
to  the  mortgagees  in  lieu  of  interest.  It  appeared  that  the  property  was 
attached  as  the  family  property  of  defendants  Nos.  1  and  2  and  sold  to 
Ramadu  Chetti  in  1855  in  execution  of  a  decree  obtained  against  them  in 
original  suit  No.  327  of  1836,  and  that  it  was  subsequently  sold  at  a  sale 
held  in  execution  of  a  decree  obtained  in  original  suit  No.  12  of  1881  against 
the  widow  of  Ramadu  Cbetti  and  purchased  by  defendant  No.  4. 

Defendants  Nos.  1,  2  and  3  did  not  appear. 

Defendant  No.  4  pleaded,  inter  alia,  that  the  suit  was  barred  under 
the  Limitation  Act,  Schedule  II,  Article  134,  as  being  "a  suit  to  recover 
"  possession  of  immovable  property  .  .  .  mortgaged  and  afterwards 
"  purchased  from  the  .  .  .  mortgagee  for  a  valuable  consideration." 

The  District  Munsif  dismissed  the  suit,  and  his  decree  was  affirmed 
by  the  District  Judge,  who  said : — 

"  The  property  said  to  have  been  originally  mortgaged  in  1826  was 
bought  in  a  Court  sale  from  the  mortgagee  on  the  20th  September  1885, 
for  valuable  consideration  as  per  Exhibit  X.  The  plaintiff  had  therefore 
only  12  years'  time  from  that  date  to  sue,  whereas  this  suit  was  brought 
in  1885,  or  30  years  afterwards. 

The  plaintiff  preferred  this  second  appeal. 

Rama  Rau  and  Bhashyam  Ayyangar,  for  appellant. 

Subramanya  Ayyar,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  following 

*  Second  Appeal  No.  257  of  1888. 
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MUTTDSAMI  AYYAH,  J. — This  was  a  suit  brought  by  the  appellant  to  BBt  2a* 
redeem  a  house  which,  he  alleged,  was  mortgaged  in  February  1826,  to  APPEL- 
the  ancestor  of  respondents  Nos.  1 — 3.  The  house  has  since  been  the 
subject  of  two  Court  sales.  The  first  was  held  in  1855  in  execution  of 
the  decree  in  original  suit  No.  327  of  1836,  which  was  passed  against  the  CIVIL. 
first  and  second  defendants,  and  one  Eamadu  became  purchaser.  The  .„  w  316 
second  sale  was  held  in  execution  of  the  decree  in  original  suit  No.  12  of  ^«  jn^  ju 
1881  which  was  instituted  against  Eamadu's  widow,  and  respondent  No  4  '  233 
was  the  purchaser  at.  that  sale.  Respondent  No.  4  pleaded,  inter  alias,  limit- 
ation in  bar  of  the  claim  and  relied  on  Act  XV  of  1877,  [318]  Schedule  II, 
Article  134.  The  Judge  upheld  the  contention  on  appeal,  and  it  is  urged 
in  second  appeal  that  the  suit  is  governed  by  the  sixty  years  '  rule.  It  is 
urged  (i)  that  Article  134  does  not  apply  to  Court  sales  and  (ii)that  respond- 
ent No.  4  ought  to  show  that  what  he  actually  purchased  was  the  absolute 
title  to  the  house  and  that  he  instituted  due  inquiry  as  to  the  title  of  the 
judgment-debtors  which  was  put  up  to  sale.  Article  134  describes  the  suit 
to  which  it  is  to  apply  as  a  suit  to  recover  possession  of  immoveable  pro- 
perty conveyed  or  bequeathed  in  trust  or  mortgaged  and  afterwards  purchas- 
ed from  the  trustee  or  mortgagee  for  a  valuable  consideration  and  it  then 
preecribes  12  years  from  the  date  of  the  purchase  as  the  period  of 
limitation.  This  ought  to  be  read  together  with  Article  148  which  pres- 
cribes 60  years  for  a  suit  against  a  mortgagee  to  redeem  or  recover  posses- 
sion of  immoveable  property  mortgaged,  and,  when  so  read,  it  is  clear  that 
the  purchase  contemplated  in  Article  134  is  that  of  the  absolute  title  to  or 
property  in  the  subject  of  the  mortgage.  A  mere  assignment  of  the 
mortgage  is  not  within  the  purview  of  the  article,  for  the  assignee  will 
only  stand  then  in  the  shoes  of  the  mortgagee  and  cannot  be  regarded 
as  purchaser  of  the  property  under  mortgage.  This  view  is  in  accord- 
ance with  the  decision  of  the  Privy  Council  with  reference  to  Act 
XIV  of  1859,  Section  5,  in  Juggernath  Sahoo  v.  Syud  Shah  Mahomed 
Hossein(l).  There  is  also  no  doubt  that  the  party  relying  on  Article  134 
which  cuts  down  the  mortgagor's  right  to  sue  from  60  years  to  12  years 
is  bound  to  show  that  he  purchased  the  absolute  title  and  that  he  paid 
value  for  it.  As  to  the  contention  that  the  article  does  not  apply  to 
Court  sales,  we  do  not  think  that  it  can  be  supported.  Though,  in  a 
Court  sale,  the  sale  is  not  the  act  of  the  mortgagee,  but  the  act  of  the 
Court  executing  the  decree,  yet  the  purchase  is  of  the  property  under 
mortgage  by  reason  of  the  exercise  by  the  Court  of  the  power  of  sale  vested 
in  the  mortgagee.  We  can  see  no  distinction  between  it  and  a  voluntary 
sale,  when  the  purchaser  bargained  for  and  bought  the  absolute  title  and 
when  he  had  no  means  of  information  showing  that  the  position  of  the 
judgment-debtors  was  really  that  of  mortgagees  in  regard  to  the  property 
purchased.  If  an  honest  mistake  made  in  connection  with  a  purchase  for 
value  at  a  voluntary  sale  is  protected  after  12  years'  adverse  possession, 
we  do  not  see  why  [319]  a  similar  mistake  made  in  connection  with  a 
Court  sale  should  not  be  likewise  protected.  The  same  view  was  taken 
by  the  High  Court  at  Allahabad  in  Bhagwan  Sahatv.  Bhagwan  Din  (2). 
In  the  case  before  us,  the  sale  certificate  issued  to  Eamadu  described  the 
house  as  the  property  of  defendants  Nos.  1  and  2.  Several  documents 
show  that  Eamadu  dealt  with  it  as  absolute  owner  ever  since  1855.  I 
am  of  opinion  that  the  decision  of  the  Judge  that  the  suit  is  barred 

(1)  21.  A.  48.  (2)  9  A.  97. 
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1889        by  Article  134    is   right,    and  I  would   dismiss  this  second   appeal    with 
FEB.  22.     costs. 

WILKINSON,  ,T. — The  plaintiff  as  the  purchaser  in  January  1885  of  the 

APPEL-     equity  of  redemption  sues  to  redeem  a  mortgage  alleged  to  have  been  granted 

LATE       in  1826  by  Pedilu  Chetty  Virauna  Chetty,  the  ancestor  of  plaintiff's  vendor 

ClVIL      ^°  Ki°bu,  the  ancestor  of  defendants  Nos.  1 — 3.  Defendant  No.  4  purchased 

a  portion  of  the  prooerty  in  Court  sale  in  execution  of  the  decree   obtained 

1311.316=  in  Original  Suic  No.  12  of  1881,  against  the  heirs  and  representatives 
13  Ind.  Jar.  of  one  Ramadu  Chetty,  who  had  himself  purchased  the  property  in 
253.  execution  of  a  portion  of  a  decree  in  Original  Suit  No.  327  of  1836 
obtained  against;  defendants  Nos.  1  and  2.  The  Lower  Appellate  Court 
held  that  the  suit  was  barred  by  Article  134,  Schedule  II  of  the  Limitation 
Act  and  dismissed  the  plaintiff's  suit  without  going  into  the  merits.  On 
appeal,  it  is  argued  that  what  defendant  No.  4  purchased  was  not  an 
absolute  title,  but  a  mortgage.  By  Article  134  the  right  of  a  mort- 
gagor to  recover  possession  of  immoveable  property  mortgaged  and  after- 
wards purchased  from  the  mortgagee  for  valuable  consideration  is  limited 
to  12  years  from  the  date  of  purchase.  In  the  case  of  Radanath  Doss 
v.  Gisborne  (1)  the  Privy  Council  laid  down  what  in  their  view  was  the 
meaning  of  the  word  "purchaser"  in  Section  5,  Act  XIV  of  1859,  which  cor- 
responded to  Article  134.  They  held  that  the  word  must  mean  some  person 
who  purchases  that  which  in  fact  is  a  mortgage  upon  a  representation 
made  to  him  and  in  the  full  belief  that  it  is  not  a  mortgage  but  an  absolute 
title.  And  reading  together  Articles  134  and  148  it  is  evident  that  the  pur- 
chase referred  to  in  Article  134,  must  be  a  purchase  of  the  absolute  title.  It 
is  therefore  incumbent  upon  the  purchaser  whether  in  a  Court  sale  or  in 
a  private  sale — for  I  see  no  reason  why  any  distinction  should  be  drawn 
between  them — to  show  that  be  purchased  the  absolute  title  in  the  full  be- 
lief [320]  that  it  was  the  absolute  title  he  was  purchasing.  No  reason  can 
be  assigned  why  the  same  protection  which  is  afforded  to  a  purchaser  for 
valuable  consideration  at  a  private  sale  should  not  be  extended  to  a  pur- 
chaser at  Court  auction.  It  is  a  question  of  fact  in  each  case  what  passed 
by  the  sale,  an  absolute  title,  or  only  the  right  of  the  mortgagees.  There 
is  evidence  in  this  case  to  show  that  Ramadu  purchased  in  the  full  belief 
that  he  was  purchasing  an  absolute  title,  and  that  he  always  dealt  with 
the  property  as  if  he  had  acquired  an  absolute  estate.  The  decree  of  the 
Lower  Court  is  therefore  right,  and  this  second  appeal  must  be  dismissed 
with  costs. 


12   H.  320. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


KUNHAMMED  (Defendant  No.  2),  Appellant  v.  NARAYANAN 

MUSSAD  (Plaintiff),  Respondent* 
[6th  September,  1888  and  llth  February,  1889.] 

Landlord  and  tenant— Malabar  kanam — Change  in  character  of  land— Passive  acquies- 
cence of  landlord— Estoppel — Compensation  for  improvements  by  tenant. 

Land  was  demised  on  kanam  for  wet  cultivation.  The  demisee  changed  the 
character  of  the  holding,  by  making  various  improvements  which  were  held  to 
be  inconsistent  with  the  purpose  for  which  the  land  was  demised.  On  a  finding 

*  Second  Appeal  No.  1151  of  1888. 
(1)  14  M.  I.  A.  1, 
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that    the    landlord  had  stood  by  while  the  character  of  the   holding  was   being        1889 

changed  and  hai  thereby  caused  a  belief  that  the  change  had  his  approval :  FEB.  11. 

field,  on  second  appeal,  that  the  demi-see  was   entitled    to  compensation    for 

his  improvements  on  redemption  of  the   kanam.    Rimsden  v.  Dyson  (L.R.,  1  H.      ApPEL- 
L..  129)  followed. 

[R.,  20  B.  1  (7) ;  2?  C.  570  (585)  ;  D.,  22  M.  39  (46).] 

SECOND  APPEAL  against  the  decree  of  F.  H.     Wilkinson,  District  Judge      CIVIL. 
of  South  Malabar,  in  Appeal  Suit  No.  496  of  1887  modifying  the  decree  of    ^  H.  320. 
O.  Chandu  Menon,  Acting  District  Munsif  of    Shernad,  in   Original  Suit 
No.  457  of  1886. 

This  was  a  suit  by  the  plaintiff  to  evict  the  defendant  from  certain 
land  demised  by  him  on  kanam  to  the  defendant's  father  on  17th  November 
1888. 

The  plaint  stated  that  the  land  demised  was  a  "  palliyal  or  two  crop 
paddy  land"  and  the  kanam  deed  provided  for  the  use  by  [321]  the 
demisee  of  "water  from  a  chola  for  11  Indian  hours  daily."  It  was 
alle0ed  that  the  defendant  had  converted  a  portion  of  this  land  into  param- 
ba  or  garden  land,  planting  cocoanut  and  areca-nub  trees  thereon,  and 
that  this  alteration  in  the  character  of  the  land  was  calculated  to  injure 
the  plaintiff.  The  prayers  of  the  plaint  were  that  the  plaintiff  be  put 
into  possession,  and  that  the  defendant  pay  to  him  Rs.  50,  being  the  cost 
of  restoring  the  land  to  its  former  condition,  and  arrears  of  rent  on  pay- 
ment of  the  kanam  amount. 

The  defendant  admitted  the  tenancy  and  the  arrears  of  rent  and 
the  change  in  the  character  of  the  holding,  but  claimed  compensation 
for  improvements. 

The  District  Munsif  held  that  the  plaintiff  had  acquiesced  in  the 
change  effected  in  the  character  of  the  holding,  and  passed  a  decree  to 
the  effect  that  the  plaintiff  should  pay  to  the  defendant  the  value  of 
the  improvements  as  valued  by  a  Commissioner  before  recovering  posses- 
sion of  the  land  demised. 

On  appeal,  the  District  Judge,  without  recording  any  finding 
on  the  question  of  acquiescence  by  the  landlord,  reversed  that  part 
of  the  District  Munsif 's  decree  which  related  to  compensation  to  the 
tenant,  and  decreed  that  the  tenant  should  pay  the  cost  of  restoring 
the  land  to  its  former  condition  on  the  ground  that  the  improvements  in 
question  were  "  unsuitable  to  the  holding  and  inconsistent  with  the  pur- 
pose for  which  it  was  let." 

The  defendant  preferred  this  second  appeal. 

Narayana  Rau,  for  appellant. 

Sankaran  Nayar,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (MUTTUSAMI 
ATYAR  and  PARKER,  JJ.). 

JUDGMENT. 

In  1868  the  respondent  demised  a  palliyal  to  the  appellant  on 
kanam  for  wet  cultivation.  Exhibit  A  which  evidences  the  demise 
provided  for  its  being  irrigated  from  a  chola  for  11  Indian  hours  a  day 
and  for  payment  of  rent  in  paddy.  It  provided  also  for  the  surrender 
of  the  land  within  12  years  if  the  rent  should  be  in  arrear.  There  is 
nothing  in  the  document  to  show  that  any  improvement  un suited  to  the 
holding  and  inconsistent  with  the  purpose  for  which  the  land  was  demised 
was  in  the  contemplation  for  the  parties.  It  is  found  by  the  Judge 
that  the  appellant  converted  a  large  portion  of  the  wet  land  into  paramba, 
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planting    jack,    oocoanut   and    areca-nut    trees.     There    was,    however, 

[322]  evidence  to  show  that  the  respondent  lived  within  three  miles,  that 
he  bad  means  of  obtaining  knowledge  of  the  conversion  of  the  land  into  a 
paramba,  and  that  he  raised  no  objection.  There  is  no  doubfc  upon  the  facts 
found  that  the  appellant's  claim  to  compensation  is  not  referable  either  to 
the  kanam  document  or  to  any  subsequent  express  arrangement  made 
with  the  respondent  or  to  any  overt  act  on  his  part  which  is  inconsistent 
with  his  present  contention.  Nor  is  there  any  ground  for  doubting  the  cor- 
rectness of  the  finding  that  the  so-called  improvement  is  unsuited  to  the 
nature  of  the  holding  and  inconsistent  with  the  purpose  for  whioh  the  land 
was  demised.  In  this  state  of  facts,  the  Judge  held  that  the  appellant  was 
entitled  to  no  compensation  ;  but  that,  on  the  other  hand,  he  was  liable  to 
pay  the  respondent  the  cost  of  restoring  the  land  to  its  former  condition. 
It  is  urged  that  the  passive  acquiescenca  of  the  landlord  was  sufficient  to 
sustain  the  appellant's  claim  to  compensation  and  reliance  is  placed  on  the 
authority  of  Shibdas  Bandapadhya  v.  Bamandas  Mukhapadhya  (I).  On 
the  other  hand,  the  respondent's  pleader  draws  our  attention  to  the  deci- 
sion of  this  Court  in  Ravi  Varmah  v.  Mathi&sen  (2)  and  to  the  cases  cited 
therein,  Pilling  v.  Armitage  (3)  and  Bamsden  v.  Dyson  (4).  There  is  really 
no  conflict  in  the  principle  on  which  the  cases  cited  were  decided.  The 
general  rule  was  laid  down  in  Ramsden  v.  Dyson  in  these  terms. 
"  When  money  is  laid  out  by  a  tenant  in  the  hope  or  expectation  of  an 
"  extended  term  or  an  allowance  for  expenditure,  the  tenant  has  no  claim 
"  which  a  Court  of  law  or  equity  can  enforce  if  such  hope  'or  expectation 
'  has  not  been  created  or  encouraged  by  the  landlord."  Our  decision  must 
then  depend  not  so  much  on  the  suitability  of  the  improvements  to  the 
nature  of  the  holding  as  on  the  fact  of  the  landlord  having  by  conduct  or 
otherwise  raised  an  expectation  that  the  outlay  had  his  approval,  and  that 
the  tenant  would  be  reimbursed  when  he  was  called  on  to  vacate 
possession,  and  the  special  equity  raised  by  such  conduct.  Again,  in 
De  Bussche  v.  Alt  (5)  "  it  was  observed  that  if  bare  acquiescence 

is  a  valid  defence,  it  must  be  an  acquiescence  while  the  act  acquies- 
"ced  in  is  in  progress  and  not  after  it  has  been  completed."  The 
Lord  Justices  said  "  If  a  person  having  a  right  and  seeing  another 

person  about  to  commit,  or  in  the  course  of  committing  an  act 
"  infringing  upon  that  right,  stands  by  in  such  a  manner  as  really 
[323]  "  to  induce  the  person  committing  the  act,  and  who  might  have 

otherwise  abstained  from  it,  to  believe  that  he  assents  to  its  being  com- 
"  mitbed,  he  cannot  afterwards  be  heard  to  complain  of  the  act.  Mere 
'  submission  to  an  act  when  it  is  once  completed  without  any  knowledge 

or  assent  upon  the  part  of  the  person  whose  right  is  infringed  upon  is 
"  only  a  submission  to  an  injury,  and  it  cannot  take  away  the  right 

infringed  upon  when  such  submission  is  for  any  time  short  of  the  period 

of  limitation."  In  the  case  before  us  the  Judge  appears  to  have  decided 
against  the  tenant  mainly  on  the  ground  that  the  improvements  made  were 
unsuited  to  the  holding.  But  it  is  also  necessary  to  ascertain  before  we 
dispose  of  this  appeal  whether  the  landlord  did  not  stand  by  whea  the 
land  was  being  converted  into  a  garden  and  thereby  cause  a  belief  that 
such  conversion  had  his  approval.  We  shall  ask  the  present  District  Judge 
to  return  a  finding  upon  the  record  and  upon  any  further  evidence  on  the 

(1)  8  B.L.R.  237. 

(2)  Second  Appeal  No.  296  of  1384  unreported  ;  see  Note  at  end  of  this  report.    (12 
M.  323  N. 

(3)  12  Ves.  Jun.  78.  (4)  L.  R.  1.  H.  L.  129-  (5)  L.R.  8  Ch.  D-  286. 
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question  mentioned  above  within  six  weeks  from  the  date  of  the  receipt  1889 

of  this  order,  when  ten  days  will  ba  allowed  for  filing  objections.  FEB.  11. 

In  compliance  with   the  above  ord-^r  the  District   Judge  returned  a 

fin-ling  to  the  effect  that  the  landlord  stood  by  when  the  lands  in  question  APPEL- 

were  being  converted  into  a  garden,  and  thereby  caused  a  belief  that  such  LATB 

conversion  had  his  approval.  CIVIL. 

This  second  appeal  having  come  on  for  re-heiring,  the  Court  delivered 

judgment,  modifying  the  decree  of  the  District  Judge  and  restoring  that  *2  "•  32^« 
of  the  District  Munsif. 

12  M    323.  N. 

NOTE. 

EAVI  VARMAH  y.  MATHISSEN.* — This  case  came  before  the  High 
Court  OQ  appeal  from  the  District  Court  of  North  Malabar.  The  appellant, 
who  was  the  Eaj a  of  Cherakkal,  had  sued  to  eject  the  respondents  from 
certain  items  of  property.  It  appeared  that  the  respondents  were  in 
possession  of  that  portion  of  the  property  which  is  in  question  in  the 
following  extract  from  the  judgment,  as  assignees  of  one  Bappen  Chinnan 
under  a  document  described  as  a  "  deed  of  surrender  "  dated  10th  March 
1855.  Bappen  Chinnan 's  title  rested  on  Exhibit  E — a  lease,  dated  20th 
July  1849,  granted  to  him  by  the  appellant's  kovilagam — in  which  it  was 
provided  "  that  Bappen  Chinnan  should  plant  the  paramba  with  four 
"kinds  of  trees,  and  that  as  soon  as  they  come  into  bearing  he  should  receive 
"the value  of  [324]  the  improvements  and  surrender  the  land."  The 
respondents,  who  were  members  of  a  German  Mission,  had  erected  certain 
buildings  and  made  various  improvements  on  the  land,  and  pleaded  that  the 
plaintiff  was  not  entitled  to  eject  them  without  paying  full  compensation 
for  their  expenditure. 

Oa  the  question  of  compensation  the  High  Court  (MUTTUSAMI  AYYAR, 
and  BRANDT,  JJ.)  said  :— 

"  As  to  the  valuation  of  improvements,  the  appellant  complains  that 
it  is  excessive.  But  we  consider  that  it  is  reasonable  and  in  accordance 
with  the  principles  laid  down  in  second  appeal  No.  762  of  1884.  It 
is  no  doubt  true,  as  contended  for  the  respondents,  that  several  of  the  im- 
provements made  by  them  are  excluded  from  those  for  which  compensation 
is  considered  to  be  due.  But  we  cannot  say  that  those  improvements  are 
suitable  to  the  purpose  for  which  the  paramba  was  originally  let  to  Bappen 
Uhinnan,  or  within  the  terms  of  Exhibit  E.  We  do  not  consider  that  it  is  com- 
petent to  us  to  enhance  the  compensation  either  on  the  ground  that  subse- 
quently to  1855  there  was  a  doubt  about  the  appellant's  jenm  title,  or 
that  the  appellant  stood  by  when  the  buildings  were  raised.  According  to 
the  finding,  the  respondents  got  into  possession  as  assignees  of  Bappen 
Chinnan,  who  was  the  appellant's  tenant,  and  it  was  not  open  to  him  or  to 
them  to  question  the  landlord's  title.  Moreover  there  was  an  express  con- 
tract E  as  to  the  nature  of  the  improvements  to  be  made,  and  there  is  no 
evidence  to  show  that  the  appellant  since  did  anything  which  could  have  rea- 
sonably led  the  respondents  to  believe  that  he  would  go  beyond  his  agreement 
and  compensate  them  for  other  improvements.  We  are  aware  of  no  authority 
for  holding  that  upon  principles  of  general  equity  a  tenant  or  his  assignee  is 
entitled  to  compensation  or  relief  for  expenditure  incurred  by  him  under 
the  observation  of  the  landlord,  unless  he  can  show  that  it  was  incurred 
with  reference  to  some  agreement.  On  the  other  h&udPilling  v.  Armitage  (l) 
*  S.  A.  No.  296  of  1884.— [ED.] 
(1)  12  Ves.  Jun.  78. 
575 


12  Mad.  325 


INDIAN   DECISIONS,   NEW  SERIES 


[Yol. 


1889        is  an    authority  to  the  contrary.  And  the  learned  Judges,  who,  in  Ramsden 

FEB.  11.     v.  Dyson  (1),  were  not  unanimous  in  respect  of  the  findings  of  the  facts,  were 

agreed  as  to  the  general  rule  that  when  money  is  laid  out  by  a  tenant '  in 

APPEL-     the  hope  or  expectation  of  an  extended    term  or  an  allowance  for  expend- 

LATE       '  iture,   the   tenant   has    no   claim   which   a  Court  of  law  or  equity  can 

OlVIL.      '  enforce,  if  such  hope  or  expectation  has  not  been  created   or  encouraged 

'  by  the   landlord.'     Bub  the  present  case  does  not  fall  either  within  that 

12  M.  320.   proposition  or  within  the  proposition  in  respect  of  an  omission,  whereby  one 

person   has  intentionally   caused   or  permitted  another  to  believe  a  thing 

not  [325]  true  and  to  act  upon  such  belief.     It  was  nob  indeed  contended 

in  express  terms  that  the  appellant  is  esbopoed  by  reason    of  his  conduct, 

and  we  cannot  hold  that  by  reason  of  the  improvements  in  this  case  having 

been  made  within  a  short  distance  of  the  residence  of  the  landlord,   and 

on  land  belonging  to  him  which  he  must  have  frequently  passed,  any  other 

or  further  relief  can  be  afforded  to  the  respondents  than  they  are  entitled  to 

under  the  terms  of  the  agreement  under  which  they  held  the  land  and  by 

the  custom  of  the  country. 

"  At  the  same  time,  we  cannot  refrain  from  saying  that  this  appears 
to  be  a  very  hard  case,  and  we  consider  ourselves  justified  in  the  peculiar 
circumstances  in  directing  that  the  decree  do  provide  bhat  the  respondents 
be  at  liberty  to  remove  within  six  months  all  the  improvements  made  by 
them,  for  which  no  compensation  has  been  allowed." 


12  M.  325. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan,  and  Mr.  Justice  Wilkinson. 


SATHUVAYYAN  (Defendant  No.  7),  Appellant  v.  MUTHUSAMI 
(Plaintiff),  Respondent*      [9th  August  and  27th  September,  1888.] 

Hindu  law — Personal  decree  against  managing  member  of  joint  family  not  impleaded 
as  such— Effect  of  sale  in  execution  of  such  decree  — Transfer  of  Property  Act —Act 
IV of  1882,  Section  99  —Sale  of  mortgage  property  in  execution  of  decree  on  a  money 
bond  for  interest  due  on  the  mortgage. 

The  managing  member  of  a  joint  Hindu  family  executed  in  1878  a  mortgage 
on  certain  lands,  the  property  of  the  family,  to  secure  a  debt  incurred  by  him 
for  family  purposes,  and  in  1881  he  together  with  his  brother  executed  to  the 
mortgagee  a  money  bond  for  the  interest  then  due  on  the  mortgage.  In  1882  the 
mortgagee  brought  a  suit  on  the  money  bond,  and  having  obtained  a  personal 
decree  against  tho  two  brothers  merely,  brought  to  sale  in  execution  part  of  the 
mortgaged  property  which  was  purchased  by  a  third  person  : 

Held,  that  the  sale  did  not  convey  the  interest  of  another  undivided  brother 
who  was  not  a  party  to  the  decree  : 

Held,  further  per  Kernan,  J.,  that  the  sale  in  execution  was  invalid  under 
Transfer  of  Property  Act,  Section  99. 

[Diss,,  35  C.  61  =  6C.L.J.  320  (331)  =  11  O.W.N.  1011  ;  R.,  18  A.  325;  34  B.  128  (133) 
=  11  Bom.  L.R,  1315  =  4  Ind.  Gas.  595  ;  14  M.  74  ;  22  M.  372  ;  10  C.P.L.R.  67 ; 
16C.P.L.B.  19.] 

SECOND  APPEAL  against  the  decree  of  T.  Eamasami  Ayyangar, 
Subordinate  Judge  of  Negapatarn,  in  Appeal  Suit  No.  814  of  1886,  modify- 
ing the  decree  of  T.  Audinarayana  Chetbi,  District  Munsif  of  Shiyali,  in 
Original  Suit  No.  22  of  1885. 

*  Second  Appeal  No.  12S4  of  1887. 
(1)  L.R.  1  H,L.  129. 
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[326]  This  was  a  suit  for  the  division  and  separate  possession  of  a        1888 
one-third  share  of  certain  land  which  was  alleged  to  be  the  property  of  an     SEP.  27. 
undivided  Hindu  family  of  which  the  plaintiff  and  defendants  .Nos.  1  to 
5  were  members  ;  defendant  No.  6  represented  the  interest  of  the  mort-     APPEL- 
•  gagee  of  part  of  the  land  in  question  under  a  mortgage,  dated  10th  August       LATE 
1878,  and  executed  by  the  defendant  No.  1,'  the  plaintiff's   brother,  as      CIVIL. 
manager  of  his  family  for  family  purposes.     Defendant  No.  7  had  purchas- 
ed the  land  in  question  at  a   sale  held  on  28fch  January  1885  in  execution   12  M.  323. 
of  a  decree  obtained   by  the  mortgagee  upon  a  money  bond  executed  on 
24th   August  1881   by  both  of  the  plaintiff's  brothers,  viz.,  defendants 
Nos.  1  and  2,  for  a  sum  of  money  then  due  as  interest  on  the  above  mortgage. 
The  suit  on  the  bond  was  original  suit   No.  130  of  1882,  to  which  the 
plaintiff  was  not  a  party,  and  in  which  the  defendants  were  (as  was  admitted 
in  the  present  case)  "not  impleaded  either  as  the  managing  members  or  as 
representatives  of  the  family." 

The  District  Munsif  decided  that  the  plaintiff  was  not  entitled  to  any 
relief  against  defendant  No.  7,  but  on  appeal  the  Subordinate  Judge  held 
the  sale  in  execution  of  tha  decree  in  Original  Suit  No.  130  of  1882  in- 
valid as  against  plaintiff. 

Defendant  No.  7  preferred  this  second  appeal. 

Desikacharyar,  for  appellant. 

Ramachandra  Ayyar,  for  respondent. 

The  further  facts  of  the  case  and  the  arguments  ad  luced  on  this  second 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
following 

JUDGMENTS. 

KERNAN,  J. — The  plaintiff  claims,  in  this  suit,  to  be  entitled  to  a  one- 
third  share  in  all  the  items  of  property  Nos.  1  to  61  mentioned  in  the 
plaint,  which  property,  he  states,  is  the  undivided  family  property  of  him- 
self and  his  brothers,  defendants  Nos.  1  and  2,  and  the  defendants 
Nos.  3  to  5. 

The  following  facts  have  been  found  by  both  the  Courts,  viz.,  first, 
that  defendant  No.  1  was  manager  of  the  undivided  family,  and  that  he, 
on  the  10th  of  August  1878,  executed  a  mortgage  to  Palaniappa  Chetty, 
agent  of  Arunachellum,  the  father  of  defendant  No.  6,  for  Rs.  2,500, 
borrowed  for  the  payment  of  debts  and  other  necessities  of  the  family  in- 
cluding the  purchase  of  the  plaint  lands  items  50  to  61  ;  second,  that  inter- 
est being  due  on  that  mortgage,  defendants  Nos.  1  and  2  on  the  24th  of 
August  [327]  1881  executed  a  mere  money  bond  to  Palaniappa  Chetty  for 
Rs.  700  ;  and  third,  that  the  amount  of  that  bond  was  given  on  account 
of  the  said  interest. 

Original  suit  No.  130  of  1882  was  filed  by  Arunachellum  Chetty, 
father  of  defendant  No.  6,  against  the  defendants  Nos.  1  and  2  and 
Palaniappa  Chetty  on  that  bond,  and  a  decree  was  obtained  against 
defendants  Nos.  1  and  2  on  the  21st  of  September  1882.  Under  that 
decree,  the  plaint  items  Nos.  1  to  31  and  34  to  48  were  attached  and 
were,  on  the  28th  day  of  January  1885,  sold  by  auction,  and  defendant 
No.  7  bought  them  for  Rs.  135,  and  obtained  a  certificate  on  the  17th  of 
June  1885,  which  certifies  that  defendant  No.  7  bought  the  lands  set  up 
for  sale  and  not  merely  the  shares  of  the  defendants  in  execution. 

In  the  plaint  in  this  suit  it  is  stated,  and  the  fact  is,  as  appears 
on  the  record,  that  the  plaintiff  was  not  made  party  to  the  Suit  No.  130 
of  1882.  Therefore,  he  contends,  he  is  not  bound  thereby  or  by  the  sale. 
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1888       He  alleges  that  there  was  collusion  between  defendant  No.  6  and  defend- 
SEP.  27.     ants    Nos.  1  and  2,  hut  he  states  that   he  was  absent  from   the   village 
when  the  suit  was  filed.  The  collusion  has  been  negatived  by  both  Courts. 
APPBL-     The  District  Munsif  decided  that  the  plaintiff  is  bound  by  the  decree  and 
LATE       the  sale,  although  he  was  not  party  thereto,  inasmuch  as  the  debt,  for 
CIVIL,      which  the  decree  was  obtamed,   was    incurred  for  family  necessity  and 
contracted  by  the  manager  of  the   undivided  family,   and    inasmuch  as 
12  M.  323.   fcne  plaintiff,  who  lives    with  defendants    Nos.    1   and    2,    was,  as    the 
Munsif  believed,  set  up    in  this  action  to  defraud    defendant  No.  6  of 
his   interest    in   a   portion   of   the   lands  mortgaged.     The    Mucsif    dis- 
allowed the  plaintiff's  claim  to  share  in  the  lands  purchased  by  defend- 
ant No.  7  and  allowed  plaintiff  a  one- fourth  share  in  the  plaint  items, 
viz.,  32,  33,  49  to  61. 

On  appeal  the  Subordinate  Judge,  by  a  decree,  dated  12th  August 
1887,  allowed  the  plaintiff's  claim  to  a  one-fourth  share  in  all  the  plaint 
items,  on  the  grounds  that  the  plaintiff  was  not  a  party  to  the  suit 
No.  130  of  1882,  and  is  not  bound  thereby  or  by  the  sale,  and  that 
the  decree  was  personal  against  defendants  Nos.  1  and  2,  the  plaintiff's 
brothers,  and  all  that  passed  under  the  sale  was  the  estate  and  interest  of 
defendants  Nos.  1  and  2. 

The  plaintiff,  by  permission  of  the  Subordinate  Judge,  argued,  as  a 
ground  of  appeal,  not  put  forward  in  the  first  instance,  that  as  the  decree 
in  Suit  No.  130  of  1882  was  obtained  by  the  mort-  [328]  gagee  after  the 
coming  into  force  of  the  Transfer  of  Property  Act,  1882,  the  sale  was 
contrary  to  Section  99  of  that  Act.  The  Subordinate  Judge  over- 
ruled that  contention,  holding  that  only  the  parties  to  the  suit  could  raise 
it. 

This  last  mentioned  ruling  was  erroneous.  There  is  no  limitation 
contained  in  Section  99  or  elsewhere  confining  the  application  of  that 
section  to  the  parties  to  the  suit.  This  suit  is  an  instance  where  the 
provisions  of  Section  99  might  properly  be  applied  as  the  plaintiff  has  an 
interest  in  the  property.  The  plaintiff  no  doubt  did  not  admit  his  liabi- 
lity as  a  member  of  the  family  to  the  payment  of  the  mortgage  of  10th 
August  1878,  but  when  the  Courts  decided  that  the  mortgage  bound  him, 
he  was  entitled  to  take  the  objection  under  Section  99  that  the  sale  in 
Suit  No.  130  of  1882  was  invalid.  The  fact  that  the  sale  took  place 
before  this  suit  was  filed  cannot  give  validity  to  the  sale,  if  it  was 
contrary  to  the  provisions  of  Section  99.  The  plaintiff  in  Suit  No.  130 
of  1882  was  a  mortgagee  within  the  meaning  of  Section  99,  although  the 
mortgage  was  in  the  name  of  his  agent,  the  third  defendant  in  that  suit, 
who  admitted  the  right  of  his  principal.  To  treat  the  plaintiff  in  suit 
No.  130  of  1882  as  not  being  the  mortgagee,  he  being  the  principal,  and 
to  treat  the  agent,  the  third  defendant  as  the  mortgagee,  because  the 
mortgage  was  in  his  name,  would  be  to  evade  the  provisions  of 
Section  99.  For  then  the  person  beneficially  entitled  to  the  amount  of 
the  mortgage  and  interest  should  be  held  not  to  be  the  mortgagee,  but 
that  his  agent  who  held  the  mortgage  only  as  agent  was  the  mortgagee. 
The  plaintiff  in  that  suit  No.  130  of  1882  was  entitled  to  file  a 
suit  to  foreclose  the  mortgage  or  sell  the  property,  making  his  agent  a 
party. 

We  do  not  agree  with  the  judgment  of  the  Lower  Appellate  Court 
on  this  point  and  are  of  opinion  that  the  sale  was  invalid  under  the 
Transfer  of  Property  Act. 
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The  next  question  is  whether  the  decree  in  Suit  No.  130  of  1882 
obtained  against  the  defendants  Nos  1  and  2  binds  the  plaintiff,  their 
brother,  on  the  ground  that  he  was  liable  with  them  to  the  debt  for  which 
the  suit  was  brought,  although  he  was  not  party-defendant  in  that  suit. 
Thab  suit  was  on  a  money  bond  by  the  defendants  Nos.  1  and  2  ;  the  bond 
did  not  refer  to  either  of  them  as  manager  of  the  family  or  to  the  mort- 
gage in  any  way.  The  decree  was  a  mere  money  decree  against  the 
defendants.  Though  the  plaintiff  may  ba  bound  by  the  debt  for  which  the 
[329]  bond  was  given,  he  was  not  party  to,  or  represented  by  either 
of,  the  defendants  Nos.  1  and  2  in  Suit  No.  130  of  1882.  A  sale  in  execu- 
tion of  that  dearee  could  be  legally  made  of  the  shares  of  defendants  Nos. 
1  and  2,  but  not  of  the  plaintiff's  share.  That  share  was  not  the  property 
of  the  defendants  Nos.  1  and  2  or  either  of  them.  No  doubt,  under  a 
money  decree  against  a  father  on  foot  of  a  debt  which  bound  the  sons,  the 
whole  interest  and  all  the  shares  of  the  sons  could  be  legally  sold  and 
conveyed,  although  the  sons  were  not  parties  to  the  suit.  The  principle 
of  such  decision  is  that  the  father  is  entitled  by  his  own  act,  without  the 
assent  of  his  sons,  to  sell  the  whole  estate  for  payment  of  such  debts  as 
bind  the  sons.  But  that  principle  has  not  been  extended,  so  far  as  I  know, 
to  the  case  of  any  manager  of  a  family  except  a  father.  The  course  of 
decisions  in  this  presidency  is  that,  in  the  case  of  adult  co-parcener,  a 
brother,  who  is  manager,  but  is  nob  sued  as  such,  does  not  represent  in  a 
suit  or  proceedings  affecting  the  family  estate  the  co-parcener  who  is  not 
made  party  to  the  suit,  and  that  a  decree  in  such  suit  and  execution 
thereon  would  not  bind  him — Viraragavamma  v.  Samudrala  (1).  That 
was  the  case  of  a  dabt  binding  on  both  brothers,  and  for  which  a  money 
decree  only  was  had  ;  but  the  manager  was  not  sued  in  his  character  as 
manager — Guruvappa  v.  Thimma  (2). 

The  case  of  Daulat  Bam  v.  Mehr  Chand  (3)  in  the  Privy  Council  was 
a  case  where  a  managing  member  granted  a  mortgage  of  the  family 
property,  and  was  sued  on  it  and  there  was  a  sale.  Other  brothers  of  the 
joint  family  filed  a  suit  to  set  aside  the  sale  on  the  ground  that  they  were 
not  parties  to  the  suit  and  they  declined  to  go  into  evidence  as  to  the  nature 
of  the  debt,  or  whether  it  was  of  a  nature  to  bind  them,  and  it  appeared 
that  they  got  part  of  the  produce  of  the  purchase  money  of  the  sale.  The 
Court  held  they  were  bound.  But  that  was  the  case  of  a  decree  in  a  suit 
on  foot  of  a  mortgage,  and  the  decree  was  for  sale  of  the  property 
mortgaged  and  the  defendants  refused  to  meet  the  case,  on  the  ground 
that  they  had  received  a  portion  of  the  purchase  money.  Although  the 
plaintiff  in  this  case  and  his  interest  in  the  property  may  be  bound  by  the 
mortgage  created  by  his  brothers  and  for  the  debt  on  the  bond,  that  does 
not  interfere  with  his  right  to  have  the  sale  made  in  Suit  No.  130  of  1882 
set  aside. 

[330]  WILKINSON,  J. — I  am  of  the  same  opinion.  The  only  question 
for  datermination  in  this  appeal  is  whether  the  plaintiff's  share  in  the  joint 
family  property  passed  to  appellant,  the  auction  purchaser.  The  plaintiff's 
brothers,  defendants  Nos.  1  and  2,  executed  abond  to  defendant  No.  6  for 
Rs.  600.  Upon  that  bond,  defendant  No.  6  brought  a  suit,  obtained  a 
decree,  and,  in  execution,  brought  the  joint  family  property  to  sale  ;  defend- 
ant No.  7,  appellant,  purchased  it.  It  has  been  held  that  a  money  decree 
against  one  brother,  who  was  not  impleaded  as  the  managing  co-parcener 
or  representative  of  the  family,  does  not  bind  the  other  brothers  and  that 
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1888       no  more  than  the  judgment-debtor's  share  is  liable  to  be  attached  and  sold 
SEP.  27.     in  execution — Viraragavamma  v.  Samudrala  (1).     This  was  followed   in 

(luruvappa  v.  Thimma  (2). 

APPEL-  The  case  relied    on   by   appellant's    pleader — Daulat   Ram  v.  Mehr 

LATE       Chand  (3)  is  not  applicable,  as  that  was  a  case  of  a  mortgage  effected  by  the 

CIVIL,      managing  members.     It  is  admitted  that,  in  Original  Suit  No.  130  of  1882, 

defendants  Nos.  1  and  2  were  not  impleaded  either  as  the  managing  mem- 

12  M.  325.    Der8  or  ag  representatives    of  the    family,  and    the  decree  obtained   was, 

therefore,  a  personal  decree  and  one  by  which  the  present  plaintiff  was  in 

no  way  concluded. 

The  decree  of  the  Subordinate  Judge,  therefore,  so  far  as  it  held 
that  the  plaintiff's  rights  did  not  pass  by  the  sale  in  execution,  is- 
right. 

The  decree  of  the  Lower  Appellate  Court  is  confirmed  and  this  ap- 
peal dismissed  with  costs. 

12  M.  361. 
[331]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


GOPI  EEDDI  AND  ANOTHER  (Plaintiffs)  v.  MAHANANDI  REDDI 
AND  ANOTHER  (Defendants).*      [1st  April,  1889.] 

Civil  Procedure  Code,  Section  525  —Loss  of  award,  procedure  on. 

When  an  award  has  been  lost,  a  Court,  acting  under  Section  525  of  the  Code  of 
Civil  Procedure,  cannot  take  secondary  evidence  of  its  provisions  and  pass  a 
decree  accordingly. 

[D.,  1  S.L.R.  167.] 

CASE  referred  for  the  opinion  of  the  High  Court  by  H.  H.  O'Farrel, 
Acting  District  Judge  of  Kurnool,  under  Section  617  of  the  Code  of  Civil 
Procedure. 

The  case  was  stated  as  follows  : — 

"  In  this  suit  the  plaintiffs  originally  prayed  that  an  award  may  be 
filed  under  Section  525  of  the  Code  of  Civil  Procedure.  The  award  pro- 
duced by  the  plaintiffs  is  a  copy  of  the  original  award  which  was  given  to 
them  by  the  arbitrators,  and  signed  only  by  four  out  of  five  arbitrators, 
the  fifth  admittedly  refusing  to  sign. 

"  The  defendants,  on  the  other  hand,  deny  that  they  ever  sub- 
mitted to  the  arbitration  and  that  the  so-called  arbitrators  passed  an 
award. 

"  It  is  found  that  the  original  award  and  all  the  papers  relating  to 
the  arbitration  are  not  forthcoming  owing  to  the  dishonest  conduct  of 
Nagumutha  Mudelliar,  one  of  the  arbitrators.  On  my  suggestion  the 
plaint  was  amended  by  inserting  the  words  '  copy  of  the  award  '  for  the 
word  '  award.' 

"  On  the  merits  of  the  case  I  have  found  that  as  a  matter  of  fact  the 
defendants  did  submit  to  arbitration  and  an  award  was  passed  by  the 
arbitrators.  But  I  entertain  great  doubts  as  to  whether  in  the  absence 
of  the  original  award  the  suit  is  maintainable. 

•  Referred  Case  No.  2  of  1889. 
(1)  8  M.  208.  (2)  10  M   316  (3)  15-  C.  70. 
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"  As  the  matter  is  of  considerable  importance  and  no  appeal  lies 
against  my  decision,  I  resolve  to  refer  this  point  of  law  to  the  High  [332] 
Court  under  Section  617,  Civil  Procedure  Code,  on  the  ^following 
grounds: — 

"  (i).  Under  Section  525,  Code  of  Civil  Procedure,  a  Court  is  required 
to  file  the  award  and  found  a  decree  thereon.  In  the  absence  of  the 
original  award,  is  a  Court  acting  under  this  section  at  liberty  to  take 
secondary  evidence  of  the  aw*rd  and  decree  accordingly?  I  think  not. 
The  whole  procedure  in  Section  525  is  an  extraordinary  procedure,  whereby 
a  private  document  is  made  to  have  the  force  of  a  decision  of  a  judicial 
tribunal.  It  may  have  been,  and  in  my  judgment  was,  the  intention  of  the 
Legislature  thatsuch  jurisdiction  should  not  be  exercised  except  under  cer- 
tain safeguards  against  its  abuse,  one  of  these  being  that  the  document  itself 
should  be  filed  in  Court.  I  am  strengthened  in  this  conclusion  by  the 
fact  that  thera  is  no  appeal.  If  a  Court  is  at  liberty  to  go  into  the  question 
of  what  the  award  was  and  take  secondary  evidence  of  its  disputed  con- 
tents, why  should  the  Legislature  have  precluded  the  decision  of  the 
Court  from  being  appealed  against  ?  Such  a  course  would  be  a  premium 
on  the  manufacture  by  plaintiffs  who  had  no  case  whatever  of  bogus 
awards.  If  the  only  matters  contemplated  by  the  Legislature  as  under 
dispute  under  the  provisions  of  Section  525  are  such  matters  as  are 
referred  to  in  Section  521,  there  is  an  intelligible  ground  for  refusing 
an  appeal.  The  parties  having  selected  their  own  arbitrators  it  is  not 
deemed  advisable  to  give  them  increased  facilities  for  disputing  their 
decision.  Where  the  whole  matter  of  the  arbitration  is  in  dispute  this 
reason  does  not  prevail. 

"(u).  It  may  be  said  that  it  has  been  laid  down  in  Micharaya 
Guruvu  v.  Sadasiva  Parama  Guruvu  (1)  that  the  power  to  file  an 
award  includes  the  power  to  determine  whether  there  has  been  a  submis- 
sion to  arbitration,  and  that  the  reasoning  above  given  would  be  equally 
applicable  as  against  that  decision.  No  doubt  that  would  seem  to  be 
so,  and  on  the  precise  point  laid  down  by  that  decision  I  am  of 
course  bound,  but  with  the  utmost  respect  I  would  say  that  I  do  not 
understand  the  principle  of  that  decision.  Their  Lordships  merely 
affirmed  the  proposition  without  assigning  any  grounds  for  it.  The  pro- 
position of  law  has  been  dissented  from  in  later  cases,  which  have  not 
come  under  their  Lordships'  notice  as  yet,  in  the  Bombay  and  the  Cal- 
cutta [333]  High  Courts — Samal  Nathu  v.  Jaishankar  Dalsukram  (2) 
Bijadhur  Bhugut  v.  Monohur  Bhugut  (3),  Ichamoyee  Chowdhranee  v. 
Prosunno  Nath  Chowdhri  (4),  Hurronath  Chowdhry  v.  Nistarini  Chowdh- 
rani  (5).  I  am,  of  course,  bound  by  the  Madras  decision  on  the  particular 
point,  but  I  think  I  should  not  be  justified,  especially  seeing  that  the 
grounds  on  which  it  apparently  rests  have  been  denied  by  other  High 
Courts,  in  going  beyond  that  judgment  and  extending  its  supposed  prin- 
ciple to  matters  that  are  merely  analogous. 

"  (iii).  I  would  also  draw  a  distinction  between  the  filing  of  docu- 
ments which  are  merely  evidence  of  a  fact,  and  the  filing  of  documents 
which  are  not  merely  evidence,  but  part  of  the  procedure  laid  down  by  the 
law  as  necessary  for  obtaining  a  decree.  In  the  former  case  secondary 
evidence  can  of  course  be  taken  under  the  ordinary  provisions  of  the  law 
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1889       of  evidence.     In  the  latter  case  this  can  only  be  done  by  express  enact- 

APBIL  1.     ment.     As  an  example  of  the  latter   case  I    would    take  the  instance  of  a 

will.     Under  Section  244,  Act  X  of  1865,  probate  of  a  will  is  to  be  sought 

APPEL-     for  by  petition  with  the  will  annexed.    If  the  will  is  lost  then  probate  may 

LATE       be  granted  of  a  copy  or  on  proof  of  the  contents  by  oral  evidence  under  the 

CIVIL,      provisions  of  Sections  208  and  209.  If  secondary  evidence  could  be  given  of 

the    will   under  the   ordinary   rules    relating  to   documents,  why  was  it 

a  M.  831.   necessary  for  the  Legislature  to  enact  these  special  sections  permitting  this 

to  be  done  ?  This  seems  to  me  to  show  that  where  the  filing  of  a  document 

is  in  itself  a  matter  of  procedure,    and  not,  merely  of  evidence,  secondary 

evidence  cannot  be  admitted  without  express  enactment.     This  is  precisely 

the  case*  here.     Section  525  says  the  award  shall  be  filed.     There  is  no 

provision  enabling  the  Court  to  file  a  copy  of  the  award,  or  to  take  secondary 

evidence  of  the  contents  of  the  award. 

"The  question  is  whether  in  the  absence  of  the  original  award  is  a 
Court,  acting  under  Section  525,  Code  of  Civil  Procedure,  at  liberty  to  take 
secondary  evidence  of  the  award  and  decree  accordingly?" 
Ramachandra  Rau  Saheb,  for  plaintiffs. 
Visvanadha  Ayyar,  for  defendants. 

The  Court  (COLLINS,  CJ.  and  PARKER,  J.)  delivered  the  follow- 
ing 

JUDGMENT. 

[334]  We  are  of  opinion  that  where  the  award  cannot  be  produced 
and  therefore  cannot  be  filed,  the  special  procedure,  by  which  a  decree 
can  issue  upon  the  award  filed  in  Court  becomes  impossible,  and  the  plain- 
tiffs mu<»t,  therefore,  be  referred  to  a  regular  suit  to  enforce  the  terms  of 
the  award. 

We  make  no  order  as  to  the  costs  of  this  reference. 


12  H.  334-13  Ind.  Jur.  293  =  13  Ind  Jar.  414. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


IMAM  (Plaintiff),  Appellant  v.  BALAMMA  (Defendant  No.  3), 
Respondent*      [22nd  and  27th  February,  1889.] 

Hindu  Law— Notice  by  possession  of  widow  of  her  rights  to  maintenance — Sale  of  family 
property  to  discharge  previous  mortgage, 

Immoveable  property  of  a  joint  Hindu  family  was  sold  by  a  member  of  the 
family  and  his  two  sons  to  the  plaiutiff,  and  the  purchase  'money  was  expended 
in  redeeming  a  mortgage.  The  character  of  the  mortgage  debt  was  not  shown. 

In  a  suit  by  the  plaintiff  for  possession  it  appeared  that  the  property  in  question 
had  been  in  the  exclusive  possession  of  another  member  of  the  family,  and  after 
his  death  in  that  of  his  widow,  for  more  than  26  years  ;  and  that  neither  of  them 
had  concurred  in  the  sale  to  the  plaintiff ;  it  was  also  found  that  the  widow  was 
entitled  to  possession  on  account  of  maintenance  : 

Held  that  the  separate  possession  of  the  widow  was  notice  to  the  plaintiff  of 
her  interest  in  the  land,  and  that  he  was  not  entitled  to  defeat  it. 

£P.,  18  B.  679.] 

SECOND  appeal  against  the  decree  of  J.  W.    Best,  District  Judge  of 
South  Canara,  in  appeal  suit  No.  378  of  1887,  reversing  the  decree  of 

*  Second  Appeal  No.  1369  of  1888. 
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K.   Krishna   Eau,   District  Munsif   of   Udipi,  in  original  suit  No.  67  of       1889 
1887.  FEB.  27. 

This  was  a  suit  instituted  in  1887  for  possession  of  certain  land.     The 
land  was  iihe  prouerty  of  a  joint  Hindu  family  to  which  r,he  defendant  be-     APPEL- 
longed.  Defendants  Nos.  1  and  2  were  the  sons  of  one  Ra-nappa  (deceas-       LATE 
ed),  and  defendant  No.  3  was  the  widow  of  Eamappa's  brother  Bhadru.      CIVIL. 
The  dates    when    Ramappa   an'd   Bhadru  died  did  not  appear  from  the 
record  of  the  second  appeal.  12  M-  884= 

[335]  The  plaintiff  claimed  the  land   under  exhibit  A — a   sale-deed,         n       ur< 
dated  1879,  which  reserved  a  right  of  re-purchase  by  the  vendors  till  29th 
October  1882 — executed  to  him  by 'defendants  Nos.  1  and  2  and  their  late 
father.     He  also  alleged  a  oral  demise  by  him  to  defendants  Nos.  1"  and  2,  '    ' 

which,  however,  he  failed  to  establish. 

Defendants  Nos.  1  and  2  were  ex  parte. 

Defendant  No.  3  denied  all  knowledge  of  the  sale  and  the  oral  lease 
set  up.  She  contanded  that  the  northern  moiety  of  the  property  was  her 
husband's  self-acquisition,  and  that  the  southern  moiety  was  given  to  her 
for  defraying  the  expenses  of  family  ceremonies.  She  also  pleaded  that 
the  suit  was  barred  by  the  law  of  limitation  ;  and  further  claimed  to  be 
entitled  to  retain  possession  on  account  of  her  maintenance. 

The  Munsif  found  that  the  plea  of  self-acquisition  and  reservation  for 
family  ceremonies  was  not  made  out,  and  held  that  there  was  no  limita- 
tion bar  inasmuch  as  the  possession  was  never  adverse.  As  to  the  sale 
he  said  that  it  had  taken  place  without  the  co-operation  of  either  Bhadru 
or  his  widow,  and  that  "though  the  plaintiff  showed  that  the  purchase 
"  money  was  paid  in  discharge  of  a  mortgage  of  1873— Exhibit  B — there 
"  was  nothing  to  show  that  the  debt  received  by  the  mortgagee  was  of  such  a 
"  nature  as  to  be  binding  on  defendant  No.  3."  Moreover,  no  issue  was 
framed  as  to  the  nature  of  the  debt.  On  the  above  findings,  and  on  the 
authority  of  Venkatammal  v.  Andyappa  (1),  the  Munsif  decreed  that,  subject 
to  the  third  defendant's  right  to  the  possession,  during  her  life,  of  the 
plaint  house  and  other  buildings,  the  plaintiff  do  recover  possession  of  the 
immoveable  property,  and  that  upon  the  death  of  defendant  No.  3  the 
plaintiff  shall  be  entitled  to  take  possession  of  the  buildings. 

On  appeal  by  the  defendant  No.  3  the  District  Judge  expressed  his 
concurrence  in  the  findings  of  the  Munsif  on  the  questions  of  the  letting 
and  self-acquisition  ;  but  being  of  opinion  on  a  consideration  of  the 
whole  evidence  that  the  plaint  property  had  been  in  the  exclusive  posses- 
sion of  Bbadru  after  his  death  and  defendant  No.  3  for  26  years,  and 
finding  that  there  was  no  evidence  on  the  record  which  showed  that  the 
husband  of  defendant  No.  3  had  left  any  property  sufficient  for  the 
maintenance  of  defendant  No.  3,  he  reversed  the  Munsif's  decision  and 
dismissed  the  plaintiff's  suit. 

[336]  The  plaintiff  preferred  this  second  appeal. 

K.  Narayana  Eau,  for  appellant. 

Neither  the  possession  of  Bhadru  nor  of  defendant  No.  3  was  adverse 
to  the  plaintiff.  So  long  as  no  partition  is  come  to,  the  possession  of  one 
member  is  permissive  as  far  as  all  the  other  members  of  the  joint  family 
are  concerned.  In  the  case  of  exclusive  possession  the  continuing  consent 
of  the  other  co-sharers  is  implied.  Exclusive  possession  is  one  thing  and 

(1)  6  M.  130.  As  to  this  case  see  Ramanadan  v.  Rangammal,  (12  M.  260)  (Reporter's 
Note). 
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adverse  possession  another.  Sheo  Pershad  Sing  v.  Leelah  Singh  (1), 
Shurfunnissa  Bibee  Chowdhrain  v.  Kylaih  Chunder  Gungopadhya(%). 

The  District  Judge  ought  to  have  recorded  a  finding  as  to  whether  the 
debt  discharged  .by  the  sale  in  plaintiff's  favour  was  binding  on  defendant 
No.  3  ;  and  should  also  have  ascertained  whether  the  plaintiff  had  notice 
°f  ner  charge  for  maintenance  at  the  time  of  sale. 

Snbba  Ran,  for  respondent. 

The  further  facts  of  the  case  and  the  further  arguments  adduced  on 
fchjg  second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from 
the  judgment  of  the  Court  (MuTTUSAMi  AYYAR  and  SHEPHARD,  JJ.). 

JUDGMENT. 

The  first  and  second  defendants  are  brothers,  and  the  third  defend- 
ant is  the  widow  of  their  father's  brother  Bhadru.  The  property  in 
dispute  consists  of  a  garden  and  a  house  and  a  well,  and  it  is  found  by 
the  Judge  to  have  been  in  the  exclusive  possession  of  Bhadru  and  after 
his  death  of  the  third  defendant  for  upwards  of  26  years.  The  three  de- 
fendants constituted  together  a  joint  Hindu  family  governed  by  the 
Mitakshara  law.  On  29^h  October  1879  the  first  and  second  defendants 
and  their  father  sold  the  property  in  dispute  to  the  plaintiff,  reserving, 
however,  a  right  of  re-purchase  till  29th  October  1882,  but  as  they  failed 
to  re-purchase  the  garden  within  the  stipulated  time,  the  sale  in  favour  of 
the  plaintiff  became  absolute.  He  brought  the  present  suit  to  recover 
possession  of  the  garden  and  the  house,  alleging  his  purchase  and  also  an 
oral  letting  to  the  first  and  second  defendants.  Both  the  Courts  below 
have  found  that  the  oral  letting  has  not  been  proved  and  we  dismiss  it, 
therefore,  from  our  consideration.  The  third  defendant,  who  alone  re- 
sisted the  claim,  contended  that  the  northern  moiety  of  the  garden  was 
self-acquisition  and  that  [337]  the  southern  moiety,  though  joint  family 
property,  was  allotted  to  her  husband  for  defraying  the  expenses  of  cer- 
tain family  ceremonies.  Both  Courts  found  that  these  allegations  were 
not  proved.  The  third  defendant  claimed  to  be  entitled  to  retain  posses- 
sion of  the  property  on  account  of  her  maintenance  as  the  widow  of 
Bhadru,  and  the  Judge  upheld  the  contention,  observing  that  there  was  no 
evidence  on  the  part  of  the  plaintiff  that  there  was  any  other  property  of 
the  third  defendant's  husband  sufficient  for  her  maintenance.  On  this 
ground  and  on  the  ground  that  the  third  defendant  and  her  late  hus- 
band had  had  exclusive  possession  for  nearly  30  years,  the  District  Judge 
dismissed  the  suit  with  costs.  It  is  contended  that  the  Judge  has  recorded 
no  finding  as  to  whether  the  debt  discharged  by  the  sale  in  plaintiff's 
favour  was  binding  on  the  third  defendant,  that  neither  the  possession  of 
Bhadru  nor  that  of  the  third  defendant  was  adverse  to  the  plaintiff,  and 
that  the  Judge  has  not  ascertained  if  the  plaintiff  had  notice  of  the  third 
defendant's  charge  for  maintenance  at  the  time  of  the  sale. 

It  is  true  that  the  Judge  does  not  state  explicitly  that  the  debt 
evidenced  by  Exhibit  B  is  not  binding  on  the  third  defendant,  but  we  have 
no  doubt  that  he  intended  to  adopt  the  Munsif's  finding.  He  observes 
that  the  Munsif  is  doubtless  correct  in  his  finding  that  the  first  defendant 
is  in  collusion  with  the  plaintiff  with  a  view  to  dispossessing  the  third 
defendant,  and  that  the  alleged  oral  lease,  even  if  proved,  must  be  taken  to 
be  a  sham.  He  has  also  found  that  the  first  an.l  second  defendants  have 
not  lived  in  commensality  with  the  third  defendant  or  her  husband  for 


(1)  20  W.R.  160. 


(2)  25  W.  R.  53. 
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nearly  30  years.  Though  the  possession  of  the  third  defendant  or  of  her 
husband  is  not  necessarily  adverse  to  the  plaintiff's  vendors,  yet.  the 
separata  possession  of  family  property  by  a  widow  of  a  joint  Hindu  family 
is  notice  that  she  has  some  interest  therein,  and  if  the  plaintiff  had 
enquired  he  would  have  acquired  a  knowledge  of  her  possession  in  her 
right  of  maintenance.  The  finding  that  there  was  collusion  negatives 
the  contention  that  the  purchase  was  bona  fide  and  without  notice.  As 
the  suit  is  in  ejectment  and  the  title  to  present  possession  is  not  made 
out,  the  decision  of  i,he  District  Judge  is  right,  but  this  of  course  will  not 
preclude  the  plaintiff  fiom  suing  to  recover  possession  on  determination 
of  the  life  estate.  * 

We  dismiss  this  second  appeal  with  costs. 


1889 

FEB.  27. 

APPEL- 
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2  *•  384  = 
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12  M.  338  =  1  Weir  760. 
[338]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


QUEEN-EMPRESS  v.  NARASIMMAYYA.*     [10th  April,  1889.] 

Forest  Act  (Madras) — Act  V  of  1882,  Sections  4,  7,        and  21. 

A  claim  put  forwaru  to  part  of  certain  land  notified  for  reservation  under  the 
Madras  Forest  Act  originally  rejected,  was  held  to  be  valid  by  the  District  Court 
on  appeal.  Tha  High  C  >urt  set  aside  the  decision  of  the  District  Court  and 
directed  that  the  appeal  be  reheard.  Pending  the  rehearing,  a  lessee  of  the 
claimant  felled  trees  on  the  land  and  was  charged  under  Section  21  (a)  with  the 
offence  of  making  a  fresh  clearing  prohibited  by  Section  7  of  the  Act.  The 
Magistrate  acquitted  him  on  ths  ground  that  there  was  no  order  in  writing 
served  on  him  by  the  Forest  Department  prohibiting  him  from  felling  trees 
pending  the  rehearing  : 

Held,  that  the  acquittal  was  wrong. 

CASE  referred  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure  by  H.  M.  Winterbotham,  District  Magis- 
trate of  North  Malabar. 

The  case  was  stated  as  follows  : — 

"  The  accused  was  charged,  with  having  some  time  in  April  and  May 
1888,  committed  an  offence  under  Section  21  (a)  of  the  Madras  Forest  Act 
by  making  a  fresh  clearing  in  the  Pambara  Forest  which  had  been  noti- 
fied, under  Section  7  of  the  Act,  for  reservation.  The  forest  was  notified  for 
reservation  in  October  1884.  One  Pudbadi  Kettilamma  put  forward  a 
claim  to  a  portion  of  it.  The  Forest  Settlement  officer  rejected  the  claim 
on  30th  September  1886.  Appeal  was  made  by  the  claimant  to  the  District 
Court  of  South  Malabar.  Tne  District  Judge  heard  the  appeal  ex  parte 
and  reversed  the  Forest  Settlement  officer's  decision  on  6th  October  1887. 
Government  applied  to  the  High  Court  to  have  the  ex  parte  order  set  aside. 
The  High  Court  set  aside  the  order  and  directed  a  rehearing  of  the  appeal 
on  9th  March  1888. 

"  The  effect  of  the  High  Court's  order  of  9th  March  directing  a  re- 
hearing of  the  appeal  is  to  leave  the  Forest  Settlement  officer's  [339] 
judgment  temporarily  in  full  force  and  effect.  The  felling  complained  of 
admittedly  took  place  in  April  and  May  1888.  The  appeal  was  not  reheard 

*  Criminal  Eevision  Case  No.  76  of  1889. 
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1889       and   determined  till  24fch  August  1888.    It   appears  perfectly  clear  that 

APRIL  10.   between  the  months  of  March  and  August  1888,  the  accused,  as  lessee  of 

the  claimant  Pudhadi  Kettilamma,  had  not  the  least  excuse  for  trespassing 

APPEL-     Upon  the  forest,  and  the    Sub- Magistrate's  remark  that  he  ought  to   have 

LATE       been  prohibited  by  an  order  in  writing  is  utterly  unsound. 
CRIMINAL.  "  During  the  said  period  it  cannot  even  be  pleaded  that  any  decision 

—         of  a  Court  existed  in  Pudhadi  Ketoilamma's  favour.     The  Forest  Settle- 
~  ment  Officer  found  that  the  Government  were  in  possession  and  that  the 
claimant  had  no  title  to  the  property,  and  it  was  this  finding  that  was  in 
force  at  the  time  that  the  felling  complained  of  took  place. 

"  I  learn  that  the  lessee,  encouraged  by  the  Sub-Magihtrate's  judgment, 
has  recommenced  felling,  and  I  therefore  think  it  proper  to  bring  the 
illegal  acquittal  of  the  accused  to  the  High  Court's  notice  for  such  action 
as  may  be  deemed  proper.  I  think  a  re-trial  should  be  ordered. 

"  Although  the  Government  are  undisputedly  in  present  possession  of 
the  forest  and  have  a  large  stock  of  timber  lying  in  ir,,  no  steps  have  been 
taken  to  work  the  forest,  and  it  seems  only  fair  that  Government 
should  be  accorded  such  protection  as  the  law  warrants  against  the  illegal 
felling  of  the  opposite  party  pending  the  final  disposal  of  the  disuute. " 

Section  21  of  the  Madras  Forest  Act  (Act  V  of  1882)  renders  it  penal 
for  any  person  "  to  make  a  fresh  clearing  prohibited  by  Section  7  "  *;  it 
provides,  however,  as  follows  : — 

"  Nothing  in  this  section  shall  be  deemed  to  prohibit  .  .  .  (inter  alia) 
.  .  .  the  exercise  of  any  right  continued  under  Section  12  or  [340]  created 
by  a  grant  or  contract  in  the  manner  described  in  Section  18."  Section  12 
relates  to  the  case  where  a  right  to  forest  produce  is  admitted  by  the 
Forest  Settlement  Officer.  The  terms  of  Section  18  are  given  in  the 
foot-notet  :  those  of  Sections  4  and  6  which  provide  for  notice  to  occupiers, 
&c.,  of  an  intended  reservation  of  forest  appear  ante  p.  204  +  ;  those  of 
Section  16  as  to  "  notifications  declaring  forest  reserved  "  appear  ante 
p.  226.§ 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  for  the  Crown. 
The    Court    (COLLINS,    C.J.,    and    WILKINSON,    J.)    delivered    the 
following 

*  Section  7.  During  the  interval  between  the  publication  of  such  proclamation 
and  the  date  fixed  by  the  notification  under  Section  16  no  right  shall  be  acquired  in  or 
over  the  land  included  in  such  proclamation,  except  under  a  grant  or  contract  in  writing 
made,  or  entered  into  by,  or  on  behalf  of,  the  Government,  or  by,  or  on  behalf  of,  some 
person  in  whom  such  right,  or  power  to  create  the  same,  was  vestei  when  the  proclama- 
tion was  published,  or  by  succession  from  such  person,  and  no  fresh  clearings  for  cul- 
tivation or  for  any  other  purpose  shall  be  made  on  such  land.  No  patt-i  shall,  without 
the  previous  sanction  of  the  Governor  in  Council,  be  granted  on  behalf  of  Government 
in  such  land,  and  every  patta  granted  without  such  sanction  shall  be  null  and  void. 

Nothing  in  this  section  shall  be  deemed  to  prohibit  any  act  done  with  the  permis- 
sion in  writing  of  the  Forest  Settlement  Officer. 

t  Section  18.  No  right  of  any  description  shall  be  acquired  in  or  over  a  reserved 
forest,  except  under  a  grant  or  contract  in  writing  made  by,  or  on  behalf  of,  the  Govern- 
ment, or  by,  or  on  behalf  of,  some  person  in  whom  such  right,  or  the  power  to  create 
such  right,  was  vested,  when  the  notification  under  Section  16  was  published,  or  by 
succession  from  such  person  : 

Provided  that  no  patta  shall,  without  the  previous  sanction  of  the  Governor  in 
Council,  be  granted  on  behalf  of  Government  for  any  1  ind  included  within  a  reserved 
forept,  and  every  patta  granted  without  such  sanction  shall  be  null  and  void. 

J  12  M.  204— ED. 
§  12  M.  226 -ED. 

586 


IY.J  PAPAMMA  V.   COLLECTOR  OP  GODAVARI         12  Mad.  341 

JUDGMENT.  1889 

The  ground  on  which  the  Sub- Magistrate  acquitted  the  accused,  viz.,    '    

that  there  was  no  order  in  writing  served  on  the  defendant  by   the    Forest     APPEL- 
Department  prohibiting  him  from  felling    trees    during    the    pendency    of       LATE 
the  second    hearing  of   the   appeal  before  the    District  Court    is    clearly  _ 
erroneous.     Between  the  date  of  the  notification  under  Section  4  and    the 
date  of  the    notification  under  Section    16  any  fresh  clearing  is  clearly  12  M.  338= 
rendered  illegal  by  Section  7,  and  the  only  question  therefore  was  whether  i  Weir  760. 
the  accused  had  effected  a  clearing    between  those  dates.     We  set    aside 
the  acquittal  and  direct  the  case  to  be  reheard. 


12  M.  341. 
[341]   APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

PAPAMMA  (Defendant),  Petitioner  v.  THE  COLLECTOR  OF 
GODAVARI  (Petitioner),  Respondent* 
[20th  February  and  21st  March,  1889.1 

Civil  Procedure  Code,  Section  622     Act  XIX  of  1841,    Sections  2,  3,    5,    15  -Regulation 
Vof  1804  (Madras). 

On  a  petition  presented  by  the  Agent  of  the  C'5urt  of  Wards  a  District  Court 
made  an  order  which  purported  to  have  been  made  under  Act  XIX  of  1841, 
Section  5.  The  conditions  prescribed  by  Sections  3  aud  4  were  not  shown  to 
exist  : 

Held,  the  oHer  of  tho  District  Court  was  illegal,  and  was  subject  to  revision 
under  Section  622  of  tbe  Code  of  Civil  Procedure. 

[F.,  2N.L.R.  72;   R.,  17  Ind.  Gas.  429  (430.  =  23  M.L.J.  537  (538)  =  12  M.L.T.  497  = 
(1912)  M.W.N.  1164  (1165) ;  05  P.L.R.  1911.] 

PETITION  under  Section  622  of  the  Code  of  Civil  Procedure  praying 
the  High  Court  to  revise  the  order  of  A.  L.  Lister,  District  Judge  of 
Godavari,  made  on  civil  miscellaneous  petition  No.  106  of  1888,  dated 
17th  March  1888. 

The  above  petition  was  presented  by  the  Collector  of  Godavari  and 
Agent  to  the  Court  of  Wards,  and  prayed  that  the  Head  Assistant  Collector 
should  be  appointed  Curator  under  Act  XIX  of  1841,  Section  5,  in  respect 
of  the  property  of  a  deceased  zamindar,  and  tbe  order  of  the  District 
Judge  granted  the  prayer  of  the  petition. 

The  present  petitioner  was  the  adoptive  mother  of  the  late  zamindar, 
and  claimed  to  be  rightfully  in  possession  of  the  property  concerned.  This 
petition,  which  was  preferred  under  Section  622  of  the  Code  of  Civil 
Procedure,  proceeded  on  the  grounds  that  the  District  Judge  had  no 
authority  to  pass  the  above  order  under  the  Act  referred  to ;  that  he  had  acted 
illegally  and  with  material  irregularity  in  appointing  a  Curator  without 
proper  inquiry  and  without  issuing  notice  to  him,  and  on  other  grounds. 

The  Acting  Advocate- General  (Hon.  Mr.  Spring  Branson),  Bhashyam 
Ayyangar  and  Subba  Rau  for  petitioner,  relied  on  the  provisions  of  Acfc 
XIX  of  1841,  Sections  1,  2,  3,  5  and  15.  The  provisions  of  Sections  5 
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1889       and  15  are  given  in  the  judgment  of  the  Court.     Those  of  Sections  1,   2 
MARCH  21.  and  3  are  as  follows  : — 

[342]    1.  It  is  horeby  enacted   that  whenever  a  parson  dies  leaving 

APPEL-     property,  moveable  or  imtnoveable,  it  shall  be  lawful  for  any  person  claim- 

LATE       ing  a    right    by  succassion  thereto,  or  to  any  portion   thereof,    to    make 

CIVIL,      application  to  the  Ju  ige  of  the  Court   of  the  district  where  any   part   of 

the  property  is  found  or  situate  for  relief,  either  after  actual  possession 

12  M.  341.   has  been  taken  by    another  person,    or   when    forcible   means   of   seizing 

possession  are  apprehended. 

2.  It  shall  be   lawful  for  any  agent,    relative,    or    near    friend,    or 
for  the   Court    of    Wards,  in    cases   within,    their    cognizance,    in    the 
event  of   any    minor    disqualified   or    absent   person   being   entitled    by 
succession  to  such  property  as  aforesaid,  to  make  the  like  application  for 
relief. 

3.  The  Jud«e,  to  whom  such  application  shall  be  made,  shall,   in  the 
first  place,  inquire,  by  the  solemn  declaration  of  the  comulainant,  and  by 
witnesses  and  documents  at  his  discretion,  whether  there  be  strong  reasons 
for  believing  that  the  party    in    possession    or    taking    forcible  means  for 
seizing  possession  has  no  lawful  title,  and  that  the  applicant,  or  the  person 
on  whose  behalf  he  applies,  is  really  entitled  and  is  likely  to  be  materially 
prejudiced  if  left  to  the  ordinary  remedy  of  a  regular  suit,  and    that  the 
application  is  made  bona  fide. 

Mr.  Michell  and  Subramanya  Ayyar,  for  respondent. 

The  arguments  adduced  on  this  petition  apoear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  the  Court  (MuTTUSAMl 
AYYAR  and  PARKER,  JJ.). 

JUDGMENT. 

This  is  an  application  for  the  revision  of  an  order  made  by  the 
District  Court  of  Godavari.  The  order  in  question  was  parsed  under  Act 
XIX  of  1841,  Section  5,  and  ib  purports  to  appoint  the  Head  Assistant 
Collector  of  the  Godavari  District  as  Curator  to  take  possession  of  the 
property  belonging  to  the  Nidalavole,  Baharzalli,  and  Ambarupeta 
Estates,  the  records,  personal  property,  accounts,  and  other  documents 
appertaining  thereto  and  of  all  the  other  personal  property  belonging  to 
the  deceased  proprietor  Venkata  Ramaya  Appa  Rio  Bahadur. 

The  question  for  decision  is  whether,  in  the  circumstances  under 
which  the  order  was  made,  ic  is  bad  for  want  of  jurisdiction. 

The  facts  of  the  case  are  shortly  these.  From  1827  to  1864  Narayya 
Appa  R*o  had  been  the  proprietor  of  the  estates  mentioned  above, 
and  upon  his  death  in  1864,  they  devolved  on  his  [343]  two  widows, 
Sri  Raja  Papamma  Rao  the  petitioner  before  us,  and  Sri  Raja  Chinnama 
Rao.  The  junior  widow  died  since,  and  the  petitioner  was  left  in  sole 
possession.  On  19th  June  1885,  Papamma  Rao,  in  the  exercise  of 
authority  conferred  upon  her  by  her  husband,  adopted  Raja  Venkata 
Rauaanuja  Appa  Rao  Bahadur,  Zamindar  of  Medur  Perganna,  and 
had  the  estates  registered  ia  his  name,  alleging  that  the  ownership 
therein  vested  in  him  by  virtue  of  the  adoption.  The  adopted  son 
died  on  1st  January  1888  leaving  him  surviving  an  only  son  named 
Narayya  Appa  Rao,  an  infant  aged  10  months,  a  widow  named  Sri 
Raja  Venkata  Raja  Gopala  Venkayamma  Rao,  and  his  adoptive 
mother,  the  petitioner  in  this  Court.  On  the  1st  March  1888,  the 
Government  authorized  the  Court  of  Wards  to  assume  management 
of  the  estates  on  behalf  of  the  minor  under  Regulation  V  of  1804,  and 
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when  the  Collector  of  the  district,  as  Agent  of  the  Court,  proceeded  to  take 
possession,  the  petitioner  refused  to  allow  him  to  do  so,  or  to  have  access 
to  estate  records.  She  contended  that  she  had  managed  the  estates  sub- 
sequently to  the  adoption,  and  that  she  was  entitled  to  be  left  in  possession 
and  management  during  her  life  ;  firstly,  because  it  was  subject  to  that 
condition  she  made  the  adoption  in  1885;  and  secondly,  because  the  deceased 
proprietor  appointed  her  by  his  will,  dated  1st  January  1888,  to  manage  all 
the  affairs,  and  to  keep  all  the  property  in  her  possession  until  his  minor 
son  attained  his  age.  On  17bh  March  1888,  the  Collector,  as  the  Agent  of 
the  Court  of  Wards,  applied,  under  Act  XIX  of  1841,  Section  2,  to  be  put 
in  possession  of  the  estates  of  Nidadavole,  Baharzaili,  and  Ambarupeta, 
and  all  the  personal  property  of  the  deceased  proprietor,  Venkata  Raiuaya 
Appa  Rao.  The  petition  prayed  also  that  pending  the  decision  of  the  sum- 
mary suit,  the  Head  Assistant  Collector  of  the  Godavari  District  might  be 
appointed  Curator  under  Act  XIX  of  1841,  Section  5.  On  the  same  day 
the  District  Judge  made  the  order  which  the  petitioner  now  impeaches  for 
want  of  jurisdiction.  Ib  does  not  appear  that  beyond  the  statements 
contained  in  the  Collector's  petition,  there  was  any  other  evidence  before 
the  District  Judge  when  he  made  the  order.  The  petition  first  set  forth 
the  adoption  of  the  deceased  proprietor,  the  registry  of  the  estates  in  his 
name  at  the  request  of  Papamma  Eao,  the  subsequent  collection  of  all 
Government  dues  from  him,  and  stated  that  the  property  therein  was  vested 
in  him.  It  next  referred  to  his  death,  to  the  minority  of  [344J  the  son 
left  by  him  and  thefdecision  of  the  Government  that  the  Court  of  Wards 
should  assume  management  under  Regulation  V  of  1804.  It  went  on  to 
state  that  the  petitioner  refused  to  allow  the  Collector  to  take  possession 
or  to  have  access  to  the  estate  records,  and  then  to  a^k  to  be  put  in 
possession  and  for  the  appointment  of  the  Head  Assistant  Collector  as 
Curator  pending  decision  of  the  summary  suit.  Threa  objections  are  in 
the  main  taken  to  this  order,  viz.,  (1)  that  the  Act  was  put  into  force 
against  the  petitioner  contrary  to  the  provisions  of  Section  3  and  Section 
5  ;  (2)  that  the  order  was  made  without  ascertaining  first  whether  the 
conditions  under  which  alone  it  could  lawfully  be  made  under  Section  5 
really  existed,  and  (3)  that  the  order  could  not  be  extended  to  the  accumu- 
lations of  income  derived  whilst  petitioner  was  in  possession  in  her  own 
right  prior  to  the  adoption  in  1885. 

The  order  of  the  17th  March  only  authorizes  the  Curator  to  take 
possession  of  the  property  of  the  deceased  proprietor,  and  it  does  not 
relate  to  any  property  which  may  belong  to  the  petitioner  in  her  own 
right.  If  any  property  in  her  possession  is  really  a  saving  out  of  the 
income  derived  in  her  own  right,  it  is  a  matter  which  she  is  at  liberty  to 
urge  and  prove  before  the  Judge,  and,  until  she  does  so,  and  the  Judge 
makes  an  order  in  regard  to  it,  there  is  no  ground  for  our  interference. 

As  regards  the  omission  to  comply  with  the  procedure  prescribed  by 
Section  3,  it  is  certainly  a  material  error  of  procedure  having  a  bearing  on 
the  interim  order  which  we  are  asked  to  revise.  It  is  not  denied  that  the 
Judge  has  under  the  Act  general  jurisdiction  over  the  property  of  the 
deceased  proprietor.  Nor  is  there  any  doubt  that  Sections  3  and  4  impose 
an  obligation  on  the  Judge  to  satisfy  himself  by  some  inquiry,  before 
citing  the  party  complained  against,  chat  there  are  strong  reasons  for 
believing  that  the  party  in  possession  has  no  lawful  title  and  that  the  party 
suing  is  likely  to  be  materially  prejudiced  if  left  to  a  regular  suit.  The 
scheme  of  the  Act  is  that  the  finding  of  the  Judge  on  the  two  points 
mentioned  in  Section  3  is  a  condition  precedent  to  the  Act  being  put  ir> 
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1889  force;  for,  Section  4  enacts  that  in  case  the  Judge  is  satisfied  of  the 
MARCH  21,  existence  of  such  strong  ground  of  belief,  but  not  otherwise,  he  shall  cite  the 
party  complained  of.  No  witnesses  were  apparently  examined  nor 
documents  produced  in  this  case  before  the  Judge  made  his  order.  Though 
the  application  is  verified,  neither  the  Collector  nor  any  one  acquainted 
[348]  with  material  facts  was  examined.  Nor  does  the  applicarion  embody 
any  information  in  regard  to  the  claim  set  up  by  the  petitioner  when  she 
12  M .  341.  refused  to  allow  the  Collector  to  take  possession  or  in  regard  to  the  grounds 
on  whioh  that  claim  was  considered  untenable.  As  the  inquiry  directed 
by  Section  3  ought  to  be  held  prior  to  the  citation  of  the  petitioner,  the  party 
applying  under  the  Act  was  bound  to  show,  and,  if  he  did  not,  it  was 
incumbent  on  the  Judge  to  call  upon  him  to  show,  in  the  language  of  Section 
3,  strong  reasons  for  the  belief  that  the  party  in  possession  had  no  lawful 
title  and  that  the  minor  was  likely  to  be  materially  prejudiced  if  the  Court 
of  Wards  was  left  to  the  ordinary  remedy  of  a  regular  suit.  It  is  no  doubt 
in  the  Judge's  discretion  to  call  for  witnesses  or  documents  if  the  solemn 
declaration  of  the  complainant  affords  sufficient  information  and  enables 
him  to  form  an  opinion  as  directed  by  Section  3.  The  omission  to  follow 
the  procedure  has  in  this  case  deprived  the  petitioner  of  the  protection  to 
which  she  was  entitled  under  the  Act  before  she  could  be  cited.  In  this 
sense  the  irregularity  was  material. 

Again,  Section  5  under  which  the  order  now  before  us  was  made  runs 
as  follows  : — 

"  In  case  it  shall  further  appear  upon  such  application  and  exami- 
nation as  aforesaid  that  danger  is  to  be  apprehended  of  the  misappropria- 
tion or  waste  of  the  property  before  the  summary  suit  can  be  determined, 
and  that  the  delay  in  obtaining  security  from  the  party  in  possession  or 
the  insufficiency  thereof  is  likely  to  expose  the  party  out  of  possession  to 
considerable  risk,  provided  that  he  be  the  lawful  owner,  it  shall  be  lawful 
for  the  JuHge  to  appoint  one  or  more  Curators  with  the  powers 
hereinafter  next  mentioned,  whose  authority  shall  continue  according  to 
the  terms  of  his  or  their  respective  appointments,  and  in  no  case  beyond 
the  determination  of  the  summary  suit  and  the  confirmation  or  delivery 
of  possession  in* consequence  thereof ;  provided  always  that  in  the  case  of 
land  tha  Judge  may  delegate  to  the  Collector  or  to  his  officer  the  powers 
of  a  Curator,  and  also  that  every  appointment  of  a  Curator  in  respect  of 
any  property  be  duly  published." 

It  will  thus  be  observed  that  the  conditions  subject  to  which  a  Curator 
is  to  be  appointed  are  (1)  that  there  must  ba  an  application  and  an 
examination  as  aforesaid,  (that  is  to  say  as  directed  in  Section  3),  (2)  that 
the  Judge  must  be  in  a  position  to  say  upon  such  application  and  exami- 
nation that,  danger  is  to  be  apprehended  of  [346]  misappropriation  or  waste 
of  the  property  before  the  summary  suit  can  be  determined,  and  (3)  that  the 
delay  in  obtaining  security  from  the  party  in  possession  or  its  insufficiency 
is  likely  to  expose  the  party  out  of  possession  to  considerable  risk.  On 
referring  to  the  Collector's  application  of  17th  March  1888  we  find  no 
averment  showing  that  any  of  these  conditions  existed  and  when  the  Judge 
made  his  order  he  had  no  other  evidence  before  him.  We  must  come  to 
the  conclusion  that,  at  the  time  the  order  before  us  was  made,  the  Judge 
overlooked  the  conditions  subject  to  which  alone  he  was  authorized  to 
appoint  a  Curator. 

As  regards  the  statement  that  the  deceased  had  given  directions  by 
his  will  for  the  possession  of  the  estate  during  the  minority  of  his  son 
and  that  the  Judge  had  no  power  to  put  the  Act  into  force  in  opposition  to 
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such  directions,  Section  15  shows  that  it  is  a  matter  to  be  established  by 
the  petitioner  during  the  trial.  Section  15  is  in  these  terms — "  And 
it  is  hereby  enacted  that  the  Act  shall  not  be  put  in  force  to  con- 
travene any  public  Act  of  settlement.  Neither  in  cases  in  which  the 
deceased  proprietor  shall  have  given  legal  directions  for  the  possession 
of  his  property  after  his  decease  in  the  event  of  minority  or  otherwise, 
in  opposition  to  such  directions,  but  in  every  such  case  so  soon  as 
the  Judge  having  jurisdiotion  over  the  property  of  a  deceased  person 
shall  be  satisfied  of  the  existence  of  such  directions,  he  shall  give 
effect  thereto."  The  proper  construction  is  that,  if  it  is  shown  that  the 
deceased  proprietor  had  given  lawful  directions  as  to  the  possession  of  his 
property  after  his  decease  and  during  the  minority  of  his  son,  the  Judge 
having  jurisdiction  is  bound  to  give  effect  to  them  and  not  to  put  the  Act 
into  force  so  as  to  contravene  them.  The  section  appears  to  us  rather  to 
provide  a  rule  of  decision  for  the  guidance  of  the  Judge  in  dealing  with  the 
summary  suit  on  the  merits  than  to  interdict  the  exercise  of  jurisdiction 
under  the  Act. 

The  order  of  the  17th  March  1888  is  therefore  open  to  objection 
in  that  the  Judge  failed  to  satisfy  himself  that  the  special  condition 
prescribed  by  Sections  3  and  4  as  necessary  to  his  exercising  jurisdic- 
tion existed  in  the  case,  and  he  also  failed  to  see  that  the  conditions 
prescribed  by  Section  5  as  necessary  to  interfering  with  the  party  claim- 
ing to  be  in  possession  by  the  appointment  of  a  Curator  existed.  The 
Judge  appeal's  to  have  considered  that  an  application  from  the  Collector 
on  behalf  of  the  Court  of  [347]  Wards  was  all  that  was  needed 
and  overlooked  the  provisions  of  the  Act,  first  in  regard  to  the  special 
limitation  subject  to  which  the  jurisdiction  vesting  in  him  under  the  Act 
ought  to  be  exercised,  and  next  in  regard  to  the  conditions  which  limit 
his  powerSto  appoint  a  Curator.  These  omissions  or  errors  of  procedure 
clearly  amount  to  material  irregularity  in  the  investigation  of  a  matter  on 
which  his  jurisdiction  depended  within  the  meaning  of  Section  622  of  the 
Code  of  Civil  Procedure. 

We  therefore  set  aside  the  order  appointing  the  Head  Assistant  Col- 
lector a  Curator  under  Section  5. 

The  summary  suit  which  has  been  fixed  must  be  heard  and  disposed 
of  by  the  Judge  in  accordance  with  the  provisions  of  the  Act,  regard 
being  had  to  the  very  special  circumstances  to  which  the  Act  was  designed 
to  apply  and  subject  to  the  limitations  to  which  we  have  referred 
above. 

We  do  not  think  it  necessary  in  this  order  to  refer  to  the  affidavit 
and  other  documents  which  have  been  filed  in  this  Court,  as  they  were 
nob  before  the  Judge  at  the  time  of  making  the  order  we  are  asked  to 
revise. 

The  counter-petitioner  (the  Collector)  must  pay  the  costs  in  this 
Court,  and  the  costs  in  the  Court  below  will  abide  and  follow  the  result  of 
the  summary  suit. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Shephard. 


RAMANAMMA  (Plaintiff),  Appellant  v.  SAMBAYYA  AND  OTHERS 
(Defendants),  Respondents.*      [12th  March,  1889.] 

Maintenance— Limitation— Limitation  Act  XIV  of  1859,  Section  1,  Clause  13 — Refusal 
of  persons  liable  to  maintain — Cause      action. 

lu  a  suit  for  maintenance  brought  in  1837  by  a  Hindu  widow  against  the 
undivided  family  of  her  deceased  husband,  who  had  died  about  24  years  before 
suit,  it  appeared  that  her  maintenance  had  not  been  made  a  charge  on  specific 
property  : 

Held,  that  time  began  to  run  against  the  plaintiff's  claim  under  the  Limita- 
tion Act  of  1859,  only  from  the  date  of  refusal  on  the  defendants'  part  to  maintain 
her.  Narayana  Rao  Ramachandra  Pant  v.  Ramabai  (I.L.R.  3  Bom.  415) 
followed. 

[348]  SECOND  APPEAL  against  the  decree  of  V.  Srinivasa  Charlu, 
Subordinate  Judge  of  Cocanada,  in  appeal  suit  No.  124  of  1887,  confirm- 
ing the  decree  of  Y.  Janakiramayya,  District  Munsif  of  Cocanada,  in 
original  suit  No.  236  of  1887. 

Suit  by  a  Hindu  widow  against  the  undivided  brother  and  nephews 
of  her  late  husband,  to  establish  her  right  to  maintenance,  to  constitute 
it  a  charge  on  the  family  lands  and  to  recover  a  certain  sum  by  way  of 
arrears  of  maintenance. 

Her  husband  died  in  or  about  1853.  In  1863  she  executed  a  karar- 
nama  which  was  relied  on  by  the  defendants  as  amounting  to  a  release 
of  her  claim  to  maintenance. 

The  District  Munsif  dismissed  the  suit.  He  adopted  the  defendants' 
construction  of  the  kararnama  ;  and  also,  finding  the  plaintiff's  allegation 
that  she  had  been  maintained  by  the  defendants  unbil  1885  to  be  false,  he 
held  that  her  suit  would  in  any  case  have  been  barred  under  the  Limita- 
tion Act.  Upon  the  latter  point  he  said  : — 

"  It  is  evident  that  the  plaintiff's  claim  for  maintenance  was  governed 
"  by  the  Limitation  Act  XIV  of  1859,  as  her  husband  died  in  1853  ;  and 
"  as  she  never  received  any  maintenance  from  the  defendants,  her  claim 
"  for  tho  same  was  barred,  under  Act  XIV  of  1859,  Section  1,  Clause  13, 
"  before  the  year  1866,  AbbakJcu  v.  Ammu  Shettati  (1)  ;  as  the  remedy  was 
"  extinguished  long  before  the  Limitation  Act  of  1871  came  into  force, 
"  the  more  indulgent  provisions  in  the  later  enactments  cannot  help  the 
"  plaintiff  and  revive  a  claim  once  barred,  I  find  this  issue  in  defendants' 
"  favor  and  against  the  plaintiff," 

On  appeal  the  Subordinate  Judge  affirmed  the  decree  of  the  District 
Munsif. 

The  plaintiff  preferred  this  second  appeal. 

Subba  Rau,  for  appellant. 

Desikacharyar,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J., 
and  SHEPHARD,  J.). 

*  Second  Appeal  No.  1170  of  1888. 
(1)  4  M.H.C.R.  137. 
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Two  points  arise  in  the  case.  In  holding  that  the  suit  is  barred  by 
limitation,  the  Courts  below  have  followed  the  decision  in  Abbakku  v. 
Ammu  Shettati  (1)  and  held  that  Section  1,  [349]  Clause  13  of  the 
Act  of  1859  is  applicable  to  the  case.  But  the  judgment  of  the  Privy 
Council  in  Narayna  Rao  Ramchandra  Pant  v.  Ramabai  (2)  makes  it  clear 
that  that  sub-section  does  not  apply  unless  the  maintenance  has  been  made 
a  charge  on  specific  property.  That  is  not  the  case  here,  and,  therefore, 
time  began  to  run  against  the  plaintiff  only  from  the  date  of  refusal  on  the 
defendant's  part  to  maintain  her,  when  the  cause  of  action  arose.  With 
regard  to  the  release,  we  are  also  of  opinion  that  it  has  been  misconstrued. 
The  release  was  given  at  a  time  when  no  claim  for  maintenance  was  under 
discussion,  and  there  is  nothing  to  show  that  it  related  to  maintenance. 
We  must  reverse  the  decree  of  the  Lower  Appellate  Court  and  remand  the 
appeal  for  disposal  on  the  merits.  Costs  to  be  provided  for  in  the  revised 
decree. 


12  M.  349. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Wilkinson. 


SRINIVASA  AND  OTHERS  (Plaintiffs),  Appellants  v.  SIVAKOLUNDU 
(Defendant),  Respondent*      [25th  March,  1889.] 

Provincial  Small  Cause  Court  Act  (Act  IX  of  1887),  Schedule  II,  Article  41— Civil  Pro- 
cedure Code,  Section  586 — Suit  for  contribution — Joint  property. 

Lands  of  whioh  part  belonged  to  the  plaintiffs  and  part  to  the  defendant  were 
comprised  in  a  patta  which  ran  in  the  names  of  the  plaintiffs  and  another.  The 
defendant's  share  of  the  assessment  fell  into  arrear  and  was  collected  from  the 
plaintiffs  who  now  sued  to  recover  Rs.  200,  being  the  amount  so  paid  together 
with  interest : 

Held,  the  suit  was  of  a  nature  cognizable  by  a  Court  of  Small  Causes,  and  so  no 
second  appeal  lay.  Krishna  Kamini  Chowdhrani  v.  Qopi  Mohun  Ohose  Hazra 
(I.L.R.,  15  Gal.  652)  followed. 

[D.,  8  M.L.J.  149.] 

SECOND  APPEAL  against  the  decree  of  G.  D.  Irvine,  District  Judge 
of  Coimbatore,  in  appeal  suit  No.  19  of  1888,  reversing  the  decree  of 
T.  Lorasami  Pillai,  District  Munsif  of  Erode,  in  original  suit  No.  739 
of  1885. 

Suit  for  Bs.  200.  The  plaint  was  summarized  by  the  District  Munsif 
as  follows  : — 

[350]  "  Plaint  states  that  patta  No.  1  comprising  60  fields  in  Pudu- 
"  pariyur  Karai,  Satyamangalam  taluk,  runs  in  the  names  of  plaintiff  and 
"  Pattabiramien  (deceased)  the  half-brother  of  second  and  third  plaintiffs  ; 
"  that  of  those  60  fields,  three,  viz.,  354,  355-A  and  356,  appertain  to 
"  defendant's  enjoyment,  and  the  others  to  plaintiffs  and  the  said  Patta- 
"biramien's  enjoyment  ;  that  assessment,  road-cess,  &c.,  due  under  the 
"  patta  No.  1  for  Fusli  1292  amounted  to  Es.  1,998-12-10,  of  which  plain- 
"  tiffs'  share  was  Es.  1,323-c-ll.  Pattabiramien's  share  was  Es.  468-10-5, 
"  and  defendant's  share  for  the  said  three  fields  was  Es.  206-9-6 ;  that 
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1889       "  Pattabiramien    paid  his,  that  defendant  having  left   Eg.  155-9-4  in   ar- 
MARCH  35.  "  rears,  it  was  colleoted  from  plaintiffs,  together  with  their  own  share  from 
"  13th  November  1882  to  16th  April  1883,  on  the   ground  that  plaintiffs 
APPBL-     "  were  pattadars.     Hence  the  claim  as  under  : — 

LATH  ES.   A.   P. 

CIVIL.  Amount  paid  for  defendant  ...     155     9     4 

Compensation  thereon  at   1  per  cent,    per  mensem 
12  M.  349.  from  i7th  April  to  llth  November  1885         ...       48  12     0 


Amount  relinquished 


Total  ...     204     5     4 
454 


Balance...       200     0     0" 


The  District  Munsif  passed  a  decree  in  favour  of  plaintiffs  forEs.  155, 
but  this  decree  was  reversed  on  appeal  by  the  District  Judge  who  dis- 
missed the  suit. 

The  plaintiffs  preferred  this  second  appeal. 

Pattabhiramayyar  for  respondent  objected  under  Section  586  of  the 
Code  of  Civil  Procedure  that  no  second  appeal  lay.  A  suit  for  contribu- 
tion is  cognizable  in  a  Small  Cause  Court — Krishna  Kamini  Chowdhrani 
v.  Gopi  Mohun  Ghose  Hazra  (1),  Nath  Prasad  v.  Baij  Nath  (2). 

Bhashyam  Ayyangar,  for  appellants. 

The  case  is  governed  by  the  Provincial  Small  Cause  Court  Act, 
Act  IX  of  1887,  which  was  in  force  when  the  second  appeal  was 
filed.  Schedule  II,  Article  41  of  that  Act  exempts  from  the  cognizance 
of  a  Court  of  Small  Causes  : — "  a  suit  for  contribution  [351]  by  a 
"  sharer  in  joint  property  in  respect  of  a  payment  made  by  him  of  money 
"  due  from  a  co-sharer  or  by  a  manager  of  joint  property,  or  a  member  of 
"  an  undivided  family,  in  respect  of  a  payment  made  by  him  on  account 
11  of  the  property  or  family." 

The  question  is  in  what  sense  is  the  term  "  joint  property  "  used;  in 
the  present  case  the  assessment  is  joint. 

The  Court  (COLLINS,  C.J.,  and  WILKINSON,  J.)  delivered  the 
following 

JUDGMENT. 

The  pleader  for  the  defendant  (respondent)  raises  the  preliminary 
objection  that  the  suit  being  one  of  a  Small  Cause  nature,  and  the  value 
being  only  Es.  200,  no  second  appeal  lies.  It  was  held  by  a  Full 
Bench  of  the  Calcutta  High  Court  in  Krishna  Kamini  Chowdhrani  v. 
Gopi  Mohun  Ghose  Hazra  (1)  that  cases  falling  within  the  provisions  of 
Section  69  of  the  Contract  Act  are  cognizable  by  a  Court  of  Small  Causes 
under  Section  6,  Act  XI  of  1865.  It  is  argued,  on  the  other  side,  that 
the  present  suit,  which  is  one  for  contribution,  is  expressly  excluded  by 
the  present  Small  Cause  Court  Act  IX  of  1887,  Schedule  II,  Article  41. 
But  we  are  unable  to  accede  to  this  contention.  That  article  refers  to  a 
suit  for  contribution  by  a  sharer  in  joint  property.  We  cannot  hold  that 
because  the  patta  for  the  lands  held  by  the  appellants  stands  in  the  name 
of  the  plaintiffs  and  another,  the  property  is  joint  property.  The  lands,  the 
assessment  of  which  has  been  paid  by  plaintiffs,  are  in  the  exclusive 
enjoyment  of  the  defendant,  and  the  plaintiffs  have  no  right  to  them. 
This  second  appeal  therefore  fails,  and  is  dismissed  with  costs. 
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12  M.  352  =  2  Weir  719.  1889 

[352]  APPELLATE  CKIMINAL.  MARCH  29. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker.  APPEL- 

LATE 
In  re  LUTCHMAKA.*     [29th  March,  1889.]  CRIMINAL. 

Criminal  Procedure  Code,  Section  545—  Death  caused  by  rash  and  negligent  act— Com-  43  j§   353  = 
pensation  to  widow  of  deceased. 

1  Weir  719. 

An  order  that  the  amount  of  a  fine  imposed  on  one  convicted  of  causing  death 
by  a  rash  and  negligent  act  be  paid  as  compensation  to  the  widow  of  the  deceased 
is  illegal. 

[Diss.,  17  P.R.  1898  (Or.)  (F.B.)  ;  F.,  21  M.74  =  2  Weir  719   (F.B.);  16  C.P.L.R.  180 
(181)  ;  Rat.  Uorep.  Or.  Gas.  763,  (764).] 

CASE  of  which  the  records  were  called  for  by  the  High  Court  under 
Section  435  of  the  Code  of  Criminal  Procedure  in  exercise  of  its  powers  of 
revision. 

In  Criminal  Case  No.  1  of  1889  in  the  Court  of  the  District  Magistrate 
and  Justice  of  the  Peace,  Bangalore,  entitled  the  Government  v.  Mailer,  the 
accused,  described  as  a  British  born  subject,  was  convicted  under  Section 
304-A  of  the  Penal  Code  of  the  offence  of  causing  the  death  of  one 
Munusami  by  a  rash  and  negligent  act,  and  was  sentenced  to  pay  a  fine  of 
Es.  50,  and  it  was  ordered  that  "the  whole  amount  of  fine,  if  recovered, 
be  paid  to  Lutchmaka,  the  widow  of  the  deceased  as  compensation." 

The  records  of  the  caae  having  been  sent  for  by  the  High  Court  as 
above,  the  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.)  delivered  the 
following 

JUDGMENT. 

The  award  of  compensation  to  the  widow  was  not  legal  under  Sectioa 
545,  Criminal  Procedure  Code,  and  must  be  set  aside. 


12  M.  353  =  13  Ind.  Jur,  256. 
[353]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Parker  and  Mr.  Justice  Shephard, 


SUBBA  AND  ANOTHER  (Defendants  Nos.  1  and  5),  Appellants  v. 

NAGAPPA  (Plaintiff),  Respondent* 
[13th  November,  1888  and  4th  March,  1889.] 

Landlord  and  tenant — Ejectment — Permanent  tenancy  pleaded — Notice  to  quit, 

Suit  to  eject  defendants  from  certain  land  held  by  them  from  the  plaintiff 
under  a  chalgeni  (yearly)  demise  of  1869.  The  defendants  pleaded  that  they 
were  kattugudi  (permanent)  tenants  of  the  land  in  question  ;  they  had  set  up 
their  title  as  kattugudi  tenants  previous  to  the  chalgeni  demise,  but  it  did  not 
appear  that  they  had  re-asserted  it  up  to  date  of  suit : 

Held,  that  the  issue  whether  the  plaintiff  had  given  a  notice  to  quit,  reasonable 
and  in  accordance  with  local  usage,  should  be  tried. 

Baba  v.  Vishvanath  Joshi  (I.L.R.,  8  Bom.  228)  considered. 

[F.,  3  M.L.J. -222  ;  Appl.,  15  B.  407  ;R.,  18   B.    110;  17  M.    218  =  3  M.L.J.    287  ;  6 
M  L.J.  59  ;  L.B.R.  (1893-1900)  36  (37)  ;  D.,  16  M.  97  ;  1  M.L.J.  218.] 
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1889  SECOND  APPEAL  against  the  decree  of  J.  W.  Best,  District  Judge  of 

MARCH  4.    South  Canara,  in  Appeal  Suit  No.   312  of  1885,   modifying  the   decree  of 

J.  Lobo,  District  Munsif  of  Puttur,  in  Original  Suit  No.  211  of  1884. 

APPEL-  Suit  for  the  recovery  of  24  kulies  of  land,  of  which  17  were  alleged  to 

LATE       be  held  by  the  defendants  Nos.  1,  2  and  3,  on    chalgeni  or  yearly  tenure 

OlVIL.      from  ^ne  plaintiff,  and  the   remaining  7    to   have   been   in   the    wrongful 

possession  of  the  defendants  and  their  father  since  1873.     The  defendants 

12  M.  353=  admitted  the  plaintiff's  title  to  the  land,  but  claimed  to  be  kattugudi    or 

13  Ind.  Jar.  permanent  tenants  of  the  land. 

256.  Both  the  Lower  Courts  found  that  the  chalgeni  tenure  set  up  was 

true,  and  the  wrongful  possession  proved,  and  passed  a  decree  as  sued  for 
with  costs. 

This  second  appeal  was  preferred  to  the  High  Court  by  the  defendants 
principally  on  the  grounds  that  as  the  defendants  had  been  in  possession 
of  the  lands  for  a  long  time,  the  Lower  Courts  ought  to  have  held  that 
they  were  not  liable  to  ejectment  at  will ;  and  that  as  no  notice  to  quit 
had  been  given  by  the  plaintiff,  the  suit  ought  to  be  dismissed. 

K.  Narayana  Rau,  for  the  appellants,  relied  on  Abdulla  Raiuutan  v. 
Subbarayyar  (1),  where  the  objection  as  to  want  of  notice  to  quit  was 
allowed  to  be  taken  for  the  first  time  in  second  appeal. 

[354] Ramachandra  Rau  Saheb,  for  respondent,  contended  that  the 
defendants  had  forfeited  their  right  to  notice  by  their  denial  of  plaintiff's 
title.  Babav.  Vishvanath  Joshi  (2). 

K.  Narayana  Rau  in  reply  quoted  Paidal  Kidavu  v.  Parakal  Imbichuni 
Kidavu  (3),  Prannath  Shaha  v.  Madhu  Khulu  (4),  which  are  in  conflict 
with  Baba  v.  Vishvanath  Joshi  (2). 

On  the  first  hearing  of  this  second  appeal  the  Court  (PARKER  and 
SHEPHARD,  JJ.)  made  the  following 

OEDEE. 

The  suit  is  brought  to  recover  lands,  parts  of  which  are  alleged  in 
the  plaint  to  have  been  held  by  the  defendants  on  chalgeni  tenure  and 
other  parts  to  have  been  wrongfully  occupied  by  them  since  1873.  The 
defendants  pleaded  limitation  as  an  answer  to  the  whole  suit  and  denying 
the  alleged  chalgeni  lease  averred  that  they  held  the  land  comprised  in  it 
on  permanent  tenure.  The  facts  were  found  by  the  District  Court  in  the 
plaintiff's  favour,  and  the  only  point  seriously  urged  in  appeal,  relating  to 
the  land  included  in  the  chalgeni  lease,  was  that  the  defendants  as  tenants 
were  entitled  to  reasonable  notice,  and  reference  was  made  to  the  case  of 
Abdulla  Rawutan  v.  Subbarayyar  (1),  where  it  was  held  that  giving  of  notice 
being  a  necessary  part  of  landlord's  title  to  eject  a  tenant  from  year  to 
year,  objection  on  the  scora  of  want  of  notice  might  be  taken  even  in  second 
appeal.  To  the  contention  founded  on  this  authority,  it  was  answered 
that  the  defendants  had  forfeited  their  right  to  notice  by  their  denial  of 
the  plaintiff's  title,  and  the  plaintiff's  vakil  relied  on  a  Bombay  case  Baba 
v.  Vishvanath  Joshi  (2),  in  which  it  was  held  that  the  tenant's  right  to 
notice  was  so  forfeited  by  reason  of  his  pleading  in  the  suit  a  perpetual 
tenancy. 

In  8O  far  as  this  case  decides  that  a  disclaimer  of  the  landlord's  title 
made  in  the  suit  only  suffices  to  disentitle  the  tenant  to  notice,  the  case 
is  not  supported  by  the  English  authority  on  which  it  professes  to  be 
based — see  Vivian  v.  Moat(b],  and  is  in  conflict  with  decisions  of  this  Court 

(1)  2  M.  346.  (2)  8  B.  228.  (3)  1  M.  H.  C.  B.  13. 

(4)  13  C.  96.  (5)  16  Ch.  D.  730. 
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and  of  the  High  Court  of  Bengal  (Paidal  Kido.vu  v.   Parakal   Imbichuni        1889 

Kidavu  (1),  Prannath  Shaha  v.  Madhu  Khulu  (2)  ).     In  the  present  case,    MARCH  4. 

there  is  evidence  to  show  that  the  defendants'  father  asserbei  a  kattuyudi 

tenure  in  1852  and  again   in  1867.     But    in    1869    they    accepted    the    APPEL- 

[355]   chalgeni  lease,  Exhibit  A,  from  the  plaintiff,  and  it  does  nob  appear       LATE 

that  after  that  date  and  before  the  institution  of  the  suit,  the  defendants      CIVIL. 

repeated  their  assertion  of  the  kattuyudi  tenure.  It  is  therefore  unnecessary 

to  consider  the  question  raised  by  the  conflicting  cases  decided  in  Bombay  12  "•  333  = 

and  Calcutta  [Baba  v.  Vishvanath  Joshi  (3)  and  Kali  Krishna  Tagore   v.  13  Ind-  Jup« 

Golam  Ally  (4] ).     The  present  case  is  similar  to  that  of  Abdulla  Rawutan        2S6> 

v.  Subbarayyar  (5),  where  also  it  would  appear  that  the  permanent  tenure 

was  set  up  by  the  tenant  only  in  the  course  of  the  suit.     We  therefore 

remit  the  case  for  finding  on  the  two  following  issues  : — 

(1)  Whether  before  the  institution  of  this  suit  the  plaintiff  gave 

any,  and  what,  notice  to  the  defendant  to   quit  the  premises 
comprised  in  the  chalgeni  lease. 

(2)  Whether  such  notice,  if  given,  was  a  reasonable  notice  and  in 

accordance  with  local  usage. 

The  finding  is  to  be  on  the  evidenca  already  on  record  and  on  any  fresh 
•evidence  to  be  taken. 

Tbe  provisions  of  the  Transfer  of  Property  Act  with  regard  to  notice 
are  nob  applicable,  because  it  is  nob  shown  that  any  notification  making 
the  provisions  of  Chapter  V  applicable  to  agriculture  leases  has  been  issued 
— see  Section  117. 

In  compliance  with  the  above  order,  the  District  Judge  submitted  his 
findings  to  the  effect  that  notice  was  given  in  accordance  with  the  custom 
of  the  country,  and  that  it  was  in  the  circumstances  of  this  case  reasonable 
and  sufficient. 

On  receipt  of  the  above  findings,  this  second  appeal  came  on  for 
final  hearing,  and  the  Court  delivered  the  following 

JUDGMENT. 

The  objections  to  the  finding  cannot  be  maintained. 

We  accepb  the  findings  upon  the  two  issues  which  are  in  favour  of  the 
plaintiff.  The  result  is  that  the  appeal  must  be  dismissed  with  costs.  The 
plaintiff  is  enbitled  to  his  coses  throughout. 


12  H.  356. 
[356]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Mattusami  Ayyar  and  Mr.  Justice  Parker. 


SADAGOPACHARI  AND  OTHERS  (Petitioners),  Appellants  v. 
KRISHNAMACHARI  ""AND  OTHERS  (Counter- Petitioners),  Respondents* 
[25th  March  and  26th  April,  1889.] 

Execution  of  decree  determining  rights  of  rival  religious  sects — Decree,  whether  executory 
or  declaratory— Limitation — How  far  a  seat  bound  by  decree  against  some  of  its 
members. 

In  a  suit    determined  in    1840,  in  which    various   members  of  the  Vadagalai 
sect  residing   in   a  certain    village   were  plaintiffs    and  various   members  of  the 

*  Appeal  against  Order  No.  160  of  1888. 

(1)  1M.H.C.R.  13.  (2)  130.96.  (3)  8  B.  228. 

<4)  13  C.  248.  (5)  2  M.  346. 
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Tengalai  sect  residing  in  the  same  village  were  defendants,  it  was  held  that  an 
image  of  a  priest  revered  by  the  latter  sect  was  not  entitled  to  a  place  in  a  certain 
temple  of  the  village,  or  to  public  worship  in  a  certain  street,  or  to  procession  in 
the  streets  of  the  village;  and  it  was  directed  that,  if  the  defendants  continued  to 
make  the  image  an  object  of  public  worship  it  should  be  removed.  In  1888 
various  members  of  the  Vadagalai  sect,  asserting  that  the  members  of  the  Tenga- 
lai  sect  had  acted  in  contravention  of  the  decree  in  the  above  suit,  filed  an 
execution-petition  therein,  praying  that  various  members  of  tbe  Tengalai  sect 
be  arrested,  and  "  that  the  image  of  their  priest,  which  they  attempt  to  worship 
publicly,  be  removed  until  they  obey  the  terms  of  the  decree."  It  appeared 
that,  in  1868,  tbe  District  Magistrate  had  granted  an  application  to  restrain  the 
Teogalais  from  acting  contrary  to  the  above  decree.  The  execution -peti lion  was 
dismissed  by  the  District  Court  : 

Held,  the  petition  was  rightly  dismissed,  since  the  execution  of  the  decree 
was  barred  by  limitation,  and  the  decree,  if  it  was  capable  of  execution  at  all, 
could  not  be  executed  againsc  the  parties  to  the  present  petition. 

[R.,  30  M.  185  (P.O.)  =4  A.L  J.  333  =  9  Bom.L.B.  663  =5  C.L.J.  566  =  11  C.W.N.  585 
=  34  LA.  93  =  17M.L.J.  240;  6  Ind.  Gas.  229  =  8  M.L.T.  33  (34);  22  M.L  J.  109 
(111)  =  10  M.L.T.  515  =  (1911)  2  M.W.N.  534.] 

APPEAL  against  the  order  of  E.  S.  Benson,  Acting  District  Judge  of 
South  Arcot,  dated  10th  December  1888. 

The  order  appealed  against  was  made  on  a  petition  entitled  execution- 
petition  No.  43  of  1888  in  civil  suit  No.  30  of  1828  in  the  late  Court  of 
Adalat  in  the  Chingleput  zilla.  The  prayer  of  the  petition  was  "  that 
"  counter-petitioners,  Tengalai  Brabmans  of  the  Tiruvendipuram  village, 
"  may  be  arrested  and  imprisoned  in  execution  of  the  decree  in  the  above 
"suit,  and  that  the  image  of  their  priest,  Manavala  Mahamuni,  which 
"  they  attempt  to  worship  publicly,  may  be  removed  until  they  obey  the 
"  terms  of  the  decree.  " 

[357]  The  District  Judge  dismissed  the  petition,  and  the  petitioners, 
who  are  Brahmans  of  the  Vadagalai  sect,  preferred  this  appeal  against 
his  order. 

The  terms  of  the  decree  to  which  the  petition  related  are  set  out  in  the 
following  judgment  of  the  High  Court,  from  which  the  circumstances 
giving  rise  to  the  present  case  appear  sufficiently  for  the  purpose  of  this 
report.  Exhibit  D,  which  is  referred  to  in  the  judgment,  is  an  order,  dated 
5th  September  1868,  made  by  tbe  District  Magistrate  of  South  Arcot 
under  Section  62  of  the  Code  of  Criminal  Procedure,  granting  an  applica- 
tion made  by  some  of  the  Vadagalai  sect  that  the  members  of  the  Tengalai 
sect  be  restrained  from  proceeding  with  the  construction  of  a  temple,  &c., 
on  the  ground  that  its  construction,  &c.,  was  "  contrary  to  both  the  letter 
and  spirit  "  of  the  decree  referred  to  above. 

Subramanya  Ayyar,  BhashyamAyyangar.Sundara  Ayyar  and  Desika- 
charyar,  for  appellants.  The  decree  now  sought  to  be  executed  was,  in 
fact,  an  injunction.  The.  suit  in  which  it  was  passed  was  a  suit  between 
the  sects,  and  the  decree  is  capable  of  execution  against  the  present 
defendants,  whose  interests  were  represented  by  the  defendants  joined  in 
that  suit — Srikhanti  Narayanappa  v.  Indupuram  Ramalingam  (1).  The 
whole  body  of  the  community  to  which  the  defendants  belonged  was 
bound,  as  where  in  England  a  few  parishioners  appear  on  an  indictment 
against  all  the  inhabitants  of  a  parish  for  non-repair  of  a  highway.  It 
was  so  held  in  Regina  v.  The  Inhabitants  of  Haughton  (2) ;  compare  also 
Jenkins  v.  Robertson  (3) ;  Commissioners  of  Sewers  of  the  City  of  London 
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v.  Gellatly  (1),  a  suit  for  an  injunction  in  which  rights  of  common  were 
in  question  was  decided  on  the  same  view  of  the  law  ;  Anandrav  Bhikaji 
Phadke  v.  Shankar  Daji  Charaya  (2)  is  also  an  authority  in  favour  of  the 
appellants  ;  and  see  Parthasaradi  v.  Chinnakrishna  (3). 

As  to  the  question-  of  limitation,  the  application  for  execution  is  not 
barred  because  the  case  would  be  governed  by  Article  178  of  the  Limit- 
ation Act — Raghubans  Gir  v.  Sheosaran  Gir  (4),  Basant  Lai  v.  Batul  Bibi 
(5),  Thakur  Das  v.  Shadi  Lai  (6). 

Mr.  Johnstone  and  Mahadeva  Ayyar,  for  respondents.  The  counter- 
petitioners  were  not  represented  in  the  suit,  only  some  of  [358]  them  are 
the  descendants  of  the  parties  to  it ;  in  any  view  they  have  not  been  made 
representatives  to  the  persons  then  on  the  record  under  Sections  234  and 
235  of  the  Code  of  Civil  Procedure.  If  they  are  representatives,  obligations 
can  only  be  enforced  against  them  as  such  with  regard  to  property.  But 
here  they  are  sought  to  be  made  liable  to  the  decree  for  themselves  and 
not  as  representatives.  In  Parthasaradi  v.  Chinnakrishna  (3)  it  was  a 
question  of  a  real  and  not,  as  here,  of  a  personal  right.  Moreover  the 
application  is  barred  under  the  Limitation  Act. 

Bhashyam  Ayyangar,  in  reply.  Certain  properties  are  not  to  be  used 
for  certain  purposes,  that  is  the  decision. 

The  further  facts  and  arguments  adduced  on  this  appeal  appear 
sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(MUTTUSAMI  AYYAR  and  PARKER,  JJ.). 

JUDGMENT. 

The  parties  to  this  appeal  are  Vaishnava  Brabmans  of  the  Vadagalai 
and  Tengalai  sects  residing  in  the  village  of  Tiruvendipuram  in  the 
district  of  South  Arcot.  There  is  a  temple  in  that  village  dedicated  to 
the  deity  called  Daivanayakaswami,  and  the  image  of  Vedanta  Desikar, 
the  saint  or  religious  preceptor  of  the  Vadagalai  sect,  is  consecrated 
therein  and  affiliated  to  it.  The  Vadagalai  ritual  and  creed  in  connection 
with  questions  of  sectarian  interest  dominated  in  the  institution  from 
time  immemorial,  and  the  Tengalais  endeavoured  so  early  as  1807  to 
change  that  state  of  things,  but  failed.  The  latter  then  instituted  original 
suit  No.  190  of  1807  in  the  late  Zilla  Court  of  Virddhachalam  to  recover 
from  certain  Vadagalai  Brahmans  500  pagodas  or  Es.  1,750  as  damages 
for  having  prevented  them  from  placing  in  the  temple  the  image  of  their 
religious  teacher  and  saint  called  Manavaia  Mahamuni  and  singing  their 
hymn  in  his  honor  known  by  its  initial  words  Sri  Saila  Diyapatram,  and 
from  celebrating  monthly  the  annual  feasts  on  his  account  as  part  of 
their  worship.  The  suit  was  dismissed  by  the  Zilla  Judge  in  April  1810, 
and  the  Provincial  Court  confirmed  his  decision  in  April  1815,  the  ratio 
decidendi  being  that  the  claim  advanced  by  the  Tengalais  was  contrary 
to  custom  or  the  usage  of  the  institution.  The  second  attempt  made 
against  the  Vadagalai  influence  in  the  temple  consisted  in  the 
Tengalais  setting  up  in  it  the  idol  of  their  priest  and  worshipping  it  in 
accordance  with  their  ritual  in  1808.  [359]  This  led  to  a  counter-move 
on  the  part  of  Vadagalai  Brahmans  after  the  disposal  of  the  suit  of 
1807,  and  in  April  1816  they  moved  the  Zilla  Court  for  the  removal 
of  the  image  of  Manavaia  Mahamuni  from  the  temple.  The  idol  was 
accordingly  removed  from  the  temple  and  secured  in  the  Tahsildar's 
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1889        office    under    process    of    Court.     The     third    attempt    made    by   the 
APRIL  26.    Tengalai  Brahmans  was    in   1828,   and   it  consisted    in   making  a  new 
image  of    their    priest    in    substitution    for  the    one     secured    in    the 
APPBL-     Tahsildar's  office,  in  setting  it  up  in  the  house  of  a  Tengalai  Brahman 
LATE       in    the    village,    in    celebrating    a    festival    as    a    form    of    worship  for 
CIVIL,      ten  days  in  the  same  way  in   which  similar  festivals  are  performed  by 
Vadagalais    in    honour    of    their    saints  and    religious    teachers,  and  in 
12  M.  358.    carrying  the  idol  in  procession  on  the  night  of  the  tenth  or  last  day  of  the 
festival  through  the  "  Dikhandana  streets  included  in   the  Navasandi," 
which  were  said  by  Vadagalai  Vaistmavas  to  he  attached  to  the  temple  of 
Daivanayakaswami  in  the  village.  This  attempt  differed  from  the  attempt 
of  1808  in  that  the  house  of  a  Tengalai  Brahman  was  selected  as  a  place 
of  worship,  but  resembled  it  in  the  worship  being  public.     A  ten  days' 
festival,  in  which  every  Tengalai  Brahman  might  take  part,  was  adopted  as 
the  form  of  worship,  and  it  closed  with  a  street  procession  accompanied 
with  recitation  of  hymns  in  accordance  with  Tengalai  ritual,  and  the  asser- 
tion of  the  rival  sect  that  all  the  streets  in  which  the  idol  of  Daivanayaka- 
swami was  carried   in  procession  were  attached  to  the   said  temple   was 
disregarded.     The  Vadagalai  Vaishnavas  of  the  village  resented  this  step, 
and  after  the  usual  preliminary  controversy  before  the  magisterial  authori- 
ties of  the  district,  instituted  original  suit  30  of  1828.     The  relief    prayed 
for  in  that    suit   consisted  of  the    recovery  as    damages  of   Es.    1,050, 
which  they  alleged  to  have  spent  in   connection    with  their   applications 
to  Magistrates  for  interference,  of  a  direction  that  the  worship  and  the 
ceremonies  performed  to  the  idol  of  Manavala  Mahamuni  newly  made 
and  set  up  in  the    house  of  the  then    first   defendant    situated    in    the 
Dikhandana    Navasandi   streets  of    Daivanayakaswami  temple   and    the 
performance  of  ten  days'  festival  on  its  account  be  discontinued,  and  of  an 
order  for  the  removal  of  the  newly  set  up  idol.     The  ground  of  claim  was 
that  the  worship  of  Manavala  Mahamuni,  either  in  a  house  in  the  Dikhan- 
dana street  attached  to  Daivanayakaswami  temple  or  in  the  streets  known 
as  [360]   Navasandi,  was  contrary  to  usage,  and   that  those  streets  were 
attached  to  that  temple.     In    that  suit   10  Vadagalai    Brahmans  of  the 
village  aooeared  as  plaintiffs  and  included  13   Tengalai  Brahmans  residing 
in  the  village  as  defendants.     The  Tengalais  denied  that  the   streets  were 
attached  to  the  pagoda  and  that  the  usage  was  against  them.     In  Decem- 
ber 1829  the  Court  of  First   Instance,  the  then  Zilla  Court  of  Chingleput, 
decreed   "  that   the   practice  of   the   defendants  assembling   in  a   private 
"  house  and  there  performing  ceremonies  to  an  idol  of  their   priest  and 
"  public  worship  and  carrying  it  in  procession  through  the  streets  of  the 
"  village  be  discontinued,  and  that  should  they  continue  to  make  the  idol 
"the  subject  of  the  cause  "  an  object  of  worship,  the   same    be   removed 
and  that  the  damages  sued  for  be  paid.     On  appeal  the  Provincial  Court 
confirmed  the  decree  in  June  1837,  and  in  second  appeal  the  late  Court  of 
Sadr  Adalat,   in  October   1840,   modified  the  decision   in    the   following 
terms  :— 

"  The  Sadr  Adalat  consider  the  Teogalais  to  have  entirely  failed  in 
"  proving  that  their  public  worship  or  their  publicly  carrying  in  proces- 
"  sion  through  the  streets  of  the  said  village  of  any  image  of  the  said 
"  saint  is  established  by  immemorial  custom.  On  the  contrary,  they  deem 
"  both  unauthorized  innovations.  But  there  is  nothing  to  prevent  the 
"  inmates  alone  of  any  Tengalai  family  resident  therein  from  worshipping 
"  within  their  own  respective  dwellings  in  a  private  manner  the  house- 
41  hold  image  of  their  said  saint  set  up  for  family  worship  which  in  size 

600 


SADAGOPACHARI   V.   KRISHNAMACHARI 


12  Mad.  362 


"  is  invariably  different  from  what  is  fixed  in    pagodas  or  carried    in    pro- 
fession,   provided    all  but    the  inmates    of    such  house    are    excluded 
from    such    worship    so    as  to    distinguish    such    family  from    public 
"  worship." 

Thus  the  result  of  the  sectarian  litigation  which  extended  from  1807 
to  1840  was  a  judicial  determination,  that  the  image  of  Manavala  Maha- 
muci  was  not  entitled  to  a  place  in  the  Daivanayakaswami  temple,  or  to 
public  worship  as  contradistinguished  from  family  worship  in  any  private 
house  in  the  Dikhandana  street,  or  to  procession  in  the  streets  of  the 
village.  It  is  noteworthy  in  connection  with  the  suit  of  1828  that  the 
plaintiffs  and  defendants  were  not  formally  described  as  representatives 
of  the  rival  sects,  but  that  the  matter  litigated  and  determined  was 
professedly  what  concerned  those  sects,  and  that  no  decretal  order  [36 1] 
was  drawn  up  formally  and  separately  as  is  the  practice  at  present,  but  a 
direction  was  embodied  in  the  judgment  of  the  Zillah  Court  as  modified  by 
that  of  the  Court  of  Sadr  Adalat. 

It  appears  from  Exhibit  D  that  between  1840  and  1868,  the  Tengalai 
Brahmans  attempted  from  time  to  time  on  different  occasions  to  evade  the 
decree,  but  that  such  attempts  were  suppressed  by  the  magistracy.  In 
1868  they  endeavoured  to  build  a  new  temple  within  the  limits  df  Tiruven- 
dipuram  agraharam  and  to  set  up  in  it  the  image  of  Pillalokachary,  the 
priest  of  their  saint  Manavala  Mahamuni,  and  thereby  to  evade  the  decree 
passed  in  the  suit  of  1828  and  revive  the  public  worship  of  the  image  of 
their  priest  by  giving  it  the  name  of  Pillalokachary  instead  of  Manavala 
Mahamuni.  Tbe  Vadagalai  Brahmans  asked  the  then  District  Magistrate 
to  restrain  their  rivals  from  proceeding  with  the  construction  of  the  new 
temple  and  to  prohibit  them  from  assembling  for  public  worship  within 
such  temple  contrary  to  the  spirit  of  the  decree  of  the  Sadr  Court,  as  such 
proceedings  on  the  part  of  Tengalai  Brahmans  were  calculated  to  lead  to  a 
breach  of  the  peace.  These  admitted  that  the  building  then  under  construc- 
tion was  intended  for  public  worship,  but  contended  that  the  decree  of  a 
Civil  Court  could  only  be  enforced  by  a  Civil  Court,  that  the  interference 
of  the  Magistrate  was  illegal,  that  the  idol  set  up  in  the  building  under 
construction  was  not  that  of  their  saint,  and  that  the  principle  of  religious 
freedom  which  obtained  in  1868  was  not  understood  in  1828,  and  that  there 
was  no  likelihood  of  any  breach  of  the  peace  by  allowing  them  the  freedom 
of  worship  which  they  desired  to  secure.  By  consent  the  then  Collector's 
Sheristadar  was  deputed  as  Commissioner  to  compare  the  original  idol  taken 
from  the  Tengalais  in  1839  in  consequence  of  the  decree  of  the  Civil  Court 
and  deposited  in  the  taluk  cutcherry  with  the  idol  set  up  in  the  new  build- 
ing then  being  erected,  and  to  report  whether  the  object  of  worship  was 
substantially  the  same  though  different  in  name.  On  the  Commissioner's 
evidence  that  it  was  substantially  the  same,  the  District  Magistrate  granted 
the  injunction  applied  for  under  Section  62  of  the  Code  of  Criminal  Proce- 
dure then  in  force,  observing  that  "  the  erection  of  the  new  building  and  the 
"setting  up  of  the  idol  of  Manavala  Mahamuni  within  that  building  as  an 
*'  object  of  public  worship  were  acts  opposed  to  the  decree  of  the  highest 
"judicial  tribunal  and  calculated  to  lead  to  serious  disturbances'  and  a 
[362]  "  breach  of  the  peace."  As  far  as  we  can  gather  from  the  papers 
to  which  our  attention  is  drawn  nothing  more  transpired  up  to  1887.  In 
1888  the  counter-petitioners,  who  are  Tengalai  Brahmans  at  Tiruvendi- 
puram,  jointly  purchased  a  house  in  one  of  the  car  streets  near  the  temple, 
set  up  the  idol  of  Manavala  Mahamuni,  and  began  to  revive  the  public 
worship  of  their  priest,  alleging  that  they  were  not  bound  by  the  decree 
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of  1840,  that  that  decree  was  illegal  and  barred  by  limitation,  that  it  was 
further  incapable  of  execution,  and  that  at  the  best  it  could  only  form  a 
ground  for  Vadagalai  Brahmans  to  claim  damages.  Thereupon  the  Vada- 
galai  Brahmans  applied  to  the  District  Court  of  South  Arcot  for  execution 
of  the  decree  in  original  suit  No.  30  of  1828  by  the  arrest  and  imprison- 
ment of  the  counter-petitioners  until  they  obeyed  the  terms  of  that  decree 
and  by  the  removal  of  the  image  of  their  priest  Manavala  Mahamuni 
newly  set  up  in  the  fourth  counter-petitioner's  bouse.  The  Judge  dismissed 
the  petition  with  costs  on  the  ground  that  the  counter- petitioners  could 
not  be  regarded  as  parties  to  the  suit  of  1828  by  reason  merely  of  their  being 
descendants  of  defendants  in  that  suit,  and  that  Section  234,  which  pro- 
vides for  the  execution  of  a  decree  against  the  legal  respresentative  of  a 
deceased  judgment-debtor,  relates  only  to  the  execution  of  decrees  for  pro- 
perty. The  Judge  also  observed  that  the  decision  in  Srikhanti  Narayanappa 
v.  Indupuram  Ramalingam  (1)  had  no  application  in  this  case  and  referred 
to  Parthasaradhi  v.  Chinnakrishna  (2)  as  showing  that  the  opinion  of  Hindu 
pandits  on  which  the  decree  in  the  suit  of  1828  was  based  was  opposed 
to  the  law  of  India  under  the  British  administration.  From  this  order 
petitioners  have  preferred  this  appeal.  The  questions  which  we  have  to 
decide  in  this  appeal  are  whether  the  decree  in  original  suit  No.  30  of 
1828  is  capable  of  execution,  if  so,  whether  it  may  be  executed  against 
counter-petitioners  and  whether  its  execution  is  barred  by  limitation. 
Tbe  Tengalai  Brahmins  are  auparently  endeavouring  to  revive  a  sectarian 
quarrel  which  was  after  protracted  litigation  set  afc  rest  by  the  late  Sadr 
Court  in  1840  and  which  the  Magistrates  since  prevented  from  reviving 
by  interfering  to  preserve  the  public  peace.  This  view  of  the  facts 
might  be  material  for  the  purpose  of  dealing  with  an  application,  whereby 
a  Magistrate  is  asked  to  maintain  the  existing  state  of  things  against 
[363]  those  who  seek  to  change  it  so  as  to  risk  a  disturbance  of  the  peace 
and  otherwise  than  under  the  sanction  of  a  fresh  decree,  whether  the 
existing  decree  which  recognized  it  would  or  would  not  be  upheld  if  the 
sectarian  question  were  again  litigated.  As  to  the  decision  in  Parthasa- 
radhi v.  Chinnakrishna  (2),  to  which  the  Judge  refers,  it  must  be  remem- 
bered that  it  expressly  recognizes  the  competency  of  the  Magistrate  to  give 
such  directions  as  he  may  consider  necessary  to  prevent  a  breach  of  the 
peace,  and  that  it  also  points  out  chat  a  special  right  having  a  legal  origin 
may  at  times  co-exist  with  the  right  of  the  general  public  to  use  particular 
streets  as  thoroughfares  and  detract  from  it.  During  the  progress  of  ori- 
ginal suit  No.  30  of  1828,  it  was  asserted  by  the  Vadagalai  Brahmais, 
though  ib  was  denied  by  the  Tengalai  Vaishnavas,  that  the  streets  included 
in  what  is  called  the  Navasandi  of  Daivanayakaswami's  temple  in  the 
village  were  attached  to  that  temple.  Although  the  decree  in  that  suit  pro- 
ceeded on  the  ground  that  what-  the  Tengalais  attempted  to  do  was  an 
innovation,  and  that  it  was  not  authorized  by  Hindu  law  as  explained  by 
the  pandits,  and  although  the  law  applicable  to  the  use  of  thoroughfares 
under  the  British  administration  as  expounded  by  later  decisions  might  be 
different,  yet  it  is  necessary  to  note  that  a  plea  might  possibly  be  set  up,  if 
any  future  litigation  were  to  arise,  that  a  special  right  derogating  from  the 
public  right  existed  in  this  case.  With  these  observations,  which  we  make 
in  view  to  prevent  any  misapprehension  as  to  the  effect  of  our  order,  we 
proceed  to  deal  with  the  specific  questions,  upon  the  decision  of  which 
the  appeal  before  us  must  stand  or  fall,  viz.,  (i)  whether  the  decree  in  the 
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suit  of  1828  is  capable  of  being  executed,  (ii)  whether  its  execution  is  barred 
by  limitation,  and  (iii)  whether  it  can  be  executed  as  against  the  counter- 
petitioners,  if  it  can  be  executed  at  all.  On  each  of  those  questions  we  con- 
sider that  this  appeal  cannot  be  supported.  As  to  the  first  question,  the 
judgment  in  the  suit  of  1828  contains  no  doubt  the  observation  that  the 
then  defendants  should  discontinue  public  worship  of  the  image  of  their 
priest  Manavala  Mahamuni  as  contradistinguished  from  family  worship  in 
which  the  inmates  of  a  particular  family  alone  take  part  and  from  which 
thegeneral  public  are  excluded,  and  thatthey  should  not  take  the  idol  in  pro- 
cession through  the  streets  of  the  village.  But  the  observation  [364]  is  fol- 
lowed by  the  direction  that  should  they  continue  to  make  the  idol  an  object 
of  public  worship,  the  idol  be  removed.  This  direction  had  reference  to 
the  particular  idol  set  up  in  the  then  first  defendant's  house,  and  so  far  as 
that  idol  is  concerned,  it  appears  that  the  direction  has  either  been  carried 
out  or  complied  with.  This  being  so,  the  further  question  arises  whether 
the  observation  might  be  taken  to  have  done  taore  than  declare  the 
obligation  of  the  Tengalai  Brahmans  as  to  what  they  ought  not  to  do  in 
relation  to  their  personal  worship  of  their  saint  as  introductory  to  the  direc- 
tion in  the  nature  of  consequential  relief,  that  if  they  continued  to  persist 
in  what  they  were  bound  not  to  do,  the  idol  they  set  up  be  removed.  We 
are  now  pressed  with  the  contention  that  the  observation  has  the  force  of 
a  perpetual  injunction  and  that  it  has  reference  not  only  to  the  idol  then  set 
up  by  the  then  defendants,  but  also  to  any  similar  idol  \vhich  may  be  set 
up  for  a  similar  purpose  at  any  future  time  by  the  descendants  of  those 
defendants  and  other  residents  in  the  village  of  the  Tengalai  sect.  Judging 
from  the  conduct  of  the  Vadagalai  Brahmans  since  1840,  they  have  them- 
selves treated  this  part  of  the  decree  as  merely  declaratory  of  their  right. 
It  is  then  urged  that  no  occasion  arose  since  for  its  execution ;  but  this 
statement  is  clearly  inconsistent  with  Exhibit  D,  which  shows  that  the 
Tengalais  set  up  a  new  idol  in  1868  under  a  different  name,  and  that  they 
from  time  to  time  attempted  to  act  in  breach  of  their  obligation  subse- 
quent to  1840.  The  Vadagalais  never  applied  to  the  District  Court  for  exe- 
cuting the  portion  of  the  decree  now  under  consideration,  but  asked  for 
Magisterial  interference  in  the  interests  of  public  peace.  This  appears  to 
indicate  that  the  observation  in  the  decree  was  regarded  by  them  not  as  a 
perpetual  injunction,  but  as  a  declaration  of  right  ancillary  to  the  specific 
relief  then  decreed,  viz.,  the  removal  of  the  obnoxious  idol  and  the  award 
of  damages.  Even  assuming  that  the  observation  was  equivalent  to  a  per- 
petual injunction,  the  execution  of  the  decree  is  clearly  barred  by  limita- 
ation.  The  right  to  apply  for  such  execution  arose  not  only  more  than 
three  but  also  more  than  twelve  years  prior  to  this  application,  at  all 
events  in  September  1868,  when  the  Vadagalai  Brahmans  applied  to 
District  Magistrate  for  the  issue  of  an  injunction  under  the  Code  of 
Criminal  Procedure.  We  cannot  regard  applications  made  to  Magistrates 
for  interference  in  order  to  maintain  the  public  peace  as  steps  taken  in 
aid  of  execution  in  view  to  save  limitation.  [365]  Again,  none 
of  the  counter-petitioners  were  parties  to  the  suit  of  1828,  and  it 
is  alleged  on  their  behalf  that  some  of  them  were  strangers  to  that 
suit.  The  contention  that  a  few  may  represent  many  in  a  suit  when 
the  matter  litigated  is  of  common  interest  might  support  a  fresh  suit  institut- 
ed to  bring  those  not  named  in  a  writ  of  injunction  within  its  scope,  but 
cannot  in  our  judgment  be  extended  to  commitment  for  contempt  conse- 
quent on  the  breach  of  the  injunction  in  the  case  of  those  who  are  not 
named  in  the  writ  and  who  are  not  then  in  existence,  unless  and  until 
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the  injunction  is  revived  against  them.  Nor  are  we  prepared  to  adopt  the 
suggestion  of  the  appellants'  pleader  as  to  the  constructive  extension  of 
parties  to  a  decree  for  purposes  of  execution  so  as  to  bring  under  its  opera- 
tion every  member  of  a  sect,  not  only  as  the  sect  existed  when  the  decree 
was  made,  bub  also  as  it  might  exist  at  any  time  thereafter  and  for  all 
time  to  come  inclusive  of  persons  since  born  and  since  settled  in  the 
village. 

We  do  nob  think  that  such  a  theory  his  the  sanction  eishar  of 
general  principle  or  of  the  Code  of  Civil  Procedure  when  the  subject- 
matter  of  the  decree  is  neither  the  incident  of  a  legal  relation  arising  from 
contract  nor  that  of  a  declaration  of  title  to  specific  property,  but  is  the 
incident  of  personal  worship  in  a  particular  village  where  two  rival  sects 
live  together.  The  general  rule  is  that  no  one  who  is  not  expressly  named 
in  the  writ  of  injunction  is  liable  to  be  committed  for  its  breach,  and 
Section  234  has,  as  pointed  out  by  the  Judge,  no  ao plication  to  this  case. 
The  proper  remedy  consists  in  the  revival  of  the  injunction  by  suit  against 
those  not  named  on  the  record,  before  an  application  can  be  made  for 
their  commitment  by  way  of  execution. 

For  these  reasons,  we  are  of  opinion  that  this  appeal  must  fail,  and 
we  dismiss  it  with  costs. 


12  M.  366. 
[366]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


PONDDRANGA  AND  OTHERS  (Plaintiffs),  Appellants  v.  NAGAPPA 

AND  OTHERS  (Defendants),  Respondents.''' 
[23rd  and  24th  January   and  4th  February,  1889.] 

Endowments  Act— Act  XX  of  1863,  Sections  3,  4,  11,  12— Suit  by  members  of 
a  temple  committee,  burden  of  proof — Form  of  decree . 

Suit  by  tho  members  of  a  temple  committee  appointed  under  Act  XX  of  1863 
against  one  claiming  to  be  the  hereditary  trustee  of  a  Hindu  temple  for  posses- 
sion of  certain  temple  property,  for  a  declaration  of  their  right  to  receive  certain 
annual  dues  and  frr  a  perpetual  injunction  restraining  defendant  from  interfering 
with  those  dues  : 

Held,  the  burden  of  proving  that  the  temple  was  of  the  class  mentioned  in 
Section  3  of  Act  XX  of  1863  lay  on  the  plaintiffs. 

On  its  appearing  that  the  defendants'  ancestor  was  not  the  founder  of  the 
temple  but  was  appointed  trustee  by  the  Government,  as  also  were  his  successors 
in  the  office  of  trustee,  of  whom,  all  were  not  members  of  his  family  : 

Held,  (1)  the  plaintiffs  were  entitled  to  a  decree  declaring  the  temple  in  dispute 
to  be  of  the  class  mentioned  in  Act  XX  of  1863,  Section  3,  and  as  such,  subject 
to  their  jurisdiction  ; 

(2)  the  plaintiffs  were  not  entitled  under  Act  XX  of  1863,  Sections  4,  11, 
and  12,  to  be  put  in  possession  of  the  property  of  the  temple  or  in  receipt  of  its 
income. 

flR.,  400.  323  (333)  =  17  C.L  J.  183  =  16  Ind.Cas.  908  ;  31  M.  111  =  3  M.L.T.  241  ;  34 
M.  333  (3361  =  8  Ind.  Gas.  48^  =  20  M.LJ.  885  =  8  M  L  T.  3U  =  (19U)  1  M.W.N. 
12;  14  Ind.Cas.  520  =  23  M.L.J.  278  (281)  =  12  M.L.T.  155;  6  M.L.J.  14;  15 
M.L.J.  185  (1S9).] 

APPEAL  against  the   decree  of   K.  E.  Krishna  Menon,  Subordinate 
Judge  of  Tinnevelly,  in  original  suit  No.  59  of  1884. 

'    Appeal  No.  99  of  1887. 
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The  plaintiffs  represented  the  Vishnu  Temple  Committee  appointed        1889 
in  1864  under  the  Religious   Endowments  Act — Act  XX  of   1863,  and      FEB.  4. 
claimed  .the    management    and    control    of    the    Ramasami    temple  at 
Palamcottah  under  Section  3  of  that  Act ;  the  plaint  prayed  (1)  for  posses-     APPEL- 
sion  of  the  temple  properties ;   (2)   that  the  Court  should  establish   the       LATE 
plaintiffs'    right  to   receive  certain   annual  dues  ;   (3)   for  an  in  junction      CIVIL. 
restraining  the  defendants  from  interfering  with  these  dues  ;  (4)  for  further 
relief.  12  M.  366. 

The  defendants'  case  was  that  the  temple  in  question  was  not  of  the 
class  referred  to  in  Section  3  of  the  Religious  Endowments  Act,  but  was 
governed  by  Section  4,  and  that  the  trusteeship  of  the  temple  was  here- 
ditary in  his  family. 

[367]  The  Subordinate  Judge  dismissed  the  suit.  The  plaintiffs 
preferred  this  appeal. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  the 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment 
of  the  Court  (MoTTUSAMI  AYYAR  and  PAEKER,  JJ.). 

Mr.  Subramanyam  and  Kalianaramayyar,  for  appellants. 

Rama  Rau  and  Sankaran  Nayar,  for  respondents. 

JUDGMENT. 

This  is  an  appeal  from  the  decree  of  the  Subordinate  Judge  of 
Tinnevelly,  who  dismissed  the  appellants'  suit  with  costs.  The  appellants 
are  members  of  a  Devastanam  Committee  appointed  under  Act  XX  of 
1863,  and  the  minor  respondent  is  the  son  of  one  Vengu  Mudali,  the  late 
trustee  of  Kodanda  Ramasami  temple  at  Palamcottah,  in  the  district  of 
Tinnevelly.  On  Vengu's  death  in  1882,  a  dispute  arose  between  the  parties 
to  this  appeal  as  to  whether  the  t&sdik  allowance  payable  to  the  temple 
ought  to  be  paid  to  the  trustee  whom  the  Committee  might  appoint,  or  to 
the  respondent  as  hereditary  trustee.  In  January  1883  the  Collector  of 
Tinuevelly  ordered  that  the  payment  be  postponed  for  six  months,  that 
the  appellants  might  meanwhile  sue  to  establish  their  right  to  the  temple  ; 
hence  this  litigation. 

The  contest  in  the  suit  was  whether  the  temple  was  of  the  class  men- 
tioned in  Section  3  or  4  of  Act  XX  of  1863,  and  whether  the  suit  was 
barred  by  limitation  as  alleged  by  the  respondent.  Further,  the  plaint 
prayed  for  a  decree  (l)  for  possession  of  the  temple  and  its  properties,  (2) 
for  a  declaration  of  the  appellants'  right  to  reserve  the  tasdik  payable  to 
the  temple,  (3)  for  a  perpetual  injunction  restraining  the  respondent  from 
interfering  with  the  collection  of  the  tasdik  and  other  allowances  due 
to  the  institution,  and  (4)  for  such  other  relief  as  might  seem  proper  to  the 
Court  in  the  circumstances  of  the  case.  The  Subordinate  Judge  was  of 
opinion  that  the  temple  in  question  was  not  of  the  class  mentioned  in 
Section  3  of  Act  XX  of  1863,  that  it  was  not  necessary  to  decide  the  second 
question,  and  that,  even  if  the  institution  came  under  Section  3,  the 
appellants  were  not  entitled  to  recover  possession  either  of  the  temple  or 
its  properties.  There  can  be  no  doubt,  nor  is  it  denied,  that  the  onus  of 
proof  is  on  the  appellants.  We  agree  with  the  Subordinate  Judge  that 
theapp3llants  would  not  be  entitled  to  possession  of  the  temple  and  its 
properties  even  if  it  were  found  to  be  subject  to  their  jurisdiction.  It  is 
provided  by  Section  11  of  Act  XX  of  1863,  that  [368]  no  member 
of  a  Committee  shall  be  capable  of  being  or  shall  act  as  the  trustee  of  a 
temple  for  the  management  of  which  such  Committee  shall  have  been 
appointed,  and  as  it  is  the  lawful  trustee  or  manager  of  the  temple  for  the 
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time  being  that  is  entitled  to  possession  of  its  properties  and  to  the  receipt 
of  its  income,  the  appellants  are  not  at  liberty  to  claim  to  be  put  in  his 
place.  As  regards  the  injunction  prayed  for  in  the  plaint,  we  do  not 
consider  that  this  is  a  proper  case  for  a  perpetual  injunction  under  Section 
54  of  Act  I  of  1877.  The  appellant's  counsel  draws  our  attention  in  this 

connection  to  Section  12  of  Act  XX  of  1863,  but  it  appears  to   us  to  be 

12  M.  366.  limited  to  such  property  as  was  actually  in  the  possession  of  the  Board  of 
Eevenue  when  the  Act  was  passed.  Under  that  enactment  the  Committee 
has,  subject  to  the  restrictions  imposed  by  Section  4,  the  same  powers  that 
the  Board  of  Revenue  bad  under  Eegulation  VII  of  1817,  but  those  powers 
were  primarily  powers  of  supervision  and  control  designed  to  ensure  due 
appropriation  by  the  existing  trustees  of  temple  endowments  to  the  purposes 
for  which  they  were  destined.  We  may  therefore  observe  that  the  only 
relief  which  it  would  be  proper  to  award  if  appellants  established  their 
claim  is  a  declaration  that  the  temple  in  question  falls  under  Section  3  of  the 
Act  and  is  subject  to  their  supervision  and  control.  The  substantial 
question,  however,  for  decision  in  this  appeal  is  whether  the  finding  of  the 
Subordinate  Judge,  that  the  temple  is  not  shown  to  come  under  Section  3 
is,  as  argued  by  appellants'  counsel,  contrary  to  the  weight  of  evidence  on 
the  record. 

The  evidence  on  which  the  Subordinate  Judge  rests  his  decision  is 
mainly  documentary,  and  he  refers  further  to  the  evidence  of  the  plaintiffs' 
tenth  witness  and  of  the  defendants'  first  and  second  witnesses.  The 
main  point  to  be  kept  in  view  in  coming  to  a  finding  upon  the  evidence 
is  whether  at  the  time  of  the  passing  of  Act  XX  of  1863  the  nomi- 
nation of  the  trustee  of  the  temple  was  vested  in,  or  exercised  by, 
the  Government  or  any  public  officer,  or  whether  such  nomination  was 
subject  to  the  confirmation  of  the  Government  or  of  any  public  officer. 
As  observed  by  the  High  Court  in  Sami  v.  Rajagopala  (1)  it  was  certainly 
not  intended  that  the  wrongful  assumption  of  power  either  by  the 
[369]  Government  or  by  a  public  officer  to  constitute  a  trustee  should 
place  the  temple  in  the  category  of  institutions  which  it  was  the  intention 
of  the  Legislature  to  transfer  to  the  Committee  appointed  under  the  Act. 
The  true  construction  of  Section  3  is  that  the  power  of  nomination  or  con- 
firmation must  be  lawfully  vested  in  the  Government  or  a  public  officer 
or  lawfully  exercised  by  them  ;  and  it  is,  therefore,  necessary  to  see  whe- 
ther the  actual  exercise  of  such  power  is  referable  to  a  legal  origin,  either 
.  to  the  exercise  of  a  like  power  by  the  former  Government  or  to  the  terms 
of  the  deed  of  endowment  or  to  the  grant  of  endowment  made  by  the 
Government  or  to  the  power  to  provide  a  competent  trustee  when  a  reli- 
eious  institution  has  no  competent  trustee.  It  must  also  be  borne  in  mind 
that  acts  of  public  officers  done  in  the  exercise  of  general  supervision  and 
control  over  trustees  under  Eegulation  VII  of  1817,  should  be  distinguished 
from  the  right  to  nominate  a  trustee  or  to  confirm  such  nomination 
which  alone  is  constituted  as  the  test  of  the  Committee's  jurisdiction. 
With  these  geQera^  observations,  we  proceed  to  consider  the  evidence  in 

this  case. 

The  temple  now  under  consideration  came  into  existence  in  J  aOo. 
Though  it  existed  during  the  time  of  Eanee  Mangammal,  and  it  might  be 
regarded  as  ancient  on  that  ground,  yet  it  ceased  to  be  used  as  a  place  of 
public  worship  in  the  last  century,  when  the  district  passed  under  the 
Muhammadan  rule.  It  had  no  place  even  in  the  list  of  Hindu  temples 

(1)  Second  Appeal  No.  644  of  1884  (unreported). 
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prepared  by  Mr.  Lushington  in  1803  after  the  introduction  of  the  British  1889 
rule.  Though  it  is  alleged  for  the  respondents  that  the  ancient  temple  was  FEB.  4. 
demolished  by  the  Muhammadans  and  the  place  was  used  for  storing  gun- 
powder, yet  such  oral  evidence,  on  the  point  as  we  are  referred  to,  is  APPEL- 
merely  hearsay  and  legally  inadmissible.  On  the  other  hand,  there  is  LATE 
reliable  evidence  to  show  that  the  stone  image  was  never  removed  from  the  ClVIL. 
place,  that  both  the  principal  sfcone  and  copper  images,  now  in  existence, 
existed  also  during  the  period  of  Hindu  rule  and  that,  at  least,  a  portion  of  12  *•  366- 
the  temple,  as  it  exists  at  present,  is  ancient.  We  can  only  say  upon  the 
evidence  that  the  temple  was  renewed  as  a  place  of  public  worship  in  1805, 
though  with  a  fresh  establishment,  organization  and  endowment.  It  is  not 
pretended  that  respondents'  family  had  any  thing  to  do  with  the  management 
of  the  institution  at  any  time  prior,  to  that  period,  his  case  being  that 
from  the  time  of  his  great-grandfather  [370]  who  became  a  trustee  in 
1805  as  shown  by  Exhibit  III,  the  trusteeship  has  been  hereditary  in  his 
family.  The  first  trustee  of  the  temple  was  one  Vengu  Mudali,  the  res- 
pondents' great-grandfather,  and  he  was  dharmakarta  of  the  institution 
from  1805  to  1829  ;  Exhibit  III  which  is  a  copy  of  the  Collector's  order 
issued  to  the  Tabsildar  when  the  temple  was  revived  in  1805  shows 
that  he  offered  to  perform  the  Jcumbabhishegam  and  to  take  up  the  posi- 
tion of  dharmakarta  and  conduct  the  puja  and  other  temple  charity 
properly  and  to  organize  a  new  establishment,  and  that  the  Collector 
accepted  the  offer  and  arranged  for  the  padittaram  or  daily  allowance 
being  paid,  created  mirassi  right  in  the  establishment  which  was  then 
about  to  be  newly  organized  by  Vengu  Mudali  and  prescribed  the  order  in 
which  consecrated  water  was  to  be  served  to  worshippers.  The  document 
conveys  the  impression  that  the  Collector  relied  on  Vengu  Mudali's 
management  as  likely  to  prove  efficient,  accepted  bis  offer  to  become 
dharmakarta  and  render  other  service,  and  revived  the  ancient  tem- 
ple as  a  place  of  worship,  thereby  carrying  out  the  policy  of  showing 
consideration  to  the  religious  institutions  of  the  country  inaugurated  on 
the  introduction  of  the  British  rule.  The  document,  however,  does 
not  state  whether  the  trusteeship  was  intended  to  be  hereditary  in 
Vengu  Mudali's  family  or  to  be  a  personal  recognition  of  his  munificence 
and  piety.  Exhibit  VI  wherein  Vengu  Mudali's  trusteeship  was  referred 
to  in  1837  states  that  Vengu  Mudali  was  appointed  dharmakarta 
by  the  Collector  in  consideration  of  the  service  which  he  rendered  in 
bringing  back  the  Bamasami  idol  from  Aiagia  Mannar  Covil,  locating 
it  in  the  new  devastanam  and  performing  the  consecration  ceremony  at 
his  own  expense.  It  appears  from  Exhibits  IV  and  VII  that  the  grant  for 
padiitaram  or  daily  puja,  the  tasdik  allowance,  and  the  festival  allowance 
were  all  made  by  Government,  though  Vengu  Mudali  suggested  such  grants 
either  as  necessary  or  as  beneficial  to  the  institution.  Though  it  is  alleged 
for  respondent  that  Vengu  Mudali  gave  a  new  site  for  use  as  a  gunpowder 
magazine  and  got  the  site  of  the  temple  in  exchange  for  it  and  that  he 
re-built  the  temple,  yet  there  is  no  reliable  evidence  in  support  of  such 
assertions.  He  may  have  possibly  improved  the  temple  or  repaired  it, 
but  we  are  unable  to  accept  the  suggestion  that  he  founded  the  temple 
anew,  and  must,  on  that  ground,  be  regarded  as  a  huckdar  or  a  trustee 
[371]  with^  inherent  heritable  interest.  We  see  no  sufficient  reason  for 
saying  that'the  statement  in  Exhibit  VII,  that  Vengu  Mudali  was  appoint- 
ed by  the  Collector,  was  incorrect,  as  alleged  for  the  respondent.  The 
next  trustee  was  Giyanasigamani  Mudali,  the  adopted  son  of  Vengu 
Mudali.  There  is  no  evidence  to  show  whether  he  became  a  trustee  by 
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1889       right  of  inherihance  or  whether  the  Collector  appointed  him  as  trustee  out 

FEB.  4.      of  regard  for  Vengu   Mudali's  family,  and  the    appellants  have  not   been 

able  to  produce  any  order  on   the  subject  from  the    Collector's  record  ; 

APPEL-     buc  Exhibit  S  shows  that  in  1833  the  Collector  treated  him  as  the  lawful 

LATE       trustee  of  the  temple.     It  appears  further  that  in  1834  the  Collector  sus- 

OlVIL.      pended  him  from  office  for  neglect  of  duty  on  the  ground  that  his  conduct 

was  open  to  suspicion,  and  that  in  1837  the  Collector  finally  dismissed  him 

12  M.  388.    from  trusteeship  (see  Exhibits  Y,  Z  and  DD).    Although  it  is  alleged  that 

this  dismissal  was  an  arbitary  proceeding  on  the  part  of  the  Collector,  there 

is  no  evidence  to  show  that  such  was  the  ca-^e,  and  that  the  Collector 

passed  the  order  otherwise  than  in  the    tona  Me  discharge  of  his  duty 

under  Eegulation  VII  of  1817.     This  shows  that  even  if  Giyanasigamani 

was  a  hereditary  trustee,  the  hereditary  right  of  the  family  ceased. 

The  next  trustee  was  one  Arumugam  Pillai,  and  he  was  appointed  by 
the  Collector,  when  Giyanasigamani  was  dismissed.  The  institution  was 
in  his  charge  until  1842,  when  the  Government  withdrew  from  all  inter- 
ference in  the  management  of  Hindu  temples.  Thus,  from  1805  to  1842, 
there  were  three  trustees,  and  according  to  the  evidence,  the  first  and  the 
third  were  appointed  by  the  Collector,  and  the  second  was  dismissed  by 
him  for  neglect  of  duty,  and  the  third  was  in  no  way  connected  with  the 
respondents'  family. 

In  1842  the  management  of  the  temple  and  its  properties  were  made 
over  to  three  trustees — Giyanasigamani  Mudali,  Subramaniya  Pillai,  and 
Palaniya  Pillai  (Exhibits  A  to  C).  It  appears  that  the  three  trustees  were 
selected,  as  was  generally  the  case  when  there  was  no  hereditary  or 
adinam  trustee,  with  reference  to  the  wishes  of  the  people  interested  in 
the  institution.  Though  Giyanasigamani  again  became  a  trustee,  yet  he 
gained  the  position  as  one  of  three  joint  trustees,  and  there  is  no  evidence 
that  he  then  asserted  that  the  trusteeship  was  hereditary  in  his  family  or 
that  the  association  of  two  other  trustees  with  him  was  incompatible 
with  his  hereditary  right. 

[372]  In  1845,  Giyanasigamani  died,  and  his  son,  Vengu  Mudali, 
took  his  place,  and  there  is  no  evidence  about  his  appointment.  From 
1842  to  1864,  the  management  of  the  institution  was  vested  in  three 
trustees,  and  although  the  Subordinate  Judge  treats  the  matter  as  of  no 
importance  and  observes  that  the  co- trustees  were  either  servants  or 
dependants  of  Vengu's  family,  still  we  consider  it  material  in  relation  to 
the  claim  of  hereditary  and  sole  trusteeship  now  set  up  for  the  respond- 
ent. We  have  also  to  note  that  there  is  no  satisfactory  evidence  that 
the  co-trustees  were  not  men  of  position  and  independent  judgment  and 
that  they  were  selected  in  1842  as  men  of  local  influence  interested  in 
public  estimation  in  the  temple. 

Of  the  three  trustees,  Subramaniya  Pillai  died  in  1863,  and  Exhibits 
GG  and  HH  prove  that-  the  Collector  appointed  Periya  Tambya  Pillai  in 
his  stead.  Again,  it  is  in  evidence  that  Palania  Pillai  and  Periya  Tambya 
ceased  to  do  their  work  in  1873,  and  that,  on  the  suggestion  of  the  respond- 
ents' father,  the  appellants  dismissed  them.  The  result  of  the  evidence 
is  that  the  Collector  appointed  the  first  trustee  in  1805,  suspended  and 
dismissed  the  second  trustee  in  1834  and  1837  ;  that  he  then  aopointed 
the  third  trustee  ;  that  he  constituted  three  joint  trustees  in  1842  ;  and 
that  he  appointed  a  successor  to  one  of  them  when  Act  XX  of  1863 
was  about  to  come  into  operation.  There  is  not  only  no  public  document 
which  contains  a  recognition  that  the  trusteeship  was  hereditary  in  the 
respondents'  family,  but  the  conduct  of  the  respondents'  ancestors  also 
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negatives  such  belief  in  his  family.  It  is  not  likely  that  Vengu  Mudail  1889 
would  have  omitted  to  obtain  a  sanad  of  huckdarship  if  be  had  desired  FEE.  4. 
to  secure  it  for  his  descendants.  Nor  is  it  likely  that  the  Collector 
would  have  directed  in  August  1805  that  a  stone  be  fixed  on  the  land 
granted  as  inam  to  the  temple  with  an  inscription  that  such  grant  had  LATE 
been  made  by  Government  for  its  support  if  he  had  not  desired  to  institute  CIVIL 
A  permanent  memorial  of  the  fact  that  the  temple  owed  its  endowment 
to  the  Government.  Nor  woul  1  Giyanasigamani  have  failed  to  set  up 
his  huckdarship  when  the  Government  severed  its  connection  with  reli- 
gious institutions  in  1842.  It  is  also  not  likely  that  in  1873  the  respon- 
dents' father,  who  had  been  a  trustee  from  1845,  and  who,  as  such, 
must  have  had  adequate  means  of  knowledge,  would  have  submitted 
to  the  appellants'  jurisdiction  from  1864  to  1882  and  asked  them  in  1873 
to  dismiss  his  co-trustees  for  neglect  [373]  of  duty.  The  first  time  there 
was  any  mention  of  hereditary  trusteeship  was  in  1864,  when  a  statement 
(Exhibit  VIII)  was  filed  by  Vangu  Mudali's  agent  before  the  Inam 
Commissioner.  In  this  Vengu  Mudali  was  described  as  buck  lar,  but 
there  is  no  evidence  to  prove,  as  alleged  for  the  respondents,  that  it  was 
brought  to  appellants'  notice.  The  next  time  when  the  respondents'  father 
claimed  huckdarship  was  in  1872,  when  he  signed  an  account  submitted 
to  the  appellants  as  huckdar.  Tho  Committee  at  once  repudiated  bis 
statement  and  called  upon  him  to  account  for  claiming  a  status  which  he 
did  not  possess.  Exhibit  I  shows  that  the  basis  on  which  the  respondents' 
father  rested  his  claim  was  that  the  temple  had  been  in  ruins  for  a  long 
time  prior  to  1805,  and  thit  it  had  been  organized  at  a  considerable 
expense  in  1805,  by  his  grandfather.  It  appears  from  Exhibit  G  that  the 
appellants  declined  to  accept  the  explanation  or  recognize  him  as  huckdar, 
and  from  the  accounts  and  reports  which  he  since  submitted  that  he 
omitted  to  sign  as  huckdar.  Ib  is  suggested  for  the  appellants  that  the 
success  of  the  trustees  of  two  other  temples  in  the  district  in  original 
suits  Nos.  91  of  1867  and  11  of  1871  inspired  the  respondents'  father 
with  a  desire  to  make  an  attempt  to  assume  a  status  which  he  did  not 
possess,  and  that  he  abandoned  the  attempt  when  the  appellants 
repudiated  his  claim,  and  continued  to  submit  to  their  jurisdiction  until 
bis  death.  The  suggestion  derives  support  from  Exhibits  XII  to  XIV,  the 
attempt  made  by  the  respondents'  father  in  1872,  the  correspondence 
which  then  ensued,  and  the  abandonment  of  that  attempt  as  evidenced  by 
the  numerous  accounts  and  reports  since  submitted  by  him  to  the 
appellants  ending  with  Exhibit  MM  3,  dated  December  1880. 

We  are  unable  to  adopt  the  finding  of  the  Subordinate  Judge  for 
several  reasons.  In  the  first  place,  he  treats  Vengu  Mudali  of  1805  as  if 
he  was  the  founder  of  the  institution,  while  all  that  could  be  fairly  claimed 
by  him  was  that  he  rendered  important  service  in  connection  with  its 
revival.  At  all  events,  there  is  no  conclusive  indication  that  his  family 
acquired  any  inherent  interest  in  the  temple  as  a  reward  for  his  munifi- 
cence. The  Subordinate  Judge  does  not  give  due  effect  to  Exhibits  III, 
IV,  and  VII,  and  overlooks  the  fact  that  the  temple  owes  all  its 
endowments  to  the  Government,  and  that  the  Collector  appointed  Vengu 
Murlali.  He  assumes  again  without  any  evidence  that  Giyanasigamani  was 
arbitrarily  removed  bv  the  Collector,  and  fails  to  consider  that  the  [374] 
hereditary  right,  if  any,  there  by  cea?ed.  He  fails  further  to  notice  that 
the  constitution  of  three  trustees  as  a  managing  body  was  incompatible1 
with  the  alleged  existence  of  a  competent  hereditary  trustee  in  1842.  He 
fails  also  to  notice  the  conduct  of  the  family  from  1834  to  1880  which 
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1889       discloses  no  trace  of  hereditary  trusteeship,  while  there  is  positive  evidence 

PBB.  4.      showing  that  the  Collector  nominated  trustees  once  in  1805,  again  in  1837, 

and  again  in  1863.  besides  constituting  three  trustees  in   1842.     He   does 

APPBL-     not  also  attach  weight  to  the  fact  that  the  temple  owed  all  its  endowments 

LATE       to  the  Government,  and  that  there  is  not  a  single  public  document  wbich 

OlVIL.      contains  a    recognition    of  hereditary  trusteeship,  and  that  the  Collector's 

interference  in  nomination  is  referable  to  a  legal  origin. 

IS  M.  366  We  set  aside   the  decree  of   the  Subordinate  Judge,  declare  that   the 

temple  in  dispute  is  of  the  class  mentioned  in  Section  3  of  Act  XX  of  1863, 
and  is  as  such  subject  to  the  jurisdiction  of  the  appellants,  and  direct  that 
the  appellants'  claim  to  other  reliefs  be  disallowed,  and  that  the  appeal  be 
allowed  to  the  extent  indicated  above  with  costs  throughout  to  be  paid  out 
of  the  respondents'  estate. 

12  M.  374     13  Ind.  Jar.  334. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


VENKATA  NARASIMHA  (Plaintiff],  Appellant  v.  KOTAYYA  AND  OTHERS 
(Defendants  Nos.  2  to  5),  Respondents*      [17th  and  25th  April,  1889.] 

Defamation — Privilege — Petition  to  Revenue  officer — Presumptions  as  to  malice. 

Certain  raiyats  in  a  zamindari  village  addressed  a  petition  to  the  Tahsildar 
praying  that  the  Village  Munsif  might  be  retained  in  office  notwithstanding  the 
Zatnindar's  application  for  bis  removal.  The  petition  imputed  criminal  acts  to 
the  Zamindar,  who  now  sued  the  petitioners  for  damages  on  the  ground  that  the 
petition  contained  a  false  and  malicious  libel.  It  was  found  that  in  fact  the  com- 
munication was  made  bona  fide,  aud  that  there  was  some  ground  for  some  of  the 
imputations: 

Htld,  the  petition  was  a  privileged  communication  and  the  alleged  libel  was 
not  actionable. 

The  question  when  malice  may  be  presumed,  discussed. 

[R.,  17C.L.J.  105(113)  =  17C.W.N.  555(561);  16   Ind.  Cas.  736   (739)  =  24  M.L.J. 
8  =  12M.L.T.  377.] 

[373]  SECOND  APPEAL  against  the  decree  of  G.  T.  Mackenzie,  Acting 
District  Judge  of  Kistna,  in  appeal  suit  No.  373  of  1887,  reversing  the 
decree  of  Venkata  Ranga  Ayyar,  Subordinate  Judge  of  Ellore,  in  original 
suit  No.  5  of  1886. 

The  plaint  alleged  that  the  defendants  had  presented  to  the  Tahsildar 
of  Bezvada  a  petition  containing  a  malicious  libel  on  the  plaintiff,  and 
prayed  for  damages. 

The  plaintiff  was  the  Zamindar  of  Vallur,  defendant  No.  1  was  Mun- 
sif of  one  of  the  zamindari  villages,  defendants  Nos.  2  to  6  were  raiyats  of 
the  village.  The  plaintiff  had  applied  to  the  District  Revenue  officers  for 
the  removal  of  defendant  No.  1  from  his  office,  and  the  defendants  to- 
gether with  other  persons  presented  a  petition  to  the  Tahsildar,  filed  in 
the  suit  as  Exhibit  A,  praying  that  defendant  No.  1  might  be  retained  in 
his  office. 

In  this  petition  occurred  the  following  passages,  which  were  the  libel 
complained  of : — 

"  Subsequently  the  Collector  appointed  the  present  Munsif,  Ganna 
*'  Ganganna.  The  Stree  Zamindar  being  at  enmity  with  him  (Ganganna) 


*  Second  Appeal  No.  1725  of  1886. 
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"  revenged  him  in  many  ways  and  still  intends  to  do  so.     Since  he  came,        1889 

"  we,  the  people,  are  not  put  to  much  trouble  by  the  Zamindar's  people.    APHID  25. 

"  In  case  they  have  recourse  to  evil  deeds,  the  Munsif  represents  the  same 

"  to  the  officers  like  yourself.     For  that  reason  the  Zamindar's  people     APPEL- 

"  bear  a  grudge.     Owing  to  the  ill-will,  the  Zamindar  was  preferring  many       LATE 

"  charges  against  him  through  his  servants  and  others.     The  officers  like      CIVIL. 

"  yourself  rendered  justice  and  dismissed  them.     Now  with  the  intent  of 

"  getting  him  removed  anyhow  from  the  office  of  Village  Munsif  and  con-  *2  "•  374= 

"  ferring  the  office  of  Village  Munsif  upon  the  late  Munsif  or  upon   any  13  In(*-  «^ar> 

"  one  at  his  pleasure,  Zamindar  continues  to  cause   the   like  deed  to   be        334< 

"  perpetrated. 

"  (The  Zamindar)  has  caused  several  arzees  to  be  presented  to  the 
''  effect  that  the  present  Munsif  is  unfit  and  a  bad  man.  The  Zamindar 
"  continues  to  present  mahazar  arzees  in  the  names  of  thepeople  like  our- 
"  selves,  forging  our  signatures  and  marks  without  our  knowledge.  One  of 
"  them  was  a  mahazar  arzee,  under  date  the  28th  April  1883,  presented 
"  to  the  Head  Assistant  Collector  through  post.  It  was  referred  to 
"  the  Tahsildar,  who  summoned  some  of  those  who  signed  or  set  marks  to 
"  it.  Then  they  gave  a  kyfeat  stating  we  did  not  present  the  arzee. 
"  We  do  not  know  its  contents.  The  signatures  were  not  ours.  Those 
"  [376]  who  are  at  enmity  with  the  Village  Munsif  have  signed  it.  We 
"  do  not  know  that  araae  .contains  the  signature  of  Chirugupaty  Tirupaty- 
"  rayudu  who  is  a  mark  man  and  cannot  sign.  Thereupon  Ami  Nara- 
"  yanarow  Puntulu  Garu,  the  then  Tahsildar,  intimated  to  the  Head 
"  Assistant  Collector  by  an  arzee  No.  2815.  dated  2nd  July  1882,  to  the 
"  effect  that  owing  to  the  ill-feeling  against  the  Village  Munsif  (Zamindar) 
"  continues  to  present;  arzees  forging  signatures.  This  will  be  evident 
"  from  a  reference  to  the  arzee  which  is  on  the  record. 

"  Many  similar  false  arzees  are  being  fabricated  by  Palaparty 
''  Nagabhushanam  and  others  who  have  signed  the  arzee  now  under 
"  enquiry.  Of  all  these  matters  all  of  the  former  Tahsildars  and  Mr. 
"  J.  F.  Fydian,  the  Head  Assistant  Collector,  were  already  aware. 
"  The  Head  Assistant  Collector  passed  upon  the  petition  an  order  No. 
"  134,  under  date  the  23rd  November  1881,  to  the  effect  that  the  Zamin- 
"  dar  causes  perpetration  of  such  illegal  deeds  and  that  he  wrote  to  the 
"  Zamindar  to  say  that;  he  should  not  commit  such  illegal  acts." 

Presentation  of  the  petition  was  admitted,  but  the  defendants  pleaded 
that  the  statements  contained  in  it  were  made  bona  fide  and  without 
malice. 

The  Subordinate  Judge  passed  a  decree  for  the  plaintiff  for  Ks.  1,000  ; 
but  this  decree  was  reversed  on  appeal  by  the  District  Judge. 

The  plaintiff  preferred  this  second  appeal. 

Bhashyam  Ayyangar,  for  appellant. 

Ramasami  Mudaliar,  for  respondents. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  SHEPHAED,  JJ.). 

JUDGMENT. 

The  appellant  before  us  is  the  Zamindar  of  Pungidigudem  Vallur,  in 
the  Kistna  District,  and  the  respondents  are  raiyats  of  the  zamindari 
village  of  Thoutla  Vallur.  The  first  defendant,  Ganganna,  who  is  not 
a  party  to  this  appeal,  is  the  Munsif  of  that  village,  and  on  8th  June 
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1889       1885,  the  respondents,  in  conjunction  with  fifty  other  raiyats,  addressed 

APRIL  25.    a  petition  or  mahazar  to  the  Tahsildarof  Bezvada  praying  that  Ganganna 

might  be  retained  in    his   office  notwithstanding  the   appellant's   appli- 

APPEL-     cation  for  his  removal.      That  document   contained  several   statements 

LATE       [377]  reflecting  upon  the   appellant's  character,    and  so  far  as  they  are 

CIVIL.      material  for  the  purposes  of  this  appeal,  they  are  set  forth  in  paragraph 

?  of  the   judgment  of   the  Subordinate  Judge.     The   appellant,   allegiu& 

12  M.  374  =  .  |;hat;  they  were  false    and  malicious,  brought  the  present  suit   to  recover 

13  Ind.  Jur.  from  respondents  and  Ganganna  Es.  2,800  as  compensation  for  the  libel. 

334  The  Subordinate  Judge  considered  that  indictable  offences  were  imputed 
from  malice  and  decreed  the  claim,  reducing  however  the  amount  of 
damages  to  Rs.  1,000.  From  this  decision  Ganganna  preferred  no  appeal, 
but  the  respondents  appealed  to  the  District  Court.  The  Judge  set  aside 
the  decree  on  the  ground  that  the  communication  was  privileged,  that 
prior  occurrences  in  the  zamindari  justified  the  communication,  that  the 
respondents  acted  bona  fide,  that  the  language  employed  by  them  should 
not  be  too  strictly  scrutinized,  and  that  it  was  not  reasonable  to  expect 
them  to  distinguish  between  the  Zamindar  and  his  servants.  Hence  this 
second  appeal. 

It  is  first  contended  that  Exhibit  A  is  not  a  privileged  communication. 
The  removal  of  a  Village  Munsif  is  a  matter  in  which  the   respondents ' 
interest  as  raiyats  and  residents  of  the  village  in  which  Ganganna  had 
jurisdiction   as  Village   Magistrate  and  Munsif  were   concerned.     They 
addressed  the  communication  to  the  Tahsildar  in  whose  jurisdiction  they 
lived  when   he   was  considering  an  application   for  the  removal  of  the 
Munsif   and  in  view  to  protect   their  interests.     We  entertain  no  doubt 
that  the  occasion  of  the  publication  confers  a  privilege.     The  principle  is 
that  a  communication  made  bona  fide  upon  any  subject-matter  in  which 
the  party  communicating  has  an  interest  or   in  reference  to    which  he 
has  a  duty,  is  privileged    if  made  to  a  person  having    a  corresponding 
interest  or  duty,  although  it  contains  criminatory  matter  which,  without 
the  privilege,    would  be   slanderous  and    actionable ;  Harrison  v.    Bush 
(1).     The  rule  of  public  policy  on  which  it  is  based  is  that  honest  tran- 
sactions of  business  and  of  social  intercourse  would  otherwise  be  deprived 
of  the  protection  which  they  should   enjoy.     Another  contention    is  that 
the  reasons  assigned  by  the  Judge  for  setting  aside  the  decision  of  the 
Subordinate  Judge  cannot  be  sustained  in  law.     In  this  connection  our 
attention    is  drawn    to  the   following    remark  of   the  Judge ;  "  Taking  a 
"  wider  view  of  this   question    (of  privilege),    I   consider   that  it   is   not 
[378]  desirable  to  scrutinize  too  strictly  the  language  of  petitions  in  this 
'  country.     It  is  very   usual  for  petitioners   in  villages  to  express  their 
"  grievances  in  an  exaggerated  emphasis.     An   officer   of  any  experience 
deducts  these  exaggerations  from  a  petition  which  he  reads  and  usually 
"  the  opponent  does  not  take  any  notice  of  these  exaggerations.     If  peti- 
"  tioners  are  obliged  to  draft   their  petitions    with  the  expectation    that 
"  they  will  be  called  on  to  prove  every  expression  and  every  fact  alluded  to, 
"  they  will  probably  think  it  safest   not  to  write  petitions  at  all."     These 
observations  in  the  form  in  which  they  are  made  are  too  general  and  liable 
to  misconception  and  there  is  no  distinction,  as  far  as  we  are  aware,  in  the 
general  principles  on  which  an  action  of  libel  is  to  be  dealt  with  in  this  coun- 
try and  in  England.  In  both  countries  malice  is  a  necessary  ingredient  in 
every  action  of  libel.    When  a  defamatory  communication  is  unauthorized, 

(1)  5  El.  andBl.  344. 
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malice  ig  presumed  ;  bub  when  the  communication  is  privileged    by   tha        1889 

occasion  on  which  it  is  made,  the   ordinary   presumption    is  repelled  and     APRIL  25. 

a  special  presumption  takes   its   place,  viz.,  that  the  communication    is 

made  not  with  intent  to  defame  but  in  furtherance  of  the  lawful  purpose  for     APPEL- 

which   the    privilege  is   recognized   to   exist.     This   special  presumption       LATE 

may  again  be  displaced  in  its  turn  by  actual  proof  that  the  communication      CIVIL. 

is  not  fairly  and  honestly  made   but  that   it   is  made   with  a   malicious 

spirit  or  from  some  indirect  motive.     The  material  question  always  is  as  12  M.  374  = 

to   the    state    of  mind    with  which  the    imputation    is    made.     If    the  13  Ind<  *** 

imputation  is  made  with  the  knowledge  that  it  is  false,  there  is  an  end        ^34. 

of  the  privilege.     If  it  is  made  in  a   reckless  and  inconsiderate  manner, 

if    means    of    correct   information    are  available  and  they    are  wilfully 

overlooked  and  no  inquiry  is    made,    there    arises  a    presumption    that 

there  can  be  no  honest  belief  where  there  is  no  honest  effort  to  arrive  at 

the  truth.     But  the  intrinsic  and  the  extrinsic  evidence  produced  in  cases 

of  this  kind  may  suggest  several  intermediate  views  of  acutal  facts  in  regard 

to  malice.     The  expressions  used,  motives  attributed,  the  relevancy  of  the 

statements  made,  their  total  or  partial  falsehood,  the  antecedent   conduct 

of   the  parties   in  relation   to  the   matter    under  inquiry,    and  the  state 

of  feeling  between  them  at  the  time  of  the  libel  are  all  evidence  which  the 

Judge  or  jury  may   consider  in  coming  to    a    finding,  but    the   weight 

due  to  them  depends  on  the  circumstances  of  each  case.     The  expressions 

used  may  be  stronger  than   the  exigency  of  the   occasion    warrants,  the 

[379]  imputation  may  be  partly  untrue,  and  the  matter  imputed  may  be 

criminatory,  and  yet  the  Judge  or  jury  may  say  that  though  when  taken 

alone  they  may  be   somewhat  in  excess  ot  the   privilege,  the  libel  is  not 

malicious,    regard    being  had    to  the    communication   as    a  whole,    and 

reasonable  allowance  being  made  for  the  imperfect   education  and  social 

condition  of  the  defendants  and  the  feeling  under  the  influence  of  which 

the  communication  is  made.     Within   this  limit  the   observations  of  the 

Judge  are  perfectly  legitimate,  and  we  see  no  reason  for  saying  that  they 

have  bean  misapplied  in  the  present  case. 

Another  point  urged  upon  us  is  that  the  Judge  is  in  error  in  saying  that 
previous  occurrences  in  the  zamindari  either  justify  the  communication  or 
prove  that  it  was  made  in  good  faith.  The  Judge  observes  that  7  or  8 
years  ago  there  was  discord  between  the  zamindar  and  some  of  his  raiyats, 
that  there  were  numerous  ca^es  in  the  Courts,  some  of  which  were  thrown 
out,  but  in  one  case  the  Sessions  Court  convicted  one  of  the  zamindari 
officials  of  forging  a  paper  purporting  to  be  an  agreement  by  raixats  to 
cultivate,  and  that  the  first  defendant,  Ganganna,  was  concerned  in  some 
of  the  cases  in  Court.  Having  regard  to  the  antecedent  state  of  things 
found  by  the  Judge,  we  cannot  say  that  there  was  no  apparent  ground  for 
several  of  the  imputations,  as  to  the  Village  Munsif  being  obnoxious  to 
the  Zamindar,  and  as  to  bis  desire  to  get  rid  of  him.  The  imputation  that 
the  Zamindar  caused  false  charges  to  be  brought  against  the  Village  Munsif 
and  caused  mahazars  to  be  presented  with  forged  signatures  are  the  worst 
of  the  accusations.  As  regards  even  these,  the  respondents  refer  to  specific 
occurrences,  and  the  facts  they  mention  afford  some  ground,  though  the 
expressions  used  are  strong  and  some  of  the  statements  are  probably  not 
accurate.  We  cannot  say  there  was  no  ground  at  all. for  any  of  the  im- 
putations and  that  actual  malice  must  be  inferred  as  a  matter  of  law.  As 
to  the  Zamindar's  connection  with  the  acts  imputed  to  his  men,  Exhibit 
A  refers  to  a  prior  conviction  for  forgery  committed  in  the  interests  of  the 
Zamindar  and  to  a  report  made  on  inquiry  that  some  of  the  signatures  to 
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1889       a  mahazar  presented  against  the  Village  Munsif  were  not  genuine.     As  to 
APRIL  25.    the  oral  evidence  in  the  case  it  was  conflicting.     We  are   unable  to   hold 
under  all  the  circumstances  of  the  case  that  there  are  sufficient  grounds 
APPEL-     for  interference  in  second  appeal.     We  dismiss  it  with  costs. 
LATE  

°5[?-  12  H.  380. 

UM.374-  [380]  APPELLATE  CIVIL. 

IS  Ind.  Jar. 

331t  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


KHATIJA  AND  OTHERS  (Defendants  Nos.  3,  8,  and  9),  Appellants  v. 

ISMAIL  AND  OTHERS    (Plaintiffs  and  Defendants  Nos.  I  to  7  and  10) 

Respondents*      [10th  aud  12th  April,  1889.] 

Jurisdiction — Withdrawal  of  part  of  claim — Canarese  Navayats —Common  management 
of  family  property — Muhammadan  Law— Sale  of  an  undivided  share — Limitation 
— Burden  of  proving  validity  of  sale  by  a  gosha  woman. 

Suit  for  partition  and  possession  of  an  undivided  share  of  property  sold  to 
plaintiff  by  an  aged  gosha  lady  of  the  class  of  Canarese  Muhammadans  called 
Navayats,  The  property  sold  was  the  vender's  share  as  heiress  of  her  father, 
brother  aud  sister  who  died  in  1856,  1866  and  1871,  respectively  :  but  it  appeared 
that  the  property  of  the  family  had  been  in  the  possession  of  one  managing 
member  since  1856.  The  plaintiff  during  the  suit  withdrew  his  claim  against 
that  part  of  the  immoveable  property  in  suit  which  was  within  the  local  limits 
of  the  jurisdiction  of  the  Court,  having  compromised  with  the  defendants  who 
had  it  in  their  possession,  and  pursued  his  claim  against  the  other  immoveable 
property  and  obtained  a  decree.  On  appeal  : 

Held,  (1)  that  the  suit  was  not  barred  by  limitation  ; 

(2)  that  the  withdrawal  of  the  claim  with  regard  to  the  property  situated 
within  the  local  limits  of  the  jurisdiction  of  the  Court  (the  compromise  not  hav- 
ing been  shown  fo  be  otherwise  than  bona  fide)  did  not  operate  to  take  away  the 
jurisdiction  of  the  Court  to  adjudicate  on  the  plaintiff's  suit : 

(3)  that  the  plaintiff  having  discharged  the  burden  of  proving  that  the 
conveyance  to  bim  was  voluntarily  executed  and  that   tho  transaction  evidenced 
by  it  was  real  and  bona  fide,  the  conveyance  was  operative. 

[R.,  16  A.  359  ;  30  A.  560  =  5  A.L.J.  647  =  A.W.N.  (1908)  235  =  1  M.L.T.  392  ;  15  M. 
57;  12C.L  J.  115  (122)=  3  Ind.  Cas  330;  12C.LJ.  357  1365)  =  7  Ind.  Gas.  167; 
15  Ind.  Gas.  140  =  115  P.R.  1912  =  6  P.L.R  Supp.  1912  =  191  P.W.R.  1912.] 

APPEAL  against  the  decree  of  C.  Gopalan  Nayar,  Subordinate  Judge 
of  South  Canara,  in  original  suit  No.  18  of  1887. 

The  plaintiff  claimed  under  a  registered  sale-deed,  dated  10th  March 
1879,  and  filed  as  Exhibit  A  executed  to  him  by  one  FatimaBibi,  an  aged 
gosha  lady.  This  document  recited  that  she  was  entitled  by  inheritance 
"under  the  law  of  our  caste  "  (Navayat)  to  a  share  in  certain  property  and 
acknowledged  the  receipt  of  Us.  2,000  from  the  plaintiff,  and  proceeded  : 
— "  I  have  sold  to  you  for  Rs.  2,000  on  account  of  urgency  all  my  right 
u  and  [381]  Swamithva  (right  of  ownership)  on  the  irjV  share  to  which 
14 1  am  entitled  out  of  the  whole  immoveable  and  moveable  property  herein 
"  mentioned."  The  plaint  prayed  for  the  partition  and  delivery  of  posses- 
sion of  the  above  share.  Part  of  the  immoveable  property  was  at 
Mangalore,  which  is  within  the  local  limits  of  the  jurisdiction  of  tho 
Subordinate  Court,  and  part  at  Bhatkal  which  is  beyond  them.  The 
plaintiff  withdrew  his  claim  in  respect  of  the  land  at  Mangalore,  having 
compromised  with  the  defendants  in  whose  possession  they  were  ;  but  he 
pursued  the  rest  of  his  claim  and  obtained  a  decree  in  respect  of  it. 

•  Appeal  No.  63  of  1888. 
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Some  of  the  defendants  raised   a  plea   of   limitation  as  to  which  the 

.Subordinate  Judge  said  : — "As  to  the   second   issue,  it    has  to  be  remem- 

"  bered  that,  though   these   people   are   Muhammadans   by  religion,  they 

"  conform  to  Hindu  customs  and  manners  to  a  very  great  extent.     They 

"  belong  to  a  class  called  '  Navayats  '  or  newcomers,  being  the  descendants 

"  of  a  party  of  Arab  merchants,  who  migrated  to  Bhatkal  near  Goa  some 

"  770  years  ago  and  took  for  their  wives  converts  from  the  Hindu  Konkanis 

"of  the  place.    Konkani  is  still  the  home-language  of  these  people,  and  it 

'is  clear  from  the  evidence  of  several  witnesses  that,  like  their  Konkani 

"  neighbours,  they  are  not  overfond  of  division.    Though  Sayyed  Mahomed 

"  Sahib,  the  common  ancestor,  died  in  1856,  his  estate  was  never  divided 

"  among    his    heirs,   but   managed   quite   in  the    Hindu   fashion   by  his 

"  eldest  son  Sayyed   Mohiden   Sahib  till  his   death  in  1866  and  since  by 

"  the  first  defendant.     That  such  management  was  for  the  benefit  of  all 

the  heirs  of  Sayyed  Mahomed  Sahib  is  indeed  clear  from  the  admission 

of  the  parties,  and   there  is  no  evidence  whatever  on  record  that  the 

"  character  of  the  management  has  ever  since    changed    or  that  the    first 

defendant's  management  had  ever  become  hostile  to  her  till  her  death. 

First  defendant  himself  admits  that  his  management  has  always  been  on 

"  behalf  of  Bibi  Fatima  and  all  other  heirs  of  his  father,  and  does  not  plead 

"  limitation  in  respect  of  the  plaintiff's  claim,  and  the  defendants  Nos.  3, 

8  and   9,  who  now  raise  the  plea,  do  not  contend  that  they  are  in 

"  exclusive  possession  of  any  portion  of  the  ancestral  estate.  If  their  defence 

"  holds  good,  first  defendant's  possession  of  that  estate  has  been  as  hostile 

'  to  them  as  to  deceased  Bibi  Fatima,  because  they  were  all  living  apart 

from  that  defendant  and  not  allowed  any  regular  allowances  out  of  the 

"  common  property,  and,  though  Bibi  Fatima  and  other  female  heirs  were 

"  [382]    permanently   residing  in  their  husband's  houses  since   Sayyed 

"  Mohidin's  death,  they  are  also  shown    to  have  often  been  living  in  the 

"  family-house   with   the  first    defendant.     Since   the   first;    defendant's 

"management  of  the  family-estate  admittedly  commenced  in  1866,    in 

"  succession  to  his  deceased  brother,  as  manager  or  agent  for  all  the  heirs 

"  of  their  father,  Sayyed  Mahomed  Sahib,  the  presumption  of  the   conti- 

"  nuation  of  such  management  on  their  behalf  must  necessarily  prevail  till 

"  the  contrary  is  shown,  and,  as  no  hostile  possession  against  Bibi  Fatimas' 

"  interests  has  been  proved  for  the  last  twelve  years  preceding    the  ins- 

"  titution  of  this  suit,  I  would  find  the  second  issue  for  plaintiff." 

Defendants  Nos.  3,  8  and  9  preferred  this  appeal  against  the  decree 
of  the  Subordinate  Judge. 

The  further  facts  of  the  case  appear  sufficiently  for  the  purpose  of 
this  report  from  the  judgment  of  the  High  Court. 

Bhashyam  Ayyangar  and  Narayana  Rau,  for  appellants. 

No  effect  could  be  given  to  Exhibit  A  simply  because  it  was  signed 
by  Fatima  and  registered.  In  the  case  of  a  document  obtained  from  a 
pardah  nashin  lady  the  burden  lies  on  the  person  claiming  under  it  to  show 
that  there  was  consideration.  Tacoordeen  Tewarry  v.  Nawab  Syed  Ali 
Hossein  Khan  (l),  Ashgar  Ali  v.  Delross  Banoo  Begum  (2),  Kalian  Bibi  v. 
Safdar  Husain  Khan  (3),  Moonshee  Buzloor  Buheem  v.  Shumsoonnissa 
Begum  (4). 

In  any  view  of  the  evidence  the  suit  is  in  part  barred  by  limitation. 
For  Sayyed  Mahomed  Sahib,  the  father  of  the  plaintiff's  vendor,  died  in 
1856 ;  Sayyed  Mohidin,  her  brother,  died  in  1866,  and  her  sister  died  in 
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1889       1871;  her  claim  was  therefore  barred  at   least  in  part   under  Section    1, 
Ai'KfL  1-2.    Clause  13,  of  Act  XIV  of  1859,   according  to  which  limitation  runs  from 
the  date  of  the  death  of  the  person  whose  property  is  claimed,  or  from  the 
nate  of  the  last  payment  on  account  of  the  share;  and  there  was  no  pay- 
LATE       ment  on  account  of  the  share.     If  the  right  is  barred  under  that  Act,  then 
CIVIL'.      !t  could  not  revive  under  the  later  Act.     Under  Act   XV  of    1877,  article 
1  _!3,  "for  distributive  share  of  the  property  of  an  intestate,"  the  time  runs 
i*  M'.  380.    from  the  date  when  "  the  share  becomes  deliverable." 

[MuUusami  Ayyar,  J. — Article  127  applies  in  the  case  of  joint  family 
property.] 

[383]  The  presumption  of  Hindu  Law  as  to  joint  property  is  not 
applicable  here  although  the  family  may  have  lived  in  commensality. 
\Hakim  Khan  v.  Gool  Khan  (l). 

The  Acting  Advocate-General  (Hon.  Mr.  Spring  Branson)  and  Rama- 
chandra  Rau  Saheb  for  respondents  Nos.  1,  3  and  8. 
Ambrose,  for  respondent  No.  2. 
Sankaran  Nayar,  for  respondents  Nos.  6  and  7. 

The  further  arguments  adduced  on  this  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  following 

JUDGMENT. 

;  This  was  a  suit  to  recover  from  the  defendants  the  distributive 
share  of  a  Muhammadan  lady  named  Bibi  Fatima,  upon  a  sale-deed 
executed  by  her  in  the  plaintiff's  favour  for  Es.  2,000  on  10th  March 
1879.  The  parties  to  this  appeal  belong  to  that  class  of  Muhammadans 
on  the  West  Coast  who  are  descendants  of  Arab  merchants  that  settled 
several  centuries  ago  at  Bhatkal  in  North  Canara  and  who  are  designated 
by  the  people  in  that  part  of  the  country  "  Navayats  "  or  new-comers. 
In  course  of  time  the  settlers  appear  to  have  adopted  Konkani,  the 
language  of  the  people,  as  the  language  of  their  home  together,  as  appears 
from  the  evidence  in  this  case,  with  some  of  the  incidents  of  the  family 
system  obtaining  among  them.  The  subject  of  the  sale  in  suit  consists 
of  the  shares  to  which  the  plaintiff's  vendor  was  entitled  under  Muham- 
madan Law  in  the  property  of  her  father,  Sayyed  Mahomed  Sahib,  who 
died  in  1856,  of  her  elder  brother,  Sayyed  Mohidin,  who  died  in  1866,  and 
of  her  sister,  Bibi  Sha,  who  died  in  1871  or  1872.  The  plaintiff's  case 
was  that  the  property,  part  of  which  be  purchased,  was  that  of  the  family 
to  which  his  vendor  belonged  ;  that,  though  its  devolution  and  distribution 
were  regulated  by  the  rules  of  Muhammadan  Law,  the  Hindu  system  of 
managing  joint  family  property  by  a  male  co-parcener  was  in  vogue 
.  amongst  Navayats  ;  that  according  to  that  usage  the  property  now  in 
litigation  was  managed  from  1856  to  1866  by  Sayyed  Mohidin,  then  by 
Sayyed  Abdul  alias  Babu  Sahib,  and  afterwards  by  the  defendant  No.  1 ; 
and  that  the  several  managing  members  were  his  vendor's  brothers,  and 
.  that  their  management  was  avowedly  on  behalf  of  themselves  and  their 
co-heirs  under  Muhammadan  Law.  Sayyed  Mahomed  Sahib,  the  common 
ancestor,  left  three  sons  and  four  daughters,  and  their  names  and  those  of 
their  [384]  survivors  and  their  connection  with  the  defendants  are  mention- 
ed in  the  pedigree  set  out  in  the  original  judgment.  After  the  institution 
of  this  suit,  the  plaintiff  entered  into  a  compromise  with  defendants  Nos.  4 
to  7  and  withdrew  his  claim  in  respect  of  properties  specified  by  the  Sub- 
ordinate Judge  in  paragraph  8  of  his  judgment,  and  the  claim  therefore 
that  remained  to  be  adjudicated  upon  by  the  Court  below  was  as  between 

(1)  8  C.  826. 
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the  plaintiff  and  defendants  Nos.  3,  8  and  9,  and  in  reference  to  properties 
at  Bhatkal,  items  1 7  to  35  in  Schedule  A.  and  N.os.  1  to  30  and  40  to  49  in 
Schedule  B  attached  to  the  plaint.  The  Subordinate  Judge  disallowed 
part  of  Che  claim  and  decreed  the  remainder.  From  his  decision  defendants 
Nos.  3,  8  and  9  appeal  so  far  as  it)  is  against  them,  and  the  plaintiff 
objects  to  it  under  Section  561  so  far  as  it  disallows  his  claim  to  a  share  in 
items  of  land  15  and  16  and  his  costs. 

Upon  the  evidence  in  the  case  we  see  no  reason  to  doubt  that  Bibi 
Fatima  executed  Exhibit  A  with  full  knowledge  of  its  contents.  Three  wit- 
nesses deposed  to  its  execution  and  it  was  registered  after  the  Sub-Regis- 
trar examined  her  in  her  house.  Sha  survived  its  execution  for  about  three 
years  and  the  appellants  who  lived  at  Bhatkal  did  not  impugn  it  during 
her  life.  The  terms  on  which  she  lived  with  the  plaintiff  and  his  children 
raise  a  presumption  in  favour  of  its  voluntary  execution.  Though  the 
appellants  alleged  fraud  and  undue  influence,  there  is  no  evidence  worth 
the  name  in  support  of  their  plea.  It  is  true  that  several  witnesses  cited  by 
the  appellants  stated  that  Bibi  Fatima  was  imbecile,  paralytic  and  of  un- 
sound mind,  but  their  evidence,  as  observed  by  the  Subordinate  Judge,  is 
vague  acd  general,  and  the  weight  due  to  it  appears  to  be  small  when  re- 
gard is  had  to  their  means  of  knowledge  and  the  probabilities  of  the  case. 
Considerable  stress  is  laid  by  the  appellants'  pleader  upon  Bibi  Fatima's 
position  as  an  aged  gosha  lady  and  he  also  dwells  at  greac  length  on  the 
law  as  to  onus  of  proof  as  laid  down  in  Tacoordeen  Tewarry  v.  Naiuab  Syed 
Ali  HosseinKhanll),  Ashgar  All  v.  Delroos  Banoo  Begum  (2),  Kalian  Btbi  v. 
Safdar  Hitsain  Khan  (3),  Hoonshee  Buzloor  Ruheem  v.  Shumsoonnisa  Begum 
(4).  There  is  of  course  no  doubt  that  it  lies  on  the  plaintiff  to  show  that 
Exhibit  A  was  voluntarily  [385]  executed  and  that  the  transaction  which 
it  evidences  was  real  and  concluded  bona  fide.  But  there  is  no  reason  for 
the  suggestion  that  the  Subordinate  Judge  has  cast  the  burden  of  proof 
on  the  wrong  party.  As  to  the  question,  whether  tbe  burden  has  been 
sufficiently  discharged  by  the  party  on  whom  it  rests,  the  answer  to 
it  must  depend  on  the  circumstances  of  each  case.  Having  regard  to  the 
subsequent  conduct  of  the  appellants  and  of  several  other  members  of 
the  family  concerned  in  this  litigation  and  to  the  nature  of  the  evidence 
on  both  sides,  we  are  of  opinion  tbat  the  Subordinate  Judge  rightly  came 
to  the  conclusion  that  the  plaintiff  has  sufficiently  discharged  himself  of 
the  burden  resting  upon  him. 

It  is  urged  for  the  appellants  that  tbe  transaction  was  not  a  real 
sale,  but  only  a  semblance  of  it  designed  to  disguise  what  was  really  an  in- 
valid gift  under  Mubammadan  Law.  It  is  contended,  on  the  other  hand, 
by  the  learned  Advocate-General,  that  the  transaction  was  in  reality  a  sale 
and  that  the  suggestion  now  made  is  an  after-thought.  There  was  no 
averment  that  a  gift  was  disguised  as  a  sale  in  the  written  statement  nor 
at  the  time  when  issues  were  settled,  though  there  was  an  assertion  in  a 
general  way  that  the  sale  was  fraudulent.  Turning  to  the  mode  in  which 
the  appellants  attempted  to  establish  their  case,  this  view  appears  to  us 
to  receive  some  corroboration.  Their  witnesses  suggested  that  Exhibit  A 
was  concocted  in  Fatima  Bibi's  name  and  advantage  was  taken  of  her 
unsound  mind.  Though  they  also  deposed  that  the  plaintiff  was  possess- 
ed of  land  which  yielded  but  23  muras  of  paddy  and  500  cocoanuts,  yet 
there  was  evidence  that  the  plaintiff's  son  who  took  part  in  this  transac- 
tion and  the  plaintiff's  brother  were  men  of  means  and  in  a  position  to  lend 
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comparatively  large  sums  of  money.  We  also  observe  that  the  plaintiff 
produced  evidence  to  prove  the  payment  of  purchase-money.  His  first 
witness  stated  that  he  saw  the  money  paid,  and  his  second  and  third  wit- 
nesses deposed  that  Fatima  Bibi  acknowledged  receipt  of  the  purchase- 
money,  and  their  evidence  is  corroborated  by  a  similar  acknowledgment 
endorsed  by  the  Sub- Registrar  in  Exhibit  A.  Though  there  is  no  distinct 
evidence  on  the  record  as  to  whence  plaintiff  obtained  the  specific  sum 
which  he  paid  to  Fatima  Bibi,  or  as  to  what  Fatima  Bibi  did  with  it  after  it 
was  paid  to  her,  yet  we  are  not  prepared  to  press  this  circumstance  against 
the  plaintiff  as  we  should  be  disposed  to  do  if  the  specific  form  of  fraud  now 
[386]  suggested  were  suggested  in  the  Court  below  and  the  attention  of 
the  parties  was  directed  to  it  before  they  went  into  evidence.  There  is 
thus  positive  evidence  as  to  payment  of  the  purchase  money  ;  there  is 
the  fact  that  the  plaintiff's  son  and  brother  were  in  a  position  to  advance 
it ;  there  is  also  the  natural  presumption  that  if  as  alleged  it  was  then 
known  that  a  gift  would  be  invalid,  the  parties  concerned  would  avoid  a 
fraudulent  contrivance  rather  than  resort  to  it,  and  there  is  further  the 
presumption  arising  from  the  appellants'  conduct  in  not  impeaching  the 
transaction  during  the  life-time  of  Bibi  Fatima.  Again,  the  appellants 
falsely  imputed  to  her  unsoundness  of  mind  and  alleged  coercion 'and 
undue  influence,  and  did  not  set  up  collusion  between  her  and  the  plaintiff 
in  the  Court  below.  The  Subordinate  Judge  who  had  the  attesting 
witnesses  before  him  believed  them,  ani  we  are  unable  to  say  that  their 
evidence  is  unworthy  of  credit.  As  regards  the  pleas  of  limitation  and 
self -acquisition,  the  evidence  against  them  which  is  sufficiently ',  set 
out  by  the  Subordinate  Judge  is  documentary  and  appears  to  us  to  be 
conclusive.  We  have  no  hesitation  in  holding  that  they  were  properly 
disallowed.  As  to  the  plea  to  the  jurisdiction  of  the  Subordinate 
Court,  it  was  raised  for  the  first  time  in  appeal.  It  is  not  denied  that 
the  Subordinate  Judge  bad  jurisdiction  over  the  suit  when  it  was  filed. 
As  originally  framed,  it  embodied  a  claim  to  a  share  of  immoveable 
property  situated  partly  in  Mangalore  and  partly  in  Bhatkal.  The 
subsequent  withdrawal  of  the  claim  in  regard  to  the  property  at  Mangalore 
on  the  ground  that  there  was  a  compromise  entered  into  with  the  defend- 
ants who  had  it  in  their  possession,  could  not  in  the  absence  of  a  positive 
rule  of  law,  operate  to  take  away  the  jurisdiction  which  had^once  vested, 
unless  the  compromise  was  shown  to  have  been  otherwise  than  bona  fide 
and  a  mere  contrivance  to  defeat  or  a  fraud  upon  the  policy  of  the  rule  of 
procedure  as  to  local  jurisdiction.  For  these  reasons  we  consider  that 
the  appeal  cannot  be  supported  and  we  dismiss  it  with  costs. 
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12  M.  387  =  13  Ind.  Jur.  331.  1889 

[387]  APPELLATE  CIVIL.  MARCH  15. 

Before  Mr<  Justice  Parker  and  Mr.  Justice  Shephard,  APPEL- 


LATE 
SUPPAMMAL  (Plaintiff),  Appellant  v.  THE  COLLECTOR°OF  CIVIL 

TANJORE  AND  OTHERS  (Defendants),  Respondents*  ' 

[8th  and  15tb,  March,  1889.]  12  M.  387  = 

Charitable  endowment — Trust  property  sold  in  execution — Rights  of  heirs  of  the  creator          ' 
of  the  trust  against  execution  purchaser  331. 

A  trust-deed  of  certain  property  executed  by  a  member  of  a  Hindu  family  pro- 
vided tbat  neither  he  nor  his  heirs  should  inoumber  or  alienate  it,  bat  that  in 
case  of  necessity  his  heirs  might  maintain  themselves  out  ot  the  income  while 
administering  the  trusts  of  a  certain  charity.  The  provisions  of  the  trust  were 
not  proved  to  have  been  observed  by  the  settlor  or  his  family,  and  the  settlor  on 
one  occasion  disclaimed  the  trust.  The  trust  property  was  attached  and  sold  in 
execution  of  personal  decrees  passed  against  the  settlor  and  another  member  of 
his  family.  The  widow  of  the  latter  after  the  death  of  the  settlor,  sued  to  recover 
the  land  from  the  execution  purchaser  as  heir  to  the  settlor. 

fleZd.tbe  plaintiff  was  not  entitled  to  recover  the  land.  Rupa  Jagshet  v.  Krish- 
naji  Govind  (I.L.R.  9  Bom..  169)  distinguished. 

[R.,  30  A.  111  =  5  A  L.J.  ^3  =  A.W.N.  (1903)  34;  D.,  13  M.  402  ] 

APPEAL  against  the  decree  of  Y.  Eatnasami  Aiyangar,  Subordinate 
Judge  of  Negapatam,  in  original  suit  No.  43  of  1885. 

Suit  by  the  plaintiff,  who  was  the  widow  of  one  Subramanya  Chetti, 
to  recover  from  the  execution  purchasers  certain  land  which  had  been  sold 
in  execution  of  decrees  obtained  against  her  late  husband  and  one 
Ponnusami,  who  was  a  member  of  a  Hindu  family  together  with  him.  The 
land  in  question  was  the  property  comprise!  in  the  following  instrument, 
filed  as  Exhibit  A: — 

''  Deed  of  charity,  executed  on  12th  December  1861,  corresponding  to 
29th  Karbhigai,  Thunmathi  year,  of  Savasti  Sri  Salivahan  Era,  1784,  by 
one  Ponnusami  Chettiar,  son  of  Subramanya  Chettiar,  residing  at  Nagore, 
Negapatam  taluk. 

The  garden  belonging  to  me  by  ancestral  right,  containing  many 
trees,  and  worth  Rs.  1,500  in  KoUam,  attached  to  the  said  Nagore, 
lies  to  the  west  of  road,  to  the  east  ot  Thaneachi  Thiruvasal  garden,  to 
the  south  of  lane  leading  to  the  said  [388]  Thangachi  Thiruvasal,  to 
the  north  of  Sivanthilinga  Chettiar's  garden,  and  is  situated  within  these. 
For  the  Chuttram,  worth  Rs.  5,000,  built  (on  it),  I  have  lefb  permanently 

for  the  chuttram  charities   (the  following)  : — 

Therefore,    with    the   income  of  the 

above-mentioned  three  kinds  of  lands,  the  Brahmans  who  are  allowed  to 
reside  in  the  said  chuttram  should  be  given  food  throughout  the  year, 
,and  Brahman  travellers  who  come  daily  should  be  given  food  ;  giving 
meals  in  the  woods  and  other  kinds  of  giving  meals  should  be  conducted. 
Besides,  I  and,  after  me,  my  descendants,  in  order  of  seniority,  should 
conduct  the  repairs  of  the  said  chuttram,  and  tanks,  steps,  and  bridges, 
belonging  to  it.,  and  the  expenses  for  the  salaries  of  agent  and  officers 
appointed  for  it.  The  said  charity  should  be  conducted  as  long  as  the 
sun  and  moon  last.  Neither  I,  nor  my  heirs,  have  any  right  to  mortgage, 
hypothecate,  sell,  &c.,  the  said  properties.  But,  if  it  sometimes  happens 
that  lands  can  begot  which  yield  greater  income  than  the  above  mentioned 
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1889       nunjai,  punjai,  &o.,  lands,  I  only  shall   have  authority  to  use  the   present 
MARCH  15.  lands  as  I  like,  after  I  buy  them  (the  late  lands)  and  (leave)  permanently 
for  the  said   charity.     If  an  opportunity  sometimes   happens  when   my 
APPEL      heirs  are  to  live  upon  the  income  of  the  said  charity  (they)  can  maintain 
LATE       themselves  in  addition  to  conducting  the  said  charity.    If  any  of  my  heirs 
CIVIL,      do  not  conduct  the  said  charity  properly,  and   are  careless,  the  Govern- 
ment which  has  charitable  mind,  has  a  duty  to  make  them  to  conduct  the 

12  M.  387=  charities  properly  and  to  be  careful." 

13  Ind,  Jur. 

jgj  (Signed)      PONNUSAMI   CHETTIAE. 

(      „      )      SUBRAMANAYA     C/HETTIAR     (son    of   said 
person's  elder  brother). 

Ponnusami,  the  executant  of  the  above  instrument,  died  before  suit, 
and  the  plaintiff  sued  as  his  heir. 

The  plaint  alleged  that  the  charities  at  Nagore  which  had  been 
instituted  many  years  previously,  were  kept  up  in  accordance  with  the 
above  instrument  until  1873,  when  the  land  in  question  was  attached  and 
sold  as  above.  Tne  plaint  prayed  "  for  a  decree  adjudging  that  she  may 
"  be  put  in  possession  of  the  said  charity  properties  on  finding  that 
"  according  to  the  provisions  of  the  aforesaid  deed  of  charity  plaintiff 
"  alone  is  entitled  to  maintain  the  charities." 

[389]  In  1874,  Ponnusami  disclaimed  the  trust  in  a  petition  to  the 
Sub-Collector  of  Negapatam. 

In  1881.  the  Collector  of  Tanjore,  as  Agent  of  the  Board  of  Eavenue, 
acting  under  Regulation  VII  of  1817  (Madras)  instituted  a  suit  for  the 
appointment  of  a  proper  trustee  of  the  charities  and  for  the  delivery  to 
such  trustee  of  the  charity  lands : — Subramanya  Chetti,  the  plaintiff's 
husband,  was  joined  as  a  defeadant  in  the  suit,  and  on  his  death,  which 
occurred  during  the  suit,  she  was  brought  on  the  record  as  his  represen- 
tative. The  suit  was  terminated  by  a  decree  in  the  terms  of  a  compromise 
between  the  Collector  and  the  execution  purchasers  who  agreed  to  perform 
the  charities. 

The  plaintiff  now  alleged  that  the  decree  did  not  affect  her  interests, 
as  she  was  no  party  to  the  compromise. 

The  Subordinate  Judge  having  dismissed  the  suit,  the  plaintiff  pre- 
ferred this  appeal  against  his  decree. 

Bima  Bau,  for  appellant. 

Subrarnanya  Ayyar  and  Bamachandra  Ban  Saheb,  for  repondents. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  appeal 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of 
the  Court  (PARKER  and  SHEPHARD,  JJ.). 

JUDGMENT. 

SHEPHARD,  J. — The  suit  is  brought  to  recover  property  comprised 
in  an  instrument  executed  in  1861  by  one  Ponnusami  (now  deceased),  a 
brother  of  the  plaintiff's  late  husband.  Tne  defendants  Nos.  2,  3  and 
6  are  in  possession  of  this  property  in  virtua  of  sales  held  under  money 
decrees  obtained  against  the  late  Ponnusami  and  his  brother  Subramanya. 
By  the  instrument  of  1861,  Ponnusami  declared  that,  with  the  income  of 
the  property  certain  Brahmans  should  be  supplied  with  food  throughout 
the  year,  and  certain  other  charities  should  be  conducted.  It  was  also 
provided  that  the  said  charity  should  be  conducted  for  ever,  and  neither 
Ponnusami  nor  his  heirs  should  have  any  right  to  mortgage,  hypothecate 
or  sell  the  said  property.  In  case  of  necessity  his  heirs  might  live  on  the 
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income,  maintaining  themselves  in  addition  to  conducting  the  said  charity.        1889 
It  is  clear  that  neither  Ponnusami  nor  the  plaintiff,  Subramanya  Chetti's   MARCH  15. 
widow,  could  have  any   right  to  recover  this  property   from  the  auction- 
purchasers  except   for  the   fact   tha*;  it  has,  by  the  instrument  of  1861,     APPEL- 
been  made  the  subject   of  a   trust.     The  only   question  is  whether   this       LATE 
[390]   circumstance   gives  the  plaintiff  as  one  of  Ponnusami's  heirs  any      CIVIL. 

bc-liter  right  than  she  would   otherwise  have    had.     The  plaintiff's   case  is        

not  based  on  any  complaint  that  the  trusts  enjoined  by  the  late  12  M.  387  = 
Ponnusami  have  been  disregarded  ;  for  although  the  defendants  aver  and  "  'n<*-  "ar- 
have  proved  to  the  satisfaction  of  the  Subordinate  Judge  that  they  *"• 
purchased  without  any  notice  of  the  trust,  as  a  matter  of  fact  they  have 
been  since  the  date  of  the  compromise  made  in  the  suit  of  1881  and 
are  holding  the  property  as  property  charged  with  a  charitable  trust. 
The  question  is  therefore  not  whether  the  property  is  still  so  charged 
in  the  defendants'  bands,  but  whether  the  right  of  managing  it  and  such 
right  of  enjoying  the  surplus  profits  as  may  have  been  reserved  to 
Ponnusami  and  his  heirs  can  be  recovered  by  his  heir.  Ib  is  not  disputed 
that  Ponnusami,  had  he  been  alive,  could  not  have  maintained  this 
suit;  but  it  is  contended  that  the  plaintiff,  though  she  claims  in  succession  to 
him,  does  not  claim  under  him  and  does  not  sue  as  his  representative. 
She  was  no  party,  it  is  argued,  to  the  decrees  under  which  the  property 
was  sold,  and  not  being  a  representative  of  the  judgment-debtors,  was  not 
bound  tc  sue  to  set  aside  those  sales,  because  the  sales  did  not  affect;  her 
interest  in  the  property.  In  support  of  the  argument,  our  attention  was 
called  to  the  case  of  Rupa  Jagshet  v.  Krishnaji  Govind(l),  where  it  was  held 
that  the  plaintiff,  although  he  had  been  sued  as  representative  of  his  de- 
ceased father  and  brother,  and  in  execution  of  the  decree  passed  against 
him  the  property  sued  for  had  heen  sold,  could  nevertheless  recover  it  on 
the  ground  that  it  was  property  held  by  himself  and  his  brother  on  trust 
for  a  religious  purpose.  It  was  considered  that  the  suit  was  "  not  one  by  a 
"  party  to  the  suit  in  which  the  sale  was  made  to  set  aside  the  sale  but 
"  one  by  the  trustee  of  the  endowment  to  recover  the  property."  I  think 
the  case  may  be  distinguished  from  the  present,  because  there  the  plaintiff 
himself  had  an  actual  interest  in  the  property  sold,  being  a  co-trustee  with 
his  brother,  and,  as  he  was  not  in  his  own  person  joinei  as  a  party  to  the 
suit,  that  interest  was  not  presented  for  sale  and  was  not  affected  by  the 
sale.  Having  regard  to  the  decision  of  the  Privy  Council  referred  to  in  the 
argument (Chowdry  Waked  Ali  v.  Mussamut  Jumaee(%))  and  the  cases  follow- 
ing it  in  this  Court  Arundadhi  v.  Natesha  (3),  [391]  none  of  which  are 
mentioned  in  the  judgment,  I  think  the  case  is  one  which  presents 
some  difficulty;  but  however  that  may  b*,  to  my  mind  it  is  distinguish- 
able by  the  circumstance  I  have  mentioned.  In  the  present  case,  at 
the  time  when  the  property  was  sold,  all  the  persons  necessary  to 
be  joined  in  the  suit,  in  order  to  make  the  decree  binding  on  the  family, 
were  joined  as  parties,  and  the  plaintiff  had  then  no  interest  which  could 
entitle  her  to  question  the  sale.  The  circumstance  that  the  property  had 
been  made  the  subject  of  a  trust  gave  certain  rights  to  the  persons  entit- 
led as  beneficiaries,  and  to  that  extent  restricted  the  powers  of  the  holder 
for  the  time  being.  Further  than  that,  in  my  opinion,  the  trust  makes  no 
difference;  the  property  remained  partible  and  alienable, and  the  inheritance 
of  it  was  governed  by  the  ordinary  rules  (see  Mayne's  Hindu  Law,  4th  Edi- 
tion,? 397,  and  cases  cited).  I  can  see  no  foundation  for  the  proposition  put 

(1)  9  B.  169.  (2)  11  B.  L.  R.  149.  (3)  5  M.  391. 
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1889  forwrad  on  the  plaintiff's  behalf,  viz.,  that  the  heirs  taking  under  the  disposi- 
MARCH  15.  tion  made  by  Ponnusami  come  in  not  merely  as  his  heirs  but  by  virtue  of 
an  independent  title  ;  or,  in  other  words,  that  an  heir  to  property  burdened 
APPEL-  wjth  a  trust  is  in  any  better  position  than  an  heir  to  other  property. 
LATE  Eegarded  as  a  mere  heir  of  Ponnusami,  the  plaintiff  is  clearly  not  entitled 
CIVIL,  to  recover  lands  which  since  1873  have  been  in  the  possession  of 
purchasers  who  took  in  execution  of  decree  against  him  and  his  brother.  I 
12  M.  387=  have  assumed  that  at  the  time  of  the  sale  there  was  a  valid  subsisting 
18  Ind.  Jar.  fa,usfc  to  which  the  lands  were  subject,  arid  it  was  apparently  on  that 
331>  assumption  that  the  defendants  agreed  to  the  compromise  by  which  the  suit 
between  them  and  the  Collector  was  determined.  It  is,  however,  by  no 
means  clear  that  there  was  any  such  trust.  On  the  5th  issue,  the'Subordi- 
nate  Judge  finds  that  the  charities  mentioned  in  Exhibit  A  were  not  in  fact 
performed  in  the  manner  directed,  and  the  condacb  of  the  parties  exhibited 
in  the  fact  of  mortgaging  the  property  in  1871  goes  to  prove,  as  the  Sub- 
ordinate Judge  obseives,  that  they  never  intended  to  give  effect  to  the 
provisions  of  the  deed.  This  mortgage  was  outstanding  at  the  date  of 
the  defendants'  decree  and  they  were  compelled  to>  pay  it  off.  It  is 
true,  as  argued  by  the  plaintiff's  vakil,  that  neglect  of  breach  of  trust 
on  the  part  of  the  trustees  in  acting  in  accordance  with  the  direction 
of  the  founder  could  not  bave  the  effect  of  annulling  a  propeily 
constituted  trust.  But  in  this  case,  beyond  the  fact  that  Ponnusami 
executed  and  had  registered  the  instrument  A,  the  evidence  so  [392] 
far  from  indicating  an  intention  to  constitute  a  trust  goes  to  show 
that  he  and  his  brother  treated  the  property  as  their  own,  available  in  the 
ordinary  way  for  the  payment  of  their  debts.  In  my  opinion,  however, 
even  if  the  interest  of  the  judgment-debtors  was  when  sold  to  the  defend- 
ants subject  to  the  trust  imposed  by  the  instrument  A,  the  plaintiff's 
suit  must  none  the  less  be  dismissed.  The  fact  would  still  remain  that 
such  interest  as  the  judgment-debtors  had  was  saleable  and  was  sold, 
and  that  the  plaintiff,  inasmuch  as  her  claim  is  based  on  inheritance 
alone,  cannot  say  that  she  possessed  any  independent  interest  which  did 
not  pass  by  the  sale.  For  this  reason,  I  would  dismiss  the  appeal  with 
costs. 

PARKER,  J. — The  plaintiff's  rights  as  trustee,  if  any,  could  only 
accrue  on  the  death  of  her  husband,  and  I  agree  that  she  could  not  succeed 
to  greater  rights  than  her  husband  possessed  at  his  death.  It  is  admitted 
that  he  could  not  have  maintained  this  suit. 

Independently  of  this,  however,  I  am  satisfied  that  Exhibit  A  was 
never  carried  into  effect.  It  was  executed  by  Ponnusami  alone  and  not 
by  plaintiff's  husband.  Ponnusami  disclaimei  it  in  1874,  and  there  is  no 
evidence  that  the  income  of  these  particular  lands  has  ever  been  appro- 
priated to  the  maintenance  of  the  charities  and  chuttram  at  Nagore  which 
were  in  existence  long  before  the  execution  of  Exhibit  A. 

I  do  not  think  the  trust  was  ever  carried  into  effect  by  Ponnusami,  and 
it  may  be  doubted  whether  he  really  intended  it  should  be. 

I  agree,  therefore,  in  dismissing  the  appeal  with  costs. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


MANJAMMA  AND  ANOTHER  (Defendant  Nos.  I  and  2), 
Appellants  IN  S.  A.  No.  1115  OF  1888  v.  PADMANABHAYYA 

AND  ANOTHER  (Plaintiffs),  Respondents. 

KITTI  (Defendant  No.  3),  Appellant  IN  S.  A.  No.  1158  OP  1888  r. 

PADMANABHAYYA  AND  OTHERS  (Plaintiffs  and  Defendants  Nos. 

1  and  2),  Respondents*      [18th,  19th  and  29th  March,  1889.] 

Hindu  law — Construction  of  settlement — Successive  interests — Contingent  gift  to  a  class 
— Member  of  the  class  in  existence  on  failure  of  prior  interest— Rule  in  the  Tagore 
case. 

A  karar  executed  to  the  father  of  Sitarama,  a  minor  grandson  of  the  execut- 
ant, after  reciting  that  the  executant  had  appointed  Sitarama  to  perpetuate  his 
family  and  had  handed  over  certain  property  to  the  father,  provided  that  the  pro- 
perty should  be  delivered  to  Sitarama  on  his  attaining  majority,  and  proceeded 
as  follows  : — 

"If  the  said  Sitarama  shall  have  descendants,  neither  your  male  descendants 
"  nor  any  one  else  shall  have  any  interest  in  any  of  the  property  herein  mentioned. 
"  If  the  said  Sitarama  happen  to  be  without  descendants,  the  male  offspring  of  my 
"daughter,  Kaveramma,  your  wife,  shall  enjoy  the  property  equally,  but  no 
"  others  shall  have  any  interest  therein  ;  such  is  the  swatantra  karar  executed 
"  with  my  free  will  and  pleasure.  " 

Sitarama  attained  his  majority  but  died  without  issue.  His  elder  brother  sued 
for  possession  of  tho  property  under  the  above  clause  : 

Held,  that  since  the  plaintiff  was  a  person  capable  of  taking  subject  to  the 
life  interests,  at  the  time  when  the  gift  was  made,  he  was  entitled  to  succeed. 

Semble  :  If  the  gift  to  the  plaintiff  had  failed,  the  property  would  have  reverted 
to  the  heirs  of  the  settlor  on  Sitarama's  death  without  issues.  Ram  Lall  Sett  v. 
Kanai  Lall  Sett,  (I.  L.  R.  12  Gal.,  663)  followed. 

[F.,  15 B.  652  ;  18   B.  7  (12)  ;  32  C.  992  =  1  C.L.J.  482  =  9C.W.N.749  ;  R.,  15  B.  326 
(334).] 

SECOND  APPEALS  against  the  decrees  of  J.  W.  Best,  District  Judge  of 
South  Canara,  in  appeal  suits  Nos.  207  and  213  of  1887,  modifying  the 
decree  of  K.  Krishna  Rau,  District  Munsif  of  Udipi,  in  original  suit 
No.  219  of  1886. 

Suit  to  recover  certain  lands  to  which  plaintiff  No.  1  claimed  [394] 
title  under  an  instrument,  dated  25th  October'  1868,  and  described  as  a 
swatantra  karar,  filed  in  the  suit  as  Exbibt  A ;  plaintiff  No.  2  was  a  demisee 
of  the  land  in  question  from  plaintiff  No.  1. 

The  relationship  of  plaintiff  No.  1  and  the  defendants  to  Subraya, 
the  executant  of  the  swatantra  karar  (translated  "  deed  conferring  full 
rights  or  independent  power")  appears  from  the  following  genealogy  : — 
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Subraya  m.  M*njamma  (defendant  No.  1). 


Parameswara 

(deceased) 
m.  Padmavati. 


(1  uirunm  i 
(deceased). 


I 

Satiaama 
(defendant  No-  2). 


[Yol. 


Kaveramma 
m.  Krishnappaiya. 


Padmanabhayya 
(plaintiff  No.  1). 


Sitarama  (deceased) 

m. 
Kitti  (defendant  No.  3). 


Exhibit  A  was  as  follows  :  — 

"  Swatantra  karar  executed  on  25th  Octobar  1868  by  (me)  Subraya, 
"  SOQ  of  Paramesw  ira,  Sivalli  Brahmia,  residing  at  Kannar  Kudru  Kasba 
"  village.  Kouse  Magani,  Udipi  Taluk,  to  Krishnappaiya,  my  sister's  son, 
"  and  husband  of  my  daughter,  Kaveramma,  son  of  Puttiana  Ramappaiya, 
"  residing  at  the  said  Kaonar  Kudru  runs  as  follows  : — 

"  My  son,  Parameswara,  having  died  issueless,  and,  as  I  am  an  old 
"  man  having  no  other  soas,  I  have  aooointed,  with  my  free  will,  Sitarama, 
"  one  of  your  sons,  now  aged  7  years,  in  order  to  improve  (or  continue) 
"  my  household  hereafter,  and  to  perform  all  the  ceremonies  that  must 
"  take  place  for  me  in  future,  and  have  this  diy  made  over  the  under- 
"  mentioned  property  to  you  With  the  appointment  that  until  he 
"  (Sitarama)  comes  of  age,  yourself,  and  after  he  attains  majority,  the 
"  said  Sitarama  shall  reside  in  my  house  carrying  on  all  the  charitable 
"  actions  in  my  household  which  I  was  hitherto  doing,  and  enjoy  the  said 
"  land. 

"  Description  of   the   moveable    and    immoveable   properties    made 
« 
over  : — ,  . 

"Thus  land,  buildings,  cows,  utensils,  &c,  moveable  and  immoveable 
"  property  of  the  estimated  value  aggregating  Es.  597,  I  have  on  this  date 
"  given  and  put  you  in  possession.  You  shall,  therefore,  enjoy  this 
"  real  property,  have  the  warg  and  lavana  registry  of  this  real  pro- 
perty entered  in  your  name  in  [395]  the  Gircar  until  your  said 
"  son  Sitarama  attains  majority,  pay  the  Government  assessment  from 
"  the  ensuing  year  1869,  and  from  the  produce  of  this  land,  pay  annual- 
"  ly  2  nijamuiis  of  paddy  for  Amirtapady  offering  sit  the  shrine  of 
"  Dhurga  Parameswari  Ammah  of  Kannar  Kudru  Mutt,  and  for  Jagara 
"  Samaradane  and  Arthivadai  puja,  which  take  place  there  in  the  months 
"of  Ashada  Bahula,  12th  and  Simha  months  respectively,  as  I  have  done 
"  hitherto.  You  shall  also  perform  mahalia  on  the  30th  of  Bihdrapada 
"  Bagula  each  year  in  my  house  from  the  profits  of  this  land  and  maintain 
"'  me,  my  wife,  and  Padmavaty,  the  widow  of  my  deceased  son  Parames- 
"  wara,  so  long  as  we  live,  and  perform  our  obsequies  after  (our  death),  and 
also  properly  maintain  Satiamma,  my  daughter,  who  has  been  dependant 
"upon  this  my  land  for  livelihood.  You  shall  henceforward  enjoy  the 
"  said  moveable  and  immoveable  properties  as  I  have  done  hitherto  until 
"  the  said  Sitarama  comes  of  age,  and  after  the  said  Sitarama  has  attain- 
"  ed  majority,  you  should  deliver  to  him  without  any  objection  whatever 
"  the  aforesaid  land,  buildings  and  moveables,  and  get  the  warg  and  lavana 
"  entries  of  the  raal  property  transferred  to  his  name  in  the  Circar.  If 
"  the  said  Sitarama  shall  have  descendants,  neither  your  other  male 
"  descendants  nor  any  one  else  shall  have  any  interest  in  any  of  the  pro- 
"'  perty  herein  mentioned.  If  the  said  Sitarama  happen  to  be  without 
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"  descendants,  the  male  offspring  of  my  daughter  Kaveramma,  your  wife, 
"  shall  enjoy  (the  property)  equally,  but  no  others  shall  have  any  inter- 
"  est  therein,  such  is  the  swatantra  karar  executed  with  my  free  will  and 
"  pleasure." 

Then  follow  houndaries. 

Plaintiff  No.  1  claims!  uossassion  on  the  ground  that  Sitirama  having 
died  without  issue,  the  property  devolved  on  him  as  sole  surviving  son  of 
Kaveramma.  Defendants  Nos.  1  and  2  denied  the  right  of  plaintiff 
No.  1  to  alienate  the  land  or  to  disp)ssv^s  them.  For  defendant  No.  3, 
it  was  claimed  that  Sharama  had  been  full  o>vner  under  Exhibit  A  and  had 
transmitted  his  ri^ht  to  her. 

The  District  Munsif  held  that  as  between  plaintiff  No.  1  and  defend- 
ant No.  3  the  gift  over  on  the  death  of  Suarima  without  issue  was  good  ; 
adding,  however,  ''  it  is  no  doubs  subject  to  the  charges  of  maintenance  in 
"  favour  of  defendants  Nos.  1  and  2  as  [396]  provided  for  in  the  docu- 
ment." He  accordingly  passed  a  decree  for  the  plaintiff. 

Against  this  decree  defendant,  No.  3  preferred  appeal  No.  207  of  1887, 
and  defendants  Nos.  1  and  2  preferred  appeal  No.  213  of  1887  in  the 
District  Court,  the  plaintiff  p;eferring  certain  objections  against  the  decree 
which  are  not  material  for  the  purposes  of  this  report. 

The  District  Judge  dismissed  both  appeals,  and  modified  the  decree 
of  the  District  Munsif  in  accordance  with  the  plaintiffs'  objections. 

Defendants  Nos.  1  and  2  preferrei  second  anpeal  No.  1115  of  1888, 
and  defendant  No.  3  second  appeal  No.  1158  of  1888. 

Ramasami  Mudaliar,  for  appellant  in  second  appeal  No.  1115  of 
1888. 

The  provisions  of  Exhibit  A  cannot  be  upheld.  Under  them  Sitarama, 
on  coming  of  age,  would  have  taken  a  life-estate,  and  the™  is  a  gift  over 
to  his  descendants,  if  any,  and  failing  them  to  the  male  offspring  of  his 
mother — -gifts  to  an  unascertained  class  and  not  to  individuals.  But  the 
interest  of  Sitarama  fails,  the  gift  over  being  bad  both  for  perpetuity,  and 
also  as  being  inconsistent  with  Hindu  law,  Juttendro  Mohun  Tagore  v. 
Ganendro  Mohun  Tagore  (l),  Soudaminey  Dossee  v.  Jogesh  Chunder  Dutt  (2), 
Pearks  v.  Moseley  (3). 

See  also  Transfer  of  Property  Act,  Sections  13,  14,  15  and  Succession 
Act,  Section  102,  which,  under  the  Hindu  Wills  Act,  would  apply  to  a 
Hindu  will. 

[Parker,  J. — Suppose  it  is  conceded  that  the  gift  over  to  the  descend- 
ants of  Sitarama  fails,  does  that  prevent  the  plaintiff  from  taking]  ? 

Yes,  under  the  rule  in  Transfer  of  Property  Act,  Sections  14  and  15» 
which  is  applicable  when  there  is  no  rule  of  Hindu  law  to  bar  its 
applicaMon.  In  auplying  this  rule  regard  must  be  had  to  possible  events. 
Bam  Lai  Sett  v.  Kami  Lai  Sett  (4).  Here  Kaveramma  might  have  had  a 
son  many  years  after  Subraya's  death. 

[Parker,  J.,  referred  to  Sreemutty  Soorjeemoney  Dossee  v.  Denobundoo 
Mullick  (5). 

[397]  COLLINS,  C.J.,  referred  to  the  judgment  of  Wilson,  J.,  in 
Bam  Lai  Sett  v.  Kanai  Sal  Sett  (4).] 

The  judgment  of  Knight  Bruce,  L.  J.,  in  the  Mullick  case  (5),  is  in 
my  favour,  and  Bam  Lrtll  Sett  v.  Kanai  Lai  Sett  (4)  does  cot  govern 
this  case,  it  does  not  carry  the  matter  any  further  than  Bai  Bishen  Chand 
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v.  Mussumat  A&maida  Koer  (1),  which  it  follows,  and  which  was  decided 
on  facts  very  different  from  those  of  the  present  appep/1.  See  also  Srimati 
Bramamayi  Dasi  v.  Jages  Chandra  Dutt  (2)  and  Kherodemoney  Dossee  v, 
Doorg&money  Dossee  (3). 

K.  Narayana  Ran,  for  appellant  in  second  appeal  1158  of  1888. 

As  soon  as  the  property  vested  in  Sitarama  it  became  his  absolutely, 
and  his  interest  is  not  affected  by  the  failure  of  gift  over.  It  was  the 
intention  of  Subraya  to  perpetuate  his  family  and  hence  the  gift  to  Sitarama. 
The  property  became  the  self-acquisition  of  Sitarama.  It  has  not  been 
proved  that  the  plaintiff  was  alive  at  the  time  of  the  gift. 

[COLLINS,  C.  J. — It  seems  to  have  been  admitted  that  he  was  the 
elder  brother. 

PARKER,  J. — No  question  arises  as  to  that  if  the  gift  over  is 
operative.] 

In  either  view  he  could  not  restrain  alienations  by  Sitarama,  who 
took  the  property  absolutely,  and  on  his  death  it  passed  to  his  wife  as 
his  heir — Katama  Natchiar  v.  Bajah  of  Shivagunga  (4),  Mayne's  Hindu 
Law,  4th  edition,  Section  487. 

Bamachendra  Ban  Saheb,  for  respondents.  Both  appeals  must  fail  if 
the  gift  over  is  valid.  Soudaminey  Dossee  v.  Jogesh  Ghander  Dutt  (5) 
and  Kkerodemoney  Dossee  v.  Doorgamoney  Dossee  (3)  are  not  at  variance 
with  Bam  Lai  Sett  v.  Kanai  Lai  Sett  (6)  which  is  an  authority  applicable 
to  the  present  circumstances.  That  case  should  be  followed  as  it 
proceeds  on  the  principle  laid  down  by  the  Privy  Council  in  Bai  Bishen 
Chand  v.  Mussumat  Asmaida  Koer  (I). 

The  further  facts  of  the  case  appear  sufficiently  for  the  purpose 
of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and 
PARKER,  J.) 

JUDGMENT. 

[398]  The  original  holder  of  the  plaint  property  was  one  Subraya 
whose  only  son,  Parameswara,  predeceased  him.  On  25th  October  1868 
Subraya  executed  a  deed  called  a  swatantra  karar  in  favour  of  Sitarama, 
his  younger  grandson  by  his  daughter,  Kaveramma.  The  deed  is  executed 
to  Sitarama's  father,  Krishnappaiya  (Sitarama  himself  being  in  1868  a 
child  of  7  years  old),  and  alter  providing  for  the  maintenance  of  Subraya's 
wife  (first  defendant),  daughter  (second  defendant)  and  daughter-in-law 
Padmavati,  enjoins  Krishnappaiya  to  deliver  over  to  Sitarama  on  his 
attaining  majority  the  plaint  properties.  The  deed  then  continues  as 
follows : — 

"  If  the  said  Sitarama  shall  have  descendants,  neither  your  male 
'  descendants  nor  any  one  else  shall  have  any  interest  in  any  of  the  pro- 
'  perty  hertiumentioned.  If  the  said  Sitarama  happen  to  be  without 
1  descendants,  the  male  offspring  of  my  daughter  Kaveramma,  »your  wife, 
1  shall  enjoy  the  property  equally,  but  no  others  shall  have  any  interest 
'  therein,  such  is  the  swatantra  karar  executed  with  my  free  will  and 
'  pleasure.  " 

Sitarama  attained  majority,  but  died  in  1885,  without  issue.  The 
third  detendant  is  his  widow,  and  first  plaintiff  his  elder  brother  who  was 
therefore  alive  at  the  date  of  the  swatantra  karar  in  1868.  No  other  male 
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children  have  been  born  to  Kavaremma.     The  second   plaintiff  is  merely 
a  mulgeni  tenant  under  the  first  plaintiff. 

The  question  for  decision  is  whether  the  first  plaintiff  is  under  the 
terms  of  the  karar  lawfully  entitled  to  take  the  property  on  the  death  of 
Sitarama  without  issue.  It  was  contended  (I)  that  the  gifo  over  to  first 
plaintiff  was  invalid  as  first  plaintiff  was  only  one  of  a  class,  and  (2)  that 
the  property  had  absolutely  vested  in  Sitarama,  and  that  his  widow  was 
bis  heir  to  his  separate  property. 

Both  the  Courts  below  have  held  that  the  gift  over  in  first  plaintiff's 
favour  was  vaild  and  decreed  the  claim.  Defendants  Nos.  1  and  2  (widow 
and  daughter  of  Subraya)  appeal  in  second  appeal  No.  1115,  and 
third  defendant  (widow  of  Si&arama)  appeals  in  second  appeal  No.  1158  of 
of  1888. 

The  first  point  is  as  to  the  nature  of  the  interest  taken  by  Sitarama. 
Having  regard  to  the  expression  "no  others  shall  have  any  interest 
therein  "  we  are  of  opinion  that  Sitarama's  estate  was  made  defeasible 
in  the  event  (which  has  occurred)  of  the  failure  of  issue  living  at  the 
time  of  his  death  [see  Bhoobun  Mohini  Debia  [399]  v.  Hurris  Chunder 
Chowdhry  (l)  ] .  If  therefore  the  gift  over  in  the  first  plaintiff's  favour  is 
invalid,  the  property  would  revert  to  the  heirs  of  the  donor  (defendants  1 
and  2),  and  the  third  defendant's  appeal  (second  appeal  No.  1158  of  1888) 
must,  therefore,  be  dismissed  with  costs. 

The  next  point  is  whether  the  gift  over  to  first  plaintiff  and  any  future 
male  issue  of  his  mother  is  wholly  invalid  even  as  regards  first  plaint- 
iff himself  who  was  alive  at  the  date  of  the  deed  (October  25th,  1868). 
The  learned  pleader  for  the  appellants  relies  upon  the  following  cases  : — 
Srimati  Bramamayi  Dasi  v.  Jages  Chandra  Dutt  (2),  Juttendro  Mohun 
Tagore  v.  Ganendro  Mohun  Tagore  (3),  Soudaminey  Dassee  v.  Jogesh 
Chunder  Dutt  (4),  Kkerodemoney  Dossee  v.  Doorgamoney  Dossee  (5),  and 
upon  Section  15  of  the  Transfer  of  Property  Act  and  Section  102  of  the 
Indian  Succession  Act. 

As  against  these  we  are  referred  to  the  more  recent  decision  of  the 
Privy  Council  in  Bai  Bishen  Chand  v.  Mussumat  Asmaida  Koer  (6),  and 
the  judgment  of  Wilson,  J.,  concurred  in  by  Garth,  C.J.,  in  Ham  Lai  Sett 
v.  Kanai  Lai  Sett  (7). 

We  do  not  think  that  the  provisions  of  the  Transfer  of  Property  Act 
or  of  the  Indian  Succession  Act  will  affect  the  case.  In  the  first  place 
these  Acts  do  not  affect  any  rule  of  Hindu  Law,  and,  secondly,  the 
sections  quoted  only  cause  the  interest  created  for  the  benefit  of  a  class 
to  fail  entirely  when  such  interest  fails  Ly  reason  of  any  of  the  rules 
contained  in  the  two  preceding  sections  (which  are  identical  in  the  two 
Acts).  The  present  case  does  not  fall  within  either  of  those  sections. 

It  may  be  conceded  that  the  plaintiff's  case  must  fail  if  the  decisions 
in  the  earlier  Calcutta  cases  are  to  be  followed ;  but  the  question  is  how 
far  they  have  been  modified  by  later  decisions,  and  specially  by  the 
Privy  Council  decision  in  Bai  Bishen  Chand  v.  Mussumat  Asmaida 
Koer  (Q).  That  case  differs  from  the  present  one  in  that  there  was  a  present 
gift  to  a  living  designated  individual  capable  of  taking,  followed  by 
actions  of  a  kind  which  even  without  a  deed  might  have  worked  a 
transfer  of  property  in  India.  Here,  on  the  other  hand,  the  gift  was 
[400]  contingent  to  a  class  of  persons  to  be  ascertained  at  the  death  of 


1889 
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APPEL- 
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CIVIL. 

12  M.  393. 


(1)  4  C.  23  =  5  I. A.  188. 

(3)  9  B.L.E.  377  =  I.A.  Sup.  Vol.  47. 

(5)  4  C.  455.  (6)  11  I. A.  164  =  6  A.  560, 
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(2)  8  B.L.R.  400. 
(4)  2  C.  262. 
(7)  12  C.  663, 
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1889       Sitarama  without  issue  (which  might;  or  might  not  occur) — a  gift  to  such 
MARCH  29.  lawful    male   issue   as  might;   be   living   ac   the   death    without  issue   of 

Sitarama,  who  took  ouly  a  life  estate. 

APPEL-  AS  pointed  out  by  Wilson,  J.,  iu  Ram  Lai  Sett  v.  Kanai  Lai  Sett  (1) 

LATE  such  a  gift  to  a  class  would  be  valid  under  English  law,  and  what  we  have 
OlVIL.  to  consider  is,  whether  there  is  anything  in  Hindu  law  which  woul)  make 
such  a  gift  inoperative  either  wholly  or  in  part.  The  Tagore  case  (2) 
12  H.  393.  which  is  relied  on  by  appellant's  pleader  is  authority  merely  for  the 
proposition  that  under  the  special  rules  of  Hindu  law  the  parsons  capable 
of  taking  under  a  will  must  be  such  as  could  tnke  a  gift,  inter  vivos,  and 
must,  therefore,  either  in  fact  or  in  contemplation  of  law  be  in  existence 
at  the  death  of  the  testator.  This  princiule  wouLJ  not  exclude  the  first 
plaintiff,  who  was  in  existence  at  the  date  of  the  gift.  In  Sreemutty 
Soorjeemoney  Dossee  v.  Denobundoo  Mullick  (3)  it  was  held  by  the  Privy 
Council  that  there  was  nothing  to  prevent  a  Hindu  testator  devising 
self-acquired  property  upon  an  event  which  is  to  happen  on  the  close  of  a 
life  in  being.  This  is  exactly  what  has  been  done  in  the  present  case, 
except  that  the  transfer  was  a  gift  and  not  a  bequest.  The  donor 
gave  the  property  absolutely  on  ihe  death  of  Sitarama  either  to  his 
issue,  if  any,  or  failing  issue  of  Sitarama  to  his  brothers,  if  any, 
in  equal  shares.  Both  in  the  Taqore  case  and  iu  Rai  Bishen  Chand  v. 
Mussumat  Asmaida  Koer  (4),  the  Privy  Council  has  laid  down  the 
principle  that  the  real  intention  of  the  donor  is  to  be  ascertained  and 
when  ascertained  is  to  be  carried  out  to  the  extent  which  the  law  allows. 
It  is  not  therefore  necessary  in  our  opinion  to  consider  whether  or  not 
after-born  brothers  of  the  first  plaintiff  would  have  been  excluded  provided 
that  first  plaintiff  himself  was  a  person  capahle  of  taking  subject  to 
Sitarama's  life-estate,  at  the  time  the  gift  was  macie-  It  appears  to  us 
that  he  was  such  a  person  and  that  the  gift  will  therefore  enure  for  his 
benefit  even  though  the  gift  over  to  his  possible  brothers  might  have  been 
inoperative. 

We  dismiss  the  second  appeal  No.  1115  of  1888  with  costs. 


12  H.    401. 
[401]  APPELLATE  CIVIL. 

Before  Mr,  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


THANGAM  PILLAI  AND  ANOTHER  (Defendants],  Appellants  v.  SUPPA 
PlLLAI  (Plaintiff],  Respondent*      [2nd  and  14th  August,  1888.] 

Hindu  Law — Sudras — Illegitimate  son — Suit  for  partition. 

Among  Sudras  an  illegitimate  sou  is  entitled  to  maintain  a  suit  for  parti- 
tion of  the  family  property  against  his  father's  legitimate  sons  :and  if  his  interest 
is  endangered  by  reason  of  the  property  being  left  under  the  management  of  the 
latter,  partition  can  be  claimed  daring  his  minority. 

[R.,  19  B.  99;  31  C.  Ill    (1 18);  25  M,  519=11   M-L.J.  399  ;  30  M.    369  =  17M.LJ. 
269;  34  M.  277  (283).] 

*  Second  Appeal  No.  1355  of  1887. 

II)  120.  663,  (679,  680). 

(2i  Jutlfndro  Mohun  Tagore  v.  Ganendro  Mohun  Tagore  (I. A.  Sup..  Vol.  47 
=  9  B.L.R.  377L  [See  as  to  this  case  and  the  rase  next  cited,  Kristoramoni  Dasiv. 
Narendro  Krishna  (in  P.O.),  16  C.  383— Reporter's  note.) 

(3)  9  M.I. A.  123.  (4)  11  LA.  164  =  6  A.  560. 
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SECOND  APPEAL  against  the  decree  of  G.  D.  Irvine,  District  Judge        1888 
of  Trichinopoly,  in  appeal  suit  No.  42  of  1877,   confirming   the  decree  of    .AUG.  14. 
N.    Saminadha   Ayyar,   Principal    District    Munsif    at    Tircbinopoly,    in 
original  suit  No.  733  of  1885.  APPEL- 

The  plaint  stated  that  the  mother  of  the   minor  plaintiff  (who  sued       LATE 
by  bis  mother  and  next  friend)  was  the  concubine  of  the  late  father  of  the      ClVIL. 
defendants,  and  that  the  plaintiff  was   his   sou  ;  that  the  plaintiff  and  his 
mother  had  livei    under  his   protection    up  to  the  date  of  his  death,  and    12  "•  *"* 
that  on  his  death  the  defendants  refused  to  protect  them   and  refused  to 
surrender  the  share  of  the  family   property  to   which  the  plaintiff  was 
entitled.     The  plaint  prayed  for  possession   of  the  plaintiff's   one-sixth 
share  in  the  immoveable  property  of  the  family. 

The  defendants  denied  that  the  plaintiff  was  the  son  of  their  father 
or  was  entitled  to  partition.  The  parties  to  the  suit  were  Sudras. 

The  District  Munsif  found  that  the  plaintiff  was  entitled  to  an  illegiti- 
mate son's  share,  and  passed  a  decree  as  prayed,  expressing,  however, 
the  opinion  that  the  plaintiff  might  have  claimed  a  one-fifth  share. 

The  District  Judge  on  appeal  upheld  the  decree  of  the  District 
Munsif,  and  the  defendants  preferred  this  second  appeal. 

Parthasaradhi  Ayyangar,  for  appellants.  A  partition  suit  by  a  minor 
cannot  he  maintained  unless  malversation  is  proved  L^02]  against 
the  managing  members  of  the  family  which  has  not  been  done  here.  But 
in  any  case  a  illegitimate  son  cannot  sue  for  partition  ;  he  has  cot  the 
ordinary  rights  of  a  cop  ircener  under  Hindu  law.  Krishnayyan  v.  Muttu- 
sami  (l)Eanoji  v.  Kandoji  (2),  Parvathi  v.  Thirumalai  (3),Sadu  \.Baiza(£). 

Pattabhiramayyar,  fof  respondent.  Tne  authorities  cited  do  not  pre- 
clude the  present  suit,  which  is  against  the  legitimate  sons  and  not  against 
the  father.  Tne  illegitima<e  son  is  a  coparcener  with  tbe  other  sons  and 
has  the  rights  attaching  to  such  a  status.  Jogendro  Bhuputi  v.  Nittyanund 
Man  Singh  (5).  In  order  to  maintain  a  suit  by  a  minor  for  partition,  it 
is  not  necessary  to  prove  malversation  ;  it  is  enough  to  show  that  partition 
will  be  for  the  good  of  the  minor.  Damoodur  Misser  v.  Senabutty 
Misrain  (Q),  Kamakshi  Ammal  v.  Chidambara  Beddi  (7),  and  cases  cited  in 
Mayne's  Hindu  law,  Section  435,  4th  edition. 

The  further  facts  of  the  case  appear  sufficiently  for  tbe  purpose  of 
this  report  from  the  judgment  of  the  Court  (MUTTUSAMI  AYYAR  and 
PARKER,  JJ.). 

JUDGMENT. 

Tbe  parties  to  this  appeal  are  Sudras,  and  the  respondent,  a  minor, 
claimed  partition  by  his  mother  and  guardian.  The  plaint  stated  that  be 
was  appellants'  illegitimate  brother,  t.hat.  the  appellants  refused  to 
maintain  him,  and  that  though  partition  was  demanded  on  several 
occasions,  yet  it  was  refused.  The  appellants  denied  that  the  res- 
pondent was  their  brother,  and  contended  that  his  mother  was  a 
married  woman.  It  was  found  by  the  Courts  below  that  respondent's 
mother  was  the  continuous  concubine  of  the  appellant's  father,  and  that 
she  was  not  married  to  another  person,  and  that  respondent  was  entitled 
to  one-fifth  share,  though  he  claimed  only  a  sixth  share.  A  decree  was 
accordingly  passed  in  his  favour  for  one-sixth  share,  and  two  objections 


(1)  7  M.  407.  (2)  8  M    557.  (3)  10  M   334.  (4)  4  B.  37. 

(5)  11  C.  702.  (6)  80,  537,  (7)  3  M.H.  O.K.  94. 
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are  taken  tot,he  decree  in  second  apneal,  viz.,  (1)  that  an  illegitimate  son 
is  not  entitled  to  sue  for  partition,  and  (2)  that  no  partition  can  be  claimed 
during  his  minority  without  proof  of  malversation  on  the  part  of  his  legi- 
timate brothers. 

T403]  The  partips  to  this  anneal  are  governed  by  the  Mitakshar*  Law. 
The  Smriti  of  Yajnavalkva  directs  that "  if  th«  father  be  dead,  the  brethren 
should  make  him  (illegitimate  son)  partaker  of  the  moietv  of  a  share  "  (1). 
The  author  of  the  Mitak^hnra,  c^mmentinp  on  the  Smriti,  says  :  "  If  there 
be  sons  by  the  wedded  wife,  let  these  brothers  allow  the  illegitimate  son  half 
an  allotment"  (2\  The  other  commentaries  of  authority  in  the  south  g've 
a  similar  dirpcMon,  and  see  Vyavahara  Mayukha,  Chanter  TV,  Section  IV, 
paragraph  32  (3^ :  Sarasva.ti-v<lasa,  sloka  395  (4) :  Madhaviva.  para- 
graph 33  (5).  In  Rnjayopalav.  Dorasami  (6\  this  Court  recocnized  the  right 
of  an  illegitimate  son  to  sue  for  his  share,  and  the  contention  that  he  can 
claim  a  share  only  if  his  legitimate  brothers  divide,  is  not  only  unreason- 
able, bit  is  also  at  variance  with  the  Mitakshara.  The  text  states  that 
when  the  father  is  alive,  he  takes  a  share  bv  his  choice,  but  directs 
that  after  the  father's  death,  his  illegitimate  (sons)  brothers  should  give 
him  moiety  of  a  son's  share.  It  is  true  that  in  Eanoji  v.  Kandoji  (?)  and 
Krishnayya  v.  Muttuaami  (8),  tVns  Court  held  that  he  was  not  entitled  to 
claim  partition  of  anc^tral  e^ate  either  from  his  father's  brother  or  the 
son  of  such  brother.  Bat  frhose  decisions  proceeded  on  the  view  that  he 
had  no  claim  by  survivorship  agiinst  his  father's  co-parceners  by  jus  repre- 
sentationis,  and  that  he  was  neither  a  co-hnir  with  his  father  nor  a  sapinda 
in  relation  to  his  father's  co-parceners.  It  was  also  observed  in  the  case 
of  Kanoji  v.  Hfindoji  (7),  in  Rajagopala  v.  Dorasami  (6),  and  in  Parvathiv. 
Thirumalai  (9).  that  the  ordinarv  incident  of  the  status  of  an  illegitimate 
son  was  a  right  to  he  maintained  ;  that  among  Sudras,  a  specific  share  was 
allotted  as  a  snecial  case  on  account  of  the  limited  importance  attached  to 
ceremonial  offerings  rather  than  a  recognized  laxity  of  marriage  tie,  and 
that  the  inferiority  of  his  status  in  the  familv  was  marked  by  reducing 
his  share  and  making  him  a  co-heir  with  the  legitimate  dau«hfer  and 
her  son.  It  was  nowhere  held  that  he  was  entitled  to  the  share  allotted  to 
him  only  bv  the  choice  of  his  l«eitimate  brother,  and  that  he  could  not  re- 
cover that  r$0$l  share  by  insisting  on  partition.  As  regards  the  second 
objection,  there  is  the  averment  in  the  plaint  that  the  respondent  was 
not  maintained.  The  appellants  persistently  denied  in  the  suit  that  the 
respondent  was  their  brother,  and  that  he  was  the  offspring  of  adulterous 
intercourse.  We  cannot  say  that  the  respondent's  interest  in  the  joint 
property  was  not  in  danger  at  the  date  of  the  suit  in  being  left  under  the 
management  of  the  appellants. 

We  dismiss  this  sesond  appaal  with  costs. 


fll  YaHnavalkra.  Chaster  IT,  para?rinhs  133t.  134.  Mandlik's  edition,  p.  220. 

(2)  Mitokshara,  Chapter  I,  Section  XII,  pangraptn  1  and  2,  Colebrooke  edition    of 
1870.  po.  330.  331. 

(3)  M*ndlik,  p.  47.  (<P  F.">ulk<V  tranal<*Hrw.  p.  80. 

(5)  Burnell'a  trtnsUtion,  p.  24.  '6)  AnrwU  No,  84  of  1885,  unreported. 

(7)  8,M.f557.  (8)  7  M.  407.  (9)  10  M.  334. 

630 


IY.] 


COLLECTOR  OP  SALEM  V.  RANGAPPA         12  Mad.  403 


12  M.  404. 

APPELLATE  CIVIL. 

Before  Sir  Arthufj.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


THE  COLLECTOR  OP  SALEM  (Defendant  No.  3).  Appellant  v. 
RANGAPPA  (Plaintiff).  Respondent*      [12th  and  22nd  March,  1889.1 

Jurisdiction— Suit  to  cancel  vatti  r>f  Gomrn*n<mt  wiite  iwiei   by    Collector —Power   of 
Collector  to  cancel  patta  granted  by  him—Stindinq  Order. 

The  plaintiff  having  obtained  from  the  "Revenue  officers  of  the  district  a  patta 
of  Government  waste,  sued  for  the  cancellation  of  a  patU  for  the  same  land  sub- 
sequently  granted  to  other  persona  hv  the  Colleotor  who  considered  that  the  issue 
of  the  plaintiff's  patta  was  not  in  accordance  with  the  darkha«t  rules  : 

Held,  (\\  it  was  not  competent  to  the  Collector  to  issue  the  second  patta  in 
supersession  of  that  issued  to  plaintiff. 

(2)  it  was  competent  to  a  Civil  Court  to  pass  a  decree  declaring  the  second 
patta  null  and  void,  and  the  plaintiff  was  entUl»d  to  snch  a  decree.  Kullappa 
Niik  v.  Ramanujn  Chnriynr  (4  M.H.C.R.  429),  followed. 

[P.,  26  M.  268  =  12  ML.J.  453:  R..  19  M.  324;  29  M.  46t=1  M.L.T.  278;  31  M. 
264  =  18  M.L.J.  62  =  4  M.L.T.  69:  32  M  300  =  19  M.L.J  206  (-207)=5  M.L. 
T.  31;  17Ind.  Cas.  489  (490>=23  M  L.J.  593  (594)  =  12  M.L.T.  539.] 

SECOND  APPEAL  against;  the  dpcree  of  0.  W.  W.  Martin,  District 
Judge  of  Salem,  in  appeal  suit  No.  294  of  1886,  affirming  the  decree  of 
P.  Avyavayyar,  District  M'lnsif  of  Namikal,  in  original  suit  No.  221  of 
1886. 

The  plaintiff  seated  that  he  had  obtained  from  the  Collector  of  Salem, 
defendant  No.  3,  a  patta  for  certain  land,  and  sued  to  cancel  a  patta 
granted  subsequently  by  defendant  No.  3  to  defendants  Nos.  1  and  2  for 
the  Sanaa  land. 

[405]  Defendants  Nos.  1  and  2  pleaded  that  the  Court  had  no  juris- 
diction to  pass  the  decree  prayed  for  on  the  ground  that  the  land  in  ques- 
tion was  Government  wasta,  and  that  the  Collector  had  full  power  to 
dispose  of  it  under  the  darkhast  rule^i.  Defendant  No.  3  pleaded  that  the 
issue  of  the  patta  to  the  plaintiff  was  not  in  accordance  with  the  rales 
and  was  the  result  of  a  mistake,  and  that  the  Government  had  right  to 
cancel  it. 

The  District  Munsif  held,  on  the  authority  of  Raiagopala  Ayyangar 
v.  Collector  of  Chinqleput  (1)  and  Subbaraya  v.  The  Sub-Collector  of 
Chingleput  (2\  that  the  Collector  had  no  power  to  cancel  the  oa^ta  grant- 
ed, to  plaintiff,  and  accordinglv  passed  a  decree  declaring  tha*;  the  pitta 
granted  to  defendants  Nos.  1  and  2  was  null  and  viod.  This  decree  was 
affirmed  on  appeal  bv  the  District  Judge. 

Defendant  No.  3  preferred  this  second  appeal. 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  for  the  appel- 
lant. 

Thiruvenkata  Charyar,  for  respondent. 

The  arguments  adduced  on  this  appeal  apoear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  O.J., 
and  SHEPHARD,  J.). 

JUDGMENT. 

Two  questions  were  argued  in  this  appeal,  viz.,  (l)  whether  it  is 
competent  to  a  Civil  Court  to  make  a  decree  declaring  a  patta  issued  by  a 


(1)  7M.HC.R.93. 


Second  Appeal  No.  1104  of  1888. 
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'  1889       Collector  void,  and  (2)  whether  ifc  was  competent  to    the  Collector  to  issue 

.MARCH  29.  apaUato  the   second   defendant   in    supersession  of  that  issued  to  the 

plaintiff.  We  think  the  doci-ion  in  Knllappa  Naik  v.  Ranianuja  Chariyar(l) 

APPBL-     js  a   distinct   authority  with  regini    to    the  first  question.     There   the 

LATE       plaintiffs  claimed  by  virtue  of  their  preferential  right,  as    Mirasidars,    to 

CIVIL,      the  occupancy  of   waste   land,  and   they    prayed    for,  and  obtained,  the 

cancellation  of  a  pat ti  issued    by    the   Collector  to    third  persons.     That 

.  12  M.  404.  decree  was  affirmed  on  &\  peal  in  the  High  Court.  Following  this  decision 
we  think  the  first  question  must  be  answered  in  the  affirmative.  With 
regard  to  the  other  question,  it  has  to  be  seen  how  it  came  to  piss  that 
the  Collector  issued  a  second  pahta.  The  plaintiff  obtained  a  patta  in  his 
favour  in  May  1884.  In  March  of  the  following  year  there  was  an  appeal 
by  the  second  defendant,  and  [406]  the  pafcra  was  cancelled  on  the  ground 
that  the  darkhast  had  not  been  properly  published  in  the  village.  It  is 
not  disputed  that  the  p'aintiff  had  taken  possession  and  is  in  possession 
under  his  patta.  It  is  observed  by  the  District  Munsif  that,  according  to 
the  rules,  no  appeal  can  lie  after  the  issue  of  a  patta,  or  as  the  Judge  puts 
it,  that  a  patta  can  be  issued  only  after  the  expiration  of  the  time  allowed 
for  appeal.  This  view  seems  to  be  borne  out  by  rule  10,  printed  at  page 
37  of  the  Standing  Orders  (2).  It  is  not  pretended  that  the  patta  issued 
to  the  plaintiff  was  issued  conditionally,  or  that  it  was  issued  by  an  officer 
not  competent  to  act  in  the  matter.  Nor  is  it  alleged  in  the  written 
statement  that  there  was  any  fraud  practised  by  the  plaintiff  on  the 
defendant  or  the  Collector.  The  case  was  simply  one  of  mistake;  the 
Tahsildar  would  not  have  issued  t'he  patta  had  he  known  all  the  facts. 
In  our  opinion  allegation  and  proof  of  such  mistake  does  not  justify  the 
cancelment  of  a  patta  issued  by  a  competent  officer  in  favour  of  one  who 
has  come  into  occupation  of  the  land  under  it,  when  once  possession  has 
been  taken  under  a  patta  unconditionally  issued  by  a  competent  officer 
the  pattadar  can,  we  think,  be  evicted  only  under  the  provisions  of  the 
Revenue  Act.  Under  these  circumstances  as  the  settlement  with  the  defend- 
ant and  the  granting  of  a  patta  to  him  may  have  prejudiced  the  plaintiff's 
title,  he  was  entitled  to  maintain  the  suit  and  we  therefore  dismiss  the 
appeal  with  costs. 


(1)  4  M.H.C.E.  429. 

(2)  Standing  Order  of  the  Board  of  Eevenue  No.  32,  "  Disposal  of  assessed  lands," 
paragraph  10. — "Applications  admitted  by  the  Tahsildar  are  to  be  considered  only  con- 
ditionally granted,  pending  an  appeal  from    any  party,  either  to  the  Divisional  officer, 
or  to  the  Collector.     From  the  Tah&ildar's  decision  an  appeal  will  lie  to  the  Divisional 
officer  if  made  within  thirty  days.     As  in  the  case  of  appeal  in  a  civil  suit  the  days  will 
be  reckoned  from,  and  exclusive    of,  the  day  on  which  judgment  was  pronounced,  and 
also  exclusive  of    such  time   as  may  have  been    requisite  for  obtaining  a  copy  of  the 
decree  appealed    against.     The  date  of  the  decision,  the    date  of  application  for  copy, 
and  the  date  of  copy  being   ready  for  delivery,  should  all  be  posted  up  on  the  back  of 
the  copy  by    the  Tabsildar,  with  a  note    of  the  day  oo  which  appeal  time  expires.     An 
appeal  may  be  admitted  after  th°  pariod  of  limitation  in  this  order  prescribed  for  that 
purpose  when  the  appellant  satisfies  the  appellate  authority  that  he  had  sufficient  cause 
for  not  presenting  the    appeal    within  such    period,  and  provided  that  a  patta  has  not 
been  issued  for  the  land  by  a  competent    officer.     Any  person  interested  in  the  matter 
may  appeal.     A  special  appeal  will  lie  from  the  decision  of  the  Divisional  officer  to  the 
Collector  of  the  district.   The  time  allowed  will  be  thirty  days,  with  the  same  provisions. 
In  the  case  already  named,  a  third  appeal  to  the  Board  of  Revenue  will  not  be  allowed  ; 
hut  in  cases  where  a  Collector  has  passed  the  decision  on  appeal  from  a  Tahsildar  with- 
in his  own  division,  a    special  appeal  will  lie  to  the    Board  if  made  within  forty  days, 
that  is  to  say,  if  the  petition  is  received  at  the  Board's  office  within  that  time,  reckon- 
ing as  aforesaid." 
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[407]  APPELLATE  CIVIL.  APBIL  29- 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  APPBL- 

Mr.  Justice  Muttusnmi  Ayyar.  LATE 

VENKATAPPAYYA  AND  OTHERS  (Plaintiffs),  Appellants  v.  THE  CIVIL. 

COLLECTOR  OF  KISTNA  (Defendant  No.  2),  Respondent.*  12  H.  407= 

[5th  March,  and  29th  April,  1889.]  13  Ind.  Jur, 

Act  VII  0/1865  (Madras),  Section  1 — Water  cess — Overflow  from  Government  works —          "*• 
Water  supplied  or  used  for  purposes  of  irrigation. 

Surplus  water  from  Government  irrigation  works  flowed  on  to  land  of  the  plain- 
tiffs which  they  were  in  the  habit  of  cultivating  with  dry  crops  and  stagnated 
there  rendering  such  cultivation  impossible.  The  plaintiffs  did  not  want  the 
water  to  flow  on  to  their  land,  but  being  unable  to  exclude  it,  planted  paddy  as 
the  best  crop  to  cultivate  under  the  above  circumstances.  Water-cess  was  levied 
on  the  plaintiffs  under  color  of  Act  VII  of  1865  : 

Held,  the  water  was  not  supplied  or  used  for  purposes  of  irrigation  within  the 
meaning  of  Act  VII  of  1865,  Section  1,  and  the  plaintiffs  were  not  liable  to  pay 
the  water-cess. 

[P.,  19  M.  24;  R.,  34  M.  21  (23)  =6  Ind.  Gas    199  =  20  M.LJ.    766  =  7  M.L.T.  407  ;  24 
M.L.J-  365  (385)  =^13  M.L.T.  235  =  (1913)  M.W.N.  225.] 

SECOND  APPEAL  againsbthe  decree  of  G.  T.  Mackenzie,  Acting 
Disbricb  Judge  of  Kistna,  in  appeal  suit;  No.  292  of  1886,  reversing  the 
decree  of  M.  B.  Sandara  Rau,  District  Munsif  of  Bapatla,  in  original  suit 
No.  50  of  1886. 

Suit  to  declare  that  the  plaintiffs  were  not  liable  to  pay  a  water-cess, 
and  to  recover  a  sum  of  money  paid  by  them  as  water-cess  under  protest. 
The  circumstances  giving  rise  to  this  suit  appear  sufficiently  for  the 
purpose  of  this  report  from  the  following  Judgment. 

The  District  Munsif  passe  1  a  decree  for  the  amount  sued  for  and 
declared  that,  "so  long  as  the  drainage  water  of  its  own  accord  inundates 
"and  stands  on  the  plaintiffs'  land  without  any  action  on  plaintiffs'  part 
"  to  bring  ib  on  to  it,  they  are  not  liable  to  be  assessed  with  water-tax." 

The  Disbricb  Judge  reversed  the  decree  of  the  District  Munsif,  holding 
it  to  be  immaterial  "that  an  individual  may  be  unwilling  to  take  water 
"  and  that  the  water  comes  to  his  field  against  his  [408]  wish,  and  that 
"  Government  have  a  legal  right  to  levy  wet  rates  upon  every  field  the 
"  water  reaches." 

The  plaintiffs  preferred  this  second  appeal. 

Subba  Rau,  for  appellants. 

The  Acting  Government  Pleader  Subramanya  Ayyar,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  reoort  from  tha  judgment  of  the  Court  (COLLINS,  C.J,, 
and  MUTTUSAMI  AYYAR,  J.) 

JUDGMENT. 

The  appellants  hold  land  at  Zupudi  in  the  Bapatla  Taluk  of  the  Kistna 
District,  and  ib  was  formerly  cultivated  with  dry  crops.  Lately,  the  villages 
lying  above  Zupudi  were  irrigated  from  the  Krishna  canal,  and  the  excess 
water  flowing  from  them  submerged  the  appellants'  land  and  stagnating 
upon  it,  rendered  it  impossible  to  raise  dry  crops.  The  appellants  could 
not  prevent  the  water  from  flowing  to  their  land  except  by  erecting 
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a  dam  at  a  heavy  cost  and  they  did  not  do  so.  In  Fasli  1294  they 
showed  a  species  of  paddy,  called  tiruvarangam  paddy,  and  thereby 
attempted  to  raise  a  crop  which  might  no!;  perish  from  the  land  being 
inundated  with  excess  water  in  the  months  of  October  and  November. 
According  to  the  evidence  the  crop  failed  that  year  and  yielded  no  profits 
owing  to  the  inundation.  The  Collector  levied  water-cess  at  2  rupees  per 
acre  under  (Madras)  Act  VII  of  1865.  and  the  appellants  paid  it  under  pro- 
test and  brought  the  present  suit  to  obtain  its  refund.  The  contention 
for  the  resnondent  was  that  tiruvarangam  b^ing  a  wet  crop,  the  water-tax 
of  Us.  2  par  acre  was  imposed  on  the  land  in  accordance  with  rule  and  • 
the  practice  of  the  district.  It  was  alleged  for  the  Collector  that  the 
excess  water  flowed  on  to  anpsllants'  land,  stagnated  noon  it,  that  no  wet 
crop  could  be  raised  upon  it  solely  with  the  aid  of  rain  water,  and  that 
the  appellants  cultivated  tiruvarangam  crop  in  the  expectation  that  excess 
water  would  flow  on  to  their  land,  and  utilized  the  excess  water  when  it 
did  flow  as  anticipated.  But  the  apnellants  denied  their  intention 
to  depend  on  drainage  water,  and  the  District  Munsif  found  that,  al- 
though the  crop  might  be  planted  without  the  aid  of  the  surplus 
water,  it  could  not  rinen  and  grow  well  without  such  aid.  He  observed, 
however,  that  in  Fasli  1294,  the  appellants  sustained  loss  rather  than 
derived  any  benefit.  On  appeal,  the  Judge  concurred  in  the  finding  that 
the  rice  crop  could  not  have  been  raised  on  the  land  in  question  by 
[409]  rain  water  alone.  The  District  Munsif  considered  that  the  appel- 
lants were  not  liable  for  water-cess,  but  the  Judge  held  that  no  option 
was  given  to  cultivators  under  the  Act ;  that  the  water  was  either  supplied 
or  used  ;  that  Madras  Act  VII  of  1865  only  declared  the  existing  revenue 
practice,  and  that  they  were  liable  for  water-cess  whenever  water  was 
supplied  or  used.  On  this  ground  he  was  of  opinion  that  it  was  immaterial 
that  the  appellants  were  unwilling  to  take  the  water,  and  that  it  came  on 
to  their  land  against  their  wish,  and  that  the  Government  had  a  right  to 
levy  wet  rates  upon  every  field  the  water  reached,  and  he  dismissed  the 
suit  with  costs.  It  is  urged  in  second  anneal  (l)  that  no  water-cess  could 
be  lawfully  levied  under  Madras  Act  VII  of  1865,  (2/  that  water  was 
neither  supnlied  nor  used  voluntarily,  (3)  that  in  the  circumstances  of  this 
case,  the  levy  of  water-cess  was  not  in  accordance  with  revenue  practice 
or  custom,  and  (4)  that  it  was  competent  to  the  Civil  Courts  to  take 
cognizance  of  the  suit. 

The  water-cess  in  question  was  levied  under  Madras  Act  VII  of  1865, 
and  it  is  therefore  competent  to  the  Civil  Courts  to  see  whether  it  was 
levied  in  accordance  with  the  provisions  of  that  Act.  It  is  provided  by 
Section  1  that  "  whenever  water  is  supplied  or  used  for  purposes  of  irriga- 
"  tion  from  any  river,  stream,  channel,  tank,  ete.,  or  work  belonging  to, 
"  or  constructed  by  Government,  it  shall  be  lawful  for  the  Government  to 
"  levy  at  pleasure  on  the  land  so  irrigated  a  separate  cess  for  the  use  of 
"  the  water,  which  cess  shall  ba  additional  to  any  land  assessment  that 
"  may  be  leviable  on  the  said  land  as  unirrigated  or  punjah ;  and  the 
"  Government  may  prescribe  the  rules  under  which,  and  the  rates  at  which, 

such  water-cess  as  aforesaid  shall  ba  levied,  and  alter  or  amend  the  same 

from  time  to  time." 

The  point  for  decision  is  whether  water  was,  upon  the  facts  found 
in  this  case,  either  supplied  or  used  .within  the  meaning  of  the  section. 
The  appellants  did  not  apply  for  the  water,  and  it  was  not  allowed  to  flow 
to  their  land  by  reason  of  such  application,  and  we  cannot  therefore  say 
that  water  was  supplied,  inasmuch  as  the  expression  implies  in  its 
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ordinary    sense  a  previous  request,,  express    or   implied.     Was    ife  then 
used  ?     The    term    ordinarily    presupposes    freedom    eibher   to     use    or    APBUi  29. 
to  abstain  from  using  the  water,  and  the  language  of  the  section  does  not      APPKL- 
suggest  an  intention  to  exclude  this  freedom.     The  preamble  states  that 
large  expenditure  has  been,  and  is  still  being,  incurred  in  the  construction 
and  [410]  improvement  of  works  of  irrigation  and  drainage  to  the  great      ClVIL. 
advantage  of  proprietors  and  tenants    of  land,  and  that  it  is  right  and  12  M^07  = 
proper  that  a  fit  return  should,  in  all  cases  alike,  be  made  to  Government  on        ^  jup 
account  of  the  increased  profits  derivable  from  lands  irrigated  by  such        «^ 
works.     It  discloses  only  an  intention  that  those  who  obtain  a  supply  or 
use  the  water  in  view  to  deriving  increased  profits  should  be  under  an  ob- 
ligation to  pay  the  water-cess.     Can  it  be  said  when  the   Government  or 
one  or  more  of  its  tenants  to  whom  water  is  supplied  for  profit,  inundates  a 
raiyat's  dry  land  against  his  will  for  about   two  months   every  year,   and 
thereby  renders  it  unfit  for  dry  cultivation,  and  when  the  raiyat  in  endea- 
vouring to  use  his  land  sows  tiruvarangam  paddy  trusting  to  the  precarious 
chance  of  raising  a  crop  which  may  grow  in    spite  of  the  inundation,    and 
when  that  crop  fails,  that  he  uses  the  water  in  view  to  profit  by  it  ?     If 
he  uses  it,  he  uses  it  as  the  only  mode  of  repairing  the  injury  to  his  land 
and  averting  the  loss  likely  to  arise  from  it,    and  we  cannot   say    that   he 
uses  the  water  within  the  meaning  of  the  Act,  if  regard  is  to  be  had  to  the 
rule  that  the  construction  we  are    bound  to  place  upon  statutes   must   be 
reasonable.  It  is  urged  by  the  Government  Pleader  that  the  appellants  may 
recover  compensation  for  the  injury  done  to  their  land  from  the  party  who 
is  answerable  for  it,  and  that  they  must  be  taken  to  use  the  water  within 
the  meaning  of  the  Act ;  though  their  land  is  flooded  against  their  will 
and  though  tiruvarangam  paddy  was  sown  because  there  was  a  chance 
of  its  yielding  a  crop  notwithstanding   the   inundation.     We    are  unable 
to  accede  to  this    contention.     If   it  were  to    prevail,    the    Government 
might  be  enabled  to  take  advantage  of   their   own    wrong  if   they   were 
under  an  obligation  to  protect  the  appellants'  land  against  its  being  ppriodi- 
cally  flooded  with  the  water  which  they  bring  in  the  canal.     If  holders  of 
lands  above  Zupudi  are  the  cause  of  the  injury  and  are  liable  for  the  loss 
arising  therefrom,  even  then  the  Government  would  be  in  the  position  of  a 
landlord  who  supplies  water  to  his  tenant  for  their  mutual  profit  with   the 
knowledge  that  the    tenant  usually  allows    it   to    inundate   the  land  of 
another  tenant  and    to  stagnate  thereon  so  as  to  become  a    nuisance  and 
without  arranging  for  the  abatement  of  the  nuisance  or  providing  against 
its  recurrence.     In  e:thor  view  of  the  case,  we  must  decline  to  accept  the 
suggestion.    The  reasonable  construction  is  that  the  use  contemplated   by 
the  Act  is  a  voluntary  use,  though  not  preceded   by  an  application,  and 
[411]  that  it  presupposes  a  freedom  either  to   take  or  refuse  the   water. 
We  are  aware  of  no  usage  whereby  a  raiyat's  land  can  be  held  to  be  law- 
fully inundated  every  year.  We  are  unable  to  concur  in  the  opinion  of  the 
Judge  that  the  appellant  used  the   canal   water   within    the   meaning   of 
Madras  Act  VII  of  1665. 

It  is  then  urged  that  the  Collector  was  at  liberty  to  chim  wet  assess- 
ment on  the  ground  that  a  wet  crop  was  raised,  that  a  wet  assessment  was 
due  by  virtue  of  the  right  of  the  Crown  to  a  share  of  the  produce,  and 
that  any  assessment  imposed  or  levied  in  the  exercise  of  the  prerogative 
of  the  Crown  is  not  open  to  ba  revised  by  a  Court  of  Justice.  But  it  is 
not  denied  that  the  water-cess  was  levied  under  the  color  of  the  Act  in 
the  case  before  us,  and  it  is  not  therefore  a  case  in  which  either  a  share 
of  the  wet  crop  has  been  claimed  or  a  wet  assessment  has  been  demanded 
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as  an  equivalent  by  virtue  of  the  prerogative  of  the  Crown.  When  a 
special  cess  is  demnnded  in  the  professed  exercise  of  a  special  power  con- 
ferred by  legislative  enactment,  and  when  that  enactment  directs  when 
and  how  it  is  to  be  collected,  Courts  of  Justice  are  bound  to  see  that  the 
power  is  exercised  in  accordance  with  the  provisions  of  the  Act,  unless 
their  jurisdiction  is  expressly  or  by  necessary  implication  taken  away  by 
the  Act. 

We    set    aside,  the    decision    of    the  Judge  and  restore   that   of   the 
District  Munsif  with  coi-ts  throughout. 


12  H.  411. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Wilkinson  and  Mr.  Justice  Shephard. 


SBINIVASA   (Plaintifi),  Appellant  v.  DANDAYUDAPANI  AND 

OTHERS  (Defendants),  Respondents* 

[24th  April  and  1st  May,  1889.] 

Hindu  Law — Will — Gift  to  class — Vested  and  contingent  interest. 

A  will,  made  by  a  Hindu,  contained  the  following  clause  :  "I  bequeath  to  my 
elder  daughter  Rs.  25,000,  subject  to  the  condition  that  she  shall  invest  the  same 
in  lands,  shall  enjoy  the  produce,  and  shall  transmit  the  corpus  intact  to  her 
male  descendants." 

[412]  Within  a  month  after  the  testator's  death  his  eldest  daughter  was  deli- 
vered of  a  son,  who  died  in  a  few  months.  She  died  subsequently,  leaving  the 
plaintiff,  her  husband,  but  no  male  issue  her  surviving.  The  plaintiff  sued  as 
heir  of  his  son  to  recover  the  amount  of  the  above  bequest : 

Held,  that  as  the  daughter's  son  never  acquired  a  vested  interest  in  the  bequest, 
the  plaintiff's  suit  must  be  dismissed. 

[R.,  320.  992  =  1  C.L.J.  482  =  9  C.W.N.  749.] 

APPEAL  against  the  decree  of  K.  R.  Krishna  Menon,  Subordinate 
Judge  at  Tanjore,  in  Original  Suit  No.  22  of  1887. 

The  plaintiff  sued  as  the  their  of  one  Chinnasami  deceased,  to  recover 
Rs.  25,000,  and  interest  from  the  estate  of  N.  Subramanya  Ayyar  Deceased, 
under  his  will  and  codicil  dated  respectively  24th  October  and  1st  November 
1884. 

The  testator  died  on  1st  November  1884,  leaving  his  widow,  two 
daughters,  and  an  adopted  son  named  Sundaram,  who  was  joined  as  defend- 
ant No.  3  in  this  suit.  The  elder  daughter  Subbalakshmi  Ammal,  the 
wife  of  the  plaintiff,  on  the  20th  November  18B4,  gave  birbh  to  a  son,  who 
died  on  15th  July  1885  ;  and  on  14th  May  1886  Subbalakshmi  Ammal 
died,  leaving  no  male  issue  surviving  her.  The  plaintiff  claimed  as  heir  to 
Chinnasami,  the  infant  son  mentioned  above. 

By  the  will  referred  to  above  tbe  testator  appointed  defendants  Nos. 
1  and  2  to  be  executors  and  made  bequests  (among  others)  in  the  following 
terms  : — 

1.  The  jewels   of  my  house,  excepting   my    personal  ornaments, 
shall  be    divided    equally    between    my    two   daughters,    and  they    shall 
absolutely  enjoy  their  respective  shares. 

2.  I  bequeath    to   my    second    daughter   the  lands  I  own   in  the 
village  of  Malathukuruchy,  Kombakonan  taluk,  the  bungalow  in  Govinda 

*  Appeal  No.  165  of  1888. 
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Eow's  Street,  Korabakonam,  and  the  site  I  bought  of  one  Ramachandra 
Ayyar  in  the  same  street,  to  be  enjoyed  by  her  during  her  life-time  without 
power  of  alienation,  and  to  be  transmitted  to  her  male  descendants  on  her 
death. 

"  3. 1  bequeath  to  my  elder  daughter  Rs.  25,000  (twenty-five  thousand), 
subject  to  the  condition  that  she  shall  invest  the  same  inlands  or  Govern- 
ment promissory  no'es,  shall  enjoy  the  produce  or  interest  accruing  thereon, 
and  shall  transmit  the  corpus  in  tact;  to  her  male  descendants. 

4.  The  lands  held  by  me  in  the  village  of  Thennalore,  Kombakonam 
taluk,  have  been  already  gifced  to  my  e>der  daughter,  and  those  in  the 
village  of  Nazahudy,  Kombakonam  taluk,  to  my  [413]  younger  daughter, 
and  they  shall  enjoy  their  respective  donations  absolutely." 

The  will  further  provided  for  the  payment  of  Rs.  3,000  to  the  testator's 
sister  as  stridhanam  ;  and  the  residue  of  the  testator's  property  was  be- 
queathed to  Sundaram. 

The  question  raised  in  the  present  suit  was  whether  the  plaintiff  was 
entitled  to  the  sum  of  Rs  25,000  disposed  of  in  Clause  3  of  the  will  as 
heir  to  his  son  Chinnasami.  The  Subordinate  Judge  answered  this  question 
in  the  negative,  saying  : — 

"  It  is  clear  from  the  words  used  that  the  testator  intended  to  create 
"  a  life-estate  in   favour  of  his   daughter  and    a  remainder  to  her  male 
"  descendants,    and  whether  he   intended  to   create  a  vested  remainder 
"  or  contingent    one    is    the    sole   question    for    consideration.      If    the 
"  bequest  in  question    created   a   vested  remainder,  the  residuary   estate 
"  became  vested  in  Chinnasami  at  the  death  of  the  testator,  and  upon  his 
"  death   it  passed  to  the  plaintiff.     If,  on  the  other   hand,    a  contingent 
''  remainder  alone   were   created,    it  could  not  take  effect    till  after  the 
"  death  of  the  life-tenant,  and  Chinnasarai  having  predeceased    her,    took 
no  interest  whatever  and  passed  none  to    the   present  plaintiff.     .  .  . 
Subramanya  Ayyar  could  have  hardly    intended  to  create  a  vested   re- 
"  mainder  in  favour  of  persons  who  were  not  then  in  existence.    It  is  true 
"  that  Chinnasami  was  then  in  existence  in  contemplation  of  law,  but  the 
bequest  is  not  made  to  a  single  descendant  of  Subbalakshmi  Ammal,  but 
"  to  her  descendants  as  a  class.     The  use  of  the  plural  shows  that  one  per- 
"  son  of  a  class  was  not  to  take  the  whole,  but  all  the    members   thereof 
"  were  to  enjoy  it  equally.    If  the  remainder  be  regarded  as  a  vested  one, 
this  intention  of  the  testator  to    benefit  them  equally  would  have    been 
completely  defeated,  seeing  that,  in  that  case,  the  male  descendant  who 
"  was  in  existence  at  the  death  of  the  testator,  will  alone  become  the  remain- 
derman  and  that  the  after-born  sons  of  Suhbalakshmi  Ammal  will  alto- 
gether be  excluded.     This  the  testator  never  intended.     He  himself  was 
"  a  good  lawyer  and  cannot  therefore  be  expected  to  have  made  a  disposi- 
"  tion  to  which  no  effect  can   be  given  in  the  manner  he  intended.     He 
must  have  known  that  a  bequest  to  a  class    of    persons,  some  of  whom 
"  were  at  least  inoapable  of  taking  as  they  were  not  in  existence  would  be 
"  wholly  invalid  under  the  Hindu  law  of  gifts.     If  it    be   shown,  on  the 
other  hand,  that  he  intended  to  create  a  contingent  [414]  remainder,  it 
would  precisely  be  the  same  as  the  estate  of  a  daughter's  son  under  the 
"  Hindu  law.     During  the  lifetime  of    the  daughter,  the  daughter's   sons 
have  no  vested  interest  in  the  property,  and  upon  her  death  they  take  it 
"  jointly,  and  as  a  general  rule  she  is  to  transmit  the  corpus  intact  to  them. 
'  This  is  precisely  what  the    testator  directed  in  his  will,  and  this  is    ren- 
dered more  clear  by  the  preceding  disposition  in  favour  of  the  younger 
"  daughter,  and  I   am  therefore  of  opinion    that  he  intended  to  create  a 
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1889  "  mere  contingent  remainder,  which  was  to  take  effect  only  upon  the  death 
MAY  1.  "  of  the  life-tenant.  Cninnasami  having  predeceased  her,  he  acquired  no 
right  whatever,  and  consequently  the  plaintiff,  as  his  heir,  has  no  right  to 
ask  for  the  legacy,  and  upon  this  ground  I  dismiss  the  suit  with  costs." 

The  plaintiff  preferred  this  appeal. 

Ramachandra  Bau  Saheb  (with  Mr.  N.  Subramanyam),  for  appellant. 

Though  Chinnasami  was  not  actually  in  existence  at  the  time  of  the 
12  M.  411.  testator's  death,  he  was  at  any  rate  in  contemplation  of  law  in  existence 
at  such  time,  and  was  /therefore  not  debarred  Irom  taking  the  benefit  of 
any  devise  in  his  favour.  Juttendromohun  Tagore  v.  Ganendromohun 
Tagore  (1). 

The  next  point  is  whether  Chinnasami  was  prevented  from  taking 
by  reason  of  the  provisions  of  Section  102  of  the  Indian  Succession  Ace 
under  the  rule  that  where  a  devise  is  made  to  a  class  of  persons  and  it 
fails  in  regard  to  a  portion  of  the  class  it  fails  in  regard  to  the  whole. 

The  Privy  Council  in  Eai  Bishen  Chand  v.  Mussumat  Asmaida 
Koer  (2)  regret  the  extension  of  the  provisions  of  Sections  100,  101  and  102 
of  the  Indian  Succession  Act  to  Hindu  wills.  In  any  case  Section  102 
applies  only  where  the  devise  fails  with  regard  to  a  part  of  the  class 
by  reason  of  the  violation  of  the  rules  contained  in  the  preceding  sections. 
The  present  case  does  not  fall  within  either  of  those  sections  and  therefore 
Section  102  does  not  apply.  Moreover  the  Hindu  Wills  Act  is  made 
applicable  only  to  wills  made  in  the  Presidency  town,  whereas  the  will  under 
consideration  is  a  mufassal  will.  Bai  Bishen  Chand  v.  Mussumat  Asmaida 
Koer  (2J  and  Earn  Lai  Sett,  v.  Kannai  Lai  Sett  (3)  (which  merely  follows  the 
[4l5j  former  case)  are  authorities  for  the  proposition  that  the  intention 
of  a  testator  must  be  given  effect  to  so  far  as  is  possible,  and  that  though 
a  part  of  a  class  to  whom  a  devise  is  made  could  not  take,  the  rest,  if 
otherwise  competent,  could  take  the  benefit  of  the  devise. 

The  third  question  is  whether  Chinuasami  took  a  vested  interest 
capable  of  being  transmitted  to  big  heirs  so  as  to  give  the  present  plaintiff 
a  right  to  sue.  If  Chinnasami  was  capable  of  taking,  and  did  take,  a 
beneficial  interest  in  the  devise,  the  mere  tact  of  his  enjoyment  being 
postponed  to  a  prior  life -interest,  could  not  make  his  interest  a  contingent 
one.  The  words  at  or  after  the  death  of  the  person,  do  not  denote  the 
condition  that  the  legatee  shall  survive  such  person,  but  only  mark  the 
time  at  which  tbe  legacy  shall  take  effect  in  possession.  The  bequest 
should,  therefore,  be  construed  to  mean  a  vested  remainder.  Chinnasami's 
interest  being  thus  a  vested  remainder,  the  plaintiff  is  entitled  to  succeed. 
See  BewunPersad  v.  Mussumat  Badha  Beeby  (4j,  HaUifax  v.  Wilson  (5), 
and  Blamire  v.  Geldart  (6).  The  Subordinate  Judge  has  failed  to  draw  the 
distinction  between  vesting  in  possession  and  vesting  in  interest,  and  hence 
all  the  confusion  in  the  judgment  between  vested  and  contingent 
remainders.  The  possession  alone  was  postponed,  but  the  interest 
accrued  immediately:  Williams  on  Eeal  Property,  241,  244,  252,  and  7th 
edition  of  Williams'  Executors,  Vol.  II,  pp.  1239,  1244-5,  1247-8. 

Reference  was  also  made  to  Sugden's  Law  of  Property,  pp.  286,  287, 
and  to  Mussumat  Bhoobun  Moee  Debia  v.  Bam  Kishore  Acharj  Chowdhry 
(7),  Visalatchi  Ammal  v.  Annasatny  Sastry  (8),  Baikishori  Dasi  v. 
Debendra  Nath  Sircar  (9). 


(1)  9  B.L.R.  377  =  I. A.  Sup.  Vol.  47  (133;. 
(8)  12  C.  663.  (4)4M.I.A.  137. 

16  Ves.  Jun.  314.  (7;  10  M.I.A.  279. 

15  C.  409, 


(2)  6  A.  560=°  11  I. A.  164. 
(5)  16  Ves.  Jun.  168. 
(8)  5  M.H.C.R.  l&O. 
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Bhashyam  Ayyangar,  for  the  respondents.  1889 

As  to  the  Es.  25,000  the  intention  of  ohe  testator  was  either  (1)  to  MAY  1. 
create  a  daughter's  estate  or  (2)  to  create  an  estate  unknown  to  Hindu  Law. 
But  reading  Clauses  3  and  4  of  the  will  together,  it  would  appear  that, 
having  already  given  stridhanam  to  his  daughter,  he  desired  to  make  a 
further  provi&iou  of  the  same  nature.  See  Lakshmibai  v.  Hirabai  (1),  on 
appeal  Hirabai  v.  Lakshmibai  (2),  where  it  is  laid  down  that  no  further 
departure  [416]  from  Hindu  law  is  to  be  presumed  than  is  clearly  expressed.  12  M.  411. 
See  also  Mahomed  Shumsool  v.  Shewukram  (3),  Sreemutty  Soorjeemoney 
Dossee  v.  Denobundoo  Mullick  (4),  Mussamat  Bhoobun  Moyee  Debia  v. 
Ram  Ki shore  Acharj  Chowdhry  (5),  Juttendro  Mohun  Tagore  v.  Ganendro 
Mohun  Tagore  (6). 

It  is  enough  for  me  to  show  that  there  is  not  a  devise  to  the  son  such 
that  the  plaintiff  as  his  representative  could  take  under  it.  But  I  go 
further  and  show  that  the  gift  to  the  daughter  conferred  on  her  a 
daughter's  estate.  Taking  together  the  two  principles,  that  the  testator 
can  make  a  valid  devise,  and  that  he  cannot  create  an  estate  unknown  to 
Hindu  law,  it  follows  that  in  spite  of  the  existence  of  his  widow  and  his 
adopted  son  he  can  make  for  his  daughter,  either  a  daughter's  estate  or 
an  absolute  estate,  but  in  neither  case  can  be  prescribe  a  peculiar  mode 
of  succession  on  her  death,  so  as  to  preclude  the  ordinary  rules  of  stri- 
dbanam  descent.  If  the  attempt  was  made  to  prescribe  a  novel  mode  of 
descent  I  say  the  daughter  would  take  a  life  estate,  and  as  to  the  rever- 
sion no  question  need  arise  here  because  the  adoptive  son  is  the  residuary 
legatee. 

It  is  erroneous  to  suppose  that  a  daughter's  son's  son  is  no  heir 
under  Hindu  law.  Eewun  Per  sad  v.  Mussumat  Eadha  Beeby  (7)  proceeded 
on  a  different  set  of  facts.  There  was  definite  devise  to  definite  persons. 
See  Succession  Act,  Section  106.  Both  parties  proceeded  on  the  assump- 
tion that  the  devise  was  vested,  and  the  decision  went  on  the  ground 
that  there  was  division  between  the  two  brothers.  Bai  Bishen  Chand  v. 
Mussumat  Asmaida  Koer  (8)  was  a  case  of  a  devise  to  a  class :  specific 
members  of  a  class  may  take  although  a  gift  to  a  class  as  such  would  fail. 
Soudammey  Dossee  v.  Jogesh  Ghunder  Dutt  (9),  Khetodemoney  Dossee  v. 
Doorgamoney  Dossee  (10).  Bam  Lai  Sett  v.  Kanai  Lai  Sett  (11).  After-born 
sons  would  not  take.  Baikishori  Dosi  v.  Debendra  Nath  Sircar  (12). 

The  passage  in  II  Williams  on  executors,  pp.  1247-8,  referred 
to  for  appellant  shows  that  even  assuming  the  corpus  went  [417]  to  the 
daughter  only,  her  children  alive  at  the  death  of  the  testator  would  take 
after  her. 

To  sum  up  : — (i)  There  was  no  devise  to  Chinnasami.  It  would  be 
absurd  to  take  it  that  the  testator  wished  to  make  the  daughter's  children 
legatees  with  a  life  estate  interposed,  because  the  one  alive  at  the  testator's 
death  would  take,  and  if  he  died  either  before  or  after  the  daughter,  and 
he  left  a  widow,  the  widow  would  take  in  preference  to  all  others  of  the 
daughter's  sons,  (ii)  The  testator  could  make  daughter's  estate  prescribing 
a  line  of  succession  to  be  construed  as  a  reasonable  limitation  in  con- 
formity with  Hindu  Law  ;  he  wanted  only  to  make  it  plain  that  it  was  not 
to  be  stridhanam.  (iii)  Taking  it  at  the  worst  for  the  respondents  it  was 


(1J  11  B.  69  (72).  (2)  11  B.  573  (579). 

(4)  9  M.  I.  A.  123.  (5)  10  M.I, A.  279. 

(6)  9  B.L.E.  377 -I. A.  Sup.  Vol.  47. 
(8)  6  A.  560  =  11  I. A.  164. 
(10)  4  C,  455,  (11)  12  C.  663. 
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on  the  appellant's  case  a  devise  of  the  innome  to  the  daughter  and  of  the 
corpus  to  her  childern  after  her  death. 

Ramachandret  B^u  Saheb,  in  reply. 

The  words  are  plain,  "  to  enjoy  for  life  and  transmit  to  descendants." 
The  argument  for  the  respondents  i-t  that  only  the  sons  of  Subbalnkshmi 
should  take  :  but  the  word  '  descendants  '  includes  son's  sons,  and  the  t°sta- 
tor's  intention  was  clearly  that  an  interest  should  vest  on  the  birth  of 
each  of  the  daughter's  children,  thus  th^re  would  be  a  deviation  from 
Hindu  law.  The  case  is  governed  by  Rewun  Persad  v.  Mussumat  Radha 
Beeby  (1),  which  proceeded  on  two  grounds,  one  of  which  was  because 
the  gift  was  a  vested  gift  (see  especially  at  p.  173  of  the  report)  and  not  by 
Sreemutty  Soorjecmoney  Dossee  v.  Denobundoo  Mullick  (2)  and  Mahomed 
Shumsool  v.  Shewukram  (3),  which  was  decided  with  reference  to  a  very 
different  set  of  facts. 

The  rule  that  the  whole  bequest  fails  on  failure  of  a  part  is  new  and 
foreign  to  Hindu  Law,  and  Section  102  of  the  Succession  Act  only 
applies  when  the  provisions  of  Sections  100  and  101  are  contravene  i. 
See  Ram  Lai  Sett  v.  Kanai  Lai  Sett  (4),  and  also  Manjamma  v.  Padmana- 
bhayya  (5). 

This  appeal  having  stood  over  for  consideration,  their  Lordships 
delivered  the  following 

JUDGMENTS. 

WILKINSON,  J. — It  is  argued  in  appeal  that  Exhibit  A,  the  will 
executed  by  N.  Subramanya  Ayyar,  has  been  misconstrued,  [418]  ard 
that  the  Lower  Court  ought  to  have  held  that  Chinnasami  took  a  vested 
interest  under  the  will. 

The  portion  of  the  will  which  has  to  be  interpreted  runs  thus  :  "I 
bequeath  to  my  elder  daughter  Rs.  25,000,  subject  to  the  condition  that 
she  shall  invest  the  same  in  lands  or  Government  promissory  notes,  shall 
enjoy  the  produce  or  interest  accruing  thereon,  and  shall  transmit  the 
corpus  intact  to  her  male  descendants." 

The  will  bears  date  24th  September  1884.  It  was  confirmed  by  a 
codicil  executed  on  the  day  of  the  testator's  death,  1st  November  1884. 
The  testator's  elder  daughter,  on  20th  November  1884,  gave  birth  to  a 
son,  Chinnasami,  who  died  on  15th  July  1885.  The  daughter  herself 
died  on  14th  March  1886,  and  the  plaintiff,  her  husband,  now  claims  the 
estate  purchased  as  the  heir  of  his  son  Chinnasami. 

It  is  argued  on  behalf  of  the  appellant  that  Chinnasami  was  a  legatee 
under  the  will  and  that  the  right  to  receive  having  become  vested  in  him 
on  the  testator's  death,  it  passed  to  his  representative,  he  having  died 
without  receiving  the  legacy.  There  might  be  force  in  the  argument 
if  the  testator  had  in  any  way  specified  Chinnasami  as  the  legatee,  but 
what  be  did  was  to  bequeath  certain  money  to  his  daughter  subject  to 
the  condition  that  she  should  invest  the  same  and  transmit  the  corpus 
intact  to  her  male  descendants  if  she  had  any.  The  ascertainment  of 
the  persons  to  whom  the  estate  was  to  descend  in  succession  to  the 
daughter  was  postponed  until  the  death  of  the  daughter.  Now  on  the 
death  of  the  daughter  there  were  no  male  descendants  of  hers  capable  of 
taking,  and  the  bequest  therefore  was  void  and  the  property  reverted  to 
the  family  of  the  donor. 


(1)  4  M.I.A.  137. 
(4)  12  C.  663. 


(2)  6  M.I.A.  526. 
(5)  12  M.  393. 
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Moreover,  it  is  contended  on  behalf  of  the  respondents  that  1889 
the  will  of  a  Hindu  must  nofc  only  be  construed  consistently  with  Hindu  MAY  1. 
law,  but  that  in  the  absence  of  express  words  showing  such  an  intention, 
a  devise  to  a  daughter  does  not  confer  an  estate  of  inheritance,  but  only  APPEL- 
carries  a  daughter's  estate  as  understood  by  Hindu  law.  The  testator  LATE 
made  three  bequests  to  each  of  his  two  daughters.  In  the  first  place  he  ClVIL. 
directed  his  household  jewels  to  be  divided  equallv  between  them  and  to 
be  taken  by  them  as  their  absolute  property.  He  also  confirmed  certain  *2  *•  *** 
gifts  of  land  already  made  to  them,  declaring  the  property  to  be  theirs 
absolutely.  Thirdly,  to  his  eldest  daughter  he  bequeathed  as  above 
[419]  noted  Rs.  25,000  to  be  invested  by  her  in  land  or  Government  paper 
with  remainder  over  to  her  male  descendants,  if  any ;  and  to  his  younger 
daughter  he  bequeathed  certain  land  to  be  enjoyed  by  her  during  her  life 
without  power  of  alienation  and  to  be  transmitted  to  her  male  descendants. 
If  the  testator  by  these  provisions  did  not  intend  to  create  a  daughter's 
estate  as  known  in  Hindu  Law,  then  he  must  have  intended  to  create  an 
•estate  which  is  unknown  to  Hindu  Law,  and  so  far  his  devise  would  be 
null  and  void.  The  testator  left  a  widow  and  an  adopted  son  who  was 
appointed  residuary  legates.  He  left  certain  property  to  his  daughters 
absolutely,  which  property  would  descend  as  stridhanam.  But  the  pro- 
perty which  he  left  to  his  daughters  for  their  life  would  on  the  death  of 
the  daughter  revert  to  her  father's  heirs.  As  remarked  by  the  Privy 
Council,  "if  a  private  individual  attempts  by  will  to  make  property  herit- 
able otherwise  than  the  law  directs,  the  gift  must  fail,"  and  it  is  well  esta- 
blished that  the  estate  of  a  daughter  exactly  corresponds  to  that  of  a 
widow,  both  in  respect  of  her  restricted  power  of  alienation  and  to  its 
succession  after  her  death  to  her  father's  heirs  and  not  her  own — 
Sengaimlathammal  v.  Valayuda Mudali  (~L),KattamaNachiarv.  Dorasinga 
Tewar  (2),  Ram  Lai  Mookerjee  v.  Secretary  of  State  (3).  The  devise  of 
the  daughter's  estate  to  her  male  descendants  was  therefore  contrary  to 
law  and  as  such  void. 

On  these  grounds  I  would  affirm  the  decree  of  the  Lower  Court  and 
dismiss  this  appeal  with  costs. 

SHEPHAED,  J. — The  plaintiff  claims,  as  the  heir  of  one  Chinnasami, 
deceased,  property  in  which  Chinnasami  is  alleged  to  have  acquired  an 
interest  under  the  will  of  his  grandfather,  N.  Subramanya  Ayyar. 

The  latter's  will  was  made  on  the  24th  September  1884,  and  by  it 
the  defendants  are  appointed  executors.  The  testator  died  on  the  1st 
November  1884.  The  clause  of  the  will  under  which  the  plaintiff  claims 
is  as  follows  : — "  I  bequeath  to  my  elder  daughter  Rs.  25,000,  subject  to 
the  condition  that  she  shall  invest  the  same  in  lands  or  Government  pro- 
missory notes,  shall  enjoy  the  produce  or  interest  accruing  thereon,  and 
shall  transmit  the  corpus  intact  to  her  male  descendants.  "  His  case  is 
that  inasmuch  as  the  testator's  elder  daughter,  Subbalakshmi  was  deliver- 
ed of  a  [420]  son  on  the  20th  November  1884,  and  that  son,  named 
'Chinnasami,  was  in  the  eye  of  law  alive  at  the  testator's  death,  he  then 
became  entitled  to  the  legacy  subject  only  to  the  life  interest  of  his  mother 
and  that  inasmuch  as  Chinnasami  took  a  vested  interest  in  the  property 
on  his  birth,  it  is  immaterial  that  he  predeceased  his  mother.  In 
support  of  this  contention  it  was  argued  that  the  words  referring  to 
male  descendants  should  be  treated  as  creating  a  gift  in  favour  of 

(1)  3  M.H.O.R.  312,  (2)  6  M.H.C.B.  310,  (3)  8  I  A.  46. 
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1889  a  class  and  that,  as  Gbinnasami  was  a  person  answering  the  des- 
MAY  1.  cription  and  ready  to  take  at  the  testator's  death,  the  Subordinate 
Judge  was  wrong  in  holding  that  his  interest  was  a  contingent  one  only. 
APPBL-  The  case  for  the  plaintiff  assumes  that  there  are  words  in  this  will,  as 
LATE  in  the  cases  reported  in  Rewun  Psrsadv.  Mussumat  Eadha  Beeby  (l)  and 
CIVIL.  Mahomed  Shumsool  v.  Shewukram  (2),  indicating  persons  ascertainable 
at  the  testator's  death,  to  whom  Subbalaksbmi  should  transmit  the  pro- 
11  M.  ill.  perfcy  on  her  death.  The  persons  indicated  are  her  "  male  descendants." 
In  the  event  which  happened,  viz.,  in  the  case  of  Subbalakshmi  sur- 
viving the  testator,  it  is  evident  that  it  could  not  at  the  time  of  his 
death  be  said  who  were  her  heirs  or  descendants.  Nemo  est  hceres  viventis. 
As  long  as  she  lived,  Chinnasami  had  indeed  a  presumptive  claim  to 
be  called  her  legal  descendant ;  but  in  my  opinion,  he  never  acquired 
a  vested  interest  inasmuch  as  it  was  uncertain  whether  he  would  be 
the  actual  heir  of  his  mother,  and  in  fact  he  did  not  live  to  become 
so.  In  my  view,  therefore,  it  is  a  mistake  to  suppose  that  there  was  here 
any  gift  to  persons  designated  as  belonging  to  a  class  in  such  sense  that 
they  could  be  ascertained  and  take  at  the  date  of  the  testator's  death.  To 
construe  the  will  a*  creating  such  a  gift  would,  moreover,  as  it  seems  to 
me,  involve  consequences  which  would  be  wholly  foreign  to  the  probable 
intentions  of  the  testator.  In  construing  a  will  it  is  right  to  have  regard, 
among  other  circumstances,  to  the  law  under  which  the  will  is  made,  and 
if  the  language  of  a  will  made  by  a  Hindu  is  susceptible  of  a  meaning 
which  will  make  it  consonant  with  the  principles  of  Hindu  law,  that 
meaning  is  generally  to  be  adopted  in  preference  to  any  other.  See  Maho- 
med Shumsool  v.  Shewukram  (3),  Eirabai  v.  Lakshmibai  (4).  According 
to  the  plaintiff's  construction,  if  Subbalakshmi's  son  had  died  eocless, 
[421]  leaving  a  widow,  that  widow,  and,  for  the  same  reason,  a  widow 
of  any  other  son  who  was  alive  at  the  testator's  death  and  died  in 
Subbalakshmi's  life-time,  would  on  her  death  have  been  entitled  to 
the  property ;  or,  it  might  be  that  a  surviving  son  and  the  widow  of 
a  deceased  son  might  have  claimed.  On  the  principle  that  every  pos- 
sible male  descendant  acquired  a  vested  interest,  any  person  who 
could  claim  to  be  heir  of  a  male  descendant  of  Subbalakshmi,  alive  at 
the  testator's  death,  could  substantiate  his  or  her  claim  to  the  exclusion 
of  any  sons  that  might  be  born  after  that  date.  Had  the  testator, 
who  was  a  Vakil  of  learning  and  great  experience,  desired  to  bring 
about  such  a  result,  it  is  reasonable  to  suppose  that  he  would  have  used 
apt  language  for  that  purpose.  His  daughter  was  pregnant  at  the  time 
when  he  made  his  will,  and,  if  his  intention  had  been  that  imputed  to  him 
by  the  plaintiff,  it  is  reasonable  to  suppose  that  he  would  have  made 
special  reference  to  the  son  or  sons  of  that  daughter  and  would  not  have 
used  general  words  like  "  male  descendants  "  which  he  must  have  known 
might  be  taken  merely  to  indicate  his  intention  that  the  property  should 
not  on  his  daughter's  death  devolve  as  her  stridhanam.  If  it  is  necessary 
to  put  a  construction  on  the  words  referring  to  male  descendant,  I  think 
that  suggested  by  the  Subordinate  Judge  and  maintained  in  the  argument 
by  Mr.  Bashyam  Ayyangar  is  the  most  reasonable  one.  An  intention 
that  the  property  should  be  held  by  his  daughter  for  life,  and  after  her 
death,  devolve  after  the  manner  of  daughter's  estate,  seems  to  me  as 
probable  as  the  intention  that  it  should  pass  exclusively  to  any  one  or 
more  sons  of  his  daughter  who  happened  to  be  alive  at  the  date  of  his 

(1)  4  M.I. A.  137.  (2)  2  I.A.  7.  (3)  2  I.A.  7  (14).  (4)  11  B.  573. 
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own  death  is  improbable.     This  construction  pubs  the  testator's  disposi- 
tion on  a  footing  familiar  to   Hindu  Law  and    does  not  involve  the  idea      MAY  1. 
that  he  desired  to  prescribe  a  new  mode  of  devolution  of  his  property.        ~ 
For  these  reasons  I  would  dismiss  the  appeal  with  costs.  APPEL- 

LATB 


12  M.  422. 


[422]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


SUBBARAYA  (Defendant  No.  1),  Appellant  v.  KRISHNAPPA 
AND  ANOTHER  (Plaintiffs),  Respondents.* 
[2nd  and  20th  November,  1888.  J 

Evidence  Act— Act  I  of  1872,  Section    116— Estoppel — Landlord  and  tenant — Kumaki 
land  —  Unassessed  waste  reclaimed  by  plaintiff — Patta  granted  to  defendant. 

The  plaintiff,  who  was  tbe  bolder  of  a  warg  in  Canara,  demised  adjacent  waste 
land  to  one  who  brought  it  into  cultivation  and  remained  in  occupation  for  two 
years.  The  land  w*s  not  assessed  to  revenue  in  the  name  of  either  of  these 
persons.  At  the  end  of  two  years  the  tenant  lee  into  occupation  a  sub-tenant 
who  subsequently  assigned  bis  right  to  the  defendant  the  holder  of  a  neighbour- 
ing warg.  Tbe  defendant  obtained  a  patta  for  the  land  from  the  Revenue 
authorities.  In  a  suit  by  plaintiff  to  eject  the  defendant: 

Held.  (])  That  the  defendant  was  not  estopped  from  setting  up  a  title  adverse 
to  tbe  plaintiff  and  that  his  possession  became  adverse  when  the  patta  was 
granted  to  him  ; 

(2)  That  the  plaintiff  was  not  entitled  to  eject  the  defendant. 

[R.,  18  M.  434  ;    11  Bom.    L.R.    1093  =  4  Ind.  Cas.  246  (248)  ;  15  Ind.  Gas.  278'(279)  ; 
D.,  28  M.  257=15  M.L.J.  147.] 

SECOND  appeal  against  the  decree  of  C.  Gopalan  Nayar,  Sub- 
ordinate Judge  of  Mangalore,  in  appeal  suit  No.  278  of  1887,  reversing  the 
decree  of  K.  Krishna  Eau,  District  Munsif  of  Udipi,  in  original  suit 
No.  210  of  1886. 

Suit  to  recover  possession  of  certain  land.  The  land  in  question 
was  kumaki  waste  land  adjacent  to  the  wargs  of  plaintiff  No.  1  and 
defendant  No.  1,  respectively.  The  warg  of  plaintiff  No.  1  was  an  old 
warg,  while  the  warg  of  defendant  No.  1  was  hosagame  or  new  warg 
created  out  of  waste  lands  granted  by  Government  to  him  and  one 
Sankaranarayana  in  1857  and  1865,  respectively.  In  1880  plaintiff 
No.  1  granted  a  mulgenichit  of  tbe  land  in  question  which  was  then 
a  barren  sand  hill  to  Eanga  Bhatta,  the  father  of  plaintiff  No.  2, 
who  converted  it  into  paddy  fields  and  remained  in  occupation  until 
1882 ;  the  land  not  being  assessed  in  the  name  of  any  of  these 
persons.  In  1882  plaintiff  No.  2  let  into  possession  defendant  No.  2, 
who  subsequently  assigned  his  rights  to  defendant  No.  1.  In  1885  a 
[423]  revenue  enquiry  took  place,  and  the  tahsildar,  finding  that  the  land 
was  kumaki  to  tbe  first  plaintiff's  ivarg  and  partly  reclaimed  by  him  or  his 
tenant,  ordered  that  the  revenue  should  be  assessed  in  his  name;  but  the 
Collector  reversed  this  order  and  granted  the  patta  to  defendant  No.  1. 

The  plaintiff  now  sued  to  eject  the  defendants,  the  Collector  not 
being  brought  on  to  the  record. 

*  Second  Appeal  No.  128  of  1888. 
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The  District  Munsif  dismissed  the  suit ;  but  on  appeal  the  Subordinate 
Judge  passed  a  decree  in  favour  of  the  plaintiffs,  against  which  defendant 
No.  1  preferred  this  second  appeal. 

Narayana  Ban,  for  appellant. 

Subba  Ran,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.  J., 
and  PARKER,  J.). 

JUDGMENT. 

We  are  constrained  to  hold  that  defendant  No.  1  is  not  estopped  by 
the  provisions  of  Section  116  of  the  Evidence  Act  from  denying  the  title 
of  the  plaintiffs.  It  may  be  true  that  he  originally  got  in  with  the 
connivance  of  defendant  No.  2.  who  harl  obtained  possession  by  permission 
of  plaintiff  No.  2,  but  the  tenancy  of  defendant  No.  2,  if  not  determined 
before,  was  at  any  rate  determined  when  the  plot  was  declared  by  the 
Eevenue  authorities  to  be  at  the  disposal  of  Government  and  granted  to 
defendant  No.  1.  Since  that  date  the  interest  of  defendant  No.  1  has  been 
adverse.  See  Ammu  v.  Ramakishna  Sastri  (1). 

It  may  be  true,  as  pointed  out  by  the  Subordinate  Judge,  that,  had 
the  Collector  rightly  understood  all  the  facts  of  the  case,  he  would  have 
granted  the  lands  in  dispute  to  the  plaintiffs  instead  of  to  defendant 
No.  1.  The  question  for  us,  however,  is  whether  plaintiffs  had  acquired 
any  legal  right. 

The  principle  to  start  from  is  that  waste  lands  belong  to  the  State 
[see  Vyakunta  Bapuji  v.  Government  of  Bombay  (2),  Bhaskarappa  v.  The 
Collector  of  North  Ganara  (3),  and  in  this  case  it  is  not  denied  that  the 
land  was  a  bare  sand  hill  up  to  1880.  The  plaintiffs  then  cultivated  it, 
but  did  not  get  it  assessed  in  their  names,  and  it  is  impossible  to  hold  that 
such  cultivation  for  a  couple  of  years  will  take  away  from  the  State  its 
right  to  grant  the  land  to  such  applicant  as  it  pleases.  It  may  be  that 
[424]  according  to  departmental  rules  the  plaintiffs  should  have  had  the 
land,  but  the  breach  of  a  departmental  rule  will  not  create  a  legal  cause 
of  action. 

We  are  of  opinion  therefore  that  the  District  Munsif  was  right 
in  holding  that  plaintiffs  have  no  title  to  the  disputed  land  either  by 
grant  or  prescription.  The  appeal  must  be  allowed  and  the  decree  of  the 
Lower  Appellate  Court  reversed,  the  suit  being  dismissed  with  all  costs 
throughout. 


12  H.  424. 

OBIGINAL  CIVIL. 
Before  Mr.  Justice  Handley. 


THE  MADRAS  HINDU  UNION  BANK  (Limited)  (Plaintiff}  v. 
C.  VENKATRANGIAH  AND  OTHERS  (Defendants)*     [26th  July,  1889.] 

Transfer  of  Property  Act—Act  IV of  1832,  Section  78— Priority    of  mortgages— Gross 
negligence— Estoppel — Agency. 

On  the  20th  of  February  1888,  defendant  No.l  executed  amortgage  in  favour  of 
the  plaintiff  Company.     Defendants  Nos.  2  and  3    bound  themselves  as  sureties 

*  Civil  Suit  No.  140  of  1888. 

(1)  2  M.  226.  (2)  12  B.  H.  C.  R.  App.  1.  (3)  3  B.  452. 
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for  the  due  payment  of  the  mortgage  amount,  on  default  by  the  mortgagor,  This  1889 
mortgage  bad  not  been  registered  at  the  date  of  the  execution  of  the  mortgages  7T1T.  v  0- 
next  referred  to.  JULT26. 

On  the  27th  of  April  1888,  the  Secretary  of  the  plaintiff  Company  handed  over  Qj>iGINAli 
to  defendant  No.    1  most  of  the  title  deeds    which  had   been  delivered    to    the          ' 
plaintiff  Company  on  the  execution  of  the  mortgage,  and  defendants  Nos.  1  and       ClVIL. 
3  undertook  that  they  would  raise  a  loan  thereon  and  discharge  the  debt  due  to 
the  plaintiff,  or  return  the  title-deeds  if  they  failed  in  raising  the  loan.     On  the     12  M.  424. 
28th  April  J888  defendant  No.  1  deposited  the  title-deeds  with  defendant  No.  4 
and  executed  a  mortgage  to  her  for  Bs.  4,000  ;  and  on  the  7th  May  1888  be  exe- 
cuted an  instrument  creating  a  further  charge  in  her  favour  for  Bs.  1,000.  These 
two  sums  were  applied  by  defendant  No.  I  to  his  own  use,  and  not  in  discharge  of 
the  prior  mortgage.     The  mortgages  to  defendant  No.  4  described  the  mortgage 
premises  as  being  then  free  from  incumbrances  : 

Held,  that  the  plaintiff  Company  had  been  guilty  of  gross  negligence  in  letting 
the  title-deeds  out  of  their  possession  and  that  the  mortgages  of  defendant  No.  4 
had  accordingly  priority  over  the  mortgage  to  the  plaintiff  Company. 

[R.,  15  M.  268;  31  M.  7  =  3  M.L.T.  87  =  17  M.L.J.  499.] 

THIS  was  a  suit  in  which  the  plaintiff  Company  alleged  inter  alia  that 
by  an  instrument,  dated  the  20fch  February  1888,  defendant  No.  1  mort- 
gaged to  the  plaintiff  Company  certain  of  his  immoveable  [425]  property 
to  secure  payment  of  the  sum  of  Us.  8,000  with  interest  thereon.  By  a 
further  instrument,  dated  the  2nd  March  1888,  defendants  Nos.  2  and  3 
bound  themselves  to  pay  to  the  plaintiff  Company  the  said  sum  of  Rs.  8,000 
with  interest  on  default  by  defendant  No.  1.  According  to  the  averments 
in  the  plaint,  defendants  Nos.  1  and  3  requested  the  Secretary  of  the 
plaintiff  Company  on  the  27th  April  1888  to  give  them  the  title-deeds  of 
the  mortgaged  premises,  agreeing  that  they  would  either  raise  a  fresh  loan 
on  them  and  repay  the  mortgage  amount  with  interest  up  to  date  or  return 
the  title-deeds  ;  and  the  Secretary,  believing  the  request  to  be  made  bona 
fide,  sent  a  portion  of  the  title-deeds  to  defendants  Nos.  1  and  3  in  charge 
of  a  clerk  in  the  employ  of  the  plaintiff  Company ;  and  defendants  Nos.  1 
and  3  obtained  possession  of  the  deeds  from  the  clerk,  representing  to  him 
that  they  wished  to  show  the  same  to  a  third  party  for  the  purpose  for  rais- 
ing a  loan  thereon  to  pay  off  the  plaintiff's  mortgage.  The  plaint  further 
alleged  that  the  amount  due  was  not  discharged  nor  the  title-deeds  return- 
ed. Defendant  No.  4  was  joined  because  she  claimed  priority  in  respect  of 
a  mortgage  and  instrument  of  further  charge  executed  in  her  favour  by 
defendant  No.  L  on  the  land  mortgaged  to  plaintiff. 

Defendant  No.  4  in  her  written  statement  claimed  priority  over  the 
mortgage  in  favour  of  the  plaintiff  Company  on  the  ground  that  the 
said  mortgage  and  further  charge  respectively  were  taken  by  her  bona 
fide  for  consideration  and  without  notice  of  the  plaintiff's  mortgage. 
To  this  part  of  the  pleadings  the  fourth  issue  related.  It  was  framed  as 
follows  : — 

Whether  defendant  No.  4  is  by  reason  of  the  circumstances  men- 
tioned in  her  written  statement,  entitled  in  respect  of  her  mortgage  and 
further  charge  to  priority  over  the  plaintiff's  mortgage. 

The  Acting  Advocate-General  (the  Hon.  Mr.  Spring  Branson),  (Mr. 
W.  Grant  with  him),  for  the  plaintiff. 

The  Bank  is  not  bound  by  the  act  of  the  Secretary  in  parting  with  the 
title-deeds,  for  it  was  not  within  the  scope  of  his  authority.  But  if  the 
Bank  were  bound,  the  Secretary's  conduct  did  nob  amount  to  such  gross 
neglect  as  to  deprive  the  Bank  of  priority.  The  gross  neglect  must  amount  to 
fraud.  Even  if  there  were  neglect  on  the  part  of  the  plaintiff's  Secretary, 
there  was  contributory  negligence  on  the  part  of  defendant  No.  4.  The 
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1889        whole  of  [426]  the  title-deeds  were  not  handed  to   defendant  No.  4,  and 
JULY  26.    she  was  accordingly  put  on  enquiry.     Northern  Counties  of  England  Fire 

Insurance  Company  v.  Whipp  (1),  and  Mutha  v.  Sami  (2). 

ORIGINAL  Mr.  Johnstone  (Mr.  R.  F.  Grant  with  him),  for  defendant  No.  4. 

ClVIL.  The  Secretary  represented  the  Bank,  and  the  Bank   is   bound  by    his 

~^T~.n.    acts.  The  delivery  of  the  title-deeds  was  within  the  scope  of  his  authority. 

'    He  was  the  ostensible  Agent  of  the  Bank  and  the  Bank  is  estopped   from 

questioning  his  authority.     The  conduct  of  the   Secretary  did  amount    to 

gross   negligence.     It    placed  defendant  No.  1  in  a  position  to  perpetrate 

a  fraud,  and  Section  78  of  the   Transfer   of  Property   Act   applies.     The 

deeds  delivered  to  defendant  No.  1  were   practically   all  the   title-deeds. 

Perry  Herrick  v.  Attwood  (3),    Briggs  v.  Jones  (4),  Northern   Counties   of 

England  Fire  Insurance  Company  v.  Whipp  (1). 

The  further  arguments  adduced  at  the  hearing  with  reference  to  the 
above  issue  appear  sufficiently  for  the  purpose  of  this  report  from  the 
following  passage  extracted  from  the  judgment : — 

His  Lordship,  having  taken  time  to  consider,  delivered  judgment 
with  reference  to  the  fourth  issue  as  follows  : — 

JUDGMENT. 

The  fourth  issue  raises  a  difficult  question  as  to  the  priority  of  the 
mortgages  to  the  B  ink,  and  the  fourth  defendant.  The  facts  appear  to  be 
as  follows  : — On  27th  April  1888  the  title-deeds  relating  to  the  mortgaged 
property,  with  the  exception  of  some  unimportant  papers,  were  given  by 
the  Secretary  to  the  first  and  second  defendants, — he  taking  from  them  two 
letters, — for  the  purpose  of  enabling  them  to  raise  a  loan  elsewhere  to  pay 
off  the  mortgage.  These  letters  contemplate  some  person  being  sent  with 
the  deeds  on  behalf  of  the  Bank,  and  the  case  set  up  in  the  plaint  is  that 
a  clerk  and  bill  collector  of  the  Bank  were  sent  with  the  deeds.  This 
however  was  given  UD  in  the  course  of  the  case,  and  it  was  admitted  that 
nobody  on  behalf  of  the  Bank  was  sent  with  the  deeds.  The  first  and 
third  defendants  took  the  deeds  nexc  day  to  the  fourth  defendant's  son 
who  managed  her  business,  and  a  mortgage  for  Es.  4,000  was  executed 
that  day,  and  that  sum,  less  a  small  deduction  for  cost  of  stamp  and  charity, 
was  paid  to  the  first  defendant.  On  7th  May  a  further  mortgage  to  the 
fourth  defendant  for  Es.  1,000  was  executed,  and  that  sum  was  received 
[427]  by  the  first  defendant.  At  the  time  of  the  execution  of  these 
mortgages  the  plaintiff's  mortgage  was  not  registered.  Both  the  mortga- 
ges to  the  fourth  defendant  contain  certain  statements  that  no  prior 
mortgage  existed,  and  I  am  satisfied  on  the  evidence  that  the  fourth 
defendant,  or  rather  her  son  who  managed  the  transaction  for  her, 
advanced  the  money  and  took  the  mortgage  bona  fide  and  without  any 
notice  of  the  plaintiff's  mortgage.  The  question  I  have  to  determine  is 
whether  under  these  circumstances  the  plaintiff's  mortgage  is  to  be 
postponed  to  the  fourth  defendant's.  The  first  question  which  arises  is 
how  far  the  plaintiff  Bank  is  liable  for  the  Secretary's  acts  or  omis- 
sions, and  I  think  they  are  liable  in  this  case.  They  left  the  deeds  in 
the  custody  of  the  Secretary,  and  it  would,  I  think,  be  well  within  the 
scope  of  his  business  as  Secretary  to  allow  them  to  go  out  of  his  possession 
for  the  purpose  of  enabling  the  mortgagor  to  raise  a  loan  elsewhere 
to  pay  off  the  Bank's  mortgage.  If  he  did  not  take  proper  pre- 
cautions in  doing  this,  and  enabled  the  mortgagor  to  defraud  others, 

(1)  26  Oh.  D.  482.         (2)  8  M.  200.         (3)  2  De  G.  &  J.  21.         (4)  L.R.  10  Eq.  92. 
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the  Bank  is  responsible  for  his  carelessness.  This  is  nob  like  the  case  1889 
of  NortJiern  Counties  Fire  Insurance  Company  v.  Whipp  (l).  There  the  JULY  26. 
manager  of  a  Company  having  mortgaged  his  own  property  to  the  Company, 
and  being  in  custody  of  the  title-deeds  as  manager,  fraudulently  executed  ORIGINAL 
a  mortgage  to  a  third  party  without  notice  of  the  Company's  mortgage,  CIVIL. 
and  it  was  held  that  the  Company  did  not  lose  their  priority.  But  .  iT~iM 
there  the  manager  was  certainly  acting  outside  the  scope  of  bis  duties. 
He  was  not  the  agent  of  the  Company  for  the  purpose  of  defrauding 
them,  and  they  could  not  have  anticipated  that  he  would  use  the  posses- 
sion of  the  title-deeds  to  do  so.  Then  in  this  case,  assuming  that 
the  acts  or  omissions  of  the  Secretary  are  such  as  the  Bank  is  responsible 
for,  are  they  such  as  entitle  fourth  defendant  to  priority?  Section  115 
of  the  Evidence  Act  as  to  estoppel  is  relied  on  by  fourth  defendant's 
Counsel,  but  I  think  it  has  no  application  to  the  case,  as  there  is  nothing 
to  show  that  the  Secretary  had  any  intention  to  join  in  the  fraud  on  the 
fourth  defendant.  The  provision  of  law  affecting  the  case  is  Section 
78  of  the  Transfer  of  Property  Act,  and  the  question  to  be  decided 
is  whether  the  acts  or  omissions  of  the  Secretary  amount  to  gross 
negligence  within  the  meaning  of  that  section.  Apart  from  [428] 
authority,  I  should  consider  that  a  prior  mortgagee  parting  with  the 
title-deeds  to  the  mortgagor  for  the  purpose  of  raising  money  by  another 
mortgage,  is  guilty  of  gross  negligence  unless  he  takes  ordinary  precautions 
that  any  person  advancing  money  on  the  security  of  the  deeds  should 
know  of  his  mortgage,  such  as  sending  some  person  with  the  deeds, 
insisting  that  they  should  be  inspected  in  his  presence  or  otherwise.  Non- 
registration would  not  of  itself  be  gross  negligence  as  the  law  allows  four 
months,  but  it  is  a  reason  for  extra  caution.  Eegistration  would  be  noticed 
to  subsequent;  lenders,  but  without  it  how  is  a  prior  mortgage  to  be 
discovered  ? 

The  cases  of  Perry  Herrick  v.  Attwood  (2),  Briggs  v.  Jones  (3),  are 
directly  in  point  and  confirm  this  view.  In  the  case  of  the  Northern 
Counties  of  England  Fire  Insurance  v.  Whipp  (1)  before  referred  to,  all  the 
decisions  upon  this  subject  are  reviewed  and  certain  principles  are  laid 
down  which  certainly  seem  rather  to  affect  the  doctrine  of  Perry  Herrick 
v.  Attwood  (2),  and  Briggs  v.  Jones  (3),  and  to  require  that  there  should 
be  an  element  of  fraud  in  the  negligence  of  the  prior  mortgagee  to  constitute 
such  gross  negligence  as  would  postpone  him  to  the  subsequent  incum- 
brancer.  But  both  trie  casas  above-mentioned  are  referred  to  in  the 
judgment  in  the  later  case  and  not  dissented  from,  and  it  must  be 
taken  that  they  were  held  to  be  well  decided,  and  in  neither  of  these  cases 
there  was  any  suggestion  of  fraud  on  the  part  of  the  first  mortgagee.  I 
have  been  referred  by  the  learned  Counsel  for  the  fourth  defendant  to  a 
decision  of  Kernan,  j.,  in  Damodarav.  Somasundara  (4)  where  the  learned 
Judge  seems  to  have  followed  Briggs  v.  Jones  (3),  taking  the  same  view 
as  I  now  take  of  what  constitutes  gross  negligence  for  which  a  prior 
mortgage  will  be  postponed.  For  the  plaintiff  the  case  of  Mutha  v. 
Sami  (5)  is  relied  on,  but  in  that  case  the  Court  really  found  that  the  prior 
incumbrancer  was  guilty  of  no  negligence  at  all  and  did  nothing  but  deal 
with  his  own  mortgage  document  as  he  had  a  perfect  right  to  do,  and 
Briggs  v.  Jones  (3)  is  quoted  in  the  judgment  without  dissent.  Some 
stress  is  laid  by  the  plaintiff's  Counsel  on  the  fact  that  the  Secretary  of 

(1)  L.E.  26  Ch.  D.  482.  (2)  2  De  G.&.J.  21.  (3)  L.R.  10  Eq.  92. 

(4)  See  judgment  printed  balow.  (12  M.  429,  Ed.).  (5>  8  M.  200. 
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1889       the  Bank  kept  back  some  of  the  papers  relating  to  the  mortgaged  property, 
JULY  26.    But  I  think  there  is  nothing  in  this.   [429]  The  documents  he  parted  with 

carried  the  tible  as  far  back  as  1825,  and  there  was  nothing  in  them   to  put 

ORIGINAL  tue  fourth  defendant  upon  enquiry  for  further  papers.    It  is  argued  for  the 

CIVIL,      plaintiff  that  the  negligence  and  undue  haste  of  the  fourth  defendant's  son 

^T"^,.     i°  concluding  the  transaction  conduced  to  the  fraud  practised  upon  him  by 

'    the  first  defendant,  and  that  the  fourth  defendant  is,  therefore,  not  entitled 

to  priority.  I  cannot  see  that  there  was  any  negligence  on  the  part  of  the 

fourth  defendant's  son.     The  title-deeds  were,  on  the  face  of  them  all,  in 

order,  and  there  was  nothing  to  excite  a  suspicion  that  there  was  a  prior 

incumbrance,  and   enqiry  at  the   Registration    office  would  have   shown 

nothing.    The  mortgagor  declared  in  the  mortgage  deeds  there  was  no  prior 

incumbrance,  and  there  was  apparently  no  reason  why  he  should  not   be 

believed.     I  find   upon   the   fourth  issue   that   the   fourth    defendant    is 

entitled,   in  respect  of  her  mortgages  of  28th  April    1888  and    7th   May 

1888.  to  priority  over  the  plaintiff's  mortgage. 

Branson  and  Branson — Solicitors  for  plaintiff. 
Grant  and  Ling — Solicitors  for  defendants. 


12  M.  429. 
ORIGINAL  CIVIL. 

Before  Mr.  Justice  Kernan. 


DAMODARA  (Plaintiff)  v.  SOMASUNDARA  AND  OTHERS 
(Defendants)." 

Transfer  of  Property  Act— Act  IV  of  1882,    Section  78— Priority  of  mortgages — Gross 
negligence — Registration. 

A  mortgagee  at  the  request  of  the  mortgagors  returned  to  them  their  certifi- 
cate of  title  to  the  mortgage  premises  to  enable  them  to  raise  money  to 
pay  off  his  mortgage.  This  mortgage  was  duly  registered.  The  mortgagors 
who  remtine^  in  possession  of  the  mortgage  premises  throughout,  having  shown 
the  certificate  to  a  third  person  whom  they  informed  of  the  existence  of  the  first 
mortgage,  and  borrowed  Rs.  400  from  him,  subsequently  informed  him  that  the 
first  mortgage  was  paid  off,  delivered  the  certificate  to  him  and  executed  to  him 
a  mortgage  of  the  same  premises  to  secure  the  sum  of  Rs.  400  and  a  further 
sum  of  Rs.  800. 

Held,  that  though  the  second  mortgagee  had  been  wanting  in  caution,  yet 
since  he  had  been  thrown  of!  bis  guard  by  the  conduct  of  the  first  mortgagee, 
in  returning  to  the  mortgagors  their  certificate  of  title,  the  second  mortgagee 
was  entitled  to  priority  in  respect  of  his  security  over  the  first  mortgagee. 

[Appr.,  12M.  424  (428);   7   C.W.N,    11    (17);    R.,    15   M.  268 ;    31  M.    7  =  17M.L.J. 
499  =  3  M.L.T.  87.] 

[430]  THIS  was  a  suit  by  a  prior  mortgagee  against  the  mortgagors 
and  a  puisne  mortgagee  who  claimed  to  be  entitled  to  priority  in  respect 
of  his  security  over  the  mortgage  to  the  plaintiff  under  the  circumstances 
which  are  set  out  in  the  judgment. 

The  suit  came  on  before  KERNAN,  J.,  who,  after  taking  time  to  consi- 
der, delivered  the  following 

JUDGMENT. 

The  plaintiff's  mortgage  of  1879  from  defendants  Nos.  1  and  2  was 
duly  registered,  and  there  is  now  due  on  it  Rs.  400.  The  certificate  was 

•  Civil  Suit  No.  152  of  1983 
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put  in  the  plaintiff's  possession,  and  defendant  No.  I  signed  a  rent  agree-  OBIQINAI* 
ment,  remaining  in  possession.  The  mortgage  to  defendants  Nos.  3  and  4  CIVIL. 
is  dated  1st  July  1880  and  is  registered,  and  Es.  1,200  is  due  on  it.  The 
plaintiff  admits  that  on  the  6th  May  1880,  he,  at  the  request  of  defendants  ^  "•  *2^. 
Nos.  i  and  2,  handed  to  them  the  certificate  of  the  house  which  was  the 
subject  of  his  mortgage  for  the  purpose  of  enabling  the  defendants  to  raise 
money  on  the  security  of  the  property.  Defendants  Nos.  i  and  2  signed 
and  delivered  to  the  plaintiff,  on  the  6th  May,  Exhibit  A.  On  the  6th 
May,  defendants  Nos.  1  and  2  applied  to  defendants  Nos.  3  and  4  for  a 
loan  of  Es.  1,200  on  the  security  of  the  house,  and  they  produced  the  cer- 
tificate, but  stated  that  there  was  a  mortgage  on  the  house  which  defend- 
ant No.  1  intended  to  pay  out  of  the  loan.  Defendants  Nos.  3  and  4 
accordingly  advanced  to  defendants  Nos.  1  and  2  Es.  800  on  their  promis- 
sory note,  and  they,  defendants  Nos.  1  and  2,  took  away  the  certificate. 
In  July  1880,  defendant  No.  1  brought  to  defendants  Nos.  3  and  4  the 
certificate  and  stated  that  the  mortgage  was  paid  off,  and  asked  for 
the  further  loan  of  Es.  400  on  giving  a  mortgage  for  the  full  sum. 
Defendants  Nos.  3  and  4  believing  the  statement  that  the  mortgage  was 
paid,  advanced  Es.  400,  and  defendants  Nos.  1  and  2  executed  a  mort- 
gage for  Es.  1,200  which  was  registered.  Defendants  Nos.  3  and  4  did 
not  ask  defendants  Nos.  1  and  2  before  the  mortgage  was  executed  or 
afterwards,  who  the  mortgagee  was,  or  the  amount  of  bis  mortgage,  or 
whether  it  was  registered,  or  for  a  copy  of  it,  nor  did  they  ask  for 
possession  of  that  mortgage,  or  take  possession  of  it ;  but  the  defendant 
No.  1  was  in  possession,  and  defendants  Nos.  3  and  4  were  not  informed 
that  defendants  Nos.  1  and  2  bad  possession  under  a  rent  agreement 
with  the  mortgagee.  After  possession  of  the  certificate  was  obtained  by 
defendants  Nos.  1  and  2  from  the  plaintiff,  they  did  not  either  of  them 
return  to  the  plaintiff  within  the  five  days  mentioned  in  Exhibit  A,  and 
plaintiff  says  he  was  unable  to  find  them  ;  but  they  returned  at  the  end 
of  November  and  did  not  produce  the  certificate  nor  mention  the  fact  of 
the  borrowing  of  the  money,  or  of  the  execution  of  the  second  mortgage, 
nor  promise  to  pay  the  amount. 

[43 1]  This  suit  is  filed  by  the  plaintiff  to  recover  the  amount  of  his 
mortgage,  and  defendants  Nos.  3  and  4  on  their  application  were  mada 
supplemental  defendants.  They  contend  that  their  mortgage  is  prior  to 
the  plaintiff's  on  the  ground  that  the  plaintiff  was  guilty  of  gross  negli- 
gence in  placing  the  certificate  in  the  hands  of  defendants  Nos.  1  and  2 
and  thus  enabling  them  to  obtain  a  loan  on  the  mortgage  of  the  house, 
and  they  rely  on  Section  78  of  the  Transfer  of  Property  Act.  The 
plaintiff  contends  there  was  no  gross  negligence  on  his  part,  and  that  the 
defendants  were  not  induced  to  advance  money  by  any  negligence  of  the 
plaintiff,  but  that  the  defendants'  advance  of  money  was  owing  to  their  own 
negligence  in  not  enquiring  in  respect  of  the  prior  existing  mortgage  of 
which  they  had  express  notice.  The  equitable  doctrine  as  to  gross  neglect, 
embodied  in  Section  78  of  the  Transfer  of  Property  Act,  is  well  established, 
and  what  conduct  amounts  to  gross  neglect  has  been  considered  in  many 
cases.  No  general  definition  of  gross  neglect  has  been  nor  can  be  laid  down. 
Each  case  must  depend  upon  the  facts  proved  in  it  and  reasonable  inferences 
from  such  facts.  [His  Lordship  then  stated  the  facts  of  Evans  v.  Bick- 
nell  (1),  and  having  summarized  the  judgment  in  that  case,  proceeded  as 
follows : — ]  If,  therefore,  the  negligence  of  the  plaintiff  amounted  to 


MIV-82 


(1)  6  Ves,  Jun.  173. 
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ORIGINAL  constructive  fraud,  he  was  guilty  of  gross  neglect  within  the  rule  of  equity 

CIVIL.      a-n<!  of  the    Ach.     Constructive  fraud  is   defined   in  Story  at  paragraphs 

258  and  390 — see  Colyer  v.   Finch  (1) ;  Perry  Hernck  v.   Attwood  (2)  ; 

12  M.  429.    Hewit  v.  Loosemore  (3)  ;  Espin  v.  Pemberton  (4)  ;  Layard  v.  Maud  (5). 

Here  the  plaintiff  is  a  legal  mortgagee,  and  the  question   is  whether  the 

second  mortgagee   has  a  good  equitable   defence — a  right  to    have    the 

plaintiff's  mortgage  postponed. 

In  considering  the  evidence,  the  Exhibit  A,  the  letter  of  the  defendants 
Nos.  1  and  2,  though  important  on  the  question  of  negligence,  suggests 
the  defence  that  the  plaintiff,  in  fact  authorized  defendants  Nos.  1  and  2 
to  raise  money  on  mortgage,  and  that  defendants  Nos.  1  and  2  acced  on 
that  authority  in  executing  the  mortgage  to  the  defendants.  There  is  no 
doubt  that  the  plaintiff  delivered  theeertificite  to  the  mortgagor  on  the 
terms  contained  in  Exhibit  A. 

Under  those  terms  defendants  Nos.  1  and  2  were  authorized  to  place 
the  title-deeds  in  another  place,  i.e.,  to  raise  money  on  it  from  some  other 
person,  and  they  undertook  to  Day  the  plaint/iff  the  amount  of  the  principal 
remaining  due  and  interest,  and  get  back  the  [432]  mortgage  deed.  The 
plaintiff  relied  on  the  agreement  of  defendants  Nos.  1  and  2  to  raise  the 
money  in  five  days  and  pay  the  remainder  of  his  demand.  During  those  five 
days  defendants  Nos.  1  and  2  were  authorized  to  raise  money  on  the  security, 
and  if  they  had  executed  the  mortgage  within  those  five  days,  could  the 
plaintiff  have  disputed  the  security  ?  On  the  same  day  the  plaintiff  gave  to 
the  defendants  the  certificate  they  obtained  from  defendants  Nos.  3  and  4 
Es.  800,  on  a  promissory  note,  part  of  Es.  1,200,  agreed  to  be  lent  on 
mortgage  of  the  property,  stating  that  there  was  a  mortgage  on  the  pro- 
perty, and  that  they  would  pay  it  off.  The  mortgage  was  not  then 
executed,  but  it  was  agreed  by  defendants  Nos.  1  and  2  to  be  executed 
when  the  balance  of  Ks.  1,200  was  advanced.  The  plaintiff  did  not  take 
any  active  steps  after  the  five  days  to  get  back  the  deed,  and  even  when 
he  saw  defendants  Nos.  1  and  2  at  the  end  of  two  months,  he  does  not 
appear  to  have  demanded  or  insisted  on  the  production  of  the  deed.  The 
existence  of  Exhibit  A  does  not  appear  to  have  been  known  to  defendants 
Nos.  3  and  4.  Still  the  authority  to  pledge  had  been  given  to  the  plaint- 
iff. This  case  is  in  principle,  though  not  in  circumstances,  the  same  as 
Briggs  v.  Jones  (6).  In  the  view  expressed  in  that  case  I  think  the 
plaintiff's  mortgage  should  be  postponed. 

The  question  of  the  gross  negligence  attributed  to  plaintiff  cannot 
be  considered  apart  from  the  authority  to  pledge  given  by  the  plaintiff. 
The  plaintiff  most  negligently  placed  the  certificate  in  the  hands  of  defend- 
ants Nos,  1  and  2  and  allowed  them  to  represent  themselves  to  defendants 
Nos.  3  and  4  as  the  owners.  The  certificate  was  in  their  name.  In  Evans 
v.  Bicknell  (7)  the  essential  question  was  whether  there  was  an  intention 
by  Bicknell  that  Shapaell  might  represent  himself  as  owner.  Here  such 
an  intention  is  established  beyond  doubt.  The  plaintiff  took  no  steps  to 
ask  for  the  certificate  at  the  end  of  the  five  days.  The  plaintiff  says  that 
defendants  Nos.  1  and  2  did  not  return  after  they  got  the  certificate  for  two 

or  three  months He  says  defendants  Nos.  land  2  did  not  say 

they  had  raised  money,  but  they  did  not  produce  the  certificate,  and  the 
plaintiff  appears  to  have  accepted  their  promise  to  pay  the  balance. 
There  is  no  evidence  of  any  active  steps  taken  until  this  suit  is  filed  in 

(1)  5  H.L.C.  905.  (2)  2  De  G.  &  J   21.  (3)  9  Hare  449. 

(4)  4  Drew  333.     This  decision  was  affirmed  on  appeal,  see  3  De  G.  &  J.  547. 

(5)  L.R.  4  Eq.  397.         (6)  L.  R.  10  Eq.  92.  (7)  6  Ves.  Jun.  173. 
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May  1883,  and  even  then  the  plaintiff  apparently  was  not  aware  of  the  ORIGINAL 
claims  of  defendants  Nos.  3  and  4.     I  think  therefore  that  gross  neglect  is      CIVIL. 
attributable  to  the  plaintiff  in  delivering   the  deed  to   defendants  Nos.  1 
and  2  under  the  circumstances.  12  M.  429. 

The  plaintiff  however  contends  that  defendants  Nos.  3  and  4  had 
admittedly  express  notice  on  the  6th  May  1880  that  there  was  a  [433] 
mortgage,  and  as  they  made  no  inquiry  on  the  subject  either  as  to  the 
mortgagee  or  after  the  mortgage  or  any  copy  of  it,  or  whether  it  was 
registered,  and  as  they  did  not  get  the  possession  of  it,  or  any  release  of 
it,  the  defendants  have  been  grossly  negligent. 

The  plaintiff's  mortgage  is  prior  in  point  of  time  and  registration 
,  .  .  .  There  is  no  doubt  that  defendants  Nos.  3  and  4  could  have  ascer- 
tained who  the  mortgagee  was,  if  they  had  chosen  to  inquire,  and  if 
they  had  inquired  of  the  mortgagor  at  any  time  before  1st  July,  the 
date  of  their  mortgage,  they  would  have  been  informed  that  the  sum  of 
the  mortgage  was  not  paid,  and  it  would  have  been  their  duty  to  see 
that  it  was  paid,  or  to  have  got  a  receipt  or  discharge  from  the  mortgagee 
for  the  amount.  They  were  wanting  in  caution  in  not  making  the 
inquiry  ;  but  I  see  no  reason  to  think  that  they  wilfully  abstained  from 
inquiry.  They  were  informed  by  defendants  Nos.  1  and  2,  who  had 
the  deed  and  were  in  possession,  that  the  mortgage  was  paid  out  of  the 
loan. 

The  mortgagors'  representations  could  not  bind  the  prior  mortgagee  ; 
but  the  fact  that  defendants  Nos.  1  and  2  produced  the  deed  on  the  6th 
May  and  again  on  1st  July,  and  their  representations  to  defendants  Nos.  3 
and  4  on  both  occasions,  and  the  possession  by  them  of  the  property,  I 
think  may  be  fairly  considered  to  have  thrown  the  defendants  off  their 
guard.  They  did  not  abstain  from  all  inquiry,  but  were  misinformed  by 
the  party  whom  the  plaintiff  enabled  by  his  negligence  to  commit  the 
fraud.  I  do  not  see  that  under  the  circumstances  defendants  Nos.  3  and 
4  are  guilty  of  gross  negligence,  though  no  doubt  there  was  some  negli- 
gence. 

The  plaintiff  is  no  doubt  the  legal  mortgagee,  but  I  think  he  was 
guilty  of  gross  neglect  [see  Hewitt  v.  Loosemore  (1)] ,  and  as  such  neglect 
was  much  greater  than  that  of  defendants  Nos.  3  and  4,  if  one  of  two  parties 
must  suffer  for  the  acts  of  the  third  party,  he  who  has  enabled  the  third 
party  to  occasion  the  loss  must  sustain  it.  The  plaintiff  is  therefore 
not  entitled  to  the  benefit  of  the  rule-  "  qui  prior  est  in  tempore,  potior  est 
in  jure." 


(1)  9  Hare  449. 
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APPEL-  Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 

LATE 

CIVIL.  SANKARAN  (Defendant  No.  1),  Appellant  v.  PARVATHI  AND 


12  H.  434, 


OTHERS  (Plaintiff and  Defendants,  Nos.  2  to  22),  Respondents* 
126th  February  and  20th  March,  1889.] 

Malabar  Law — Decree   against  karnavan— Representative  of  tarwad — Limitation  Act, 
1877,  Section  14,  exp.  1,  Schedule  11,  Article  11. 

The  karnavan  and  an  anandravan  of  a  Malabar  tarwad  were  authorized  by  a 
karar  to  manage  the  affairs  of  the  tarwad.  A  decree  was  obtained  against  them, 
and  land  belonging  to  the  tarwad  was  attached  and  sold  in  execution-  The  plaint 
did  not  describe  the  defendants  otherwise  than  by  their  individual  names;  but 
the  plaintiff's  claim  was,  inter  alia,  in  respect  of  the  breach  of  a  contract  by  the 
defendants  to  put  him  into  possession  of  certain  land  which  was  expressed  to  be 
"  the  jenm  of  the  defendants'  tarwad."  It  was  found  in  the  present  suit  that  the 
amount  decreed  in  the  prior  suit  constituted  a  debt  due  by  the  tarwad  : 

Held,  the  decree  and  the  execution  sale  did  not  bind  the  tarwad — Daulat  Ram 
V.  Mehr  Chand  (1),  distinguished. 

This  suit  was  brought  on  8th  August  1884  to  declare  that  the  sale  in  execution 
was  not  binding  on  the  tarwad,  The  present  plaintiffs  being  members  of  the 
tarwad  intervened  in  execution  cf  the  decree,  but,  their  claim  was  dismissed  on 
5th  September  1882.  On  the  27th  September  1882  they  filed  a  suit  in  the  Court 
of  the  District  Munsif,  praying  for  the  relief  now  sought.  The  District  Munsif 
dif-mitsed  the  suit  on  the  ground  that  he  had  no  jurisdiction  On  appeal  the 
District  Judge  made  an  order  directing  him  to  dispose  of  it,  which  he  accordingly 
did  ;  and  he  passed  a  decree  against  which  an  appeal  was  pending  on  17th  Augusc 
1883.  But  on  the  last-mentioned  date  the  High  Court  set  aside  the  ord«r  of  the 
District  Judge  and  directed  him  to  ascertain  th*»  market-value  of  the  land  and 
make  a  fresh  order,  and  the  inquiry,  directed  by  the  High  Court,  did  not  termi- 
nate until  30th  October  1883  when  another  order  was  made  by  the  District  Judge 
by  which  the  original  decision  of  the  District  Munsif  was  confirmed  : 

Held,  that  the  prior  suit  terminated  only  on  the  30th  October  1883,  and 
that  the  present  suit  was  not  barred,  under  Limitation  Act,  1877,  Schedule  II, 
Article  11. 

[R.,  15  M.  333 ;  10  C.F.L.R.  67  (70) ;  i6  C.P.L.R.  19  (24).] 

APPEAL  against  the  decree  of  V.  P.  deKozario,  Subordinate  Judge  of 
South  Malabar,  in  original  suit  No.  37  of  1884. 

Suit  by  members  of  a  Malabar  tarwad  for  a  declaration  that  the 
sale  of  certain  tarwad  property  in  execution  of  a  decree  passed  in  original 
suit  No.  4  of  1881,  on  the  file  of  the  Subordinate  Court  at  Calicut,  against 
defendants  Nos.  2  and  3  does  not  bind  the  [435]  tarwad.  The  then 
defendant  No.  1  was  acting  as  karnavan,  and  the  then  defendant  No.  2 
was  an  anandravan  of  the  plaintiff's  tarwad. 

Defendant  No.  1  was  the  assignee  of  the  decree  referred  to  above. 
He  raised,  inter  alia,  a  plea  of  limitation  which  the  Subordinate  Judge 
dealt  with  as  follows  : — 

"  First  defendant  contends  that  defendants  Nos.  4  to  13  are  barred 
from  suing  to  set  aside  the  sale  of  the  plaint  properties,  under  Article  11 
of  Schedule  II  of  the  Limitation  Act,  and  that  as  the  present  plaintiffs 
could  only  enforce  this  claim  in  conjunction  with  these  defendants  and 
the  latter's  claim  is  barred,  plaintiff's  claim  is  also  barred — Ramsebuk  v. 
Ramlall  Koondoo  (2),  tKalidass  Kevaldas  v.  Nathu  Bahgvan  (3).  But  in 

•  Appeal  No.  144  of  1887. 
(1)  15  C.  70.  (2)  6  C.  815.  (3)  7  B.  217. 
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this  suit  the  plaintiffs  do  not  sue  to  set  aside  the  sale.  They  merely  ask 
for  a  declaration  that  the  sale  is  invalid.  The  claim  falls  under  Article 
120  and  is  not  barred." 

The  Subordinate  Judge  held  that  the  debt  sued  on  in  original  suit 
No.  4  of  1881  was  contracted  by  the  defendants  for  proper  tarwad 
purposes,  but  passed  a  decree  for  the  plaintiffs  on  the  ground  that  they 
were  not  bound  by  the  decree  passed  in  that  suit  against  defendants 
Nos.  2  and  3. 

Defendant  No  1  preferred  this  appeal. 

Sankaran  Nayar,  for  appellant. 

Bhashyam  Ayyangar,  Sankara  Menon,  and  Sundara  Ayyar,  for  res- 
pondents. 

The  farther  facts  of  this  ca.se  appear  sufficiently  for  the  purpose  of 
this  report  from  the  judgment  of  the  Court  (KERNAN  and  MUTTUSAMI 
Ai'YAR,  JJ.). 

JUDGMENT. 

The  first  question  for  decision  is  whether  the  decree  in  original  suit 
No.  4  of  1881  made  by  the  Subordinate  Judge  of  Calicut  binds  the  tarwad 
of  the  plaintiffs  in  this  suit  and  of  the  other  members  of  the  tarwad  who 
are  defendants.  The  defendants  in  that  suit  were  the  karnavan  of  the 
tarwad  and  an  anandravan,  who  were  by  karar  executed  by  the  family 
authorized  to  manage  their  affairs  and  to  raise  money  on  security  of  the 
properties  of  the  tarwad  or  otherwise.  It  is  found  in  this  suit  that  the 
amount  decreed  in  suit  No.  4  of  1881  is  a  debt  due  by  the  tarwad. 

[436]  But  the  defendants  in  suit  No.  4  of  1881  were  not  described 
in  the  plaint  as  karnavan  or  anandravan,  nor  is  any  reference  made  in  the 
plaint  to  the  karar.  The  plaint  states  that  the  defendants  agreed  to  grant 
the  plaintiffs  an  ubhayapattam  demise  of  certain  lands  therein  specified 
and  which  the  plaint  alleges  "  are  the  jenm  of  the  defendant's  tarwad  "  on 
a  kanom  of  Rupees  3,000  advanced  by  plaintiffs  to  the  defendants,  and 
that  the  defendants  agreed  to  put  the  plaintiffs  in  possession  of  the  pro- 
perty to  be  demised  and  that  the  defendants  by  deed  agreed  to  pay  interest. 
The  plaint  then  states  that  the  defendants  did  not  act  up  to  the  stipulation, 
and  the  plaintiffs  claimed  the  principal  sum  and  interest,  and  were  not 
willing  to  take  possession.  The  total  claim  set  out  in  the  plaint  is 
Rupees  7,560. 

The  decree  in  suit  No.  4  of  1881,  dated  the  4th  June  1881,  orders 
the  defendants  in  that  suit  to  pay  the  plaintiffs  Rupees  5,200  and  costs 
and  further  interest  on  Rupees  3,000  at  12  per  cent. 

Under  that  decree  immoveable  properties  of  the  tarwad  were  attached, 
and  the  plaintiffs  in  this  suit  presented  to  the  Subordinate  Court  in  suit 
No.  4  of  1881  a  claim  to  the  properties  attached  which,  they  alleged,  were 
tarwad  properties,  and  requested  removal  of  the  attachment.  That  claim 
was  disallowed  by  the  Court  under  Section  281  of  the  Civil  Procedure 
Code.  The  property  attached  belonged  to  the  tarwad.  No  members  of 
the  tarwad  were  parties  to  the  suit  No.  4  of  1881  except  the  two  defend- 
ants thereto,  who  were  not  described  in  the  plaint  or  decree  as  karnavan 
or  anandravan,  but  were  merely  described  by  their  individual  names.  The 
money  alleged  to  have  been  advanced  by  the  plaintiffs  is  not  in  the  plaint 
stated  as  advanced  to  or  for  the  purposes  of  the  tarwad.  No  relief  is  either 
sought  in  the  plaint  against  the  tarwad  or  their  properties  or  given  by  the 
decree.  But  it  is  contended  that  from  the  statement  in  the  plaint  that  the 
properties  agreed  to  be  demised  by  the  defendants  in  suit  No.  4  of  1881 
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1889        "  are  the  jenm  of  the  defendants'  tarwad,"  it   appeared  that  the  plaintiffs 
MARCH  30.  sought  to  affect  the  tarwad  and  their  properties  and  that  the   defendants, 

therefore,  represented  in  that  suit  the  tarwad. 

APPEL-  \Ve  are  unable  to  agree  to  this  contention,  looking  to  the  other  allega- 

LATE  tioos  in  the  plaint  and  to  the  relief  sought.  The  statement  referred  to 
ClVIL.  merely  describes  whose  the  properties  were  which  the  defendants  contracted 
to  demise.  The  plaint  states  the  defendants  [437]  broke  that  contract. 
12  M.  434.  The  plaintiffs  did  not  state  a  case  against  the  tarwad,  but  stated  a  case 
of  breach  of  contract  against  the  defendants  alone.  There  is  nothing  on 
the  face  of  the  plaint  in  suit  No.  4  of  1881  to  show  that  the  defendants 
were  sued  as  representatives  of  the  tarwad  or  to  show  that  the  tarwad  or 
their  properties  were  intended  to  b^  affected  by  that  suit,  and  as  the 
decree  is  one  against  the  defendants  only  by  their  individual  names, 
we  think  the  tarwad  was  not  bound  by  the  decree  within  the  principle  of 
the  decisions  of  the  Full  Bench  of  this  Court  [see  Ittiachan  v.  Velappan  (1)] ,. 
in  reference  to  suits  in  which  the  question  may  be  whether,  under 
certain  circumstances,  the  karnavan  represented  the  tarwad — Doulat  Ram 
v.  Mehr  Chand  (2),  Kombi  v.  Lakshmi  (3),  Bissessur  Lai  Sahoo  v.  Maha- 
rajah Luchmessur  Singh  (4). 

It  was  then  contended  that  the  effect  of  the  decision  by  the  Privy 
Council  in  Doulat  Ram  v.  Mehr  Chand  (2)  shows  that  the  principle  laid 
down  in  Ittiachan  v.  Velappan  (1)  should  no  longer  be  considered  as 
correct,  and  that  if  the  karnavan  was  a  defendant  in  a  suit,  even  though 
he  was  not  sued  as  karnavan,  and  though  there  was  nothing  on  the  face 
of  the  plaint  to  show  that  he  was  sued  as  representative  of  the  tarwad, 
or  that  it  was  intended  to  atfect  the  tarwad,  or  the  property  of  the  tarwad, 
still,  that  the  tarwad  would  be  bound  by  the  decree.  But  we  do  not 
accede  to  this  contention.  What  was  decided  in  that  case  was  that  the 
manager  of  a  Hindu  trading  family,  who  had  authority  to  grant  a  mortgage, 
represented  the  family  in  a  suit  by  the  mortgagee  to  enforce  the  mortgage, 
and  that  the  other  members  of  the  family,  not  parties  to  the  suit,  were 
bound  by  the  decree  subject  to  their  right  to  prove  that  the  debt  was 
not  of  a  nature  that  they  should  be  bound  thereby.  That  case  is  not  in 
conflict  with  the  principles  decided  in  Ittiachan  v  Velappan  (1)  relating  to 
suits  against  karnavans  of  tarwads.  We  think  that  case  does  not  in  its 
facts  or  in  effect  go  the  length  contended  for. 

The  next  question  in  this  case  is  whether  this  suit  is  barred  by 
limitation  on  the  ground  that  it  was  not  filed  within  12  months  from 
the  5th  of  September  1882,  the  date  of  the  order  disallowing  the  plaintiffs' 
claim  in  suit  No.  4  of  1881  under  Limitation  Act,  1877,  Schedule  II, 
Article  11. 

[438]  The  answer  of  the  plaintiffs  is  that  after  the  date  of  the  order 
of  the  5th  of  September  1882  the  plaintiffs  within  12  months  from  the 
date  of  that  order  filed  a  suit  in  the  Munsif's  Court,  No.  640  of  1882,  on 
the  same  cause  of  action  as  that  on  which  this  suit  is  founded,  but  that 
Court  from  defect  of  jurisdiction  was  unable  to  entertain  such  suit ;  and 
that  the  time  the  plaintiffs  were  prosecuting  that  suit  in  good  faith  and 
with  due  diligence  should  be  excluded  from  the  computation  of  12  months, 
and  therefore  this  suit  is  not  barred. 

The  facts  are  as  follows:  When  the  attachment  was  laid  on,  the  plaint- 
iffs lodged  a  claim  under  Civil  Miscellaneous  Petition  No.  959  of  1882, 
claiming  the  property  as  tarwad  property.  That  claim  was  disallowed  by 

(1)  8  M.  484  (488).         (2)  15  0.  70.          (3)  5  M,  201.  (4)  6  I.A.  233. 
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order  on  the  5tb  September  1882.  On  the  27th  September  1882  the  plaint- 
iffs filed  original  suit  No.  640  of  1882  in  the  Munsif's  Court,  praying  to 
establish  the  right  of  the  tarwad  to  the  property  attached  and  have  the 
attachment  sec  aside.  On  the  16th  December  1882  the  Munsif  held 
the  suit  was  outside  his  jurisdiction  and  returned  the  plaint  to  be  pre- 
sented to  the  proper  Court.  On  appeal  the  District  Judge  on  the  16th 
February  1883  held  that  tbe  Munsif  had  jurisdiction,  and  directed  him  to 
try  the  case.  Tbe  High  Court  by  order,  dated  17th  of  August  1883,  set 
aside  the  order  of  the  District  Judge  and  directed  him  to  ascertain  the 
market- value  of  the  land  and  pass  afresh  order.  After  the  District  J udge 
set  aside  the  order  of  the  Munsif,  the  plaint  was  filed  in  the  Munsif's 
Court  and  the  Munsif  heard  the  suit  and  made  a  decree  thereon.  An 
appeal  was  filed  in  the  District  Court  and  was  pending  when  the  High 
Court  made  the  order  of  the  17th  August  1883. 

If  the  17th  August  1883  is  to  be  taken  as  the  date  upon  which  the 
proceedings  in  suit  No.  640  of  1882  ended  under  explanation  I  to  Section  14 
of  the  Limitation  Act,  then  excluding  the  term  from  the  27th  Sep- 
tember 1882  to  the  17th  of  August  1883,  the  plaintiffs  should  be  barred. 
This  suit  was  filed  on  the  8th  of  August  1884  in  the  Subordinate  Judge's 
Court  a  new  plaint  being  &\ei.  The  explanation  limits  the  time  allowed 
to  the  date  when  the  proceedings  in  the  first  suit  were  ended.  The 
order  of  the  High  Court  did  not  end  the  prior  suit.  That  order  referred 
it  to  the  Judge  to  ascertain  the  market-value  of  the  land  and  directed  him 
to  pass  a  fresh  order. 

The  order  of  the  High  Court  was  sent  from  the  High  Court  to  the 
Judge,  and  the  inquiry  directed  by  High  Court  having  been  [439]  made 
the  Judge,  by  an  order,  dated  the  30th  of  October  1883,  confirmed  the 
original  order  of  the  Munsif,  and  the  prior  suit  was  then  terminated  only 
on  the  30th  of  October  1883.  The  suit  therefore  is  not  barred  by  limitation. 

We  believe,  however,  that  up  to  the  date  of  the  30th  of  October  1883 
the  plaintiff  did  prosecute  the  prior  suit  with  due  diligence  in  good  faith, 
and  that  the  cause  of  action  in  the  first  suit  and  that  in  this  suit  is  the 
same.  The  addition  of  members  of  the  family  as  defendants  does  not 
affect  the  question  of  limitation.  Being  of  opinion  that  defendants  in  suit 
No.  4  of  1881  were  not  sued  in  that  suit  as  representatives  of  the  tarwad, 
and  that  the  decree  in  this  suit  does  not  bind  the  tarwad,  and  being  also 
of  opinion  that  this  suit  is  not  barred  by  limitation,  we  dismiss  this 
appeal  with  costs. 


12  M.  439. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


VYTHINADAYYAN  AND  ANOTHER  (Defendants  Nos.  3  and  4), 

Appellants  v.  SUBRAMANYA  (Plaintiff),  Respondent.* 

[5th  and  13th  April,  1889.] 

Transfer  of  Property  Act—  Act  IV  of  1882,   Section  52— Lis  pendens — Partition  suit — 
Decree  by  consent. 

Pending  a  suit  for  partition  of  land,  &c. ,  two  of  the  parties  to  tbe  suit  sold  part 
of  the  land  in   question  to  a    stranger    who    was    not  brought  on  to  the  record. 

*  Appeal  against  Order  No.  142  of  1888. 
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After  the  execution  of  sale-deed  the  parties  to  the  suit  catered  into  a  compromise 
and  a  decree  was  pissed  by  consent  accordingly.  In  a  suit  by  the  purchaser  for 
possession  of  the  land  sold  to  him  : 

Held  the  purchaser  was  not  bound  by  the  decree  passed  by  consent. 
[Overruled,  29  M.  426  (F.B  )  =  16  M  L.J.  372  =  1   M.L.T-    145;    Dies ..  6  N.L  B.  240 
(•241)  ;  N.F.,  6  Ind   Gas   750  =  13  0.0.  98  ;  R.,   18    0.  188  ;  6  C.L  J.   609(612); 
17  C.W.N.  413  (416) ;  6  O.O.  294  ;  D.,  19  P  L.R.  1904.] 

APPEAL  under  Section  562  of  the  Code  of  Civil  Procedure  against  the 
order  aud  decree  of  K.  E.  Krishna  Menon,  Subordinate  Judge  of  Tanjore, 
in  appeal  suit  No.  744  of  1887,  reversing  the  decree  of  T.  A.  Krishnasami 
Ayyar,  District  Munsif  of  Mannargudi,  in  original  suit  No.  360  of  1886, 
and  remanding  the  suit  to  the  Court  of  the  District  Munsif  to  be  tried 
on  the  merits. 

[440]  Suit  for  partition  and  possession  of  land  conveyed  to  the 
plaintiff  by  defendant  No.  1  and  one  Kamm-inna  Ayyan  by  a  sale-deed, 
dated  17th  September  1874.  At  the  time  when  this  sale-deed  was 
executed  original  suit  No.  26  of  1874  was  pending  in  the  Subordinate 
Court  of  Tanjore.  The  above-montioned  vendors  and  other  members 
of  their  family  were  parties  to  that  suit,  and  the  prayer  of  the  plaint 
therein  was  for  the  partition  of  the  family  property  including  the 
land  in  question  in  the  present  suit.  Original  suit  No.  26  of  1874  was 
determined  on  27th  February  1875  by  a  decree  passed  by  consent  of  the 
parties. 

The  District  Munsif  held  that  the  plaintiff  was  bound  by  the  above 
decree  as  a  purchaser  pendente  lite,  and  passed  a  decree  accordingly.  On 
appeal,  the  Subordinate  Judge  reversed  the  decision  of  the  District  Munsif 
observing : — 

"  It  is  admitted  that  the  suit  in  which  tha  decree  was  passed  was 
"  not  a  contentious  one,  and  that  the  decree  was  not  the  result  of  the 
"  investigation  of  the  merits  of  the  suit.  It  proceeded  simply  upon  a 
"  razinama  filed  by  the  present  plaintiff's  vendors  and  the  then  plaintiffs 
"  in  the  suit.  It  seems  to  me  that  a  purchaser  pendente  lite,  ought  to  be 
"  bound  only  by  such  results  which,  from  the  nature  of  the  suit,  and  from 
"the  relief  prayed,  he  might  expect  would  take  place.  He  had  no  reason 
*'  to  expect  that  his  vendors  would  be  treacherous  enough  to  give  up  certain 
"  property  to  their  opponents  which  they  had  already  sold  to  plaintiff. 
"  The  force  of  Us  pendens  applies  only  to  an  adjudication  which  is  the 
"  natural  result  of  the  investigation  of  the  merits  of  suits  and  not  to  mere 
"  agreements  which  the  parties  chose  to  make  during  the  pendency  of  the 
"  suits.  If  a  purchaser  pendente  lite,  did  not  think  fit  to  become  a  party 
"  to  the  suit,  he  cannot  beheld  bound  by  any  agreement  which  the  parties 
"  chose  to  make  or  any  order  that  may  be  made  thereon — Kasumunissa 
"  Bibee  v.  Nilratna  Bose  (1).  The  plaintiff  is  not  therefore  bound  by  the 
"  razi  decree  in  original  suit  No.  26  of  1874.  The  Munsif's  decree,  which 
"  proceeded  upon  this  preliminary  point,  is  reversed  and  the  suit  remanded 
"  for  trial  on  its  merits.  " 

Defendants  Nos.  3  and  4,  who  were  in  possession  of  the  land  in 
question,  preferred  this  appeal. 

Pattabhiramayyar,  for  appellants. 

[441]  Bhcshyam  Ayyangar,  for  respondent. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  the  Court  (COLLINS,  C.J.,  and 
PARKER,  J.). 

(1)  8  C.   79  (85). 
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The  facts  are  as  follows  :— The  plaintiff  purchased  the  property  in 
dispute  on  17th  September  1874  from  defendant  No.  1,  and  his  brother 
Ramanna,  during  the  pendency  of  a  partition  suit  (original  suit  No.  26  of 
1874)  to  which  defendant  No.  1  and  Ramanna  were  parties,  that  suit 
being  brought  by  the  present  defendant  No.  2  and  Nagu.  The  sale-deed 
purported  to  convey  to  the  plaintiff  plaint  items  1,  2  and  3.  The  plaint- 
iff was  not  made  a  party  to  suit  No.  26  of  1874,  and  it  was  compromised 
by  the  parties.  The  razinama  decree  gave  to  defendant  No.  2  and 
Nagu  (plaintiffs  in  that  suit)  the  western  two-thirds  in  items  1  and  2 
and  the  whole  of  item  No.  3.  The  defendants  contended  that  the  plaintiff 
is  bound  by  the  decree  in  that  suit,  being  a  purchaser  pendente  lite  ;  that 
he  can  take  the  eastern  one-third  in  items  1  and  2,  but  that  he  can  have 
no  portion  of  No.  3.  The  plaintiff,  on  the  other  hand,  claims  one-third  in 
each  item  according  to  quality. 

The  District  Munsif  held  that  the  plaintiff  as  a  purchaser  pendente 
lite  was  bound  by  the  decree  in  suit  No.  26  of  1874,  and  gave  him  a  decree 
for  the  eastern  one-third  in  items  1  and  2  and  dismissed  his  claim  to  No.  3. 
On  appeal  the  Subordinate  Judge  held  that  the  doctrine  of  Us  pendens 
applied  only  to  an  adjudication  on  the  merits,  and  not  to  mere  agreements 
which  the  parties  chose  to  make  during  the  pendency  of  the  suit.  He 
therefore  remanded  the  suit  for  trial  on  the  merits.  The  present  appeal 
is  against  that  order. 

The  following  cases  were  referred  to  in  argument  : — Munisami  v. 
Dakshanamurthi  (i),  Brahannayaki  v.  Krishna  (2),  K&sumunnissa  Bibee 
Nilratna  Bone  (3),  and  Jenkins  v.  Robinson  (4). 

We  are  of  opinion  that  the  order  of  the  Subordinate  Judge  is  right. 
The  true  rule  as  to  Us  pendens  as  laid  down  in  Bellamy  v.  Sabine  (5)  is 
that  neither  party  can  alienate  the  property  in  dispute  so  as  to  affect 
his  opponent,  and  the  foundation  for  the  rule  is  that  it  would  be  impossible 
any  suit  should  be  brought  to  a  [442]  successful  termination  if  aliena- 
tions, pendente  lite,  were  permitted  to  prevail.  Hence  it  was  held  that  the 
necessities  of  mankind  require  that  the  decision  of  the  Court  in  the  suit 
shall  be  binding  not  only  on  the  litigant  parties  but  also  on  those  who 
derive  title  under  them  by  alienations  made  pending  the  suit,  whether 
such  alienees  had  or  had  not  notice  of  the  pending  proceedings. 

According  to  Roman  Law  after  htis  contestatio,  the  subject  in  dispute 
became  litigious  and  passed  into  quasi-judicial  custody  ;  but  where  a  suit 
is  compromised  by  the  act  of  the  parties  we  think  the  litis  contestatia 
has  ceased,  and  the  Court  performs  no  judicial  function,  but  only  an 
administrative  one  in  recording  the  compromise.  This  is  the  view  taken 
by  Couch,  C.J.,  in  Eailas  Chandra  Ghose  v.  Fulchand  Jaharri  (6)  and  is 
consistent  with  the  principle  laid  down  by  Chelmsford,  L.C.,  and  Lord 
Romily  in  Jenkins  v-  Robinson  (4) ;  see  also  the  use  of  the  terms  "  conten- 
tious suit  or  proceedings  "  in  Section  52  of  the  Transfer  of  Property  Act. 

We  therefore  confirm  the  order  of  the  Subordinate  Judge  and  dismiss 
this  appeal  with  costs. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Parker  and  Mr.  Justice  Shephard. 


R  \MAKRISTNA  AND  OTHERS  (Plaintiffs),  Appellants  v. 
SUBBAKKA  (Defendant),  Respondent*      [7fch  and  12th  March,  1889.] 

Hindu  Law — Inlieritance — lllatam — Burden  of  proof. 

N,  a  Hindu,  who  had  admittedly  been  taken  as  illatam  into  the  fa:nily  of  his 
father  in-law  died,  leaving  property  which  he  had  acquired  by  virtue  of  hia  illatam 
marriage.  He  was  succeeded  by  his  son,  who  died  without  issm,  leaving  only  a 
sister  surviving  him.  In  a  suit  by  the  brother  of  N,  who  was  the  managing 
member  of  his  family,  to  recover  the  property  from  the  sister  of  the  last  holder  : 

Held,  that  the  plaintiff  was  prima  facie  entitled  to  recover,  notwithstanding 
the  admission,  and  that  it  was  for  the  defendant  to  establish  any  special  circum- 
stances to  rebut  his  claim. 

APPEAL  against  the  decree  of  L.  A.  Campbell,  District  Judge  of 
Nellore,  in  original  suit  No.  27  of  1887. 

[443]  This  was  a  suit  to  establish  the  plaintiff's  right  to,  and  to 
obtain  possession  of,  the  moveable  and  immoveable  property  of  one  Picbi 
Eeddi,  deceased. 

Plaintiff  No.  1  was  the  brother  of  one  Narasa,  the  late  father  of  the 
deceased,  and  sued  as  the  managing  member  of  his  undivided  Hindu 
family,  of  which  plaintiffs  Nos.  2  and  3  were  also  members ;  he  further 
claimed  as  heir  to  the  deceased. 

The  defendant  was  the  only  sister  of  the  deceased  whose  only 
brother  had  predeceased  him  leaving  no  issue.  She  was  in  possession 
of  the  property  in  dispute  and  claimed  to  be  entitled  to  it — (1)  upon  the 
fact  which  was  set  forth  in  the  plaint,  that  her  father,  Narasa,  bad  been 
taken  as  illatam  into  the  family  of  his  father-in-law,  and  subsequently 
had  become  possessed  of  a-11  the  -property  of  that  family,  and  (2)  upon  the 
allegation,  which  was  riot  tried,  that  her  husband  bad  been  taken  by 
Narasa  as  ill'itam  son-in-law. 

The  District  Judge  framed  the  following  among  other  issues  :  "  Are 
"  the  natural  brother  and  nephews  of  an  illatam  son-in-law  heirs-at-law 
"  of  that  illatam  son-in-law's  sons,  who  survived  him,  in  respect  of  the 
"  prooerty  of  the  family  to  which  he  was  affiliated  in  preference  to  his 
"daughter?" 

Upon  this  issue,  the  District  Judge,  after  considering  the  two  cases 
referred  to  in  the  judgment  of  Shephard,  J.,  and  Chenchamma  v.  Subbaya(l), 
recorded  a  finding  in  the  negative,  and  without  proceeding  to  try  the  other 
issues  raised  on  the  pleadings  he  dismissed  the  plaintiff's  suit. 

The  plaintiffs  preferred  this  appeal  against  the  decree  of  the  District 
Judge. 

Mr.  Subramanyam,  for  appellants. 

Mr.  Wedderbitrn,  for  respondent. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the 
purpose  of  this  report  from  the  following 


Appeal  No.  136  of  1888. 
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PARKBB,  J. — The  District  Judge  has  decided  the  suit  upon  the  first        

issue  only,  and  we  are  of  opinion  that  he  has  placed  the  onus   probandi  on     APPBl- 
the  wrong  side. 

It  appears  that  Narasa  Reddi  predeceased  his  wife,  bub  that,  at  her 
death  at  any  rate,  their  sons  Venkata  Eeddi  alias  Pichi  Eeddi  and 
Earni  Eoddi  took  jointly  as  full  owners.  The  younger  brother  died  first  12  M.  MB 
without;  issue,  and  elder  brother  was  [444]  then  the  last  full  owner. 
According  to  the  ordinary  rule  of  Hindu  Law  his  paternal  uncles  are  nearer 
reversioners  than  his  sister,  and  it  is  for  those  who  allege  a  suecial  custom 
or  a  special  arrangement  at  variance  with  the  ordinary  rule  of  law  to  prove 
the  same.  Treating  the  property  as  self -acquired,  the  origin  of  the  self- 
acquisition  would  not  prima  facie  affect  the  right  of  inheritance. 

The  defendant  alleges  that  her  husband  was  taken  as  illatam  son-in- 
law  into  her  father's  family,  in  order  thai;  after  the  death  of  her  lost  sur- 
viving brother,  the  entire  family  property  should  be  enjoyed  by  her  as 
of  right,  This  plea  it  is  for  her  to  prove. 

I  would  reverse  the  decree  of  she  District  Tourt  and  remand  the  suit 
to  be  heard  on  the  merits.  The  costs  will  abide  and  follow  the  result. 

SHEPHARD,  J. — The  last  holder  of  the  property  sought  to  be  recovered 
was  Venkata  Eeddi  alias  Pichi  Eeddi,  who  died  in  November  1886,  leaving 
him  surviving  his  sister,  the  defendant,  and  the  plaintiff,  his  father's 
brother.  Apart  from  any  special  custom,  there  is  no  doubt  that  the 
plaintiff  is  entitled  to  recover.  The  suit  has  been  dismissed  on  the  ground 
that  the  plaint  discloses  the  fact  that  the  defendant's  father,  Narasa,  who 
died  30  years  ago,  was  taken  by  one  Putta  Venkata  Eeddi  as  his  illatam 
son-in-law,  and  it  has  been  held  that  the  plaintiff  who  belongs  to  Narasa's 
original  family  cannot  take  property,  which  came  to  him  by  virtue  of 
his  illatam  marriage,  to  the  exclusion  of  a  member  of  the  family  into 
which  he  married.  I  am  of  opinion  that  this  decision  cannot  be  sup- 
ported. It  has  been  held  that  a  person  who  is  taken  as  illatam  into 
another  family  does  not  thereby  lose  his  right  of  inheritance  in  his 
natural  family — Balarami  v.  Pera  (1).  The  tie  of  relationship  be1 
tween  him  and  his  natural  family  is  not  severed  as  it  is  when  there  is 
an  adoption  under  Hindu  Law.  From  this,  I  think,  it  must  follow  that 
the  members  of  his  natural  family  must  equally  have  such  rights  in  re- 
spect of  property  acquired  by  him  as  they  would  otherwise  have  had. 
The  circumstance  of  being  taken  as  illatam  constitutes  a  mode  whereby 
the  person  taken  acquires  property — Challa  Papi  Reddi  v.  Challa  Koti 
Reddi  (2),  and  if  that  circumstance  is  not  inconsistent  with  the  person 
affected  still  remaining  a  member  of  his  own  family,  I  cannot  understand 
why  it  should  affect  the  rules  which  would  ordinarily  [445]  govern 
the  devolution  of  his  property  on  his  death.  It  may  seem  hard  that  a 
member  of  the  family  into  which  the  illatam  son-in-law  was  taken  should 
be  ousted  from  the  oroperty  originally  belonging  to  that  family  in  favour 
of  one  who  belongs  to  another  family.  But  that  is  a  necessary  con- 
sequence of  the  alienation  in  favour  of  the  illatam  son-in-law.  It  was 
competent  to  him,  or  at  any  rate  to  his  last  surviving  son,  who  was  sole? 
owner  of  the  property,  to  alienate,  and  it  must  equally  be  an  incident  of 
the  property  that  on  the  death  of  the  last  sole  owner  it  should,  in  trte 

(1)  6  M.  267.  (2)  7  M.H.C  R.  25. 
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1889       absence   of  special  custom    to  the  contrary,  go  to  his   heirs  according  to- 
MARCH  12.  Hindu  Law. 

In  my  opinion  the  decree  of  the  Court  below  must  be  reversed  and 
APPEL-     the  case  remanded   for  trial  on  the  merits.     Costs  to  be  provided  for  in- 
LATE       revised  decree. 
CIVIL. 


APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


MEKAPEBUMA  AND  ANOTHER  (Plaintiffs),  Appellants  v. 
THE  COLLECTOR  OF  SALEM  AND  OTHERS  (Defendants) 
Respondents*      [4th  January  and  5th  March,  1889.] 

Revenue  Recovery  Act  (Madras),  Act  II  of  1864,  Sections  25,  27. — Regulation  V  of  1804, 
Section  20 — Notice  on  minor  defaulter — Irregularity  in  revenue  sale. 

A  mitta  consisting  of  an  unsurveyed  village,  of  which  the  plaintiffs  (minors) 
were  the  registered  proprietors  of  an  undivided  moiety,  was  brought  to  sale  for 
arrears  of  kist  and  was  purchased  for  the  plaintiffs  by  their  guardian,  duly 
appointed  under  Regulation  V  of  180i,  Section  20.  The  sale  was  subsequently 
cancelled  ;  and  further  arrears  having  accrued,  the  mitta  was  attached  again. 
Before  the  second  attachment  took  place,  the  guardian  died,  and  no  one  having 
been  appointed  to  succeed  him,  though  an  application  was  made  to  the  Court 
for  that  purpose,  a  written  demand  under  Revenue  Recovery  Act,  Section  25,  was 
tendered  to  the  plaintiffs'  mother  and  affixed  to  the  wall  of  the  house  on  17tb 
January,  and  notice  under  Section  27  was  served  on  17th  February.  The  sale 
took  place  in  September  and  defendant  No.  2  became  the  purchaser.  It  was 
admitted  that  a  division  of  the  village  was  impracticable.  In  a  suit  by  the 
plaintiffs  by  their  mother  and  next  friend  to  set  aside  the  sale  : 

[448]  Held,  since  service  of  a  demand  upon  the  defaulter  is  an  essential  pre- 
liminary to  sale,  the  sale  was  invalii  so  far  as  the  share  of  the  plaintiffs  was 
concerned,  and  the  sale  as  a  whole  was  vitiated  by  the  irregularity, 

[D-,  22  M.  440  (446)  =  9  M.L.J.  190.] 

APPEAL  against  the  decree  of  C.  W.  W.  Martin,  District  Judge  of 
Salem,  in  original  suit  No.  9  of  1884. 

Suit  by  two  minor  plaintiffs,  suing  by  their  mother  and  next  friend 
to  set  aside  a  sale  of  their  undivided  share  in  a  mitta  for  arrears  of 
revenue.  The  District  Judge  dismissed  the  suit  and  the  plaintiffs 
preferred  this  appeal  against  his  decree. 

The  Acting  Advocate-General  (Hon.  Mr.  Spring  Branson)  and 
Subramanya  Ayyar,  for  appellants. 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  Bhashyam 
Ayyangar  and  Kalianaramayyar,  for  respondents. 

Tbe  facts  of  the  case  andthe-'  arguments  adduced  on  the  appeal 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 
Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

JUDGMENT. 

The  plaintiffs'  father,  Mekaperuma  Oodayan,  was  the  owner  of  half 
the  Senthamangalam  mitta.  He  died  in  1876  and  the  plaintiffs  were 
then  registered  as  owners  of  his  moiety.  The  other  sharers  were  defend- 
ant No.  2,  who  owned  T^,  which  he  purchased  in  ]880;  defendants 


•  Appeal  No.  96  of  1887. 

660 


IY.] 


MEKAPEBUMA  V.  COLLECTOR  OF  SALEM 


12  Mad.  448 


Nos,  4  and  6,  who  jointly  owned  another  yj  I  defendant  No.  7,  who' 
Owned  i,  and  defendant  No.  8,  who  owae  1  the  remaining  ^ 

On  the  death  of  the  plaintiffs'  father,  one  Varada  Peruma  Oodayan 
was  appointed  their  guardian  by  the  District  Court  under  Section  20  of 
Eegulation  V  of  1804.  The  kist  due  to  Government  was  allowed  to 
fall  into  arrears,  in  consequence  of  which  the  whole  mitta  was  attached 
and  was  sold  on  9fch  March  1882  by  revenue  auction.  It  was  purchased 
by  the  plaintiffs'  guardian,  Varada  Peruma  Oodayan,  for  Es.  65,000,  on 
behalf  of  the  plaintiffs  ;  but  as  he  did  not  pay  the  balance  of  the  purchase 
money,  the  sale  was  ultimately  cancelled. 

The  plaintiff's  guardian  died  on  1st  December  1882,  and  shortly 
afterwards  a  fresh  attachment  of  the  mitta  was  made  for  the  old  arrears 
and  for  arrears  which  had  accrued  subsequently.  At  the  date  of  this 
attachment  no  new  guardian  had  been  appointed  by  the  District  Court 
for  the  minor  plaintiffs  under  Section  20,  Eegulation  V  of  1804.  The 
first  notice  under  Section  25,  Act  II  of  1864,  was  tendered  to  the  minors' 
mother  on  17th  January  1883,  but  she  refused  to  receive  it,  and 
it  was  then  affixed  to  the  wall  of  the  [447]  house.  The  second  notice 
under  Section  27  is  said  to  have  been  served  on  17th  February  1883, 
but  it  does  not  appear  in  what  mode  service  was  effected.  On  2nd  March 
1883,  the  Collector  wrote  to  the  District  Judge  suggesting  that  the  Court 
should  appoint  a  fresh  guardian  for  the  minors.  From  the  endorsement 
made  by  the  District  Judge  upon  the  letter  (dated  16th  July  1883),  it  would 
appear  that  the  Judge  prepared  to  consult  the  Collector  as  to  the  fitness 
of  Subbaraya  Oodayan  (plaintiff's  brother-in-law)  to  be  appointed  guardian; 
but  there  is  nothing  to  show  whether  any  further  steps  were  taken.  At 
any  rate  when  the  mitta  was  brought  to  sale  a  second  time  on  14th  Sep- 
tember 1883,  no  fresh  guardian  had  been  appointed  by  the  Court. 

At  that  sale  the  mitta  was  knocked  down  to  defendant  No.  2  for 
Es.  1,50,800.  The  plaintiff's  mother  and  Subbaraya  Oodayan  above  men- 
tioned attended  the  sale  and  bid  for  the  plaintiffs,  but  their  last  bid  was 
Es.  50  less  than  that  of  defendant  No.  2.  It  would  appear  that  they  had  in 
hand  at  that  time  some  Es.  15,000,  which  was  nearly  double  the  amount 
of  the  arrears  of  kist  due  on  the  mitta  ;  but  plaintiffs' mother  and  defendant 
No.  2  were  equally  desirous  that  the  mitta  should  be  sold,  each  hoping  to 
purchase  the  whole  estate. 

The  plaintiffs' mother  (the  unsuccessful  bidder)  now  sues  on  their 
behalf  to  set  aside  the  sale  on  the  ground  that  the  whole  proceedings  were 
illegal  and  not  binding  on  the  plaintiffs.  It  is  alleged  among  other  things 
that  the  Collector  (defendant  No.  1)  was  bound  to  have  attached  the 
moveable  property  of  the  registered  holders  in  the  first  instance  ;  that  the 
demand  notice  was  not  served  upon  any  properly-constituted  guardian  df 
the  minor  plaintiffs,  nor  was  it  legally  served  ;  that  the  sale  of  the  whole 
mitta  for  so  small  an  arrear  was  unnecessary  and  illegal  ;  and  that  defend- 
ant No.  1  improperly  refused  to  receive  the  arrears  on  the  day  of  sale. 

The  District  Judge  overruled  all  the  objections  of  the  plaintiffs  and 
dismissed  the  suit  with  costs. 

The  first  objection  taken  in  appeal  is  that  under  the  terms  of  the 
sunnud  the  personal  property  of  the  defaulters  should  have  been  first  sold. 
It  appears  that  some  of  the  moveables  of  defendant  No.  2  were  released 
on  his  electing  that  the  land  should  be  proceeded  against.  The  other 
proprietors  had  concealed  their  moveables-  This  provision  in  the 
sunnud  was  no  doubt  meant  to  [448]  save  landed  proprietors  from 
losing  their  estates  for  non-payment  of  kist  if  the  sale  of  their  moveable 

661 


APPEL- 
LATE 
CIVIL. 

12  M.  i*5. 


12  Mad.  449 


INDIAN  DECISIONS,   NEW  SERIES 


[Yol. 


1689  properties,  which  could  more  easily  be  replaced,  would  suffice  to  satisfy 
If  AKOII  6.  the  demands  of  the  State  ;  but  in  this  instance  it  is  clear  that  all  the  pro- 

prietors  wished  the  estata  to  be  sold.  The  reason  is  obvious; — one  -fa 

APPBL-     share  bad  been  bought  by  the  defendant  No.  2,  a  man  of  different  caste, 

LATK       and  it  was  felt  on  all  sides  that  the  only  way  to  prevent  constant  quarrels 

CIVIL.      was  fc°  allow  the  estate  to  be  sold  and  endeavour   to   outbid    the   outsider 

who  had  thus  intruded  into  the  family  estate.     The  defendant  No.  2  on 

*?'*•  **8.    hia  side  was  equally  anxious  for  a  sale,  being  desirous  of   purchasing   the 

whole  mitta.     The  District  Judge  has,  we  think,  shown  that  a  division  of 

the  mitta  was  impracticable,  nor  indeed  did  any  of  the  parties  really  desire 

aay  division. 

The  only  sound  ground  on  which  the  sale  can  be  impugned  is  the 
absence  of  any  demand  legally  served  upon  the  minors  preliminary  to  the 
sale  of  September  1883.  The  service  of  such  demand  upon  the  defaulter 
is  a  legal  and  essential  preliminary  to  sale,  and  the  plea  that  the  sale  of 
September  1883  was  only  a  re-sale  will  not  avail  since  the  demand  then 
included  arrears  which  had  accrued  subsequent  to  the  first  sale  and  for 
which  a  fresh  attachment  was  necessary.  The  District  Judge  held  that 
though  the  Collector  might  have  exercised  a  more  proper  discretion  had 
he  waited  until  the  Court's  guardian  was  appointed,  he  had  not,  acted 
illegally  in  dealing  with  the  mother,  the  natural  guardian.  For  the 
Government  it  was  contended  that  Section  20,  Regulation  V  of  1804, 
only  threw  upon  the  Collector  the  duty  of  reporting  the  case  to  the  Judge 
in  the  first  instance  ;  that  the  Collector  had  done  his  duty  and  that 
-Varada  Peruma  Oodayan  had  been  appointed ;  and  that  though  the 
tlolleotor  had,  as  a  matter  of  courtesy  and  for  convenience,  informed  the 
Court  of  the  death  of  the  guardian,  he  was  not  bound  so  to  do.  The 
fault,  if  any,  it  was  urged  was  that  of  the  District  Judge. 

In  this  view  we  are  not  able  to  concur.  The  omission  of  the  Dis- 
trict Court  to  appoint  another  guardian  is  no  doubt  unexplained,  though 
possibly  it  may  have  been  due  to  the  sudden  illness  and  death  of  the 
then  presiding  Judge.  It  would  have  been  open,  however,  to  the 
Collector  to  have  reminded  his  successor  of  the  duty  which  had  devolved 
upon  him,  or  in  case  of  neglect  to  have  moved  this  Court  for  a  direction. 
But  in  any  case  it  was  certainly  incumbent  upon  the  Collector  to  see 
that  the  demand  [449]  notice  was  served  upon  some  person  legally 
entitled  to  represent  the  minor  defaulters. 

It  is  then  urged  that  it  is  the  usual  practice  of  the  Revenue  Depart- 
ment to  serve  such  notices  upon  the  natural  guardians  of  the  minor  heirs 
of  deceased  landholders,  and  that  such  notices  are  usually  accepted  as 
valid.  No  doubt  this  may  be  so,  but  in  the  case  before  us  the  procedure 
of  Section  20,  Regulation  V  of  1804,  had  been  actually  adopted  and  a 
guardian  had  been  appointed  by  the  Court.  The  guardian  had  died  and 
application  had  been  made  to  the  Court  to  appoint  another  guardian. 
The  mother  declined  to  act  herself  and  disclaimed  all  right  to  look  after 
the  interests  of  the  minors  with  reference  to  the  mitta,  and  petitioned  the 
Collector  prior  to  the  sale  to  undertake  the  management  of  the  estate 
under  Section  28,  Act  II  of  1864,  since  there  was  no  one  to  look  after  the 
interests  of  the  minors.  Under  these  circumstances  we  cannot  hold  that 
the  service  of  the  demand  notice  upon  the  mother  was  a  valid  service 
upon  the  minor  defaulters. 

The  sale  of  the  minors'  interests  is  therefore  invalid,  and  this  being 
so  it  appears  to  us  that  the  irregularity  must  vitiate  the  whole  sale.  The 
minors  are  entitled  to  a  joint  undivided  one-half  share  in  a  mitta  which 
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consists  of  a   single    village   unsurveyed    and   the    division  of  which    is       1889 

admitted  to  be  impracticable.     The  appeal  must  therefore  be  allowed  and  MARCH  5. 
the  sale  of  the  mitta  set  aside.     The  appellants   are  entitled  to  their  costs        ~ 

from  respondent  No.  1  in  this  Court  and  the  Court  below,  but  the  other  APPEL- 
respondents  will  bear  their  own  costs.  LATE 

CIVIL. 


12  M.  450  =  1  Weir  633. 
[450]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


12  M.  443. 


QUEEN-EMPRESS  v.  JAMMU  AND  ANOTHER.*     [10th  April,  1889.] 

Abkari  Act — Act    I  0/1886  (Madras),  Sections  55   (a),  69 — Rules  notified  by  Govern- 
ment under  Abkari  Act — Rules  for  "  immediate  "  removal  of  toddy. 

Toddy-drawers  failing  to  remove  their  toddy  to  a  shop  or  distillery  "  within  a 
reasonable  time  "  after  it  is  drawn,  are  punishable  under  Section  55  (a)  of  the 
Abkari  Act,  though  their  licenses  do  not  refer  to  the  Government  notification, 
made  under  the  Act,  prescribing  its  immediate  removal. 

CASE  reported  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure,  by  H.  S.  Wynne,  Acting  District  Magis- 
trate of  South  Canara. 

The  case  was  stated  by  the  Acting  District  Magistrate  as  follows  : — 

"  The  accused  are  both  licensed  toddy-drawers  and  the  charge  in 
both  cases  is  that  they  after  drawing  toddy  left  it  for  some  hours  in  the 
gardens,  which  is  found  to  be  an  offence  under  Section  55  (a)  of  the  Abkari 
Act,  in  that  paragraph  6  of  the  Government  Notification  No  220,  dated 
28th  July  1888,  issued  in  Fort  St.  George  Gazette,  dated  3 1st  July  1888, 
Part  I,  page  548,  directs  that  toddy  is  to  be  "  immediately  '  conveyed  to  a 
distillery  or  shop. 

"  But  the  same  notification  (vide  page  551)  contains  the  form  of  the 
license  issued  to  these  tappers  under  sanction  of  which  they  draw  toddy, 
and  nothing  is  said  in  it  of  carrying  the  toddy  '  immediately  '  to  the  shop 
or  distillery,  nor  is  the  Government  notification  referred  to  in  any  way  in 
the  said  license  so  that  it  could  be  held  to  be  incorporated  in  it.  The 
section  under  which  they  have  been  convicted  runs :  '  whoever  in  contra- 
vention of  this  Act,  or  of  any  rule  or  order  made  under  thi-*  Act,  or  of  any 
license  or  permit  obtained  under  this  Act  ....  possesses  liquor.' 
It  seems  to  me  doubtful  whether  under  the  circumstances  the  convictions 
are  legal." 

[451]  The  Acting  Govern ment"Pleader  (Subramania  Ayyar),  for  the 
Crown. 

The  Court  (COLLINS,  C.J.,  and  WILKINSON,  J.)  delivered  the 
following 

OEDEK. 

We  are  unable  to  concur  with  the  District  Magistrate  that  the 
conviction  was  wrong.  The  rules  framed  by  the  Governor  in  Council 
have  the  force  of  law,  and  in  accordance  with  them,  the  holder  of  a  tree- 
tapping  license  is  bound  to  convey  the  pots  containing  toddy  to  the  shop 

'  Criminal  Revision  Cases  Nos.  96  and  97  of  1889. 
663 


12  Mad.  452  INDIAN  DECISIONS,  NEW  SERIES  [Vol. 

1889       immediately  after  the  removal  from  the  trees.     As  remarked  hy  the  Sub- 
APBIL  10     Magistrate   the   word  "  immediately  "  must  be  held  to  be   equivalent  to 
"  within  a  reasonable   time,"  and  what  is  a- reasonable   time  must  depend 
APPEL-     on  (J^Q  facts  of  each  case,  care  being  taken  that  opportunity  for  illicit  sale 
LATE       is  not  encouraged.     We  decline  to  interfere. 
CRIMINAL.  

12  M.  480=  12  M  451  =  1  Weir  113. 

1  Weir  635. 

APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  KtfJ  Chief  Justice,  and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  SUBBAYYA.*     [llth  and  17th  July,  1889.] 

Penal  Code,  Sections  181,  182  —  Examination  on  affirmation  of  one  preferring  a  crimi- 
nal appeal —Verification  of  petition  of  appeal — Criminal  Procedure  Code, 
Sections  342,  428,  540. 

In  a  petition  of  appeal  from  a  conviction,  the  appellant  falsely  stated  that  the 
convicting  Magistrate  declined  to  summon  his  witnesses.  The  Magistrate  to 
whom  the  appeal  was  preferred  called  upon  the  appellant  to  verify  the  allegations 
in  the  petition  of  appeal  on  solemn  affirmation,  and  he  did  so  : 

Held,  that  the  appellant  had  not  committed  an  offence  under  Section  181  or 
182  of  the  Penal  Code. 

[P.,  19  A.  200  (201)  =  17  A.W.N.  23  ;  R.,  33  A.  163  (165)  =  7  A.L.J.  1143  =  11  Or.  L.J. 
537  =  7  Ind.  Gas.  914;  4  Ind.  Gas.  160  =  12  O.G.  303.] 

CASE  reported  for  the  orders  of  the  High  Court  under  Section  438  of 

the  Code   of  Criminal   Procedure  by  E.  J.    Sewell,    the   Acting   District 

Magistrate  of  Cuddapab. 

The    accused    was    charged    under    Sections    181  and    182    of    the. 

Penal  Code  under  the  circumstances  set  out  in  the  judgment  of  the  High 

Court. 

[452]  The    Magistrate   before  whom  he  was  charged  discharged  him 

under  Section  253  of  the  Code  of  Criminal  Procedure  on  the  grounds  (1)  that 

his  examination  on  affirmation   was  illegal  and  (2)   that  the  information 

given  by  him  was  not  intended  by  him  to  injure  the  Magistrate  referred  to 

but  to  procure  a  reversal  of  his  sentence. 

As  to  these  grounds  the  District  Magistrate  said  in  his  report  to  the 

High  Court  :— 

"  Neither  of  these  reasons  for  dismissal  seem  to  me  valid.  Section  428 

"  of  the  Code  of  Criminal  Procedure  authorises  a  Magistrate  hearing 
an  aopeal  to  take  an  yadditional  evidence  he  may  consider  necessary, 

'  and  Section  540,  Criminal  Procedure  Code,  authorises  him  to  examine 
any  person  at  any  stage  of  any  proceeding  under  the  Code.  Unless 
therefore  the  appellant  was  an  accused  person  (when  Section  342  pre- 

"  vents  his  examination  on  oath)  the  Head  Assistant  Magistrate  was 
authorised  to  examine  him  on  oath  or  affirmation.  I  can  see  no  ground 
for  the  Magistrate's  opinion  that  Appireddi  Subbayya,  when  appeal- 
ing against  his  conviction,  was  in  the  position  of  an  accused  person. 

"  Moreover,  the  point  on  which  he  was    examined  had   nothing   what- 

''  ever  to  do  with  his  guilt  or  innocence  of  the  charge  against  him, 
but  was  only  relevant  to  the  question  whether  he  had  been  fairly  and 

"  legally  tried. 

*  Criminal  Revision  Case  No.  241  of  1889. 
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"  As  to  the  charge  under  Section  182,  the  section  includes  the  giving        1889 

"  of  false  information  bo  a  public  servant  knowing  it  to  be  likely  that    JULY  17. 

"  he  will  thereby  cause  such  public  servant  to  use  his  lawful  power  to  the 

"  injury  or  annoyance  of  any  person,  or  to  do   or  omit  anything  which  he     APPEL- 

"  ought  not  to  do,  or  omit  if  the  true  state   of   facts were  known  by      LATE 

"  m'm;  CRIMINAL. 

In  this  case  the  statement   that  the  witnesses  were  not  summoned 
"  was  false,  and  there  is  evidence  that  Appireddi  Subbayya   knew  it  to  be  *2  M  *31  = 
"  false,  it  was  evidently  both  intended  and  known  to  be  likely  to  cause  the  *  Weir  113. 
"  Head  Assistant  Magistrate  to  order  a  new  trial  or  further  inquiry  which 
"  he  certainly  would  not  have  done  if  he  had  known  the  true  state  of  the 

41  r       L     » 

facts. 

Counsel  were  not  instructed. 

The  facts  of  this  case  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment;  of  the  Court  (COLLINS,  C.J.,  and  PARKER, 
J.) 

JUDGMENT. 

[453]  The  accuse^  appealed  against  this  conviction  by  the 
Sheristadar-Magistratd  of  Jammalamadugu,  and  in  his  petition  of  appeal, 
stated,  among  other  things  that  the  Sheristadar-Magistrate  had  declined 
to  summon  the  witnesses  cited  for  the  defence.  On  being  required  to 
give  a  statement  to  th*t  effect  on  solemn  affirmation  by  the  Head 
Assistant  Magistrate,  he  did  so.  On  inquiry  it  appeared  that  that  state- 
ment was  false.  Thereupon  the  accused  was  prosecuted  for  offences 
under  Sections  181  and  182,  Indian  Penal  Code.  The  Second-class  Magis- 
trate, who  inquired  into  the  case,  discharged  the  accused  under  Section 
253,  Code  of  Criminal  Procedure,  on  the  ground  that  the  appellant  in  a 
criminal  case  was  not  liable  to  be  examined  on  oath  or  solemn  affirmation 
and  that  he  gave  information  not  with  any  intent  to  injure  the  Sheristadar- 
Magistrate  but  in  order  to  secure  his  own  acquittal.  The  Acting  District 
Magistrate  refers  the  order  of  discharge  to  his  Court,  and  suggests  that  it 
should  be  set  aside  as  illegal.  It  was  nob  the  intention  of  the  legislature 
that  the  accused  shou'd  be  called  upon  during  the  trial  of  a  criminal  case 
to  make  a  statement  on  oath,  or  that  he  should  be  liable  to  punishment 
for  giving  false  answers  to  questions  put  to  him  (Section  342).  The  Code 
does  not  require  that  the  appeal  petition  should  be  verified  ;  Sections  428 
and  540  do  not  seem  to  us  to  authorise  the  examination  of  the  accused  as 
a  witness.  A  criminal  appeal  is  a  continuation  of  the  criminal  case,  and, 
except  so  far  as  there  is  a  provision  to  the  contrary,  the  appellant  has  the 
privilege  of  the  accused  and  cannot  be  punished  for  making  a  false  state- 
ment (section  342,  Criminal  Procedure  Code). 

On  these  grounds  we  are  of  opinion  that  the  acquittal  was  right  and 
that  we  cannot  interfere  on  revision. 
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12  M.  484. 


12  M. 454. 
[454]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Parker. 


VALLABHAN  (Petitioner),  Appellant  v.  PANGUNNI  AND  OTHERS 
(Defendants),  Respondents*      [4th  atd  30th  April,  1889.] 

Civil  Procedure  Code,  Sections  244.  293,  306,  309.  588— Court-sale— Liability  of  default- 
ing purchaser — Appeal  from  order  under  Section  293—  tie&ale. 

At  a  sale  in  execution  of  a  decree  a  decree-holder,  who  had  obtained  leave  to 
bid,  was  alleged  to  have  made  a  bid  through  hi*  agent  of  Rs  90.000,  but  he 
shortly  afterwards  repudiated  the  bid  and  did  not  pay  t  he  deposit.  The  property 
was  put  up  for  sale  again  on  the  following  day  under  Section  306  of  the  Code  of 
Civil  Procedure  and  was  in  due  course  knocked  down  for  a  smaller  sum.  The 
judgment-debtor  filed  a  petition  under  Section  '293  to  recover  from  the  decree- 
holder  the  loss  by  resale  ;  the  petition  was  rejected.  On  appeal  : 

Held,  (1)  that  the  question  at  issue  was  one  arising  between  the  parties  to  the 
suit  and  that  an  appeal  lay  against  the  order  rejecting  the  petition  ; 

(2l  that  the  property  having  been  forthwith  put  up  again  and  sold  under 
Section  306  of  the  Code  of  Civil  Procedure  was  resold  within  the  meaning  of 
Section  293. 

[F.,  16  M.  20:  28M.  87  =  14  M.L.J.  475;  R.,  13  M.  504;  19  M.  29;  3  L.B.R.  225 ;  D., 
15  M.  226;    18  M.  439.] 

APPEAL  against  the  order  of  E.  K.  Krishnan,  Subordinate  Judge  of 
South  Malabar,  on  Miscellaneous  petition  No.  60  of  1888. 

ID  original  suit  No.  28  of  1879,  a  decree  was  passed  in  favour  of  the 
plaintiff  (the  present  counter-petitioner  No.  1),  and  certain  forest  land, 
the  property  of  the  family  of  the  judgment-debtors,  (of  whom  the  present 
petitioner  was  one),  was  brought  to  sale  in  execution.  The  present  coun- 
ter-petitioners No9.  2— 4  were  the  holders  of  other  decrees,  in  execution 
of  which  they  claimed  rateable  distribution  of  the  proceeds  of  the  above 
sale.  At  the  sale  counter- petitioner  No.  5,  who  WHS  alleged  to  be  the 
agent  for  counter-petitioners  Nos.  1 — 4,  bid  Rs.  90  000,  and  the  property 
was  knocked  down  in  the  name  of  counter-petitioner  No.  1,  who  had  ob- 
tained leave  to  bid  ;  counter-petitioner  No.  1,  however,  in  a  few  minutes 
repudiated  the  bid.  The  matter  having  been  at  once  reported  to  the 
Subordinate  Judge,  he  on  the  same  day  made  the  following  order  : — 

[455]  "  The  withdrawal  cannot  be  permitted.  The  nazir  is  directed 
"  to  levy  25  per  cent,  of  the  purchase-money  or  get  such  of  the  purcha- 
sers as  hold  decrees  against  the  judgment-debtors  to  put  in  satisfaction 
of  decree  to  that  extent.  In  default  the  property  is  to  be  forthwith 
"  put  up  again  and  sold.  The  deficiency,  if  any,  will  be  recovered  from 
"  the  purchasers  under  the  ruling  in  Javherbai  v.  Haribhai  (1)." 

No  deposit  was  paid:  the  property  was  put  for  sale  again  on  the  next 
day,  13th  December,  and  on  the  19th  it  was  knocked  down  to  petitioner 
No.  6,  the  Collector  of  Malabar,  for  Rs.  42,100. 

In  the  present  petition  it  was  sought  to  recover  from  the  counter- 
petitioners  Rs.  47,900,  being  the  difference  between  the  two  sums  above 
referred  to.  The  Subordinate  Judge  held  that  counter-petitioners  Nos.  2 
— 4  had  not  authorized  the  first  bid,  and  rejected  the  petition,  expressing 
his  reasons  as  follows  : — 


*  Appeal  against  Order  No.  76  of  1888. 
(1)  5  B.  575. 
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"  From  all  the  circumstances,  I  find  that  there  was  no  sale  as 
"  contemplated  by  Section  306,  because  there  was  no  payment  of  25  per 
"  cent,  and  poundage.  The  ruling  in  Intizam  All  v.  Narain  Singh  (l) 
"  appears  to  me  in  point,  and  there  was  certainly  no  resale  under  Section 
"  293,  because  the  property  was  not  again  proclaimed.  The  sale,  as  a 
"  matter  of  fact,  took  place  on  the  19th  December,  on  which  date  it  was 
"  adjourned  by  the  Court  under  the  discretion  vested  in  it  by  Section  291. 
"  I  therefore  think  that  the  order  which  I  endorsed  on  the  nazir's  report, 
"  dated  12th  December,  based  on  Javherbai  v.  Haribhai  (2)  cannot  be 
"  enforced  Ic  is  cancelled,  and  the  petition  is  rejected." 

The  petitioner  preferred  this  appeal. 

Mr.  W.  Grant,  for  appellant. 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  Bhashyam 
Ayyangar,  Sundara  Ayyar  and  Govinda  Menon,  for  respondents. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment 
of  the  Court  (COLLINS,  C.J.,and  PARKER,  J.). 

JUDGMENT. 

The  application  now  under  appeal  was  made  under  Section  293  of  the 
Code  of  Civil  Procedure  by  the  third  defendant  in  original  suit  No.  28  of 
1879  on  the  file  of  the  Calicut  [456]  Subordinate  Judge's  Court  to  recover 
from  the  counter-petitioners  Es.  47,900  being  the  difference  between  the 
sum  of  Es.  90,000,  bid  by  counter-petitioner  No.  5  as  agnt  for  the  other 
counter-petitioners,  and  Es.  42,100  the  sum  for  which  the  properties  were 
ultimately  sold. 

Counter-petitioners  Nos.  1 — 4  were  decree-holders  entitled  to  rateable 
distribution,  and  counter-petitioner  No.  5  is  alleged  to  have  been  their 
agent.  The  property  was  put  up  on  12th  December  1887,  the  upset  price 
in  the  proclamation  being  given  as  Es.  5,000  ;  but  on  it  being  represen  ed 
to  the  Subordinate  Judge  that  at  the  last  auction  which  had  been  stopped, 
the  Collector  had  bid  Es.  84,000  for  the  same  property,  the  Subordinate 
Judge  ordered  the  nazir  to  cry  up  the  property  at  that  price.  The  only 
bid  after  that  was  for  Es.  90,000  which  was  bid  by  counter-petitioner  No.  5 
as  the  agent  for  counter- petitioner  No.  1,  Pangunni  Menon,  in  whose  name 
the  property  was  knocked  down.  Pangunni  Menon  failed  to  deposit  the 
25  per  cent-  of  the  purchase  money,  or  to  pay  the  poundage  ;  and  on  it 
being  reported  to  the  Subordinate  Judge  by  the  nazir,  that  all  the  judg- 
ment-creditors withdrew  from  the  sale,  he  passed  an  order  directing  that  the 
property  be  forthwith  put  up  again  and  sold  and  that  the  deficiency,  if 
any,  might  be  recovered  from  the  purchasers,  under  the  ruling  in  Javherbai 
v.  Haribhai  (2).  The  property  was  put  up  again  on  the  following  day 
(13th  December)  and  purchased  by  the  Collector  for  Es.  42,100  on  19th 
December  1887.  The  sale  was  confirmed  on  20th  February  1888. 

The  Subordinate  Judge  found  that  counter-petitioners  Nos.  2 — 4 
had  not  authorized  counter-petitioner  No.  5  to  bid  for  them  ;  that  there 
was  no  sale  as  contemplated  by  Section  306  of  the  Civil  Procedure 
Code  since  there  was  no  deposit  Intizam  All  v.  Narain  Singh  (l)  and  that 
in  any  case  there  was  no  re-sale  under  Section  293,  because  the  property 
was  not  again  proclaimed.  On  these  grounds  he  dismissed  the  judgment- 
debtor's  petition. 
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It  is  first  objected  that  there  is  no  appeal,  since  Section  588  of 
the  Code  of  Civil  Procedure  does  not  provide  any  appeal  from  an 
order  under  Section  293  of  the  Code  of  Civil  Procedure,  and  it  is  argued 
that  the  question  is  not  one  arising  between  the  parties  to  the  suit 
or  their  representatives,  but  between  the  judgment-debtor  [457]  and  the 
auction-purchasers,  and  that  the  summary  order  can  only  be  set  aside  in 
a  regular  suit. 

Pangunni  Menon,  counter-petitioner  No.  1,  had  obtained  leave  on 
12th  December  to  bid  at  the  sale,  and  as  far  as  this  Court  is  concerned,  the 
first  question  appears  to  have  been  decided  in  Viraraghava  v.  Venkata  (1). 
In  ihat  case  it  was  held  that  a  judgment-debtor,  who  claimed  to  have 
a  sale  set  aside  on  the  ground  of  fraud,  the  judgment-creditor  having 
procured  a  sale  without  advertisement  and  purchased  without  leave  of  the 
Court,  was  debarred  from  bringing  a  separate  suit  to  set  aside  the  sale, 
inasmuch  as  the  question  arose  between  the  parties  to  the  suit  and  related 
to  the  execution  of  the  decree  within  the  meaning  of  Section  244  of  the 
Civil  Procedure  Code.  The  decision  in  Pachayappan  v.  Narayana  (2)  was 
referred  to  as  against  this  view,  but  in  that  case  it  does  not  appear  that 
the  auction-purchaser  was  a  party  to  the  suit.  We  are  therefore  of 
opinion  that  an  appeal  does  lie. 

We  agree  with  the  Subordinate  Judge  that  the  evidence  does  not 
show  that  counter- petitioner  No.  5  had  authority  to  bid  for  counter-peti- 
tioner's Nos.  2 — 4,  and  we  observe  that  the  Collector,  counter-petitioner 
No.  6,  has  been  improperly  made  a  party  in  this  appeal.  As  against 
counter-petitioners  Nos.  2 — 4  and  6,  the  appeal  must  therefore  be  dis- 
missed with  costs.  Trie  appeal  must  also  fail  as  regards  counter-petitioner 
No.  5,  who  only  bid  as  Pangunni  Menon's  agent  in  the  presence  of  his 
principal. 

The  decision  in  Intizam  Ali  v.  Narain  Singh(3)  does  not  appear  to  us 
to  affect  the  present  case.  There  the  bidder  did  not  pay  the  deposit  till  some 
days  subsequent  to  the  sale,  and  the  Court  held  on  the  application  of  the 
judgment-debtor  that  the  sale  was  invalid  since  the  property  should  have 
been  forthwith  put  up  again  and  sold ;  hence  the  judgment-debtor  was 
held  entitled  to  have  the  sale  set  aside.  In  the  case  before  us  there  is 
no  question  whether  Pangunni  Menon  is  entitled  to  claim  the  benefit 
of  the  sale.  The  only  question  is  whether  the  judgment-debtor  is 
entitled  to  recover  from  him  the  deficiency  of  price  which  has  happened 
on  a  re-sale. 

In  this  case  the  Subordinate  Judge  ordered  the  procedure  laid  down 
in  Section  360  of  the  Civil  Procedure  Code  to  be  observed,  and  the  property 
to  be  forthwith  put  up  again  aud  sold.  But  it  [458]  is  contended  that 
such  sale  was  nob  a  re-sale  within  the  meaning  of  the  Code,  but  only  a 
continuance  of  the  original  sale,  and  we  are  referred  to  Section  309  of  the 
Civil  Procedure  Code  as  showing  that  where  a  re-sale  was  intended,  'a 
fresh  notification  was  necessary.  We  were  also  referred  to  the  remarks 
of  Mr.  Justice  Norris  in  Bhim  Singh  v.  Sarwan  Singh  (4). 

With  regard  to  the  case  last  quoted,  we  may  observe  that  the  real 
question  before  the  learned  Judge  was  whether  there  had  been  a  material 
irregularity  in  publishing  or  conducting  the  sale  and  the  question  whether 
the  putting  up  to  sale  again  under  Section  306  was  a  re-sale  within  the 
meaning  of  the  Code  was  not  before  the  Court.  We  observe  also  that 
under  Section  309,  a  fresh  notification  is  not  prescribed  in  the  case  of  every 
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re-sale,  but  only  when  the  re-sale  is  in  default  of  payment  of  the  purchase 
money  within  the  time  allowed  for  such  payment.  The  reason  for  this 
is  obvious.  Uader  Section  307  a  purchaser  who  has  paid  the  deposit  is 
allowed  15  days'  grace  to  pay  the  balance  ;  if  be  fail  other  bidders  will 
have  dispersed  and  a  fresh  notification  is  necessary  ;  but  it  is  not  necessary 
when  the  purchaser  fails  to  deposit  at  once  his  25  per  cent,  under  Section 
306  and  the  property  is  put  up  again  forthwith. 

We  are  unable  to  hold  that  when  property  is  put  uo  again  forthwith 
and  sold  under  Section  306  of  the  Civil  Procedure  Code,  that  it  is  not 
resold  within  the  meaning  of  Section  293,  and  we  are  fortified  in  this 
opinion  by  the  fact  that  the  High  Courts  of  Bombay  and  Calcutta 
have  arrived  at  a  similar  conclusion,  Javherbai  v.  Haribhai  (1)  and  Eam- 
dhani  Sahai  v.  Raj  rani  Kooer  (2). 

The  claim  as  against  counter-petitioner  No.  1,  Pangunni  Menon,  has 
not  been  determined  on  the  merits.  We  must  therefore  allow  the  appeal 
with  respect  to  him  and  remand  the  case  for  a  fresh  order.  The  costs 
hitherto  incurred  as  between  him  and  the  appellant  will  be  provided  for 
in  the  revised  order.  As  against  the  other  respondents  the  appeal  must 
be  dismissed  with  costs.  (Separate  costs  for  Collector  and  one  set  of  costs 
for  the  others). 


[459] 


12  M.  459  =  1  Weir  42. 
APPELLATE  CRIMINAL. 


Before  Sir  Arthur  J.  H.  Collins.  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 

QUEEN-EMPRESS  v.  VENKATASAMI.*     [15th  April,  1889.] 

Penal  Code,  Section  84— Plea  of  insanity  in  criminal  cases— Legal  test  of  responsibility 
in  cases  of  alleged  unsoundness  of  mind, 

The  accuesd  stabbed  a  child  (his  brother's  wife)  with  a  sword  and  killed  her. 
He  was  charged  with  murder,  and  plea  of  insanity  set  up  at  the  trial.  No  motive 
could  be  assigned  for  his  attack  on  the  child,  in  which  he  persisted  in  the  pre- 
sence of  other  persons  ;  and  it  appeared  that  he  had  been  in  the  habit  of  treating 
the  child  kindly  and  affectionately.  He  was  suffering  from  fever  and  want  of  food 
at  the  time,  and  the  medical  evidence  showed  it  was  possible  that  the  act  was 
committed  under  a  sudden  attack  of  homicidal  mania.  It  was  in  evidence  that  he 
had  abused  some  of  his  relar,ious  a  short  time  before — the  abuse  being  probably 
due  to  irritability  of  mind  caused  by  fever.  He  confessed  the  crime  to  the  Village 
Magistrate  and  answered  questions  put  to  him  rationally,  but  before  the  com- 
mitting Magistrate  and  the  Sessions  Judge  he  denied  that  he  had  killed  the 
child.  He  was  convicted  of  murder  : 

Held,  that  as  the  accused  was  not  proved  to  have  been  by  reason  of  unsound- 
ness  of  mind  incapable  of  knowing  the  nature  of  his  act  or  that  he  was  doing  what 
was  wrong  or  contrary  to  law,  the  conviction  was  right.  Queen- Empress  v. 
Lachman  Dagdu  (I  L.R.,  10  B.  512)  approved. 

[P.,  230.  604  (6091  ;  R.,  14  B.  564  (570) ;  13  Or.  L.J.  164  (166)  =  13  Ind.  Gas.  916=  7 
N.L.R.  185  ;  4  Ind.  Cas.  985  (9891  =  6  ML.T.  101  =  94  P.L.R.  1909  =  16  P. W.R. 
1909  (Or.);  17  O.P.L.R.  113  (117);  15  O-C.  321  (340);  Rat.iUnr.  Or.  Cas.  698  (699).] 

CASE  referred  to  the  High  Court  under  Section  374  of  the  Code  of 
Criminal  Procedure  for  the  confirmation  of  the  sentence  of  death  passed 
on  the  accused  by  H.  H.  O'Farrell,  x\cting  Sessions  Judge  of  Kurnool. 

The  accused  was  convicted  of  the  murder  of  a  child  (his  brother's 
wife)  under  the  circumstances  set  out  in  the  judgment  of  the  Court.  In 
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support  of  the  plea  of  insanity,  the  medical  officer  of  the  district  was 
called  and  gave  the  following  deposition : — 

"  The  prisoner  before  the  Court  has  been  under  my  observation  in  the 

APPEL-     district  jail  since  4th  of  February  in  consequence  of  a  requisition  addressed 

LATE       to  me  from  this  Court.     So  far  as    my  observation    has    gone    while    the 

CRIMINAL,  prisoner  was  in  the  jail,  I  have  no    reason   to  believe   that  he   is  insane  ; 

but  if  the  medical  evidence   is    [460]    required    on   the  whole   merits  of 

12  H.  459=  fcne  ca8Qt  this  opinion  might  be  modified. 

1  Weir  42.  "  j    nave    Deen   pre8ent    in    Court  the  whole  of   to-day,    and   have 

heard  the  evidence  given  by  the  witnesses.  I  find  from  the  evidence  that 
the  prisoner  had  been  sick  of  fever  for  six  days  previous  to  the  occurrence; 
that  he  had  bad  very  little  food  during  that  period  ;  and  that  whilst  in  this 
enfeebled  condition,  he  had  fever  on  the  night  previous  to  the  deed,  and 
that  during  the  period  when  be  was  supposed  to  have  had  fever  he  used 
words  in  a  manner  which  renders  it  possible  that  he  was  then  suffering 
from  delirium.  I  consider  that  the  abusive  tendency  taken  by  the  delirium 
is  a  matter  of  great  importance.  He  was  evidently  suffering  from  the 
opinion  that  some  one  had  injured  him, and  I  find  that  the  prosecution  offers 
no  theory  of  intention  whatever.  It  is  shown  that  the  sword  or  swords  with 
which  the  deed  was  committed  were  in  the  same  hut.  It  is  also  admitted 
that  he  lived  affectionately  with  the  child  he  killed,  and  that  none  of  the 
abuse  of  the  previous  evening  was  directed  towards  her.  It  is  an  established 
fact  that  during  and  after  paroxysms  of  intermittent  fever,  there  occasion- 
ally arises  a  want  of  mental  control  known  as  post  febri  lunacy. 
I  consider  that  the  chances  are  that  the  prisoner  was  labouring  under  the 
impression  that  some  one  had  injured  him  and  under  this  opinion  and 
incited  thereto  by  the  fact  of  the  sword  being  at  hand  without  in  all 
probability  knowing  that  this  was  a  child  had  started  at  unknown 
enemies.  The  fact  of  the  goat  having  been  wounded  also  helps  the  theory 
to  some  extent,  especially  if  the  Head  Constable's  theory  is  correct  that 
the  wound  was  not  caused  by  a  slash  but  by  a  thrust.  A  thrust  would 
show  more  deliberate  intention  to  kill  what  was  in  reality  only  a  harmless 
goat.  Had  he  slashed  the  goat,  the  theory  that  the  Head  Constable 
suggested  that  he  missed  the  girl  and  hit  the  goat  would  be  more  tenable. 
The  prisoner  is  now  in  feeble  state  of  health,  and  has  an  enlarged  spleen, 
from  which  I  infer  that  he  has  suffered  from  malarial  fever  recently. 
He  has  also  suffered  from  fever  in  jail. 

"  By  Court. — I  have  had  no  reason  to  suppose  that  the  prisoner 
had  suffered  from  epileptic  fits  ;  but  if  he  had  been  subject  to  them, 
it  would  greatly  favour  the  theory  of  a  homicidal  impulse ;  and  such 
impulse  would  be  greatly  aggravated  by  the  existence  of  fever  at 
the  time.  If  the  prisoner  had  committed  the  deed  in  [461]  a  state  of 
febrile  delirium,  it  is  quits  consistent  that  after  the  delirium  had  left  him 
he  would  be  aware  of  what  he  had  done.  It  depends  greatly  on  the 
degree  of  delirium;  but  it  would  quite  consist  with  delirium  that  he  should 
know  what  he  had  done." 

Mr.  Subramanyam,  for  the  accused. 

The  Acting  Government  Pleader  (Stibramani/a  Ai/yar),  for  the  Crown. 

The  Court  (COLLINS,  C.  J.,  and  MUTTDSAMI  AYYAR,  J.,)  delivered 
the  following 

JUDGMENT. 

We  are  not  satisfied  that  at  the  time  the  appellant  committed  the 
act,  he  was  by  reason  of  unsoundness  of  mind  incapable  of  knowing  the 
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nature  of  the  act  and  did  nob  kaow  that  the  act  was  wrong  or  contrary  to       1889 

law.     No.  motive    has   been    suggested   for   his   killing   the   child.     The    APRIL  15. 

appellant  was  suffering  from  fevt  r  and  bad  taken  little  food  for  some  days. 

When    the    Village    Magistrate    arrived,    he    asked    the   appellant — Who     APPEL- 

killed  the  girl  ?  and  the  appellant  replied  "I  killed  her,"  and  answered  the       LATE 

questions  the  Magistrate  put  to  him   rationally.     The  appellant   undoubt-  CRIMINAL. 

edly  acted  very  strangely  a    short    time    before  the   murder.     He   abused 

his  father  and  brother    for  not  returning  from  the  hills  where  they    had  12  M.  459  = 

gone  some    days    before,    and    he    also   abused    some    women    the  same    *  Weir  42. 

morning.     The    wounding  of  the  gout  is  strange,  but    the   circumstances 

under  which  he  stabbed  the  goan  are  not  fully  explained  or  can  be  accepted 

as  sufficient  evidence   of  insanity.     We  observe   that  there  is  no  positive 

evidence  that  the    appellant  was  suffering  from    delirium  at  the    time  he 

committed  the  murder,    or  that  he    was  unconscious  of  the  nature  of  the 

act  he  had  committed. 

The  abuse  of  his  relations  was  most  likely  due  to  irritability  of  mind 
caused  by  the  fever  he  was  suffering  from.  The  medical  officer's  evidence 
does  not  amount  to  more  in  our  opinion  than  that  there  is  the  possibility 
of  a  sudden  attack  of  homicidal  mania  ;  but  judging  the  evidence  by  the 
ordinary  judicial  tests  which  we  are  bound  to  apply,  we  cannot  say  that  it 
warrants  a  finding  that  the  appellant  did  not  know  that  what  he  was  doing 
was  wrong  within  the  meaning  of  Section  84  of  the  Indian  Penal  Code. 
The  case  of  Queen-Empress  v.  Lakshman  Dac/du  (1)  cited  by  the  Acting 
Government  Pleader  contains,  in  our  opinion,  the  points  [462j|  of  law  to 
be  decided  in  such  cases.  While,  however,  confirming  the  conviction,  we 
decline  to  confirm  the  sentence  of  death,  and  direct  that  in  lieu  thereof 
the  appellant  be  transported  for  the  term  of  his  natural  life  ;  and  we 
direct  that  the  evidence  in  the  case  and  this  judgment  be  brought  to  the 
notice  of  His  Excellency  the  Governor  in  Council  in  order  that  he  might, 
if  he  think  fit.  reduce  the  sentence  under  the  special  circumstances  of  this 
case. 


12  M.  462. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


MAHALINGA  (Defendant  No.  I),  Appellant  v.  MARIYAMMA^AND  OTHERS 
(Plaintiffs),  Respondents.      [13th  March,  1889.] 

Aliyasantana  latv — Yajaman — The  rights  of  the  senior   member  of  the  family   being    a 
female. 

The  senior  member  of  au  Aliyasantana  family,  if  a  female,  is  prima  facie 
entitled  to  the  yajamanship  :  and  in  the  absence  of  a  special  family  custom  or  a 
binding  family  arrangement  to  the  contrary,  the  management  of  the  family 
affairs  by  another  member  is  to  be  presumed  to  be  by  the  sufferance  of  the  yaja- 
man  for  the  time  being. 

ID.,  15  M.  186.] 

SECOND  appeal  against  the  decree  of  J.W.  Best,  District  Judge  of 
South  Canara,  in  appeal  suit  No.  140  of  1886,  confirming  the  decree  of 
C.  Venkobacharyar,  Subordinate  Judge  of  South  Canara.  in  original  suit 
No.  37  of  1885. 

*  Second  Appeal  No.  73  of  1888. 
(1)  10  B.  512. 
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The  plaintiff  as  senior  member  of  an  Aliyasantana  family  sued  to 
remove  her  younger  brother,  defendant  No.  1,  from  the  management  of  the 
family  and  to  recover  possession  o£  the  family  uroperfcy. 

Both  the  Subordinate  Judge  and,  on  appeal,  the  District  Judge  decreed 
as  prayed  by  the  plaintiff.  Defendant  No.  1  preferred  this  second 
appeal. 

Ramasami  Mudaliar,  for  appellant. 

Ramachandra  Rau  Saheb,  for  respondents. 

The  facts  of  the  case  and  the  arguments  adduced  on  this  second 
appeal  appear  sufficiently  for  the  purpose  of  ihis  report  from  the  judgment 
of  the  Court  (MUTTUSAMI  AYYAB  and  PARKAE,  JJ.) 

JUDGMENT. 

[463]  Respondent  No.  1  is  the  senior  member  of  an  Aliyaaantana 
family  in  South  Canara  and  the  appellant  is  her  younger  brother  and  has 
been  the  de  facto  manager  of  the  family  for  upwards  of  20  years.  Respond- 
ent No.  1  brought  the  present  suit  on  the  death  of  her  uncle  to  establish 
her  right  to  assume  management  of  the  family  property,  and  to  remove 
the  appellant  from  possession.  She  rested  her  claim  on  two  grounds, 
namely,  that  as  the  senior  member  of  the  family,  she  was  the  lawful 
yajaman,  and  that  the  appellant  was  guilty  of  misconduct.  The  Subor- 
dinate Judge  considered  that  the  misconduct  imputed  to  the  appellant  was 
not  proved.  Though  the  District  Judge  did  not  concur  in  that  opinion, 
yet  he  preferred  to  rest  his  decision  mainly  on  the  grouud  that  respondent 
No.  1  was  the  lawful  yajaman  of  the  family,  and  that  the  appellant's 
management  was  liable  to  be  put  an  end  to  at  her  pleasure.  It  is  urged 
in  appeal  that  this  view  of  the  case  is  contrary  to  law. 

The  first  point  argued  before  us  is  that  Exhibit  K  and  the  appellant's 
evidence  in  this  case  have  been  misunderstood.  In  Exhibit  K  the  appel- 
lant stated  that  he  had  been  managing  according  to  the  instructions  of  the 
females  of  the  family,  but  that  his  management  was  not  liable  to  be  set 
aside  except  for  fraud.  In  his  evidence  he  said  that  he  had  been  manag- 
ing the  affairs  of  the  family  with  the  consent  of  respondent  No.  1  and 
the  other  females  and  his  uncle  Teampa  Hegade.  Though  these  state- 
ments, as  urged  for  the  appellant,  do  not  amount  to  a  clear  and  unequi- 
vocal admission  that  the  appellant's  management  was  by  sufferance,  yet 
they  certainly  afford  some  evidence  of  it,  inasmuch  as  be  distinctly  ad- 
mitted in  Exhibit  B  that  he  had  been  in  management  during  the  life 
time  of  his  uncle,  who  was  both  his  senior  and  a  male  member  of  the 
family. 

The  next  contention  is  that  decision  ought  to  be  in  accordance  with 
the  special  usage  of  the  family.  The  question  of  a  family  usage  was  raised 
by  the  first  issue  in  the  case,  and  the  finding  is  that  no  such  usage  has 
beed  established.  It  appears  further  that  no  special  family  karar  or 
arrangement  has  been  set  up.  The  substantial  question  then  for  deci- 
sion was  whether,  according  to  the  general  Aliyasantana  usage,  the  senior 
male  excludes  from  management  the  senior  member  of  the  family  when 
she  is  a  female.  We  are  of  opinion  that  the  decision  of  the  Judge  on  this 
point  is  correct.  It  is  in  accordance  with  the  decision  of  [464] this  Court 
in  SubbuHegadi  v.  Tongu  (1),  Devu  v.  Deyi  (2)  and  Govindan  v.  Kannaran 
(3).  Though  it  was  considered  not  yet  settled  whether  the  senior  female 
might  not  exclude  the  senior  member  of  the  family  from  management  if 


(1)  4  M.H.C.B.  196. 
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he  is  a  male,  still  it  was  never  doubted  that  the  senior  member,  if  a  female, 
is  entitled  to  the  yajamanship.  It  is  true  that  females  are  generally  ex- 
cluded from  management  in  Malabar  by  reason  of  their  sex,  but  it  is 
the  incident  of  a  special  usage  which  has  been  recognized  to  obtain  in 
that  district.  As  observed  by  the  Judge,  the  Aliyasantana  system  of 
inheritance  as  well  as  the  marumakkatayam  usage  has  probably  origin- 
ated from  a  type  of  polyandry  which  prevailed  in  ancient  times,  and 
the  natural  result  of  that  system  would  lead  to  the  senior  female  being 
the  yajaman  of  the  family.  We  agree  in  the  opinion  of  the  Judge 
that  the  practice  obtaining  in  Malabar  whereby  females  are  excluded 
from  management  cannot  be  extended  to  the  Aliyasantana  families  in 
South  Canara.  In  the  absence  of  a  special  family  custom  or  a  binding 
family  arrangement,  the  Judge  was  right  in  presuming  that  the  appel- 
lant's management  was  by  the  sufferance  of  yajaman  for  the  time 
being,  and  that  it  did  not  preclude  the  yajaman  from  resuming  the 
management  at  his  or  her  pleasure  at  any  time.  It  has  been  held  by 
this  Court  that  such  a  presumption  is  legal,  with  reference  to  a  Malabar 
tarwad  (l),  the  constitution  of  which  is  similar  to  that  of  an  Aliyasantana 
family. 

We  are  of  opinion  that  the  second  appeal   cannot  be  supported    and 
•dismiss  it  with  costs. 


1889 

MARCH  13. 

APPBL- 
LATE 
CIVIL. 

12  M.  462. 


[465] 


12 H.  463. 

APPELLATE  CIVIL. 


Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Wilkinson. 


THAYAMMA  (Defendant),  Appellant  v.  KULANDAVELU 

AND  OTHERS  (Petitioners),  Respondents.* 

[24th  January  and  llth  April,  1889.] 

Kent  Recovery  Act — Act  VIII  of  1965  iMadras),  Section  17 — Attachment  and  sale  of  the 
tenants1  interest  in  the  land  for  arrears  of  rent. 

When  default  has  been  made  in  the  payment  of  rent  and  the  saleable  interest 
of  the  defaulting  tenant  in  the  land  is  attached,  the  attachment  cannot  be 
declared  invalid  in  a  summary  suit  under  Section  17  of  the  Bant  Recovery  Act. 

Under  Section  38  of  the  same  Act,  a  landlord  cannot  attach  the  saleable 
interest  of  a  defaulting  tenant  in  the  land,  until  the  expiry  of  the  current  revenue 
year. 

[Appr.,  27  M.  241  =  14  M.L.J.  67.] 

SECOND  APPEAL  against  the  decrees  of  R.  S.  Benson,  Acting  Dis- 
trict Judge  of  South  Arcofi,  in  Anneal  Suits  Nos.  190  to  193  of  1887,  con- 
firming the' decisions  of  T.  V.  Narayanasami  Ayyar,  Temporary  Deputy 
Collector  of  South  Arcot,  in  summary  Suits  Nos.  19  to  22  of  1886. 

Summary  suits  against  a  mittadarni  by  three  tenants.  The  mitta- 
darni  having  attached  the  tenant's  interest  in  the  land  for  arrears  of  rent 
accrued  due  had  obtained  an  order  that  it  be  brought  to  sale.  The  ten- 
ants now  objected  to  the  sale  on  the  following  grounds  : — 

"  (i)  That  the  attachment,  if  true,  has  been  made  on  the  4th  June 
1880,  which  is  one  year  after  the  arrears  became  due.  and  that  the- 
application  for  sale  does  not  lie  under  Section  2. 

*  Second  Appeal  Noa.  1135  and  1138  to  1140  of  1888. 

(1)  See  Nambiatan  v.  Nambiatan  (2.M.H.G.R.  110),  Reporter's^Note. 
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"  (ii)  That  the  original  pattadars  have  not  been  served  with  notices 
under  Section  39. 

"  (iii)  That  the  application  for  sale  has  not  been  made  in  time." 

The  Lower  Courts  held  the  first  objection  to  be  valid  and  passed 
decree  in  favour  of  the  tenants. 

The  mittadarni  preferred  this  second  appeal. 

Mr.  Subramanyam,  for  appellant. 

Rpsoondents  were  not  represented. 

[466]  The  further  facts  of  the  case  and  the  arguments  adduced  on 
these  second  appeals  appear  sufficiently  for  the  purpose  of  this  report  from 
the  order  of  the  Court  (COLLINS,  C.  J.,  and  PARKER,  J.) 

ORDER. 

Two  objections  are  taken  to  the  decree  of  the  Lower  Apuellate 
Court.  First,  io  is  argued  that  Section  17  of  the  Act  had  no  application 
and  that  the  Courts  below  were  not  authorized  to  declare  the  attachment 
invalid  under  that  section.  We  are  of  opinion  that  this  contention  must 
prevail.  The  District  Judge  appears  to  think  that  the  words  "  and  sale  " 
in  Section  15  render  the  provisions  of  Sections  15-17  applicable  to  sales  of 
the  interest  in  land.  We  observe  that  the  words  quoted  are  superfluous, 
the  rules  in  Section  15  having  nothing  to  do  with  sales.  Section  15  deals 
with  the  demand  and  its  service.  Section  J6  provides  for  notice  to  tbe> 
Collector  and  the  appraisement  of  the  property.  Section  17  deals  with 
the  effect  of  any  irregularity  in  the  distraint  of  moveable  property.  Sec- 
tion 18  is  the  first  section  which  lavs  down  any  rules  as  to  sale,  an,l  it  is- 
this  and  the  subsequent  Sections  33-36  which  appear  to  be  referred  to  in 
Section  40.  The  tenants'  remedy  against  a  notice  under  Section  39  is  by 
preferring  a  summary  suit  within  one  month.  Whether  the  present  is 
such  a  suit  has  not  been  decided. 

It  is  then  argued  that  the  Courts  below  were  wrong  in  deciding 
the  landlord  was  bound  to  take  proceedings  within  one  year  from  the  date 
on  which  the  rent  fell  due,  and  that  the  true  explanation  of  Section  38  is 
that  for  the  purposes  of  that  section,  rent  becomes  due  at  the  end  of  the 
current  revenue  year.  We  are  unable  to  accede  to  this  argument. 
Section  2  of  the  Act  lays  down  in  general  terms  that  process  against  a 
tenant  must  be  taken  within  one  year  from  the  time  when  the  rent 
became  due.  It  is  admitted  that  in  this  case  the  rent  became  due  in 
March  1879,  and  that  the  attachment,  if  any,  was  not  made  until  June 
1880.  In  our  judgment  the  provisions  of  Section  38  are  clear  and  the 
Legislature  thereby  intended  to  give  a  defaulting  tenant  the  opportunity  of 
making  good  the  arrears  within  the  current  revenue  year.  The  landlord 
has,  by  Section  14,  the  right  to  proceed  against  the  crops  and  moveable 
property  of  the  tenant  as  soon  as  rent  is  unpaid  ;  but,  if  he  wishes  to  attach 
the  saleable  interest  of  the  defaulter,  he  must  wait  to  do  so,  until  the 
expiry  of  the  current  revenue  year.  It  is  argued  that  thereby  his  right  is 
[467]  considerably  curtailed.  This,  no  doubt,  is  so,  but  such  appears  to 
us  to  be  the  intention  of  the  Legislature  in  favour  of  the  tenant. 

We  shall  call  upon  the  Lower  Appellate  Court  to  return  a  finding 
upon  the  following  issues  : — 

(1)  "  Whether  the  notice  required  by  Section  39  was  duly  served. 

(2)  "  Whether  the  present  suit  was  brought  within  time." 
Fresh  evidence  may  be  taken. 

[The  District  Judge  having  reported  that  neither  party  called  any 
evidence,  these  second  appeals  were  dismissed  at  the  final  hearing.] 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Muttusami  Ayyar. 


KULLAYAPPA  (Plaintiff),  Appellant  v.  LAKSHMIPATHI 
(Defendant),  Respondent*      [18tn  January  and  20tb  March,  1889.] 

Limitation  Act -Act  KVof  1S77.  Sections  4,  6,  14— Proceedings  bona  fide  prosecuted  in 
a  Court  without  jurisdiction — Rent  Recovery  Act  Madras* — Act  VIII  of  1865, 
Section  78  -  Rent  claimed  by  landlord  not  having  tendered  Ugal  patta 

A  landlord  not  having  tendered  a  legal  patta  to  his  tenant  madp  a  demand  on 
him  as  for  rent,  and  on  his  refusal  to  pay  attached  his  holding.  The  tenant,  to 
release  the  attachment,  paid  the  sum  demanded  under  protest  on  23rd  Septem- 
ber 1885.  On  22nd  March  1886,  the  tenant  filed  a  suit  on  the  Small  Cause  side 
of  the  District  Munsif's  Court  to  recover  the  amount  so  paid  :  that  suit  was  dis- 
missed for  want  of  jurisdiction  on  2nd  September  1886.  On  the  last- mentioned 
data,  the  tenant  filed  the  present  suit  on  the  same  cause  of  action  : 

Held,  (1)  the  suit  was  not  barred  by  limitation  under  the  six  months'  rule  in 
Section  78  of  the  Rent  Recovery  Act  by  reason  of  the  provisions  of  Section  14  of 
the  Limitation  Act  1877; 

(2)  the  landlord  not  having  tendered  a  legal  patta  was  not  in  a  condition  to 
establish  any  right  to  recover  rent  directly  or  by  way  of  set-off. 

[R.,  34  A.  496  (502)  =  10  A.L.J.  3  =16  lad.  Gas.  149  (152);  14  M.  365;  17  M.  225  :  D., 
20  B.  543;  18  M.  99  (F.B).] 

SECOND  APPEAL  against  the  decree  of  S.  Gopalacharyar,  Subordinate 
Judge  of  Madura  (East),  in  appeal  suits,  Nos.  374  and  478  of  1887, 
reversing  the  decree  of  M.  A.  Tirumalacharyar,  District  Munsif  of 
Dindigul,  in  original  suit  No.  438  of  1886. 

Suit  to  recover,  together  wibh  interest,  Es.  71-2-3,  being  a  sum  paid 
under  protest  by  the  plaintiff  to  the  defendant  to  release  [468]  the 
attachment  of  the  plaintiff's  land  by  the  defendant  for  arrears  of  rent 
wrongly  alleged  to  ba  due  by  the  pliintitf  to  the  defendant  for  Fasli  1293. 

The  District  Munsif  held  that  no  proper  patta  having  been  tendered 
by  the  defendant  to  the  plaintiff  for  Fasli  1293,  the  attachment  was 
illegal ;  finding,  however,  that  on  the  footing  of  a  proper  patta  there  would 
have  been  due  by  the  plaintiff  to  the  defendant  Es.  48-9-8,  he  passed  a 
decree  for  the  plaintiff  for  Es.  22-8-7  only. 

Both  parties  appealed  against  this  decree,  and  on  appeal,  the  Subor- 
dinate Judge  held  that  the  suit  was  barred  by  limitation,  and  accordingly 
passed  a  decree  dismissing  it. 

The  facts  supporting  the  plea  of  limitation,  appear  sufficiently  for  the 
purpose  of  this  report  from  tha  juJgment  of  Kernan,  J.  Upon  this  plea 
the  Subordinate  Judge  said  : — 

"  Section  78  above  referred  to  prescribes  that  Civil  Courts  shall  not 
take  cognizance  of  such  a  suit  unless  it  be  instituted  within  six  months 
from  the  time  at  which  the  cause  of  action  arose.  Here  the  cause  of  action 
is  admitted  to  have  arisen  on  25th  September  1885,  when  the  money  was 
paid  by  the  plaintiff,  see  Hanuman  Kamut  v.  Hanuman  Mandur  (1),  and 
this  suit  was  instituted  on  2nd  September  1886  ;  but  the  intervening  time 
between  22nd  March  1886  when  the  plaint  was  presented  treating  ihe 
claim  as  a  Small  Cause  suit,  and  2nd  September  1886  when  it  was  returned, 

*  Second  appeal  No.  1166  of  1888. 
(1)  150.  51. 
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is  sought  to  be  excluded  from  calculation  under  Section  14  of  the  Limita- 
tion Act,  1877.  Section  4  of  that  Act  lays  down  that  subject  to  the 
provisions  contained  in  Sections  5  to  25,  every  suit  instituted,  appeal 
presented,  and  application  made  after  the  period  of  limitation  prescrib- 
ed therefor  by  the  sacond  schedule  thereto  annexed  shall  be  dismissed. 
It  is  therefore  clear  that  under  ordinary  circumstances  recourse  could 
be  had  to  the  provisions  of  Section  14  only  in  a  case  where  the  limita- 
tion for  the  suit  is  provided  by  the  second  schedule  annexed  to  the 
Act.  But  here  the  period  of  limitation  has  been  provided  by  a  spaeial 
enactment  and  not  by  the  Limitation  Act.  Tbat  enactment  contains 
no  saving  provision  of  the  kind,  nor  entitles  the  parties  to  claim 
the  benefit  of  Section  14  of  the  Limitation  Act.  On  the  authority 
of  the  rulings  in  Mohummud  Buhadoor  Khan  v.  The  Collector  of  [469] 
Bareilly  (1),  GobinJo  Coomar  Chowdhry  v.  Hanson  (2),  and  Timal 
Kuari  v.  Ablakh  Rai  (3),  and  on  the  ratio  decidendi  of  the  ruling  in  Syed 
Mohidin  Hussen  Saheb  in  re  (4),  I  must  hold  that  the  advantage  of  Section 
14  of  the  Limitation  Act  cannot  be  claimed  by  the  plaintiff,  and  that  his 
suit  must  be  deemed  to  have  been  instituted  more  than  six  months  after 
the  date  on  which  the  cause  of  action  arose." 

The  plaintiff  preferred  this  second  appeal. 

Mahadeva  Ayyar,  for  appellant. 

Subramania  Ayyar,  for  respondent. 

JUDGMENT. 

KERN  AN,  J. — The  appellant  was  the  plaintiff  in  the  original  suit 
No.  438  of  1886.  The  respondent  was  the  defendant  in  that  suit. 

The  appellant  is  a  tenant  of  the  respondent,  who  attached  the  holding 
of  the  former,  under  the  Rant  Recovery  Act,  in  order  to  recover  Rs.  71-2-3 
alleged  to  be  due  for  Rent  for  Fasli  1293.  The  respondent  did  not  tender 
to  the  appellant  a  proper  patta  and  was  therefore  not  entitled  to  proceed 
to  attach  or  sell  the  appellant's  land.  The  respondent  was  about  to  set  up 
for  sale  the  land  under  the  attachment  and  the  appellant  under  protest  and 
to  prevent  the  sale,  paid  the  respondent  on  the  23rd  September  1885 
Rs.  71-2-3  claimed  for  rent.  This  suit  was  filed  on  the  2nd  September  1886 
praying  for  a  decree  directing  the  repayment  by  the  respondent  to  the  appel- 
lant of  the  sum  paid  under  protest  and  interest  amounting  in  all  to  Rs.  75. 
The  Munsif  decHed  that  as  no  proper  patta  had  been  tendered  by  the  res- 
pondent, the  attachment  was  illegal. 

But  he  allowed  the  respondent  to  set  off  as  against  the  appellant's 
claim  the  sum  which  he  found  would  be  a  proper  sum  to  be  paid  by  the 
appellant  if  a  proper  patta  had  been  tendered.  The  sum  so  allowed  was 
Rs.  42-5-10  and  interest  amounting  to  Rs.  6-3-10,  in  all  to  Rs.  48-9  8,  and 
the  Munsif  made  a  decree  for  the  appellant  for  Rs.  22-8-7  and  proportionate 
costs. 

Both  plaintiff  and  defendant  appealed  to  the  Subordinate  Judge  against 
the  Munsif's  decree.  The  plaintiff  appealed  on  the  ground  that  the  set  off 
should  not  have  been  allowed,  and  the  defendant  appealed  on  the  ground 
that  the  plaintiff's  entire  claim  should  have  been  disallowed  and  that  his 
suit  was  barred  by  limitation. 

[470]  The  Subordinate  Judge  dismissed  the  plaintiff's  appeal,  and 
allowing  the  defendant's  appeal,  reversed  the  Munsif's  decree  and 
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dismissed  the  suit,  principally  on  the  ground  that  it  was  barred  by  limita- 
tion. 

The  appellant  has  appealed  to  this  Court  on  the  ground  that  the  suit 
is  nob  barred  by  limitation,  and  that  the  set  off  should  not  have  been 
allowed.  The  facts  on  which  the  question  of  limitation  has  been  raised 
are  these,  viz.,  the  cause  of  action  arose  to  the  appellant  on  the  23rd 
September  1885, — that  being  the  day  on  which  the  money  was  paid  by  him  ; 
the  plaint  in  this  suit  was  filed  on  the  2nd  of  September  1886  in  the  Munsif's 
Court  under  Act  VIII  of  1865,  Section  78  ;  but  that  section  limits  the  time 
for  bringing  an  action  under  it  to  six  months  from  the  date  of  the  cause  of 
action ;  the  period  of  six  mouths  from  the  cause  of  action  expired  on  the 
23rd  of  March  1886.  But  the  appellant  had  filed  in  the  Munsif's 
Court  on  the  small  cause  side  on  the  22nd  of  March  1886  a  suit  under 
Section  78  of  the  Act  for  the  same  cause  of  action  as  in  this  suit,  and  that 
suit  was  on  the  2nd  of  September  1886  dismissed  on  the  ground  that  the 
Court  had  no  jurisdiction  to  here  the  suit.  In  Shaunkara  Subbien  v. 
Vellayan  Chetty.  (l)  it  was  held  that  a  suit  on  the  small  cause  side  filed 
under  circumstances  like  those  here,  was  not  maintainable  by  the  Small 
Cause  Court  for  want  of  jurisdiction.  Section  14  of  the  Limitation  Act, 
1877,  provides  as  follows: —  "In  computing  the  period  of  limitation  pre- 
"  scribed  for  a  suit,  the  time  during  which  the  plaintiff  has  been  prosecuting 
"  with  due  diligence  another  civil  proceeding  whether  in  the  Court  of  first 
"  instance  or  in  appeal  against  the  defendant  shall  be  excluded  when  the 
"  proceeding  is  founded  on  the  same  cause  of  action  and  is  prosecuted  in 
"  good  faith  in  a  Court,  which  from  defect  of  jurisdiction  or  other  cause 
of  the  like  nature  is  unable  to  entertain  it."  Section  4  of  the  Limita- 
tion Act,  1877,  is  as  follows  : — "  Subject  to  the  provision  contained  in 
"  sections  five  to  twenty-five  (inclusive)  every  suit  instituted  after  the 
"  period  of  limitation  prescribed  therefor  by  the  second  schedule  hereto 
"  annexed  shall  be  dismissed."  Section  6  provides  that  when  by 
any  special  law  a  period  of  limitation  is  specially  prescribed  for  any 
suit,  nothing  in  the  Limitation  Act  shall  affect  or  alter  the  period  so 
prescribed. 

[471]  It  has  been  several  times  decided  that  the  general  sections  of  the 
Limitation  Act  from  5  to  25  are  applicable  to  suits  for  which  peiiods  of 
limitation  are  prescribed  other  than  those  described  in  the  second  schedule 
to  the  Limitation  Act — See  Nijabutoola  v.  Wazir  AH  (2)  and  Khetter 
Mohun  Chuckerbutty  v.  Dinabashy  Shaha  (3)  as  to  registration ;  and 
Guracharya  v.  The  President  of  the  Belgaum  Town  Municipalities  (4J  and 
Reference  under  Forest  Act  V  of  1882  (5),  as  to  a  suit  brought  before  a 
Court  which  bad  no  jurisdiction  to  try  it. 

Therefore  this  suit,  which  was  filed  on  the  2nd  of  September  1886, 
being  the  day  of  the  dismissal  of  the  prior  suit,  was  not  barred  by  limita- 
tion as  regards  time,  as  the  previous  suit  was  filed  one  day  before  the  expiry 
of  six  months  from  the  date,  23rd  September  1885,  when  the  cause  of 
action  accrued. 

The  Judge  observed  that  the  plaintiff  did  not  act  in  good  faith  as 
it  had  been  decided  long  before  be  filed  the  suit  that  such  suit  would  not  lie 
in  a  Small  Cause  Court.  No  doubt  every  one  is  supposed  to  know  the 
law,  and  the  law  is  always  certain  ;  but  if  that  principle  was  to  be  strictly 
applied,  then  Section  14  of  the  Act  would  be  useless,  so  far  as  regards 
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defect  of  jurisdiction.  I  think  the  Judge  was  in  error  in  this  respect. 
Tne  Judge  also  observes  that  the  plunt.iff  did  not  prosecute  the  prior 
suit  with  due  diligence,  but  we  do  not  see  evidence  of  any  want  of  due 
diligence. 

The  Munaif  was  wrong  in  allowing  credit  to  the  respondent  for  any 
sum  as  for  rent,  as  the  respondent  not  hiving  tendered  a  patta  was  not 
in  a  condition  to  establish  any  right  to  recover  rent  directly  or  by  way  of 
set  off. 

I  think  the  decree  of  the  Lower  Apoellate  Court  should  be  reversed, 
and  a  decree  should  ba  made  for  plaintiff  for  the  sum  claimed,  Rs.  71-2-3, 
and  interest  up  to  the  da^e  of  this  decree  at  6  per  cent,  per  annum,  with 
cost  of  this  suit  throughout,  including  the  costs  of  the  appeal. 

MUTTUSAMI  AYYAR,  J. — I  concur. 


12  H.  472. 

[472]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


SlTHARAMA  (Counter- Petitioner  No.  4),  Appellant  v.  VYTHILINGA 
(Petitioner),  Respondent*      [2nd  May,  1889.] 

Civil  Procedure  Code  of  1882,  Section  589 —Civil  Procedure  Code  Amendment  Acts — 
Act  VII  of  18*8,  Section  56  -Act  X  of  1888,  Section  3— Appeal  against  order  of  a 
Subordinate  Court  on  a  petition  of  insolvency. 

The  judgment-debtor  having  been  arrested  in  execution  of  a  decree  passed  by 
the  Small  Cause  Court  at  Madras,  which  was  transferred  for  execution  to  the 
Subordinate  Court  of  Souih  M^labir,  applied  to  the  District  Court  to  be  declared 
an  insolvent.  The  District  Court  transferred  the  application  for  disposal  to  the 
Subordinate  Court,  and  the  application  was  granted  on  25t,h  July  1888.  On  5th 
November  1888  one  of  the  opposing  creditors  appealed  to  the  High  Court  : 

Held,  that  the  appeal  did  not  lie. 

[P.,  23  A   56(5S)  =  20  A.W.N.  194;  4  Ind.  Gas.  617  =  19  M.L.J.  68  =  4  M.L.T.   455; 
R.,  15  M.  89;  15  C.L.J.  239  (240)  =  13  Ind. Gas.  605  ;  2  N.L.R.  54.] 

APPKAL  against  the  order  of  E.  K.  Krishnan,  Subordinate  Judge  of 
South  Malabar,  on  insolvent  petition  No.  4  of  1888,  granting  the  prayer 
of  the  petition. 

One  of  the  opposing  creditors  presented  this  appeal  to  the  High 
Court. 

Ramachandra  Ayyar,  for  appellant. 

Sundara  Ayyar,  for  respondent. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court  (MOTTUSAMI  AYYAR  and  WiLKlN- 
SON,  JJ.). 

JUDGMENT. 

A  preliminary  objection  is  taken  on  the  ground  that  no  appeal  lies 
to  this  Court.  We  are  of  opinion  that  this  objection  must  prevail.  The 
decree  of  the  Madras  Court  of  Small  Ciuses  was  transferred  for  execution 
to  the  Subordinate  Court  of  S  >uth  Malabar.  la  execution  the  judgment- 
debtor  was  arrested,  and  applied  to  the  District  Court  to  be  declared  an 
insolvent.  The  District  Judge  in  virtue  of  the  powers  conferred  by 
Section  360  transferred  the  application  to  the  Subordinate  Court  of  South 

*  Appeal  against  Order  No.  141  of  1888. 
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Malabar  for  disposal,  and  on  the  25th  July  1888,  the  judgment-debtor 
was  declarer!  an  insolvent.  This  appeal  to  this  [473]  Court  was 
presented  on  5th  November  1888.  The  first  clause  of  Section  539,  Act 
XIV  of  1882.  by  which  appeals  from  orders  in  cases  of  insolvency  lay  to 
this  Court,  was  repealed  by  Section  56  of  Act  VII  of  1888,  which  came 
into  force  on  the  1st  July  1888.  An  appeal  from  such  orders  was,  however, 
allowed  by  Section  588  (17),  and  the  question  is,  to  what  Court  did  the 
appeal  in  this  case  lie?  It  certainly  did  not  lie  to  the  High  Court,  because 
the  first  clause  of  Section  589,  which  constituted  the  High  Court,  the  Court 
of  appeal  had  b?eu  repealed.  Inasmuch  as  the  suit  in  which  the  decree 
was  passed  was  a  small  cause  suit  from  which  no  appeal  lay,  Clause  2  of 
the  former  Section  589  did  not  apply.  In  the  absence  of  any  special  provi- 
sion as  to  the  forum,  the  District  Court  would  be  the  Court  to  which  an 
appeal  from  an  order  passed  by  a  Sub-Judge  would  lie.  The  proviso  added 
to  Section  589  by  Section  3  of  Act  X  of  1888  appears  to  us  to  explain 
what  was  intended  to  be  the  law  when  the  first  clause  of  Section  589 
was  repealed. 

The  appeal  therefore  must  be  dismissed  with  costs. 


12  H     473  =  1  Weir  655. 
APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


QUEEN -EMPRESS  v.  SITHARAMAYYA  AND  OTHERS.* 
[10th  April,  1889.  j 

Arms  Act  — Act  XI 0/1878,    Section  19  (a) — Sale  of  sulphur  and  ammunition   by  agent 
of  a  license-holder. 

Sale  of  sulphur  and  ammunition  bv   the  agent   of  one  holding  a  license    (in 
form  VI)  under  Act  XI  of  1878  is  not  illegal. 

CASE  reoorted  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure  by  H.  G.  Turner,  District  Magistrate  of 
Vizagapatam. 

The  case  was  stated  as  follows  : — 

"  In  this  case  the  Senior  Assistant  Magistrate  convicted  two  persons  : 
"  the  first  under  Section  19  (a)  of  the  Arms  Act,  Act  XI  of  1878  (offering 
41  for  sale  without  license)  and  the  sacond  under  [474]  Sections  19  (a)  of 
"  Act  XI  of  1878  and  109  of  Penal  Code,  and  sentenced  them  Co  Rs.  5 
41  and  15,  fines,  respectively.  The  second  of  these  was  a  licensed  sulphur 
"  and  ammunition  dealer  at  Parvatipur,  and  the  first  was  his  gumasta. 
41  The  circumstances  under  which  they  were  convicted  are  briefly  these  : — 

"  In  the  latter  part  of  March  last,  the  second  accused,  having  had 
"  occasion  to  go  to  Vizagapatam,  applied  to  the  Taluk  Magistrate  of  Parva- 
"  tipur  for  one  month's  leave,  proposing  at  the  same  time  that  his 
"  gumasha,  the  first  accused  in  the  case,  should  be  allowed  to  conduct 
"  his  business  during  his  absence.  The  Taluk  Magistrate  sent  on  the 
41  application  with  his  recommendation  to  the  Senior  Assistant  Magis- 
41  trate.  who  informed  the  Taluk  Magistrate  that  the  applicant  might,  if 
41  he  liked,  leave  the  place,  closing  his  shop,  but  that  if  he  wished  to  have 
41  his  business  carried  on  during  his  absence  by  his  gumasta,  he  must 
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1889        "  apply  to  the  District    Magistrate  for  a  temporary  transfer  of  his  license 

/ 1  BJL  10.  "  to  that  individual.     Meantime,    that   is,    before   the   Taluk   Magistrate 

"  communicated  to  him  the  Senior  Assistant  Magistrate's'order,  the  second 

APPEL-     "  accused  had  left  Parvatipur  in    anticipation    of    his   leave,    leaving    the 

LATE       "  business  of  his  shop  in  the  hands  of  his  gumasta,    the  first   accused,    as 

CRIMINAL. "  originally  proposed. 

Some  time  after  this,  the  Police   Inspector  of  Parvatipur  requested 

12  M.  478=   "  the  Senior  Assistant  Magistrate  to  inform  him  whether  a  license-holder 

1  Weir  653.   "  could,  during  his  absence  from   the   station  at  which  he  was  licensed, 

"  have  his  business  carried  on  on  his  behalf  by  his  gumasta,  and  his  reply 

that  he  could  not,  without  a  temporary  transfer  of   the   license  by   the* 

"  District  Magistrate,  resulted  in  the  Police   charging  the   two  accused 

"  before  him  as  above. 

On  these  facts  I  doubt  the  legality  of  the  Senior  Assistant  Magis- 
"  trate's  conviction  of  the  accused.  Though  rule  24  of  the  Arms  Act 
"  rules  says  in  general  terms  that  a  license  granted  under  the  rules 
"  covers  only  the  articles  and  the  persons  named  therein,  the  restriction 
"  is  distinctly  stated  in  the  instructions  given  in  the  cases  of  licenses 
"  in  forms  VIII  and  IX  and  not  in  that  of  license  form  VI  which 
"  forms  the  subject-matter  of  this  reference.  This  shows  that  in  respect 
"  of  this  restriction  the  latter  class  of  licenses  was  intended  to  be  treated 
"  differently  from  the  former  class.  Regarding  a  license  issued  under  the 
"  old  Abkari  Act  (Madras  Act  III  of  1864),  the  High  Court  have 
"  [475]  decided  that  the  license  covers  the  aaent  alao.  See  High  Court's 
"  Proceedings,  llth  December  1871,  No.  1982,  printed  at  page  405  of 
"  Weir's  Criminal  Rulings,  3rd  edition.  The  Senior  Assistant  Magistrate 
"  seems  to  think  that,  if  the  trans-actions  are  carried  on  by  an  agent 
"  while  the  license-holder  is  present  in  the  station,  though  not  in  the 
"  shop,  the  requirements  of  the  law  are  fulfilled,  but  I  do  not  see  how  his 
"  (the  license-holder's)  temporary  absence  elsewhere  could  affect  the  ques- 
"  tion  when  by  the  steps  he  took  he  sufficiently  declared  to  the  authorities 
"  that  the  transactions  would  be  carried  on  on  his  behalf  and  on  his 
"responsibility." 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  for  the  Crown. 
The  Court  (COLLINS,  C.J.,  and  WILKINSON,  J.)  delivered  the  following 

JUDGMENT. 

We  can  see  nothing  in  the  Act  or  the  rules  which  renders  sale  by  the 
agent  of  a  license-holder  illegal.  The  Government  Pleader  supports  the 
reference  and  contends  that  the  conviction  is  illegal.  Although  in  the 
rules  endorsed  on  the  license  the  words  "  or  his  authorized  agent"  are 
not  to  be  found,  yet  from  the  wording  of  rule  6  it  would  appear  that  as 
the  license  is  intended  to  cover  sales  effected  upon  the  premises,  and  as  it 
cannot  reasonably  be  insisted  that  every  sale  on  the  premises  of  a  license- 
holder  must  be  conducted  by  the  license-holder  in  person,  the  sale  by  an 
agent  was  contemplated. 

We  set  aside  the  conviction  and  order  tho  fines  to  be  refunded. 
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APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard.  APPEL- 

LATE 
QUEEN-EMPRESS  v.  NARAYANA.*     [3rd  May  and  10th  July,  1889.]      CRIMINAL 

Penal  Code— Section  189,  Criminal  Procedure  Code— Sections  133,  134,  135,  136—  Service        J~~7il- 
of  notice  of  orders  under  Section  133.  "  ••  *'S  — 

A  Magistrate  made  an  order  under  Section  133  of  the  Code  of  Criminal  Proce- 
dure requiring  N  to  fence  a  certain  well  in  a  public  street  or  to  appear  before 
him'  and  [476]  move  to  have  the  order  pet  aside  ;  a  copy  of  this  order  was  affixed 
to  tbe  bouse  ot  N.,  but  he  did  not  appear.  The  Magistrate  then  adopted  the 
procedure  prescribed  by  Sections  J36,  140,  and  made  an  order  requiring  N.  to 
fence  the  well  by  a  certain  dale  N.  who  was  personally  served  with  notice  of 
the  above  order  did  not  comply  with  it.  The  Magistrate  then  sanctioned  tbe 
prosecution  of  N.  under  Section  188  of  the  Penal  Code.  N.  appeared  and 
produced  evidence  to  prove  that  he  was  not  liable  to  fence  the  well: 

Held,  that  the  accused  was  guilty  of  tbe  offence  of  disobedience  to  an  order 
duly  promulgated  by  a  public  servant  and  was  not  entitled  to  go  behind  the 
order  and  show  that  it  was  one  which  uugbt  not  to  have  been  made. 

The  mode  of  service  of  notice  of  an  order  under  Section  133  considered. 
[P.,  18  A.  577  (579)  ;  D.,  20  A.  501  =  18  A.W.N.  141  ] 

PETITION  under  Sections  435  and  439  of  the  Criminal  Procedure  * 
Code  praying  the  High  Court  to  revise  the  order  of  H.  J.  Joseph,  Acting 
Joint  Magistrate  of  Kurnbakonam,  dated  10th  January  1889,  made  in 
Appeal  Case  No.  91  of  1888,  confirming  the  finding  and  sentence  of  the 
Second-class  Magistrate  of  Kumbakonatn  Taluk  in  Calendar  Case  No.  186 
of  1888. 

Mr.  Parthasaradhi  Ayyangar,  for  the  petitioner. 

The  facts  of  the  case  and  the  arguments  adduced  on  this  petition 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of 
the  Court  (MUTTUSAMI  AYYAR  and  SHEPHARD,  JJ.). 

JUDGMENT. 

There  is  a  well  in  a  public  street  at  Swamimalai  in  the  Kumba- 
konam  Taluk,  Tanjore  District,  which  required  to  be  fenced  in  order  that 
no  danger  might  arise  to  the  public.  On  the  2Lst  July  1888,  the  Sub- 
Divisional  Magistrate  of  Kumbakonam  made  an  order  under  Section  133, 
Criminal  Procedure  Code,  calling  upon  the  accused,  Narayana  Rao  Peshwa, 
either  to  fence  the  well  or  appear  before  the  Second-class  Magistrate  of 
Kumbakonam  on  10th  August  and  to  move  to  have  the  order  set  aside.  A 
copy  of  the  order  was  affixed  to  his  house,  but  the  accused  neither  fenced 
the  well  nor  appeared  in  accordance  with  such  order  either  to  show  cause 
against  it,  or  to  move  for  the  appointment  of  a  jury  to  try  whether  it  was 
reasonable  and  proper.  The  order  was  made  absolute  under  Section  136 
on  30th  August,  and  a  notice  was  thereupon  issued  as  directed  by 
Section  140  requiring  the  accused  to  fence  the  well  before  the  25th 
September  1888,  and  informing  him  that  in  case  of  disobedience  he  would 
be  liable  to  the  penalty  provided  by  Section  188,  Indian  Penal  Code. 
This  notice  was  personally  served  on  the  accused,  and  as  he  did  not 
fence  the  well  within  the  time  specified,  the  Sub-Divisional  Magistrate 
sanctioned  his  prosecution  on  26th  September.  Accordingly  the  accused 
was  charged  with  an  offence  punishable  under  Section  188,  Indian 
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1889  [477]  Penal  Code.  His  defence  was  that  he  was  nob  the  owner  of  the 
JULY  10.  well,  that  he  was  not  liable  to  fence  it,  and  that  it  belonged  to  one  Govinda 
Ayyan.  The  accused  cited  four  witnesses,  and  they,  as  well  as  the  fifth 
APPEL-  an(j  seventh  witnesses  for  the  prosecution,  supported  his  statement.  The 
LATE  Tahsildar  Magistrate,  however,  observed  that  their  evidence  did  not  appear 
CRIMINAL,  to  be  true,  and  that  even  if  it  were  otherwise,  the  accused  was  liable  to 
the  penalty  prescribed  by  Section  188,  Indian  Penal  Code.  He  convicted 
12  M.  475=  tne  accused  and  sentenced  him  to  pay  a  fine  of  Rs.  15  or  to  suffer  simple 
1  Weir  144.  imprisonment  for  15  days.  On  appeal,  the  Acting  Joint  Magistrate  upheld 
the  conviction  and  the  sentence,  and  considered  that  the  accused  was  not 
at  liberty  to  go  behind  the  order  and  to  show  that  it  was  one  which  ought 
not  to  hive  been  made  as  he  was  not  the  owner  of  the  well.  It  is  urged 
in  revision  that  the  conviction  is  illegal.  We  see  no  reason  to  interfere. 
It  is  not  denied  that  the  order  in  question  was  made  by  a  Sub-Divisional 
Magistrate,  and  that  such  Magistrate,  was  lawfully  empowered  to  make 
it.  Nor  is  it  suggested  that  the  well  is  not  in  a  public  street  or  that  the 
safety  of  the  public  does  not  require  that  it  should  be  fenced. '  Though 
the  conditional  order  made  under  Section  133  was  not  served  personally 
on  the  accused,  yet  there  is  nothing  on  the  record  before  us  to  show  that 
personal  service  was  practicable,  or  that  service  in  the  mode  prescribed  by 
Section  71  was  not  legal  in  the  special  circumstances  of  the  case.  The 
main  question  then  is  whether  the  accused  is  entitled  to  an  acquittal,  if  he 
shows  in  answer  to  the  charge  preferred  under  Section  188,  Indian  Penal 
Code,  that  he  had  no  control  over  the  well  either  as  owner  or  possessor  or 
otherwise,  and  that  the  order  was  made  on  an  erroneous  view  of  his 
relation  to  tho  property  in  question.  We  are  of  opinion  that  he  is  not,  for 
the  imputability  consists,  not  in  the  actual  existence  of  any  jural  relation 
between  the  accused  and  the  well  ordered  to  be  fenced,  but  in  wilful  disobe- 
dience of  the  order  lawfully  made  by  a  competent  Magistrate  under  Section 
133.  Section  135  imposes  on  the  person  against  whom  such  order  is  made 
an  obligation  either  to  do  the  act  which  the  order  directs  him  to  do,  or  to 
appear  to  show  cause  against  it  or  to  ask  for  a  jury  to  try  its  validity,  and 
Section  136  makes  an  intentional  omission  to  comply  with  such  direction 
penal  by  declaring  him  liable  to  the  penalty  provided  by  Section  188  of  the 
Indian  Penal  Code.and  directing  that  the  order  shall  be  made  absolute.  It  is 
[478]  true  that  under  Section  133  the  condition U  or der  can  only  be  made 
against  a  person  owning,  possessing,  or  exercising  control  over  the  well 
according  to  the  information  then  before  the  Sub-Divisional  Magistrate, 
but  it  must  also  be  remembered  that  when  the  Magistrate  accepts  the 
information  and  bases  a  condition  il  order  uoon  it,  ani  when  the  party 
against  whom  the  order  is  made  neither  does  the  act  commanded  nor 
takes  action  to  vacate  the  order,  the  ex  pnrte  information  becomes 
conclusive  evidence  and  the  omission  becimes  penal  and  subjects  the 
party  concerned  to  the  penalty  prescribed  by  Sestioa  188,  Indian  Penal 
Code.  'Though  Section  188  refers  to  the  offender  as  a  person  direated  to 
abstain  from  a  certain  act  or  to  take  certain  order  with  certain  property  in 
his  possession  or  under  his  minigement,  yet  it  is  not  competent  to  the 
accused  to  re-open  the  question  of  possession,  &c.,  by  reason  of  Section  136 
which  conclusively  presumes  that  the  conditional  order  was  correctly  made 
and  directs  that  he  shall  he  liable  to  the  penalty  prescribed  by  Section  188. 
We  take  the  words  "in  that  behalf"  to  mean,  for  his  failure  tocomoly 
with  the  requirements  of  Section  13  o,  and  they  do  not  therefore  supoorr,  the 
accused's  contention.  The  provisions  of  Section  136  are  stringent, 
because  the  intention  is  t^  create  facilities  for  conditional  orders,  which 
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Magistrates  are  authorized  to  pass  under  Chapter  X  in  order  to  prevent  1889 

danger    to    the    public,    becoming   final     without   needless    delay     and  JULY  10. 
thereby  promptly  to  ensure  public  safety. 

We  have  no  doubt  tha*;  the  accused  was  properly  convicted,  and  we 

therefore  dismiss  this  application.  LATE 

CRIMINAL. 


APPEL- 


12  H.  479. 

[479]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


12  M.  473  = 
1  Weir  144. 


MUTHU  (Plaintiff),  Appellant  v.  CHBLLAPPA  AND  OTHERS 
(Defendants),  Respondents*      [10th  July,  1889.] 

Limitation  Act— Act  XV  of  1877,  Schedule  II,  Article  179— Appeal  against  part  of  decree 
— Execution  against  judgment-debtors  whose  interests  were  not  sought  to  be  affected 
by  the  appeal. 

In  a  suit  for  land  against  several  defendants,  plaintiff  obtained,  on  14th  June 
1884,  a  decree  against  the  shares  of  defend  >nt^  Nos.  3  and  4,  the  shares  of 
defendants  Nos.  5  and  9  being  exonerated.  The  decree-holder  appealed  against 
that  portion  of  the  decree  which  exonerated  the  shares  of  defendants  Noa.  5 
and  9,  defendants  Nos  3  and  4  being  brought  on  to  the  record  of  the  aopeal  as 
respondents.  The  appeal  having  been  dismissed,  the  decree-bolder  applied  on 
20th  October  1897  for  execution  against  the  shares  of  de'endants  Nos.  3  and  4. 

Held,  the  application  for  execution  was  barred  by  Limitation  Act,  1877,  Sche- 
dule II,  Article  179. 

{Diss.,  22  B.  500  (505)  ;  26  M.  91  ;  D.,  23  M.  60  ;  Conn.,  23  0.  876  (880).] 

APPEAL  against  the  order  of  H.  T.  Ross,  Acting  District  Judge  of 
Madura,  on  Civil  Miscellaneous  Appeal  No.  2  of  1888,  reversing  the  order 
of  M.  A.  Tirumalaaharyar,  District  Munsif  of  Dindigul,  on  Civil 
Miscellaneous  Petition  No.  490  of  1887. 

Application  for  execution  of  the  decree  in  Original  Suit  No.  133  of 
1882. 

On  the  14th  April  1883,  plaintiff  obtained  a  decree  for  certain  lands 
under  a  sale-deed  executed  by  defendant  No.  2,  father  of  defendants 
Nos.  3  to  9.  Defendants  Nos.  3  and  4  bad  consented  to  be  bound  by 
the  plaintiff's  oath,  and  defendants  Nos.  2  and  5  to  9  were  ex  parte. 

On  the  14th  June  1884  a  revised  decree  was  passed  exonerating  the 
shares  of  defendants  Nos.  5  to  9,  and  confirming  the  original  decree  as 
against  defendants  Nos.  3  and  4. 

Plaintiff  appealed  against  this  decree,  and  on  20fch  October  1884  his 
appeal  was  dismissed. 

On  20oh  October  1887,  plaintiff  applied  for  execution  of  his  decree 
against  third  and  fourth  defendants'  three-eighth  share. 

[480]  The  plea  of  limitation  was  set  up.  The  District  Munsif  over- 
ruled this  plea,  holding  on  the  authority  of  Sangr&m  Singh  v.  Bujharat 
Singh  (1),  that  the  plaintiff  was  compelled  to  join  defendants  Nos  3  to  9 
as  parties  to  his  appeal,  and  granted  the  petition.  The  District  Judge,  on 
appeal,  reversed  this  order,  holding  that  defendants  Nos.  3  and  4  were  not 
necessary  parties  to  the  anpeal,  and  that  the  petition  was  therefore  barred 
under  Limitation  Act,  1877,  Schedule  II,  Article  179. 

The  decree-holder  preferred  this  appeal. 

*  Appeal  against  Appellate  Order  No.  30  of  1888. 
(!)  4  A.  36. 
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Ramachandra  Ayyar,  for  appellant. 

Subramanya  Ayyar,  for  respondents. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  the  Court  (MuiTUSAMI  AYYAR 
and  WILKINSON,  JJ.). 

JUDGMENT. 

The  decision  of  the  Judge  is  clearly  right.  The  decree  obtained  by 
the  plaintiff  (appellant)  against  the  shares  of  defendants  Nos.  3  and  4  was 
in  no  way  imperilled  by  the  appeal  presented  by  him  against  that  portion 
of  the  decree  which  exonerated  the  shares  of  defendants  Nos.  5  to  9.  Thia 
view  is  in  accordance  with  the  decisions  in  Hur  Proshad  Roy  v.  Enayet 
Hossein  (1)  and  Raghunath  Pershad  v.  Abdul  Ilye  (2).  As  observed  in 
the  former  case  by  the  Court  "  the  reason  for  suspending  the  operation  of 
the  law  of  limitation  during  the  pendency  of  an  appeal  is  that  it  is  mani- 
festly undesirable  to  force  the  execution  of  a  decree  while  there  is  any 
doubt  as  to  the  rights  of  the  decree-holder  against  the  appellant."  Our 
attention  has  been  called  to  the  case  of  Nur-ul-Hasan  v.  Muhammad 
Hasan  (3),  in  which  it  was  remarked  as  an  obiter  dictum  that  the  terms  of 
Article  179  of  the  Limitation  Act  were  so  wide  that  they  must  be  held  to- 
apply  to  every  case  in  which  an  appeal  had  been  presented,  without  regard 
to  the  interest  of  the  person  presenting  the  appeal  and  the  extent  of  the 
power  of  the  Appellate  Court  to  interfere.  We  are  unable  to  assent  to  this 
view.  Suppose  that  A,  obtaining  a  decree  for  the  possession  of  land 
againsb  B,  presented  an  appeal  against  so  much  of  the  decree  as  disallowed 
A  his  costs,  and  the  appeal  was  dismissed,  it  would  be  unreasonable  to  hold 
that  the  time  for  the  execution  of  the  decree,  so  far  as  it  awarded  A  the 
land,  [481]  began  to  run  from  the  date  of  the  appeal  decree.  We  consider 
that  the  sounder  principle  is  that  laid  down  in  the  Calcutta  Court,  and 
we  therefore  dismiss  the  civil  miscellaneous  second  appeal  with  costs. 


12  H.  481. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


NABASIMHA  (Plaintiff],  Appellant  v.  SUBYANAEAYANA 
(Defendant  No.  1),  Respondent.*      [llth  and  22nd  March,  1889] . 

Rent\Recovery  Act  (Madras)  —Act  VIII  of  1R65  —  Suit  in  Civil  Court  to  enforce  exchange 
of  patta  and,  muchalka — Declaratory  decree — Civil  Procedure  Code,  Section  53 — 
Amendment  of  plaint. 

A  suit  in  the  Court  of  a  District  Munsif  to  enforce  acceptance  of  a  patta  and 
execution  of  a  muchalka  by  defendant  in  respect  of  a  holding  in  a  village  to 
which  plaintiff  claimed  title,  was  dismissed  as  not  being  maintainable  : 

Held,  that  the  suit  should  not  have  been  dismissed  but  the  plaint  should  have 
been  amended  by  the  addition  of  a  prayer  for  a  declaration  of  the  plaintiff's  title  ; 
and  that  the  Court  then  would  have  had  jurisdiction  to  grant  by  way  of  conse- 
quential relief  the  relief  originally  sought. 

[P.,  2L.B.R.  4;  R.,  13  M.  361;  14  M.  441.] 

SECOND  APPEAL  against  the  decree  of  C.W.  W.  Martin,  District  Judge 
of    Salem,  in  Appeal  Suit  No.  150  of  1886,  reversing  the  decree  of  Sultan 


(1)  2  C.L.  R.  471. 


Second  Appeal  Mo.  879  of  1888. 
(2)  14  C.  26. 
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Mohidin  Saheb,  District  Munsif  of  Krishnagiri,  in  Original  Suit  No.  265 
of  1885. 

Suit  to  enforce  acceptance  of  a  patfca  and  execution  of  a  muchalka. 

The  plaint  alleged  that  the  village  in  which  the  defendant  occupied 
certain  land  had  been  sold  to  the  plaintiff  and  that  the  plaintiff  had  called 
on  the  defendant  to  accept  a  patta  and  to  execute  a  muchalka,  and  that 
the  defendant  had  refused.  The  defendant  in  his  written  statement 
denied  the  plaintiff's  title  and  alleged  that  he  was  holding  under  another 
landlord. 

The  District  Munsif  passed  a  decree  "that  the  defendant  do  [482] 
41  accept  the  patta  marked  as  Exhibit  B,  and  execute  a  corresponding 
"  muchalka  to  the  plaintiff  in  respect  of  the  plaint  lands."  The  District 
Judge  on  appeal  held  that  the  suit  was  not  maintainable  and  dismissed 
the  suit  without  recording  any  finding  as  fco  the  plaintiff's  title. 

The  plaintiff  preferred  this  second  appeal. 

Bhashyam  Ayyangar,  for  appellant, 

Subramanya  Ayyar,  for  respondent. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  SHEPHARD,  J.). 

JUDGMENT. 

At  the  hearing  of  this  appeal  the  doubt  occurred  to  us  whether,  inas- 
much as  the  duty  of  accepting  a  patta  and  giving  a  muchalka  is  one  imposed 
by  statute  and  a  special  remedy  for  enforcing  it  is  prescribed  by  the  same 
statute,  this  suit  instituted  in  a  Civil  Court  was  maintainable.  The  object, 
however,  of  the  Act  in  requiring  the  exchange  of  patta  and  muchalka  is 
to  insure  the  existence  of  evidence  of  the  terms  of  the  holding  ;  and,  as  a 
landlord  can,  on  proper  occasion  arising,  certainly  maintain  a  declaratory 
suit,  so  we  think  that  in  such  suit  he  might  obtain,  by  way  of  consequen- 
tial relief,  the  delivery  of  a  muchalka  corresponding  to  the  patta  already 
tendered  by  him.  Being  entitled  to  a  declaratory  decree,  he  should  not 
be  remitted  to  another  suit,  to  obtain  the  muchalka  to  which  the  Act 
entitles  him.  It  will  be  understood  that  he  can  only  be  so  entitled  if  he 
succeeds  in  proving  that  he  has  before  suit  tendered  a  patta  in  the  form  in 
which  the  defendant  was  bound  to  accept  it,  and  further  that  it  is  not 
•competent  to  the  Court  trying  this  question  to  exercise  the  power  of 
amending  the  pitta  which  the  Collector  has  under  Section  10  of  the 
Act. 

In  the  present  case  there  is  no  prayer  for  a  declaratory  decree.  The 
plaintiff  asks  only  that  the  defendant  be  compelled  to  accept  the  patta 
tendered  by  him  and  to  execute  a  muchalka  in  like  terms. 

The  District  Judge  has  dismissed  the  suit  on  a  ground  which  is 
clearly  not  tenable  and  has  recorded  no  finding  on  the  main  issue.  We 
must  reverse  the  decree  of  the  District  Judge  and  direct  him,  after  amend- 
ing the  plaint  by  the  insertion  of  a  prayer  [483]  for  declaration  of  the 
plaintiff's  right,  to  re- hear  the  appeal  on  the  merits,  having  regard  to  the 
above  observations.  We  make  no  order  as  to  the  costs  of  this  appeal, 
but  the  other  costs  must  be  provided  for  in  the  revised  decree. 
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12  M.  483. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


CHENGAL  REDDI  AND  OTHERS  (Defendants),  Appellants  v.  VENKATA 
EEDDI  (Plaintiff),  Respondent*      [27bh  March,  1889.] 

Oaths  Act— Act X  of  1873,  Section  'J  —Civil  Procedure  Code,  Section  462 — Consent  by 
guardian  of  a  minor  defendant  to  accept  the  oath  of  the  plaintiff. 

It  was  agreed  by  the  defendants  who  were  mij  irs  and  by  the  father  and  guar- 
dian of  a  minor  defendant  on  hi.-;  behalf,  that  one  of  the  issues  in  a  suit  should 
be  determine'!  under  Oaths  Act,  Section  9,  by  the  oath  of  the  plaintiff.  The 
oath  was  t  ikon  and  a  decree  was  passed  accordingly  ; 

Held,  that  the  minor  defendant  was  bound  by  the  consent  of  his  guardian 
since  there  was  no  evidence  of  fraud  or  gross  negligence  on  the  part  of  the  latter, 
although  the  Court  bad  not  sanctioned  the  agreement  under  Section  462,  Civil 
Procedure  Code, 

[DlBB.,  17  C.P.L.R.  147  ;  Appr  ,  28  A.  35  =  2  A.L.J.  493  =  A.W.N.  (1905)  171  ;  27  C. 
229  ;  R..  15  Bom.  L.B.  223  (224)  ;  15  Ind.  Gas.  161  =  95  P.R.  1912  =  159  P.W  R. 
1912  ;  18  P.R.  1891  ;  D,,  24  M.  326  ] 

APPEAL  against  the  decree  of  C.  S.  Crole,  District  Judge  of  Chittoor, 
in  Original  Suit  No.  20  of  1887. 

Suit  for  partition  of  family  property.  In  the  written  statement  of 
the  defendants,  it  was  alleged  that  a  partial  partition  had  already  taken 
place  and  the  first  issue  was  framed  upon  this  allegation.  The  District 
Judge  said  : — "  This  issue  was  by  consent  left  to  abide  the  taking  of  an 
"oath  by  plaintiff  in  a  temule  at  Chittoor,  which  he  has  done.  So  the 
"  family  is  found  to  be  undivided  and  the  plaintiff  to  be  entitled  to  half  the 
"  total  property  belonging  to  it."  A  decree  was  passed  accordingly. 

The  defendants  preferred  this  appeal,  on  the  ground,  inter  alia,  that 
defendant  No.  4,  who  was  a  minor,  was  not  bound  by  the  decree  passed 
under  the  above  circumstances. 

Mr.  Rnmasami  Raju,  for  appellant. 

Mr.  Subramanyam,  for  respondent. 

[484]  The  further  facts  of  the  case  and  the  arguments  adduced  on 
this  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.). 

JUDGMENT. 

This  appeal  arises  from  a  suit  for  partition  instituted  by  the  respond- 
ent. One  of  the  matters  in  dispute  was  whether  there  was  a  prior  division 
as  alleged  by  the  appellants;  and  they  agreed,  under  Section  9  of  the  Indian 
Oaths  Act,  to  accept  the  respondent's  oath  in  regard  to  it  in  a  certain 
temple  as  conclusive.  The  respondent  took  the  prescribed  oath  and  the 
Judge  passed  a  decree  in  his  favour  on  the  footing  that  there  was  a  subsist- 
ing co-parcenary.  It  is  urged  in  apneal  that  the  appellant  No.  4  is  a  minor, 
that  the  appellant  No.  1,  his  guardian,  was  not  competent  to  consent  to 
the  claim  against  the  minor  being  settled  by  the  oath  of  the  respondent,  at 
least  without  the  previous  sanction  of  the  Court.  We  are  referred  in 
support  of  this  contention  to  Section  462  of  the  Civil  Procedure  Code  and  to 
two  decisions — Rajngopal  Takkaya  Naiker  v.  Huttupalem  Chetty  (1)  and 
Sharat  Chunder  Ghose  v.  Kartik  Chunder  Hitter  (2).  The  conduct  of  the 


(1)  3  M.  103. 


•  Appeal  No.  21  of  1888. 


(2)  9  C.  810. 
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suit  was  in  the  hands  of  the  guardian,  and  it  was  for  him  to  produce  such 
evidence  as  was  likely  to  support  the  contention  and  to  decide  what  was 
best  to  do  in  the  circumstances  of  the  case.  It  is  nob  shown  that  other 
evidence  was  available  in  proof  of  the  prior  partition,  and  that  in  agreeing 
to  accept  the  plaintiff's  oath,  the  guardian  acted  prejudicially  to  the  minor's 
interest.  The  step  taken  by  the  father  affected  not  only  the  minor's 
interest,  but  also  his  own  interest,  and  it  was  concurred  in  by  two  of  his 
adult  sons.  It  is  noteworthy  that  this  appeal  is  preferred  nol  only  on 
behalf  of  the  minor,  but  also  on  behalf  of  his  father  and  brothers,  and 
that  the  objection  is  pressed  upon  us  by  the  very  parties  who  entered 
into  the  agreement  in  the  Court  below.  The  minor  might  not  be  bound 
by  the  act  of  his  guardian  if  in  were  tainted  with  fraud  or  gross  negligence 
savouring  of  fraud,  but  we  cannot  say,  in  the  absence  of  any  evidence, 
that  the  father's  act  was  either  fraudulent  or  manifestly  unreasonable. 
Neither  Section  462  nor  the  decisions  under  it  have  any  application  to 
chis  case. 


[485] 


12  H.  485. 

APPELLATE  CIVIL. 


Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


BAMACHANDRA  (Plaintiff],  Appellant  v.  DEVU  (Defendant), 
Respondent*      [24th  July,  1889.] 

Civil  Procedure  Code,  Section  209 — Stipulated  interest — Interest  ajter  filing  plaint. 

A  creditor  having  stipulated  for  interest  at  a  certain  rate  is  entitled  to  a  decree 
for  interest  at  that  rate  up  to  the  date  of  decree.  Mangniram  Marwari  v. 
Dhowtal  Hoy  (I.L  R  ,  12  Gal.,  569),  dissented  from. 

[Diss  ,  17  C.P.L.R.  38.] 

APPEAL  against  the  decree  of  M.  R.  Weld,  Acting  District  Judge  of 
Ganjam,  in  Original  Suit  No.  20  of  1887. 

Suit  to  recover  from  defendant  the  sum  of  Rs.  7,958-14-10,  being 
the  principal  and  compound  interest  due  on  a  registered  band,  dated  24th 
June  1881,  and  also  principal  and  interest  due  on  footing  of  a  document 
described  as  a  receipt,  dated  31st  August  1886,  with  interest  up  to  reali- 
zation of  the  amount.  The  stipulated  interest  was  in  each  case  21  per 
cent,  per  annum  ;  the  sums  due  were  agreed  to  be  repaid  on  4th  March 
1882  and  23rd  October  1886  respectively. 

The  defendant  admitted  the  claim,  but  "requested,  in  consideration 
of  his  involved  circumstances,  that  the  interest  may  be  reduced,"  and  also 
asked  for  a  decree  by  instalments. 

The  District  Judge  said  : — "  I  will  only  give  one  per  cent,  per  annum 
from  this  date,  as  the  interest  previously  charged  is  so  enormous,  nor 
will  I  give  costs.  Decree  for  the  amount  of  Rs.  7,958-14-10  to  be  paid 
in  four  half-yearly  instalments  with  interest  at  one  per  cent,  per  annum. 
Interest  in  case  of  default  to  be  one  per  cent,  per  annum.  Each  party 
to  bear  their  own  costs.  " 

The  plaintiff  preferred  this  appeal  "  against  that  portion  of  the  decree 
which  disallowed  the  plaintiff  the  costs  of  the  suit  and  interest  on  the 
amount  sued  for  from  the  da^e  of  the  plaint  to  the  date  of  the  decree." 

*  Appeal  No.  102  of  1888. 
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[486]  Sundara  Ran,  for  appellant. 

The  interest  was  nob  in  the  nature  of  a  penalty  Tejpal  v.  Kesri 
Singh  (1),  and  the  plaintiff  is  entitled  to  interest  as  the  agreed  rate  up  to 
the  date  of  decree — Bandaru  Swami  Naidu  v.  Atchayamma  (2),  and  see 
Civil  Procedure  Code,  Section  209.  The  District  Judge  should  also  have 
given  plaintiff  the  costs  of  the  suit.  Carvalho  v.  Nurbibi  (3). 

[The  Chief  Justice  referred  to  Orde  v.  Skinner  (4).] 

Ethiroja  Mudaliar,  for  respondent. 

The  case  is  within  the  rule  of  the  Full  Bench  at  Calcutta  in 
Mangniram  Marwari  v.  Dhowtal  Boy  (5),  in  which  Orde  v.  Skinner  (4)  is 
distinguished. 

The  Court  (COLLINS,  C.J.,  and  MUTTUSAMI  AYYAR,  J.),  delivered 
the  following 

JUDGMENT. 

We  think  the  plaintiff  is  entitled  to  interest  at  the  rate  stipulated, 
viz.,  21  per  cent,  to  the  date  of  decree.  See  Bandaru  Swami  Naidu  v. 
Atchayamma  (2)  and  Orde  v.  Skinner  (4).  It  is  true  that  a  Full  Bench  of 
the  Calcutta  Court  has  decided  to  the  contrary — see  Mangniram  Marwari 
v.  Dhowtal  Boy  (5),  but  with  great  respect  to  that  Court  we  are  not  inclined 
to  follow  their  ruling  in  opposition  to  the  case  of  Bandaru  Swami  Naidu  v. 
Atchayamma  (2)  and  also  with  reference  to  the  remarks  of  the  Privy  Council 
in  Orde  v.  Skinner  (4).  We  therefore  direct  the  decree  to  be  amended  by 
allowing  interest  at  the  rate  of  21  per  cent,  from  the  date  of  the  plaint  to 
the  date  of  decree. 

With  regard  to  the  question  of  costs,  we  decline  to  interfere  with  the 
discretion  of  the  District  Judge,  and  as  the  appeal  partly  fails,  we  direct 
each  party  to  bear  their  own  costs  of  this  appeal. 


12  H.  487. 

[487]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


SITHAMMA  (Plaintiff),  Appellant  v.  NARAYANA  AND  OTHERS 
(Defendants],  Bespondents*      [14th  March,  1889.] 

Limitation  Act— Act  XV  0/1877,  Schedule  II.  Articles  120,  123— Executor  de  son  tort 
— Suit  for  a  share  of  Government  promissory  notes  by  an  heir  against  one  falsely 
professing  to  hold  them  under  a  will. 

Suit  in  1887  by  a  daughter  to  recover  her  share  of  Government  promissory 
notes,  being  stridhauam  of  her  mother  who  died  in  1880.  The  property  in  ques- 
tion had  been  in  the  possession  of  a  son  of  the  deceased  since  her  death.  He 
claimed  the  property  under  a  will,  but  the  will  was  set  aside  by  the  Court  as 
false  in  1884  : 

Held,  that  Limitation  Act,  Schedule  II,  Article  123,  is  applicable  only  to  cases 
in  which  the  defendant  lawfully  represents  the  estate  of  the  deceased,  and  that 
the  suit  was  accordingly  barred  by  limitation. 

£R.,  19  A.  169  ;  16  M.  61;  13  O.L.J.  239  (2il)  =  15  C.W.N.  107  (109)  =  7  Ind.  Gas.  704; 
6  Ind.  Ca3.  50  =  20  M.L.J.  288  (290)  =  8  M.L.T.  4.] 

APPEAL  against  the  decree  of  C.  Ramachandra  Ayyar,  Acting  District 
Judge  of  Nellore,  in  Original  Suit  No.  28  of  1887. 

*  Appeal  No.  118  of  1888. 
(1)  2  A.  621.         (2)  3  M.  125.         (8)  3  B.  202.         (4)  3  A.  107.         (5)  12  0-  569. 
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The  District  Judge  held  that  the  suit  was  barred  by  Limitation  Act, 
Schedule  II,  Article  120,  and  accordingly  passed  a  decree  dismissing  it.  The 
plaintiff  preferred  this  appeal. 

Bkashyam  Ayyangar,  for  appellant. 

Subramanya  Ayyar,  for  respondents. 

The  facts  of  this  case,  and  the  arguments  adduced  on  appeal,  appear 
sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the  Court 
(MUTTUSAMI  AYYAR  and  PARKER,  JJ.) 
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JUDGMENT. 

This  was  a  suit  brought  by  the  appellant  to  recover  her  one-third 
share  of  three  Government  promissory  notes  of  the  aggregate  value  of 
Rs.  9,000  in  the  possession  of  the  respondent  No.  1 .  The  promissory  notes 
belonged  to  one  Bojjamma,  who  died  in  September  1880,  leaving  her  survi- 
ving a  son,  respondent  No,  1.  and  three  daughters,  the  appellant  and  respond- 
ents Nos  2  and  3.  Upon  Bojjamma's  death,  respondent  No.  1,  took  pos- 
session of  her  property,  including  the  Government  securities,  and  claimed 
to  hold  it  under  a  will,  whereby,  as  alleged  by  him,  the  property  was  be- 
queathed to  him  and  others.  Subsequently  litigation  ensued  regarding 
the  will,  which  was  finally  set  aside  by  the  High  Court  as  false  in  July 
1884.  The  appellant's  case  was  [488]  that  the  Government  promissory 
notes  were  Bojjamma's  stridhanam,  that  her  daughters  were  entitled  to 
take  them  in  preference  to  her  son,  that  he  was  wrongfully  in  possession 
under  the  forged  will,  that,  as  one  of  three  daughters,  she  was  entitled 
to  a  one-third  share,  and  that  the  causa  of  action  arose  in  August  1884. 
The  plaint  was  filed  in  September  1887.  The  Acting  District  Judge  held 
that  the  cause  of  action  arose  on  the  day  that  Bojjamma  died,  that  Article 
120  applied,  and  that  the  claim  was  therefore  barred  by  limitation. 
Hence  this  appeal. 

It  is  conceded  that  the  appeal  must  fail  whether  the  three  or  six 
years'  rule  is  applicable  to  the  suit.  But  it  is  urged  that  the  respondent 
No.  1  held  the  Government  promissory  notes  in  dispute  as  executor 
de  son  tort,  and  that  the  suit  is  therefore  governed  by  Article  123,  Schedule 
II,  of  the  Limitation  Act.  Article  123  purports  to  apply  to  a  suit  for  a 
legacy  or  a  share  of  a  residue  bequeathed  by  a  testator,  or  for  a  dis- 
tributive share  of  the  property  of  an  intestate.  According  to  its  true 
construction,  the  article  applies  only  to  cases  in  which  the  defendant 
lawfully  represents  the  estate  of  a  deceased  person.  An  executor  de  son 
tort  is  certainly  liable  to  be  treated  as  incurring  the  liability  of  an 
executor  for  certain  limited  purposes,  but  the  point  for  consideration  is 
whether  he  represents  the  estate  of  the  deceased  for  purposes  of 
limitation  in  a  suit  like  the  one  before  us.  We  are  of  opinion  that  he 
does  not.  If  the  contention  were  to  prevail,  a  suit  brought  by  one  who 
claims  to  be  the  heir  of  a  deceased  person  against  every  defendant  who 
wrongfully  retains  the  moveable  property  belonging  to  that  person  under  a 
claim  of  title,  which  has  no  foundation,  would  not  be  barred  before  the 
expiration  of  twelve  years.  In  order  that  a  suit  for  the  recovery  of 
moveable  property  instituted  by  an  heir  might  be  treated  as  a  suit  for  a 
distributive  share  of  an  intestate  estate,  it  must  be  established  that  the 
party  in  possession  is  either  really  an  executor  or  an  administrator,  or,  to 
-use  the  language  of  23  and  24  Vic.,  Cap.  38,  Section  13,  a  legal  personal 
representative  of  the  deceased.  This  view  is  in  accordance  with  the 
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1889  decision  in  Issur  Chunder  Doss  v.  Jugut  Ghunder  Shaha  (l),  and  the  dictum 

MARCH  14.  of  Wilson,  J.,  in  Kallij  Churn  Shaw  v.  Dukhee  Bibee(2). 

~  We  agree  with  the  Judge  that  the  claim  is  barred  by  limitation   and 

APPEL-  dismiss  the  appeal  with  costs. 
LATE 

CIVIL-  12  M.  489. 

1«  M.  187.  [489]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar,  and  Mr.  Justice  Parker. 


LAKSHMANA  (Appellant]  v.  PARAMASIVA  AND  OTHERS 
(Respondents)*      [15th  February,  1889.] 

Civil  Procedure   Code,  Sections  32,  588  (2)—  Appeal  against  order  that  a  plaintiff  be 
made  defendant. 

An  appeal  lies  under  Civil  Procedure  Code,  Section    588  (2),  against  an  order 
under  Section  32  that  a  plaintiff  be  made  defendant. 

APPEAL  against  the  order  of  C.  W.  W.  Martin,  District  Judge  of 
Salem,  on  civil  miscellaneous  petition  No.  617  of  1887  in  original  suit 
No.  8  of  1887. 

The  District  Judge  having  made  an  order  on  31st  August  directing 
that  Lakshmana  Goundan,  defendant  No.  6,  be  made  a  plaintiff,  on  21st 
December,  set  aside  that  order  and  directed  that  Lakshmana  Goundan  be 
made  a  defendant.  Lakshmana  Goundan  preferred  this  appeal  against 
the  last- mentioned  order. 

Bhashyam  Ayyangar  and  Desika  Charyar,  for  appellant. 

Subramanya  Ayyar,  for  respondents. 

The  facts  of  tbe  case  and  the  arguments  adduced  on  this  appeal 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 
Court  (MUTTUSAMI  AYYAR  and  PARKER,  JJ.). 

JUDGMENT. 

An  appeal  does  certainly  lie  and  we  are  unable  to  accede  to  the  con- 
tention that  the  cases  specified  in  Section  588,  Clause  2,  do  not  include  an 
order,  whereby  a  party,  who  is  plaintiff,  is  made  defendant,  or  a  defendant 
made  plaintiff.  On  the  merits  it  is  concede!  that  the  order  cannot  be 
supported.  The  respondents  admit  the  assignment  in  their  application  of 
21st  December  1887,  and  the  assignors  admitted  the  assignment  through 
their  vakil  when  the  order  of  31st  August  1887  was  made. 

We  do  not  see  why  the  Judge  set  aside  his  own  order  without  an 
application  and  when  the  assignment  was  admitted. 

We  set  aside  the  order  appealed  against  and  restore  the  order  of  31st 
August  1887.  Appellant  is  entitled  to  his  costs  in  this  appeal. 


*  Appeal  against  Order  No.  20  of  1888. 
(1)  9  C.  79.  (2)  5  0.  692  (696). 
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12  H.  490. 

[490]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


LAKSHMI  (Plaintiff),  Appellant  v.  SUBKAMANYA  (Defendant), 
Respondent*      [22nd  February  and  9th  August,  1889.] 

Hindu  Law — Will  of  a  Hindu  in  favor  of  his  wife  made  on  his  taking  a  son  in  adoption 
—  Adoption  made  on  the  understanding  that  the  dispositions  of  the  will  be  observed. 

A  Hindu,  on  taking  a  son  in  adoption,  executed  a  "  settlement  as  to  what 
should  be  done  by  my  adopted  son  and  my  wife  after  my  lifetime,"  providing 
that  on  an  event,  which  happened,  the  wife  should  enjoy  certain  land  for  life  in 
lieu  of  maintenance.  In  a  suit  by  the  widow  ol  the  executant  against  the  adopt- 
ive son  for  possession  of  the  land  : 

Held,  that  the  instrument  was  a  will. 

On  its  appearing  that  the  defendant's  natural  father,  when  he  gave  him  in 
adoption,  taoitly  submitted  to  the  arrangement  contained  in  it. 

Held,  that  the  adoptive  son  was  bound  by  its  provisions. 

[P.,  21  M.  10;  R.,  27  M.  577-14  M.L.J.  310;  33  M.  304  I307)  =  7  Ind.  Gas.  357- 
20M.L.J.  519  =  8  M.L.T.  139;  Cons.,  14  M.  17:1;  Expl.,  16  M.  400.] 

SECOND  APPEAL  against  the  decree  of  J.  A.  Davies,  Acting  District 
Judge  of  Tanjore,  in  appeal  suit  No.  490  of  1887,  reversing  the  decree  of 
T.  Ganapati  Ayyar.  Subordinate  Judge  of  Kumbakonam,  in  original  suit 
No.  28  of  1886. 

Suit  by  a  Hindu  widow  to  recover  from  her  husband's  adoptive  son, 
with  mesne  profits,  certain  land  which  her  husband  was  alleged  to  have 
settled  upon  her  under  exhibit  A.  The  Subordinate  Judge  passed  a 
decree  in  favor  of  the  plaintiff  for  the  land,  but  disallowed  her  claim  to 
mesne  profits.  The  District  Judge,  on  appeal,  reversed  the  decree  of  the 
Subordinate  Judge,  holding  that  Exhibit  A  was  on  its  true  construction  a 
will,  and  that  it  was  for  that  reason  imalid  as  agaiust  the  defendant 
under  the  rule  in  Vitla  Butten  v.  Yamenamma  (1). 

Exhibit  A  began  as  follows  : — "  Vyavasta  Patra  Udambadikkai  (deed 
"  of  settlement),  executed  on  the  25th  Kartigai  of  Eudrotakary  year,  by 
"  me,  Kamaien,  son  of  Subbien,  residing  in  Veppathoor,  as  to  what  should 
"  be  done  in  my  family.  As  I  this  day  adopt  — ,  aged — ,  son  of  Subbra- 
"  maien,  of  the  said  village,  son  of  my  divided  junior  uncle,  for  my 
"  spiritual  benefit,  [491]  because  I  have  no  issue,  the  following  is  the 
"  settlement  as  to  what  should  be  done  by  my  adopted  sen  and  my  wife 
"after  m>  lifetime;"  and  proceeded  (after  making  certain  dispositions 
"  immaterial  for  the  purpose  of  this  report)  as  follows  : — "all  the  remain- 
"  ing  properties  and  the  cash  as  per  documents  shall  be  enjoyed  by  my 
"  wife  alone  until  my  adopted  son,  above  said,  attains  the  proper  age  and 
"  she  shall  protect  the  adopted  son  and  live  jointly  with  (him).  If,  while 
"  so  continuing  to  live,  they  shall  not  agree  to  live  jointly  after  the  said 
"  adopted  son  shall  have  attained  the  proper  age,  my  wife  shall  enjoy 
"  with  all  privileges  for  her  maintenance,  for  her  lifetime,  the  nanjai 
"and  punjai  lands  appertaining  to  i  karai  out  of  the  f  karai  in  the 
"  Ulloor'  (native  village),  and  the  cocoanut  tope  called  the  Cavery 
"  Amman  Koviladi  on  account  of  the  Ulnatham  and  Poronatbam  attach- 
"  ed  thereto,  half  of  the  vessels  then  remaining  and  with  the  profits, 

*  Second  Appeal  No.  682  of  1888. 

(1)  8  M.H.C.B.  6.  ^ 
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remaining  after  deducting  the  vari  and  erai  (assessment,  &o.),  in  respect 

'  of  the  said  J  karai,  she  shall    maintain  herself  for  her  lifetime,  live  in 

'  Thamanai   thalvaram,'  including  the  '  Eali '  (apartments  of  the  house), 

"on  the  northern  side,  in  the   house  on  the  Ij   house-ground,  on  the  wes- 

"  tern  side,  and  are  the  backyard." 

The  plaintiff  preferred  this  appeal  against  the  decree  of  the  District 
Judge. 

Subramanya  Ayyar,  for  appellant. 

Ramachandra  Rau  Saheb  and  Mahadeva  Ayyar,  for  respondent. 
The  further   facts  of   this  case    and  arguments    adduced  on  second 
appeal  appear  sufficiently  for  the  purpose  of    this   report  from  the  judg- 
ments of  the  Court  (MUTTUSAMI  AYYAR  and  SHEPHARD,  JJ.) 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — The  appellant  is  the  widow  of  one  Ramay- 
yan,  and  the  respondent  is  his  adopted  son.  On  the  9th  December  1863 
Ramayyan  executed  Exhibit  A  which  provided  inter  alia  that,  in  case  the 
appellant  and  respondent  did  not  agree  to  live  together,  the  former  should 
enjoy  the  land  in  dispute  during  her  lifetime  in  lieu  of  maintenance.  A 
disagreement  arose  between  them  after  Ramayyan's  death,  and  the 
appellant  separated  from  the  resoondent  and  claimed  to  be  placed  in 
possession  of  the  land.  The  respondent  resisted  the  claim,  alleging, 
among  other  things,  that  exhibit  A  was  a  will  and  that  it  was  invalid 
as  against  ancestral  property  which  devolved  on  him  by  right  of 
[492]  survivorship.  The  Subordinate  Judge  was  of  opinion  that  the 
instrument  was  a  deed  of  settlement  and  decreed  the  claim.  On  aopeal 
the  District  Judge  held  that  it  was  a  will  and  dismissed  the  appellant's 
suit.  I  agree  with  the  Judge  that  Exhibit  A  is  upon  its  true  construction 
a  will.  The  disposition  contained  in  it  was  clearly  intended  bo  take  effect 
after  Ramayyan's  death  and  the  contention  that  the  document  was 
styled  a  deed  of  settlement  is  immaterial.  It  is  the  substance  of  the 
transaction  that  ought  to  be  taken  as  a  guide.  It  is  conceded  that 
where  a  Hindu  father  disposes  by  will  of  ancestral  property,  the  disposition 
is  inoperative  as  against  his  son  ;  but  it  is  argued  tnat  when  the  dis- 
position made  is  in  the  nature  of  a  provision  for  the  maintenance  of  the 
testator's  widow,  the  will  is  valid.  I  am  unable  to  adopt  this  view.  The 
ground  on  which  a  will  in  regard  to  ancestral  or  joint  family  prooerty  was 
held  to  be  invalid  in  the  case  of  Vitla  Butten  v.  Yamenamma  (1),  is  that 
directly  the  testator  dies  the  co-parcener's  right  of  survivorship  takes 
effect  and  that  a  testamentary  disposition  cannot  be  permitted  to  prevail 
against  that  right.  In  the  ahsenoe  of  testamentary  power  the  contention 
that  that  power  was  exercised  for  the  purpose  of  making  a  provision  for 
the  support  of  the  testator's  wife  could  not  in  my  opinion  validate  the 
will. 

Another  contention  in  appeal  is  that  in  the  case  before  us  it  was 
known  to  all  the  parties  concerned,  when  the  respondent  was  given  in 
adoption,  that  Exhibit  A  was  in  existence  and  that  the  respondent  was 
given  and  taken  in  adoption  on  the  understanding  that  the  disposition 
contained  in  it  was  to  be  accepted  by  him.  The  decision  in  Vinayak 
Narain  Jog  v.  Govitidrav  Chintaman  Jog  (2)  lends  support  to  the  contention. 
In  that  case  it  was  held  that  when  the  adopted  son  and  the  person 


(1)  8  M.H.C.R.  6. 
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who  gave  him  in  adoption  were  fully  cognisant  of  the  disposition  of  pro- 
perty made  by  the  testator,  and  with  the  knowledge  of  such  disposition  the 
natural  father  consented  to  the  adoption  taking  place  and  when  the  dis- 
position and  the  adoption  might  under  the  circumstances  be  regarded  as 
one  transaction,  the  disposition  though  contained  in  a  will  could  not 
be  repudiated  by  the  adopted  son.  The  principle  underlying  the 
decision  is  that  the  disposition  was  one  which  it  was  competent 
to  the  testator  to  make  prior  to  the  [493]  adoption,  and  that  its 
acceptance  being  presumably  a  condition  subject  to  which  the  adoption 
was  made,  it  made  no  difference  that  the  disposition  was  testamentary.  In 
the  case  before  us  the  Subordinate  Judge  observes  that  Exhibit  A  was  made 
two  days  prior  to  the  respondent's  adoption,  and  that  but  for  acquiescence 
in  it  the  adoption  might  not  have  taken  place.  The  Judge,  however,  has 
expressed  no  opinion  on  this  point.  The  disposition  impugned  is  nothing 
more  than  charging  the  appellant's  maintenance  on  a  specific  portion 
of  family  property  and  creating  for  her  a  life  estate  in  A  and  thereby 
preventing  discord  and  litigation  between  the  mother  and  the  son  by  reason 
of  their  not  agreeing  to  live  together.  Before  disposing  of  this  second 
appeal,  I  would  ask  the  Judge  to  ascertain  whether,  when  the  respondent 
was  given  in  adoption,  the  person  who  gave  him  in  adoption  was 
aware  of  the  existence  of  Exhibit  A,  and  whether,  but  for  his  consent  to  it, 
Ramayyan  would  not  have  adopted  the  respondent.  Both  parties  will  be  at 
liberty  to  adduce  fresh  evidence,  if  so  advised,  in  regard  to  this  issue.  If 
the  Judge  should  be  of  opinion  that  the  respondent's  parents  consented, 
either  expressly  or  tacitly,  to  the  arrangement  when  the  adoption  took 
place,  he  will  also  return  findings  on  the  7th  and  8th  issues. 

SHEPHARD,  J. — While  I  agree  in  thinking  that  there  should  be  a 
finding  on  the  proposed  issue,  I  should  like  to  add  my  reasons  for  holding 
that  a  finding  on  that  issue  may  entitle  the  plaintiff  to  a  decree  in  the  suit. 
The  question  is  whether  the  parties  to  an  adoption,  that  is,  the  parents  on 
the  one  side  and  on  the  other,  can  by  contract  between  themselves 
prescribe  the  terms  on  which  the  adopted  child  shall  enter  the  family 
of  the  adopting  parent,  in  such  manner  as  to  bind  the  adopted 
child,  and  further  whether  such  a  contract  can  be  effectively  carried 
out  by  a  will  executed  by  the  adopting  parent.  As  far  as  this  Court 
is  concerned  there  appears  to  be  no  distinct  authority  on  the  question, 
for  in  the  case  of  Lakshmana  Bau  v.  Lakshmi  Ammal  (1),  the  disposition 
made  by  the  adopting  widow  was  upheld  on  another  ground  and  the 
judgment  does  not  profess  to  decide  the  point  now  at  issue.  On  the 
other  hand  in  the  Bombay  reports  there  is  distinct  authority  in  favour 
of  the  plaintiff's  contention,  and  in  one  case  the  disposition  impugned 
by  the  adopted  son  was,  as  it  is  in  the  present  [494]  case,  made 
by  will — Venayak  Narayan  Jog  v.  Govindrav  Chintaman  Jog  (2).  In 
the  present  case  the  adoption  was  made  not  by  a  widow,  as  in  the  case 
of  Lakshmana  Rau  v.  Lakshmi  Ammal  (1),  but  by  the  plaintiff's  husband 
who,  before  the  adoption  took  place,  was  unquestionably  at  liberty 
to  alienate  his  property  as  he  pleased,  subject  only  to  the  plaintiff's 
right  of  maintenance.  If  being  thus  full  owner  he  might  before  the  adoption 
have  disposed  of  bis  property  in  part  or  in  whole  in  favour  of  the  plaintiff, 
I  fail  to  see  why  be  should  not,  when  making  the  adoption,  stipulate  with 
the  other  party  to  the  adoption  that  a  certain  part  of  his  property  should 
be  set  apart  for  the  maintenance  of  his  wife  and  to  that  extent  taken  out 
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of  the  category  of  property  in  which  his  intended  son  should  have  the  full 
right  of  a  co-parcener.  It  seems  to  me  a  mistake  to  say  that  the  infant 
adopted  son  on  whose  behalf  the  natural  father  consents  to  such  a 
stipulation  can  only  be  bound  by  that  consent  on  the  principle  on  which  he 
might  be  bound  by  other  agreements  made  on  his  behalf,  viz.,  on  the 
principle  that  the  agreement  is  made  for  a  necessary  purpose,  Lakshmani 
Ran  v.  Lakshmi  Ammal(l),  for  the  supposition  is  that,  but  for  theconsent 
of  the  natural  father  the  adoption  would  never  have  taken  place.  To 
object  to  the  agreement  is  therefore  tantamount  to  objecting  to  the 
adoption.  The  adoption  and  thi  disposition  of  his  prooerty  hy  the  father 
being  part  of  one  transaction,  the  'son  never  acquired  any  interest  in  the 
property  disposed  of  and  therefore  no  question  can  arise  as  to  his  guardian's 
competency  to  deal  with  it. 

These  considerations,  if  well  founded,  also  dispose  of  the  defendant's 
contention  that,  in  view  of  the  right  of  survivorship,  Ramayyan's  will 
must  as  against  him  ba  inoperative.  The  will  was  only  a  means  by 
which  the  supposed  contract  was  carried  into  effect.  It  was  a  term  of 
that  contract  that  certain  property  should  be  withdrawn  from  Ranoayyan's 
estate  and  applied  to  a  particular  purpose,  which  should  take  effect  after 
his  death.  To  that  extent  the  defendant  never  acquired  co-parcenary 
right  in  his  father's  property  and  consequently  there  was  no  right  of 
survivorship.  The  circumstance  that  the  disposition  was  made  by  will 
makes  no  difference  because  the  will  must  not  be  regarded  by  itself  but  as 
part  of  the  contract,  and  before  the  adoption  took  place  it  was  [4951  com- 
petent to  Ramay>an  to  bind  himself  by  contract  to  make  the  will  which 
he  did  make.  For  these  reasons  I  am  of  opinion  that'if  it  can  be  shown  that 
the  adoption  was  made  on  an  understanding  between  the  parties  that  the 
defendant  should  take  his  place  in  the  family  subject  to  the  arrangement 
made  by  his  adoptive  father  in  favour  of  the  plaintiff,  the  plaintiff  ought  to 
succeed  in  this  suit. 

[The  District  Jud^e  recorded  a  finding  in  the  affirmative  on  the  issue 
framed  by  the  High  Court ;  and  when  the  case  came  on  for  re-hearing  and 
the  Court  passed  a  decree  setting  aside  the  decree  of  the  District  Judge  and 
restoring  that  of  the  Subordinate  Judge.] 


12  H.  495. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 

VALLABHA  (Defendant  No.  1),  Appellant  v.  MADUSUDANAN 
(Plaintiff),  Respondent*      [1st  March  and  29th  April,  1889.] 

Defamation — Illegal  declaration  that  one  is  out-casted  -Observations  on  the  use  of  books 
of  history  to  prove  local  custom,  ind  on  the  position  as  heads  of  their  caste  of  the 
representatives  of  the  ancient  sovereigns  of  the  West  Coast. 

According  to  t,he  usage  of  certain  Nambudris,  a  caste  enquiry  is  held  when  a 
Nambudri  wonun  is  suspected  of  adultery,  and  if  she  is  found  guilty,  she  and 
her  paramour  are  put  out  of  caste. 

An  enquiry  was  held  into  tha  conduct  of  a  certain  woman  so  suspected  ;  she 
confessed  that  the  pi  untiff  had  had  illicit  intercourse  with  her  and  thereupon 
they  were  both  declared  outcastes,  the  plaintiff  not  having  been  charged  nor 

*  Second  Appeal  No.  151  of  1888. 
(1)  4  M.  160. 
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having  had  an  opportunity  to  cross-examine  the  woman  or  to  enter  on  his  defence 
and  otherwise  to  vindicate  his  charter.  In  »  suit  for  damages  for  defamation 
by  the  plaintiff  against  those  who  had  declared  him  an  outcaste  : 

Held,  the  declaration  that  th°i  plaintiff  wai  an  outcaste  was  illegal,  and  it 
having  been  found  tint  the  d^fandanta  had  not  acted  bina  file  in  making  that 
declaration,  the  plaintiff  was  entitled  to  recover  damages. 

Observations  on  (I)  the  use  of  books  of  history  to  prove  local  custom,  and  (2) 
on  the  position  as  heads  of  their  caste  of  the  representatives  of  the  ancient  sove- 
reigns of  the  West  Coast. 

[Appr.,  24  B.  13  ;R.,  23  B.  122  (129) ;  38  0. 153  =  12  Or.  LJ.  355  =  10  Ind.  Gas.  955  ; 
33  M.  67  (70)  =3  Ind.  Gas.  955=  19  M.L.J.  714  =  6  M.L  T.  290.] 

SECOND  appeal  against  the  decree  of  the  District  Judge  of  South 
Malabar,  in  apoeal  suit  No.  613  of  1887,  confirming  the  [496]  decree  of 
the  District  Munsif  of  Angadinuram,  in  original  suit  No.  479  of  1886. 

Suit  by  a  Nambudri  Brahman  who  alleged  that  the  defendants  had 
defamed  him  by  declaring  him  an  ontcaste,  to  recover  Rs.  140  as  damages. 
It  was  stated  in  the  plaint  that  defendant  No.  1  and  the  plaintiff  were  on 
bad  terms,  that  defendant  No.  1  gained  over  to  hi*  side  defendant  No.  3, 
and  his  mother,  who  had  been  long  leading  a  life  of  adultery  and  caused 
them  to  say  that  plaintiff  was  guilty  of  illicit  intercourse  with  her ;  that 
the  defendants  subsequently  made  a  show  of  holding  a  caste  enquiry  and 
declared  the  mother  of  the  third  defendant  an  outcaste  and  maliciously 
published  that  the  plaintiff  was  unfit  to  enter  temples,  to  get  his  meals  in 
choultries,  and  to  enter  the  houses  of  Nambudri  Brahmans  ;  and  that  the 
caste  enquiry  was  held  contrary  to  custom  and  the  shastras. 

Defendant  No.  1,  who  is  the  Rajah  of  Walawanad,  denied  the  alleg- 
ations in  the  plaint  and  stated  that  the  suit  being  one  concerning  religious 
questions  was  not  maintainable,  that  it  was  at  the  request  of  defendant 
No.  3  and  agreeably  to  usage  that  he  directed  a  caste  enquiry  into  the 
charge  of  adultery  against  the  nlaintiff  with  the  mother  of  defendant  No.  3, 
that  at  ttn  enquiry  the  olaintiff  was  declared  guilty  of  adultery,  that  he 
consequently  interdicted  the  plaintiff  from  entering  temples,  that  this  act 
was  within  the  scope  of  his  authority  and  was  done  bond  fide,  and  that 
the  suit  ought,  therefore,  to  be  dismissed. 

Defendant  No.  2  denied  the  allegations  in  the  plaint  and  stated  that 
he  took  part  in  the  enquiry  into  the  charge  of  adultery  against  the  mother 
of  defendant  No.  3  under  the  direction  of  defendant  No.  1  who  is  the 
Rajah  of  the  country,  that  this  was  according  to  usage,  that  the  enquiry 
was  held  in  accordance  with  the  custom  of  the  country  and  the  shastras, 
that  in  the  enquiry  so  held  the  plaintiff  was  found  to  have  committed 
adultery  with  the  mother  of  defendant  No.  3,  and  that  there  were  others 
who  took  part  in  the  enquiry  like  himself  and  that  he  was  not  liable  to 
pay  damages  to  the  plaintiff. 

Defendant  No.  3  denied  the  allegations  in  the  plaint  and  stated  that 
the  suit  was  not  maintainable,  that  plaintiff  was  outcasted  after  an  enquiry 
held  in  accordance  with  the  rules  anl  customs  followed  by  Malabar 
Brahmans  and  that  plaintiff  was  therefore  not  entitled  to  recover 
damages. 

[497]  Sankaran  Nayar,  for  appellant. 

Narayana  Ban,  for  respondent. 

The  further  facts  of  this  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (COLLINS,  C.  J.,  and  MuTTUSAMI  AYYAR,  J.). 
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JUDGMENT. 

The  appellant  is  the  Rajah,  and  the  respondent  is  a  Nambudri 
Brahman  of  Walawanad  in  South  Ma'abar.  Tne  latter  sue!  the  former 
and  two  others  for  defamation  of  character  and  obtained  a  decree  for  Rs. 
140  as  damages.  O;i  appeal  the  award  was  upheld  by  the  District  Judge. 
Hence  this  second  appeal. 

The  facts  of  the  case  are  shortly  these  : — In  April  1884  a  Nambudri 
woman,  named  Icticheri,  preferr«d  a  comolaint  agiinst  the  resuondent 
to  the  Tahsildar- Magistrate  of  Walawanad,  stating  that  the  resoondent 
had  three  years  before  "  reduced  her  to  a  position  of  infa  ny  and  promised 
to  get  her  redeemed  from  the  infamy  or  to  maintain  her."  and  that 
when  she  insisted  on  his  fulfilling  the  promise,  he  pushed  her  down 
and  threatened  to  cut  her  with  a  chopper.  The  Magistrate  dismissed 
the  complaint  under  Section  203  of  the  Coae  of  Criminal  Procedure  on 
the  ground  that  whatever  the  respondent  did  was  on  her  own  showing 
done  in  self-defence.  It  aopears  that  according  to  the  usage  obtaining 
among  Brahmans  of  this  class  on  the  West  Coast,  a  caste  enquiry  is 
held  whenever  a  Nambudri  woman  is  suspected  of  adultery,  and  'that 
if  she  is  found  guilty,  she  and  her  paramour  are  put  oub  of  caste.  Accord- 
ing to  the  evidence  in  this  case  when  a  woman  is  suspected,  her 
kinsmen  and  their  family  priest  examine  her  maid  servant  and  ascertain 
if  there  is  ground  for  a  fuller  enquiry.  This  preliminary  investigation 
is  termed  dasivicharom,  and  it  is  initiated  by  her  kinsmen  and  their 
family  priest.  On  its  being  ascertained  that  further  enquiry  is  neces- 
sary, a  report  is  made  by  them  to  that  effect  to  the  Rajah,  recognized  as 
the  protector  of  the  caste  usage,  and  the  woman  is  meanwhile  asked  to 
reside  in  a  detached  part  of  the  house  called  the  "anjampura."  On  the  Rajah 
approving  of  the  report,  he  appoints  a  Smarthan  (a  Brahman  acquainted 
with  Smriti),  four  Mimamsakars  (men  versed  in  sifting  evidence)  and 
two  others  called  Akomkoima  and  Puramkoima  to  aid  in  the  investiga- 
tion. The  investigation  is  then  conducted  at  the  time  and  place  [4*98] 
appointed,  and  if  the  woman  is  found  guilty,  the  woman  and  her 
paramour  are  pronounced  to  be  outcastes.  In  Tulam  1060  (October- 
November  1884)  defendant  No.  3,  Itbicheri's  son,  and  his  kinsmen  and 
the  family  priest  examined  her  maid  servant,  and  made  a  report  to  defend- 
ant No.  1,  appellant,  the  titular  Rajah  of  Walawanad,  that  further 
enquiry  was  necessary.  The  appellant  then  appointed  defendant  No.  2, 
the  hereditary  Smarthan  in  that  part  of  the  country,  four  Mimamsakars 
(assessors)  and  two  others  to  conduct  the  regular  investigation.  It  would 
seem  that  on  the  third  day  of  the  enquiry,  Itticheri  confessed  that  the 
respondent  had  illicit  intimacy  with  her.  Relying  on  her  statement  and 
without  charging  the  respondent  or  giving  him  an  opportunity  to  cross- 
examine  the  woman  or  enter  on  his  defence  and  otherwise  vindicate  his 
character,  the  Smarthan  and  the  others  pronounced  the  swarupam  or 
the  declaration  that  Itticheri  and  the  respondent  were  out  of  the  caste. 
It  is  in  evidence  that  the  regular  enquiry  terminated  before  Kumbom  1060 
(February- March  18S5).  In  March  1885  the  respondent  attempted  to 
enter  the  Edathpurath  temple  under  the  supervision  of  the  apuellant  and 
that  the  officiating  priest  in  charge  of  the  institution  objected  to  his 
doing  so  on  the  ground  that  he  was  an  outcaste.  Thereupon  the  respond- 
ent brought  this  suit.  His  case  was  that  he  was  innocent,  that  the 
appellant  bore  personal  ill-will  to  him  and  acting  in  collusion  with  defend- 
ants Nos.  2  and  3,  got  Itticheri  to  accuse  him  of  criminal  intimacy  with 
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her,  that  the  enquiry  was  not  held  in  accordance  with  the  custom  of  the 
caste,  and  that  the  declaration  that  he  was  an  outcaste  was  false  and 
malicious.  The  District  Munsif  considered  that  the  malice  attributed 
to  the  appellant  had  no  foundation,  and  that  the  enquiry  conducted  in 
this  case  was  in  accordance  with  c>iste  usige,  but  he  observed  that  the 
respondent,  had  no  opportunity  given  to  prove  his  innocence  or  to  cross- 
examine  Ifcticheri,  and  that  though  the  procedure  followed  was  in  accord- 
ance with  the  practice  hitherto  followed  at  caste  enquiries,  it  was  at 
variance  with  the  well-known  principle  that  no  one  should  be  condemned 
without  being  heard  and  that  it  was  open  to  abuse.  On  that  ground  he 
decreed  the  claim  against  the  appellant  and  others.  It  was  contended 
inter  alia  in  appeal  that  the  defendants  acted  bona  fide.  The  Judge  declined 
to  accept  the  contention  on  three  grounds,  viz.,  (1)  that  the  respondent 
had  no  notice  of  the  charge  and  no  opportunity  of  vindicating  his  character 
[499]  or  proving  his  innocence,  (2)  that,  if  the  caste  custom  was  followed 
hi  its  integrity,  defendant  No.  3  and  his  relatives  should  have  represented 
the  matter  to  the  Collector  as  the  local  representative  of  the  Queen- 
Empress,  and  have  awaited  the  orders  of  the  Government.  (3)  and  that 
the  appellant  omitted  to  make  any  enquiry  before  appointing  defendant 
No.  2  to  hold  the  regular  investigation,  and  that  his  conduct  was  there- 
fore not  bona  fide.  It  is  argued  before  us  that  none  of  these  grounds  can 
be  supported  in  law. 

It  was  certainly  a  serious  defect  in  the  investigation  that  the  res- 
pondent was  not  heard  before  he  was  condemned  upon  the  uncorroborated 
statement  of  Itticheri,  who  had  publicly  avowed  her  intimacy  with  him 
even  before  her  kinsmen  thought  of  complaining  against  her  conduct, 
and  the  declaration  that  the  respondent  was  an  outcaste  was  clearly  bad 
in  law.  No  imputation  ought  to  be  made  in  a  reckless  or  incon- 
siderate manner.  Nor  can  it  be  said  that  when  means  of  obtaining 
accurate  information  is  available  and  when  it  is  discarded  and  no 
earnest  effort  is  made  to  arrive  at  the  truth,  the  belief  in  which  the 
imputation  was  made  was  formed  with  due  care  and  caution,  or  bona  fide. 
No  enquiry  can  be  treated  as  fair  when  a  person  deprived  of  his  status  in 
his  caste  is  not  heard  before  he  is  condemned.  On  the  question  of  bona  fides, 
however,  the  Judge  is  in  error  in  observing  that  defendant  No.  3  and  his  kins- 
men ought  to  have  reported  to  the  Collector  their  suspicion  against  Itticheri 
and  awaited  the  orders  of  the  Government.  Though  the  appellant  is  only 
a  titular  Raja  and  not  a  sovereign  prince,  yet  he  may  be  the  recognized 
head  or  hereditary  patron  of  the  caste  who  as  such  may  be  entitled  by 
usage  to  take  part  in  an  enquiry  like  the  one  before  us,  especially  as 
non-interference  in  matters  of  caste  or  religion  is  a  recognized  principle  of 
the  British  rule.  The  Judge  has  apparently  overlooked  the  fact  that  what 
was  formerly  done  by  the  appellant's  ancestors  as  sovereign  princes,  who 
were  both  rulers  and  heads  of  the  caste,  might  still  be  lawfully  done  by 
the  appellant  by  the  usage  of  the  caste  and  the  avowed  policy  of  the 
British  Government.  Further  tb.3  Judge  refers  to  the  appellant's  omission 
to  hold  an  enquiry  before  appointing  defendant  No.  2  and  others  to 
conduct  the  regular  investigation,  and  relies  on  Sungunni  Menon's  History 
of  Travancore,  p.  77.  This  book  is  not  one  of  the  exhibits  in  this  case. 
Neither  the  [500]  witnesses  for  the  appellant  nor  those  for  the  respondent 
are  alleged  to  refer  to  such  duty.  Nor  have  they  been  examined  in  regard 
to  it.  We  do  not  consider  that  it  was  regular  to  rely  upon  the  book 
without  first  calling  the  attention  of  the  parties  to  it  and  hearing  them  as 
to  whether  the  procedure  prescribed  therein  is  an  incident  of  the  usage  as 
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APRIL  39,  procedure  to  which  we  call  attention  in  view  to  prevent  their  recurrence, 

~  we  are  of  opinion  that  the  decision  of  the  Judge  muse  he  supported  on  the 

APPEL-  ground  already  mantionei.  We  dismiss  this  second  appeal  with  costs. 
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APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Wilkinson. 


RAMIREDDI  (Defendant),  Appellant  v.  SUBBAREDDI 
(Plaintiff),  Respondent.*       f  12th  and  13th  April,  1889.] 

Civil  Procedure  Code,  Section  13 — R?a  juflioata — Previous  suit  dismissed  as  premature. 

A  suit  by  the  assignee  of  a  mortgage  b3nd  against  the  mortgagor  was  dismissed 
on  the  ground  that  the  plaintiff  was  not  entitled  to  sue  for  want  of  notice  to  the 
defendant  under  Section  132  of  the  Transfer  of  Property  Aot.  The  plaintiff  then 
gave  express  notice  of  the  assignment  to  the  mortgagor  and  sued  on  the  bond 
again  : 

Held,  the  claim  was  not  resjuiicata  and  the  second  suit  wan  accordingly  not 
precluded  by  Section  13  of  the  Code  of  Civil  Procedure. 

SECOND  APPEAL  against  the  decree  of  L.  A.  Campbell,  District  Judge 
of  Nellore,  in  appeal  suit  No.  188  of  1887,  confirming  the  decree  of 
T.  Ramachandra  Bau,  District  Munsif  of  Nellore,  in  Original  Suit  No.  132 
of  1886. 

The  plaintiff  sued  as  assignee  of  a  mortgage  bond  executed  to  his 
assignor  by  the  defendant.  He  ha^l  sued  on  it  before  in  original  suit 
No.  1102  of  1885  on  the  file  of  the  District  Munsif's  Court,  but  the  defen- 
dant then  pleaded  that  he  had  not  notice  of  the  transfer,  and  the  District 
Munsif  holding  this  plea  to  be  valid,  dismissed  the  suit.  In  the  present 
suit  the  defendant  pleaded  that  the  claim  was  res  judicata.  The  District 
Munsif,  and  on  appeal  the  District  Judge,  held  that  the  claim  was  not  res 
[501]  judicata  because  the  former  suit  was  dismissed  as  premature,  the 
cause  of  action  in  the  view  taken  by  the  Court  nob  having  then  arisen,  and 
decreed  for  the  plaintiff. 

The  defendant  preferred  this  second  appeal. 

Sadagopacharyar,  for  appellant. 

Mr.  Subramanyam,  for  respondent. 

The  following  authorities  were  among  those  cited  in  the  course  of  the 
argument :  Ummatha  v.  Cheria  Kunhamed  (l),  Parthasaradi  v.  Chinna- 
krishnan  (2),  Avala  v.  Kuppu  (3),  Watsonv.  Collector  of  Rajshahye  (4). 

The  further  facts  of  this  case  and  the  arguments  adduced  on  thig 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  WILKINSON,  J.). 

JUDGMENT. 

The  only  question  for  determination  in  this  appeal  is  whether  the 
Lower  Courts  were  right  in  holding  that  the  plaintiff's  suit  is  not  barred 
by  the  provisions  of  Section  13  of  the  Civil  Procedure  Code. 


*  Second  Appeal  No.  1121  of  1888. 
(1)  4  M.  308.  (2)  5  M.  304.  (3)  8  M.  77. 
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As  transferree  of  a  mortgage,    thn   plainfiff  instituted  original  suit       1889 
No.  1102  of  1885  in  the  Court  of  the  District  Munsif  of  Nellore  to  recover    APRIL  13. 
the  principal  an!  interest  due  under  the  mortg'ge  deed.     The  defendant         ~ 
admitted  the  exacution  of  the    mortgige    deed,    hut    pleaded — '!)    that 
the  mortgagee  had  not  given  him  notice  of  the  transfer  to  plaintiff,   and       LATE 
(2)  that  the  assignment  was  invalid,  inasmuch  as  he  had  discharged  the      ClVIL. 

debt.     The  Court  of  first    instance  disposed  of  the  case  on  a  preliminary         _ 

point.  Being  of  opinion  that  under  Section  132  of  the  Transfer  of  Property  ^  *' 

Act  the  transferor  himself  was  bound  to  give  defendant  notice  of  the  transfer,  18    •!!•       ' 

and  finding  that  the  transferor  had  given  no  such  notice,  the  District  Munsif 

dismissed  the  suit  "  for  want  of  notice. "     Plaintiff  having  caused  notice 

to  be  given  to  defendant  by  the  transferor,  then   instituted  original  suit 

132  of  1886.     The  question  of  notice  was  not  raised,  and  the  only  issues 

were — (l)    was    the   debt   discharged?  (2)  is  plaintiff's    suit    barred   as 

res  judicata  ?     Both   Courts  have  held  that  the  present  suit  is  not  barred 

by  reason  of  the  former  decision,  and  the  defendant  appeals  to  this  Court. 

In  our  judgment  the  decree  of  the  Courts  below  is  right.  To  conclude 
a  plaintiff  on  the  ground  of  res  judicata  it  is  necessary  [502]  to  show 
not  only  that  there  was  a  former  suit  between  the  same  parties,  for  the 
same  matter,  and  upon  the  same  cause  of  action,  but  also  that  the  matter 
directly  and  substantially  in  issue  has  been  heard  and  finally  decided  by 
the  Court  which  tried  the  former  suit. 

In  original  suit  No.  1 102  of  1885,  the  Court  of  first  instance  decided, 
no  doubt  erroneously,  that  the  plaintiff  had  no  cause  of  action.  The 
merits  of  the  case  were  not  gone  into,  the  suit  being  dismissed  because  the 
plaintiff's  assignor  had  not  given  the  notice  which,  in  the  opinion  of  the 
Court,  he  was  bound  to  give  before  his  assignee  could  seek  to  make  the 
defendant  liable.  The  matter  directly  and  substantially  in  issue,  viz.,  the 
liability  of  the  defendant,  was  not  heard  and  decided  in  the  former  suit.  As 
remarked  by  the  Privy  Council  in  the  case  of  Kali  Krishna  Tagore  v.  The 
Secretary  of  State  (l)  "  in  order  to  see  what  was  in  issue  in  a  suit  or  what 
"  has  been  heard  and  decided,  the  judgment  must  be  looked  at.  The  decree 
"  is  only  according  to  the  Code  of  Civil  Procedure  to  state  the  relief  granted 
"  or  other  determination  of  the  suit.  The  determination  may  be  on  various 
"  grounds,  but  the  decree  does  nofc  show  on  what  ground,  and  does  not  afford 
"  any  information  as  to  the  matters  which  were  in  issue  or  have  been  de- 
"  cided."  We  make  these  remarks  because  the  appellant's  pleader  relies  on 
the  judgment  of  this  Court  i.i  Avala  v.  Kuppu  (2),  in  which  it  was  laid  down 
that  ''  it  is  by  the  dp'Tee  and  not  by  the  judgment  that  a  question  of  res 
judicata  must  be  decided."  It  was  held  by  a  Bench  of  the  Calcutta 
High  Court  in  Shokhee  Beiuah  v.  Mehdee  Mundul  (3)  that  a  suit  on  the 
same  cause  of  action  and  between  the  same  parties  as  a  former  suit 
which  was  summarily  dismissed  without  being  tried  on  its  merits  is  not 
one  which  has  bean  heard  and  determined  by  a  Court  of  competent 
jurisdiction  in  a  former  suit.  The  decision  is  in  accordance  with  the 
remarks  of  the  Privy  Council  in  the  case  of  Watson  v.  Collector  of 
Eajshahye  (4). 

For  these  reasons,  we   think  the  present   suit  was  not  barred   and 
dismiss  this  second  appeal  with  costs. 


(1)  16  0.  173.          (2)  8  M.  77.  (3)  9  W.B.  327.  (4)  13  M.I, A.  160- 
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[503]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muitusami  Ayyar  and  Mr.  Justice  Wilkinson. 


ARUNACHALLAM  (Defendant),  Appellant  v.  MURUGAPPA 
(Plaintiff),  Respondent*      [18th  July,  1889.] 

Civil  Procedure  Code,  Sections  '244,  462 — Execution  proceedings — Decree  by  consent  of 
guardian  of  minor  defendant — Application  to  stay  execution,  &c.,  for  want  of  sanc- 
tion of  Court  under  Section  462 — No  appeal  lies  from  order  rejecting  such  applica- 
tion. 

An  application  to  stay  execution  of  and  to  set  aside  a  decree,  passed  with  the 
consent  of  the  nuirdianof  *  minor  defendant,  f  if  wini  of  sanction  of  the  Court 
under  Section  462,  Civil  Procedure  Code,  was  rejected : 

Held,  no  appeal  lay  against  the  order  of  rejection. 

[Rel.,  14  C.L.J.  83  =  10  Ind.Cas.  532  (535);  R.,   16  Ind.Cas.  543  (544)  ;   17  M.L.J.  288; 
1  O.C.  49;  7  O.C.  199.] 

PETITION  of  apoeal  against  the  order  of  S.  Gopalachariar,  Sub- 
ordinate Judge  of  Madura  (East),  on  miscellaneous  petition  No.  161  of 
1888. 

Application  of  the  minor  defendant  by  his  guardian  that  the  execution 
of  the  decree  passed  in  original  suit  No.  42  of  1879  be  stayed  and  the 
decree  be  set  aside,  on  the  ground  that  it  was  passed  on  a  comoromise 
entered  into  with  the  plaintiff  by  the  guardian  of  the  minor  defendant 
without  the  consent  of  the  Court  given  under  Section  462  of  Civil  Procedure 
Code. 

The  Subordinate  Judge  held  that  the  consent  of  the  Court  had  been 
given,  and  dismissed  the  application. 

The  minor  defendant  filed  a  petition  of  appeal  ngainst  the  order  of  the 
Subordinate  Judge. 

Bhashyam  Ayyangar  and  Kalianaramayyar,  for  appellant. 

Subramanya  Ayyar  and  Seshagiri  Ayyar,  for  respondent,  objected  that 
no  appeal  lay. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this  second 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the  following 

JUDGMENTS. 

WILKINSON,  J. — The  defendant  in  original  suit  No.  42  of  1879,  on 
whose  behalf  his  mother  and  guardian  had  compromised  the  suit,  now 
applies  through  his  guardian  (mother)  to  stay  execution  [504]  of  the 
said  decree  on  the  ground  that,  the  compromise  having  been  entered  into 
without  the  leave  of  the  Court  which  is  required  by  Section  462,  Civil 
Procedure  Code,  the  decree  is  a  dead  letter  and  not  enforceable. 

The  Subordinate  Judge  dismissed  the  application  on  the  ground  that 
the  leave  of  the  Court  had  been  obtained,  that  a  suit  to  set  aside  the 
compromise  had  failed,  and  that  the  application  was  too  late. 

The  minor,  through  his  mother  and  guardian,  appeals,  and  the 
plaintiff's  pleader  raises  the  preliminary  objection  that  no  appeal  lies. 
It  is  argued  that  unless  it  is  held  that  the  question  is  one  which  arises 
between  the  parties  relating  to  the  execution  of  the  decree,  there  is  no 
provision  of  the  Code  which  provides  for  an  appeal.  This  is  conceded  by 
the  appellant's  pleader,  who  contends  that  as  the  question  is  merely  one 

*  Appeal  against  Order  No.  129  of  1888. 

• 

700 


ARUNAOHALLAM  V.   MURDGAPPA 


12  Mad.  505 


which  affects  the  voidability  or  otherwise  of  the  decree,  it  is  one 
which  relates  to  the  execu.ion  of  the  decree,  and  as  such  is  cogni- 
zable under  Section  244.  It  was  laid  down  in  che  case  of  Sudindra  v. 
Budan  (1)  that  "  a  question  whether  the  decree  was  ohtained  by  fraud  or 
"  collusion  is  not  one  which  relates  to  the  exeaution  of  the  decree,  but 
"  which  affects  its  very  subsistence  and  validity,  and  such  a  question  can 
"only  be  raised  by  a  separate  suit." 

The  objection  taken  in  this  case  by  the  defendant's  guardian  affects 
the  validity  of  the  decree ;  for  if  it  is  found  that  the  compromise  was  en- 
tered into  without  the  leave  of  the  Court,  it  would  not  be  binding  on  the 
minor.  But  that  question  cannot  be  decided  in  execution.  As  was 
pointed  out  by  Garth,  G.J.,  in  the  case  of  Eshan  Ghundra  Safooi  v. 
Nwidamoni  Dassee  (2)  there  are  only  three  ways  in  which  a  minor  can 
avoid  the  consequences  of  his  guardian's  compromise: — first,  by  an  appli- 
cation to  the  Court  in  which  the  compromise  took  place,  secondly,  by  a 
regular  suit  to  set  aside  the  judgment  founded  on  the  compromise,  or, 
thirdly,  by  bringing  a  fresh  suit. 

The  question  whether  or  not  the  decree  was  void  as  against  the  minor 
was  not  one  relating  to  the  execution  of  the  decree  and  th  order  passed  by 
the  Subordinate  Judge  was  not  therefore  an  order  passed  under  Section  244 
and  no  appeal  lies.  The  appeal  must  therefore  be  dismissed  with  costs. 

[505]  MDTTUSAMI  AYYAR,  J. — I  am  of  the  same  opinion.  From 
the  order  appealed  against  Section  588  provides  no  appeal.  Every  decree 
passed  by  a  Civil  Court  is  presumed  to  be  valid  so  long  as  it  is  in  force. 
Section  244  accordingly  presupposes  that  there  is  a  decree  and  that 
it  is  valid,  and  then  declares  that  certain  questions  shall  be  dealt  with  by 
an  order  in  execution  and  not  by  a  regular  suit.  The  question  whether 
the  decree  under  execution  is  valid  for  the  purposes  of  execution  is  not 
within  the  purview  of  that  section.  It  may  be  that  the  decree  is  liable 
to  be  set  aside  in  a  fresh  suit  or  on  an  application  for  review  of  judgment. 
It  may  also  be,  when  execution  is  refused  on  the  ground  that  the  decree 
is  illegal  on  the  very  face  of  it  or  of  the  proceedings  mentioned  therein, 
an  appeal  will  lie.  The  order  might  then  be  regarded  as  substantially 
setting  aside  a  subsisting  decree  and  consequently  as  being  in  the  nature 
of  a  decree  as  defined  by  Section  2  of  the  Code  of  Civil  Procedure.  But 
it  is  not  necessary  to  determine  that  question  for  the  purposes  of  this 
appeal,  and  it  would  suffice  to  state  that  the  order  before  us  did  not 
refuse  execution. 

I  would  also  dismiss  this  appeal  with  costs. 


1889 

JULY  18. 

APPEL- 
LATE 
CIVIL. 

12  M.  503. 


(1)  9  M.  80. 


(2)  10  C.  3  57. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


ADAKKALAM  AND  OTHERS  (Defendants),  Appellants  v. 

THEETHAN  (Plaintiff),  Respondent*. 
[20th  October,  1888   and  2nd  April,  1889.] 

Registration  Act— Act  III  of  1877,  Section  17  (c) — Unregistered  agreement  by  mortgagor 
to  sell  to  mortgagee  -Subsequent  assignment  of  equity  of  redemption  to  third  person 
for  value,  but  with  notice  of  agreement. 

In  a  suit  fjr  redemption  file!  by  an  assignee  for  vilue  of  the  equity  of  redemp- 
tion against  a  mortgagee  in  possession,  it  was  found  that  the  mortgagor  had 
agreed  with  the  defendant  to  sell  the  mortgage  premises  to  him,  that  part  of  the 
purchase-money  had  baen  acknowledged  as  paid,  and  that  the  balance  had  been 
tendered  in  pursuance  of  the  agrecmant.  It  was  further  found  that  the  pl-iinufi 
had  tike n  his  assignment  with  ootica  of  the  above  agreement  and  tender.  The 
agreement  WAS  in  writing,  but  not  registered. 

[306]  Held,  that  though  the  agreement  was  not  admissible  in  evidence  as 
creating  an  interest  in  land,  still  it  might  be  used  for  the  purpose  of  obtaining 
specific  performance,  and  the  plaintiff  having  purchased  the  equity  of  redemption 
with  notice  as  above  was  not  entitled  to  redeem, 

Per  cur :  -The  plaintiff  hiving  knowledge  of  the  agreement  was  put  upon 
enquiry  to  ascertain  whether  tha  tender  had  been  made  and  whether  there  was 
any  objection  to  his  purchase  on  that  ground. 

[R.,  14  M.  55  ;  29  M.  320;  29  M.  336  (F  B.)  =  l  M.L.T.  153  ;  35  M.  63  (70)  =  8  Ind. 
0*9.  520  =  21  M.LJ.  44  =  9  M.L.T.  142;  12  C.L.J.  25  (30)  =  15  C.W.N.  375 
(378)  =  6Iad.  Gas.  346;  13  O.W  N.  326;  5  C.P.L.R.  102;  10  O.P-L.R.  107 
(110).] 

SECOND  APPEAL  against  the  decree  of  J.  A.  Davies,  Acting  District 
Judge  of  Tanjore,  in  Appeal  Suit  No.  872  of  1886,  reversing  the  decree  of 
T.  Kanagasabai  Mudaliar,  Subordinate  Judga  of  Tanjore,  in  Original  Suit 
No.  38  of  1885. 

Suit  by  the  assignee  of  the  equity  of  redemption  to  redeem  mortga- 
ges, dated  1874  and  1881,  and  executed  by  Narayana  Ayyar  (deceased) 
and  his  widow,  Latcbmi  Ammal,  to  the  late  father  of  the  defendant  and  to 
defendant  No.  1,  respectively.  The  assignment  to  the  plaintiff  took  place 
on  15th  June  1885  ;  on  22nd  July  the  plaintiff  called  on  defendant  No.  1 
to  surrender  the  mortgage  premises  on  payment  of  the  amount  due  on  the 
mortgages,  and  on  his  refusal  this  suit  was  filed. 

The  defendant  pleaded  that  the  mortgagor  entered  into  a  contract 
with  him  in  writing  on  the  28th  May  1885  to  sell  him  the  whole  of  the 
plaint  properties  for  Rs.  1,200  exclusive  of  the  amounts  of  the  mortgage, 
&c.,  due  to  him  ;  that  she  received  in  advance  Rs.  400  and  promised  to 
receive  the  balance  and  execute  a  deed  of  sale  on  the  llth  June;  that  she 
refused  to  fulfil  the  contract  when  he  went  to  her  with  money  and  stamped 
paper  ;  that  the  plaintiff's  sale-deed  was  brought  to  existence  by  deliberate 
fraud,  notwithstanding  his  protest  against  it  at  the  time  and  that  the  deed 
of  sale  sued  on  is  not  valid  in  law.  He  denied  the  plaintiff's  allegation  of 
bis  offer  to  redeem  and  the  defendant's  refusal. 

The  agreement  set  up  by  the  defendant  was  not  registered.  Its  terms 
are  recited  sufficiently  for  the  purpose  of  this  report  in  the  following  order 
of  the  High  Court. 

*  Second  Appeal  No.  88  of  1888. 
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The  Subordinate  Judge  dismissed  the  plaintiff's   suit  ;  on  appeal  the        1889 
District  Judge  reversed  his  decree  and  passed  a  decree  for  redemption  as     APRIL  2. 
sought. 

The  defendant  preferred  this  second  appeal.  APPEL- 

Bhashyam  Ayyangar,  for  appellants.  LATE 

Rama  Rau  and  Pattabhiramayyar,  for  respondent.  OlVIL. 

[507]  The  further  facts  of  the  case  and  the  arguments   adduced  on 

this  second  appeal  appear  sufficiently  for  the  purpose   of  this  report  from    12  M.  505. 
order  of  the  High  Court  (COLLINS,  C.J.,  and  PARKER,  J.). 

OEDER. 

The  land  in  suit  was  in  possession  of  defendant  No.  1  under  mort- 
gages executed  to  him  by  Narayana  Iyer  and  his  widow,  Latchmi  Ammal. 
On  28th  May  1885  Latchmi  Ammal  settled  accounts  with  defendant 
No.  1  and  executed  to  him  Exhibit  I.  By  that  document  she  stated  that 
the  price  settled  in  full  satisfaction  of  all  claims  in  respect  of  sale,  mort- 
gage, &c.,  was  Rs.  1,200,  of  which  sum  she  admitted  receipt  of  Rs.  400. 
The  balance  Rs.  800  was  to  be  paid  by  llth  June  1885,  on  which 
payment  being  made  Latchmi  Ammal  was  to  execute  a  sale-deed.  One- 
eighth  pangoo,  which  was  under  mortgage  to  defendant  No.  1,  was  to  be 
restored  to  Latchmi  Ammal's  possession. 

Notwithstanding  this  agreement,  Latchmi  Ammal  sold  the  equity  of 
redemption  ofathe  plaint  property  to  plaintiff  on  15th  June  1885.  Plaint- 
iff on  22nd  July  1885  sent  a  notice  by  post,  calling  on  defendant  No.  1 
to  accept  the  mortgage  amount  and  deliver  up  the  land  and,  on  his  refusal, 
brought  this  suit  to  recover.  Defendant  No.  1  pleaded  in  answer  the  agree- 
ment Exhibit  I  given  to  him  by  Latchmi  Ammal,  and  resisted  plaintiff's 
suit  for  possession,  as  plaintiff  had  bought  with  notice  of  that  agreement. 

The  District  Judge  held  that  Exhibit  I  was  compulsorily  registrable 
under  Clause  (c),  Section  17  of  the  Registration  Act,  under  the  ruling  in 
Ramasami  v.  Ramasami  (I),  but  held  further — following  the  ruling  in 
Burjorji  Cursetji  Panthaki  v.  Muncherji  Kuverji  (2)  :  and  The  Bengal 
Banking  Corporation  v.  Mackertich  (3) — that  the  document  would  be 
admissible  as  proving  an  agreement  to  convey.  The  Judge  held,  however, 
that  though  defendant  No.  1  might  have  a  remedy  against  Latchmi 
Ammal  and  plaintiff  in  the  form  of  a  suit  for  specific  performance,  such 
right  to  sue  could  be  no  defence  in  the  present  action,  as  Exhibit  I  was 
inadmissible  in  so  tar  as  it  tended  to  affect  the  immoveable  property  in 
question.  The  Judge  further  held  that  the  letter  of  July  1885  was  a  good 
and  sufficient  tender  and  gave  a  decree  for  the  plaintiff,  the  redemption 
money  having  been  paid  into  Court. 

We  are  of  opinion  that  the  view  taken  by  the  District  Judge  as 
to  Exhibit  I  was  right.  Though  not  receivable  in  evidence[508]  (being 
unregistered)  as  creating  an  interest  in  land,  it  might  be  used  lor  the  pur- 
pose of  obtaining  specific  performance  of  the  agreement,  The  Bengal 
Banking  Corporation  v.  Mackertich'^).  In  this  respect  the  want  of 
registration  would  not  be  a  fatal  bar  as  against  the  subsequent  registered 
conveyance.  See  Kadar  v.  Ismail.^) 

But  in  this  case  the  defendants  were  in  possession,  and  had  been  for 
years  in  possession  by  virtue  of  their  mortgage.  Exhibit  I  stipulated  that 
the  balance  of  the  purchase- money  (Rs.  800)  should  be  paid  by  llth  June 
1885,  and  defendant  No.  1  alleged  that  he  went  to  Latchmi  Ammal  with 
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the  money  and  with  the  stamped  paper  for  the  execution  of  the 
conveyance,  hut  that  she  refused  to  fulfil  the  contract,  and  that  plaintiff's 
sale-deed  was  deliberately  executed  on  15th  June  in  fraud  of  his  rights  and 
in  spite  of  his  protest,  the  plaintiff  having  offered  Litchmi  Amm*!  a  large 
sum  us  purchase-money.  If  this  be  the  case,  i.e.,  if  defendant  No.  1  can 
prove  both  the  agreement  to  convey  and  the  tender  of  the  purchase-money, 
we  do  not  think  that  we  ought  to  compel  him  to  bring  another  suit  to 
obtain  specific  performance  of  his  contract  of  sale.  He  is  -in  possession, 
and  all  that  Latchmi  Ammal  could  claim  would  be  the  payment  of  Rs.  800 
on  her  execution  of  a  sale-deed.  If  plaintiff  bought  with  the  knowledge 
of  the  agreement  and  the  tender,  be  ought  not  to  be  allowed  to  obtain 
possession. 

No  issue  appears  to  have  been  framed  in  the  Courts  below  as  to 
this  point  and  we  will  therefore  refer  to  the  District  Judge  the  following 
issues  for  trial  : — 

(1)  Did  defendant  No.    1  by  llth  June  1885   tender  to   Latcbmi 
Ammal  the  balance  of  the  purchase-money  (Rs.  800)  and    a   stamped 
paper  for  the  execution  of  a  conveyance  ? 

(2)  Did  plaintiff  purchase  from  Latchmi  Ammal  with  knowledge  of 
the  agreement  and  the  tender  ? 

(3)  Is  defendant  No.  1  entitled  to  a  charge  upon  the  property   to  the 
extent  of  Rs.  400  under  Section  55,  paragraph  6,  Clause  (b),  of  the  Transfer 
of  Property  Act  ? 

Further  evidence  may  be  taken. 

The  District  Judge  returned  findings  in  the  affirmative  on  all  the 
above  issues. 

[509]  The  second  appeal  having  come  on  again  for  final  hearing  the 
Court  delivered  the  following 

JUDGMENT. 

It  is  contended  that  plaintiff  had  no  knowledge  of  the  tender,  but  we 
consider  that  having  knowledge  of  the  agreement  he  was  put  upon 
enquiry  to  ascertain  whether  the  tender  had  been  made,  and  whether 
there  was  any  objection  to  his  purchase  on  that  ground.  He  did  not  go 
into  the  box  to  explain  the  matter.  We  cannot  in  this  appeal  consider 
plaintiff's  claim  for  repayment  of  purchase  money.  We  reverse  the 
decree  of  the  Lower  Appellate  Court  and  restore  that  of  the  Subordinate 
Judge.  The  appellant  is  entitled  to  his  costs  in  this  Court  and  in  the 
Lower  Appellate  Court. 


12  H.  509. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 

CHERU  KURUP  (Defendant),  Appellant  v.  CHERU  KANDA 
KORUP  (Plaintiff)  Respondent.*      [9th  April,  1889.] 

Civil  Procedure  Code,  Section  624  —  WJio  may  review  judgment  — Grant  of  application 
for  review. 

An  application  for  review  of  judgment  was  presented  on  other  grounds  than 
those  specified  in  Section  624  to  a  District  Munsif  who  had  delivered  the  judg- 
ment, and  he  thereupon  ordered  the  decree  to  be  produced.  The  District  Munsif 
having  resigned,  his  successor  heard  and  determined  the  application. 

*  Second  Appeal  No.  739  of  1888. 
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Held,  it  was  not  competent  to  the  District  Munsif  who  had  ;not  delivered 
original  judgment  to  entertain  the  application  for  review. 

[F.,  10  C.P.L.R.  62  ;  R.,  13  M.  178  (F.B.).] 


the 


SECOND  APPEAL  against  the  decree  of  Lewis  Moore,  Acting  District 
Judge  of  South  Malabar,  in  appeal  suit  No.  74  of  1888,  affirming  the  decree 
of  N.  Sarvofchama  Bow,  District  Munsif  of  Calicut,  in  original  suit 
No.  192  of  1886. 

An  application  by  the  decree-holder  in  original  suit  No.  341  of  1885, 
made  under  Section  331  of  Civil  Procedure  Code,  having  been  registered 
as  a  suit  between  the  decree-holder  and  the  claimant  came  on  for  hearing 
before  O.  Chandu  Menon,  District  Munsif  of  Cilicut,  and  was  dismissed 
with  costs  on  29bh  September  1886. 

[S10]  An  application  for  review  was  then  presented,  and  on  1st 
October  the  District  Munsif  made  an  order  thereon  as  follows  :  "  Produce 
copy  of  the  decree." 

The  matter  came  on  for  determination  before  the  successor  in  office 
of  the  District  Munsif  above  referred  to  who  granted  a  review  and  passed 
a  decree  for  plaintiff  as  prayed  for  in  the  petition.  The  decree  was 
affirmed  on  appeal  by  the  Acting  District  Judge,  against  whose  decree  the 
defendant  preferred  this  second  appeal. 

Sankaran  Nayar,  for  appellant. 

Govinda  Menon,  for  respondent. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  the  Court  (COLLINS,  C.J.,  and  SHKPHARD,  J.). 

JUDGMENT. 

Two  points  have  been  argued  on  behalf  of  the  appellant,  but  it  is 
sufficient  to  express  an  opinion  on  the  first  only,  which  is  that  under 
Section  624  of  the  Civil  Procedure  Code,  it  was  not  competent  to  the 
District  Munsif  who  had  not  delivered  the  original  judgment  to  entertain 
the  application  for  review  made  on  the  plaintiff's  behalf.  The  District 
Judge  observes  that  it  was  not  shown  that  any  new  and  important  evi- 
dence had  been  discovered,  and  in  this  respect  the  respondent's  vakil 
has  not  succeeded  in  showing  that  the  District  Judge  was  wrong.  But 
the  District  Judge  held  that  as  the  application  was  in  the  first  instance 
presented  to  Mr.  Chandu  Menon,  and  he  hail  thereupon  ordered  the 
decree  to  be  produced,  the  terms  of  the  section  had  been  satisfied.  The 
District  Judge  refers  to  a  decision  in  Karoo  Singh  v.  DeoNarain  Singh  (1) 
as  an  authority  for  the  position  taken  by  him  and  prefers  to  follow 
that  case  to  the  case  of  Pancham  v.  Jhinguri  (2).  But  even  the  decision 
in  Karoo  Singh  v.  DeoNarain  Singh  (l)  does  not  go  so  far  as  to  hold  that 
the  mere  physical  reception  of  an  application  is  sufficient,  for  there  notice 
had  been  issued  and  in  order  to  issue  notice  the  matter  had  to  be 
judicially  considered. 

We  are  of  opinion  that  the  order  of  the  Disrrict  Munsif  was  wrongly 
granted,  and  therefore  reverse  the  decree  of  the  Lower  Appellate  Court 
and  dismiss  the  suit  with  costs  to  the  appellant  throughout. 
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Ap^;  !•  [Sll]  APPELLATE  CIVIL. 

APPEL-  Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 

Mr.  Justice  Parker. 


CIVIL. 

SAMHASIVA  (Petitioner],  Appellant  v.  SRINIVASA  AND  OTHERS 
12  M.  511.  (Defendants),  Respondents*      [1st  April,  1889.] 

Civil  Procedure  Code,  Section  232  —  Order  rejecting  petition  for  execution  by  transferee  of 
decree—  No  appeal  from  such  order, 

A  petition,  by  one  claiming  to  be  the  purchaser  at  a  Court  sale  of  the  interest 
of  a  decree-holder  under  a  decree,  for  execution  of  the  decree,  was  rejected. 
Held,  no  appeal  lay  from  the  order  rejecting  the  petition. 

[P.,  14  M.  478;  R.,  16  A.  483(491);  Expl.,  25  M.  545.] 

APPEAL  against  an  order  made  by  the  Subordinate  Judge  of  Negapa- 
tam  on  a  petition  for  the  execution  of  the  decree  in  original  suit  No.  80 
of  1878. 

The  petitioner,  claiming  to  be  the  transferee  by  operation  of  law  of  the 
decree  in  original  suit  No.  80  of  1878,  by  virtue  of  his  purchase  of  the 
decree  holder's  interest  at  a  sale  held  in  execution  of  another  decree,  applied 
for  execution  under  Section  232,  Civil  Procedure  Code. 

The  Subordinate  Judge  rejected  his  petition. 

The  petitioner  appealed  to  the  High  Court. 

Sundara  Ayyar,  for  appellant. 

Kalianaramayyar,  for  respondent. 

JUDGMENT. 

We  are  of  opinion  that  no  appeal  lies  from  the  order  of  the  Subordi- 
nate Judge. 

The  order  passed  is  under  Section  232,  Civil  Procedure  Code,  and 
refuses  to  recognize  the  petitioner  as  the  transferee  of  the  decree  by  opera- 
tion of  law.  The  case  seems  identical  with  that  decided  by  the  High 
Court  of  Bengal  in  Mahabir  Singh  v.  Ram  Baqhwan  Chowbey  (1). 

We  must  dismiss  the  appeal  with  costs. 


*  Appeal  against  Order  No.  63  ol  1888. 
(1)  11  C.  150. 
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12  M.  512  (P.O.)  =  13  lad.  Jiir.  409  =  5  Sar.  P.C.J.  455.  1889 

[512]  PETVY  COUNCIL.  3v™  17~ 

PHESENT :  PHIVY 

Lord  Watson,  Lord  Hobhouse,  Sir  Barnes  Peacock  and  Sir 

Hichard  Couch.  12  M.  512 

(P.C.)  = 
[On  appeal  from  the  High  Court  at  Madras.]  13  in(j  JDP 

409  =  5 

PUTHIA  KoviLAKATH  KR1SHNAN  RAJA  AVERGAL  (Defendant)  v.        Bar.  P.C.J. 
PUTHIA  KOVILAKATH  SKIDEVI  AND  OTHERS  (Plaintiffs).  455 

[16th  and  17th  July,  1889.] 

Concurrence  of  Lower  Courts  in  findings  upon  questions  of  fact — Agreement  for  division 
of  family  property  in  equal  shares — Malabar  custom, 

Two  Courts  in  concurrence  found  th*t  there  h*d  been  an  agreement  between 
two  parties,  interested  in  a  family  fund,  that  it  should  be  divided  into  equal 
fourth  parts  among  the  four  branches  of  the  family,  but  th*t  an  unequal  division, 
made  under  a  decree,  had  resulted  from  unfair  dealing.  To  contest,  upon  this 
appeal,  those  findings  of  fact,  nothing  was  stated  to  make  it  appear  to  the  Com- 
mittee that,  if  they  went  through  the  whole  of  the  evidence,  they  would  differ 
from  the  Courts  below  on  anything  but  questions  of  pure  fact.  Accordingly, 
their  Lordships  were  of  opinion  that  the  case  fell  within  the  rule  which  makes 
appellate  tribunals  reluctant  to  interfere,  and  in  most  cases  makes  them  refuse 
to  iuterfere,  with  concurrent  findings  of  the  Courts  below. 

APPEAL  from  a  decree  (23rd  March  1885)  of  the  High  Courb,  affirm- 
ing a  decree  (3rd  April  1884)  of  the  Subordinate  Judga  of  South  Malabar. 

The  suit  out  of  which  this  appeal  arose  was  brought  by  the  respond- 
ents agaiast  the  appellant  for  Es.  37,633,  with  interest,  calculated  from 
the  19bh  January  1881,  as  money  received  by  the  defendant  on  tbat  date 
on  behalf  of  the  plaintiffs,  having  been  paid  by  the  Official  Trustee  as 
part  of  a  one-fourth  share  of  joint  property  to  which  the  plaintiffs  were 
entitled.  They  alleged  that  the  defendant  having  received  the  whole  of 
their  share  had  paid  over  only  part,  improperly  retaining  the  balance  now* 
claimed. 

The  defence  was  that  according  to  an  agreement  for  partition  contain- 
ed in  a  razinama  filed  in  a  suit  in  which  a  decree  was  made  by  the  High 
Court,  the  plaintiffs  were  entitled  to  no  more  than  the  sum  which 
they  had  received.  The  plaintiffs  and  defendant  were  members  of 
a  family  of  zamorins,  or  rajas,  at  [513]  Calicut,  comprising  three 
"  kovilakams  "  or  houses,  and  the  parties  belonged  to  the  first  of  these 
called  the  Puthia  Kovilakam.  They  were  governed  by  the  Marama- 
katayam  law  of  inheritance,  under  which  descent  is  traced  in  the  female 
line,  a  person's  heirs  being  the  children  of  his  sisters.  Eaah  kovilakam 
or  house  had  its  separate  estate,  and  the  senior  female  representative  of 
each,  known  as  the  Valia  Thtmburatti  of  such  kovilakam,  was  entitled 
to  the  management  of  the  property  belonging  to  it.  There  were  also  five 
stations  or  places  of  dignity,  known  as  stanoms,  to  which  separate 
property  was  attached,  and  these  belonged  to  the  senior  male  members  of 
the  kovilakams  in  succession,  as  explained  in  Vira  Rayen  v.  Valia  Rani  of 
Pudia  Koviiagom  (1).  The  fund,  of  which  the  partition  led  to  the  present 
litigation,  consisting  of  jewels  and  money  of  the  value  of  Es.  4,77,996, 
constituted  the  bulk  of  the  joint  estate  of  the  Puthia  Kovilakam,  and  was 

(1)  3M.  141. 
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1889       derived  from  a  zamorin,  who  died    in    1845.     The  mother    of  the  first 

JULY  17.    and    second    of    these   respondents,  and  grandmother  of  the  third,  was 

the  Valia  Thamburatti  of  the  Puthia  house,  and  manager.     She,  being 

PRIVY      anxious  for  the  safety  of  the  fund,  made  it  over    for   safe    keeping    to 

COUNCIL,  the  Collector  of  South   Malabar,  and  then  at  his  request  to  the  Official 

Trustee  at  Madras. 

19  M    *i  1 2 

(PC)=  The  first  branch,  dissatisfied    at   this,  in   September  1879,    sued  the 

13  Ind  Jar   Omc'al  Trustee  and  the  Valia  Thamburatti,  claiming  to  have  the  right 

409  =  3       °^  tnafc  Dranch  to  one  moiety  of  tha  fund  declared,  as  being  the  defend- 

o  P  i    ants  of  one   of  the  two  sisters  whom  they  declared  to   have  been  the 
oar.  r.v>*t    .  true 

45g          donees  in  1845. 

The  Valia  Thamburatti  in  her  defence  denied  their  right  to  interfere 
with  her  management.  But  while  matters  so  stood,  a  compromise  was 
entered  into  among  the  four  branches  of  the  family  at  Calicut.  By 
this,  it  was  agreed  that  the  fund  in  question  should  be  divided  into  four 
equal  parts,  each  branch  taking  one,  and  to  carry  this  out,  an  authority 
to  a  vakil  at  Madras  was  signed  at  Calicut,  to  have  four  persons  (parties 
afterwards  to  the  present  suit)  made  defendants  to  the  then  pending  suit 
and  to  have  it  disposed  of  and  partition  made.  The  result  was  that  there 
was  executed  at  Madras  the  razinama,  which  the  present  suit  alleged  to 
be  fraudulent  by  reason  of  its  arranging,  without  due  consent,  and 
contrary  to  the  subsisting  understanding  that  the  moiety  of  [514]  the  fund 
should  be  unequally  divided  between  the  two  of  the  parties,  one  of  whom 
represented,  without  due  authority,  the  present  respondents.  On  the  5th 
May  1880  the  razinama  was  filed,  and  a  decree  made  by  consent ;  the 
present  appellant  receiving  the  moiety  of  the  fund  now  in  question  from 
the  Official  Trustee  on  the  19th  January  1881. 

In  the  present  suit  the  issues  raised  between  the  parties  were  as  to 
the  validity  of  the  razinama,  and  the  decree  founded  thereon,  and  also  as- 
to  limitation. 

The  Courts  below  concurred  in  finding  that  the  agreement  in  ques- 
tion was  for  the  equal  division  into  four  parts,  and  that  the  razinama  of 
1880  was  in  violation  of  that  agreement,  and  the  result  of  fraud  so  that 
the  decree  which  followed  it  was  not  binding  on  the  respondents.  The 
Courts  below  also  concurred  in  holding  that  the  plaintiff's  suit  was  not 
barred  by  limitation,  whether  it  were  regarded  as  a  suit  to  recover  money 
received  to  their  use,  and  improperly  retained,  or  for  relief  on  the  ground 
of  fraud,  inasmuch  as  the  suit  was  brought  within  three  years  of  the  fraud 
in  question  becoming  known  to  these  respondents. 

Mr.  J.  D.  Mayne,  for  the  appellant,  argued  that  there  were  grounds 
for  doubting  the  correctness  of  the  finding  of  the  Courts  below.  (Their 
Lordships  referred  to  Venkateswara  lyan  v.  Shekhari  Varma  (l),  where 
they  interfered  with  concurrent  decisions,  but  pointed  out  that  in  that  case 
the  question  raised  was  one  dependent  on  the  admissibility  of  subordinate 
facts  and  the  construction  of  documents).  He  took,  seriatim,  the  grounds 
mentioned  in  the  Original  Court  for  its  decision,  and  contended  that 
on  important  points  the  Court  was  in  error.  (Their  Lordships  also 
referred  to  Pauliem  Valloo  Ghetty  v.  Pauliem  Sooryah  Chetty  (2),  where 
concurrent  judgments  on  fact  were  allowed  to  be  disputed,  but  they 
distinguished  the  present  case).  The  whole  evidence  showed  that  the 
plaintiffs  left  their  interests  in  the  hands  of  the  Valia  Thamburatti,  the 

(1)8I.A.  143  =  3  M.  384.  (2)  4  LA.  109  =  1M.  252: 
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legal  manager :of  their  estate,   and  thare    was     othing    establishing  fraud        1889 
in  the  razinama  of  1880  (1).  JULY  17. 

[51S]  Mr.  T.  H.  Cowie,  Q.G.,  and  Mr.  R.  V.  Doyne,  for  the  respond- 
ents, were  not  called  upon.  Their  Lordships'  judgment  wasxdelivered  by  PRIVY 

LORD  HOBHOUSB.  COUNCIL. 

JUDGMENT.  12  ^512 

Their  Lordships  consider  that  this  case  is  concluded  by  the  findings  (P-G  )  = 
of  the  Courts  in  India.  So  far  as  regards  the  merits  of  the  case,  two  13  Ind.  JHP. 
questions  are  raised  :  first,  whether  there  was  an  agreement  between  409  =  3 
the  parties  interested  in  the  fund  which  is  the  matter  in  dispute.  Bar.  P.O. J.. 
that  it  should  be  divided  into  equal  four&h  parts  among  the  four  49Sl 
branches  of  the  family;  and,  secondly,  whether  the  unequal  division, 
which  actually  took  place  and  which  was  affirmed  by  the  decree  of 
the  Court,  was  due  to  underhand  or  foul  play.  On  the  first  point 
the  Subordinate  Judge  finds  that  there  was  an  agreement  for  equal 
division,  and  he  finds  that  on  the  ground  of  oral  evidence  which  he 
believed.  It  is  quite  true  that  in  assigning  reasons  for  preferring  that 
evidence  to  evidence  given  the  contrary  way,  he  relies  upon  some 
documents  which  are  contemporary,  or  nearly  contemporary,  with 
the  transaction,  showing  that  letters  were  written  or  instructions  given 
by  other  branches  of  the  faraily  in  terms  which  point  to  the  division 
of  the  property  in  equal  fourths,  and  one  of  which  refers  to  similar 
documents  written  on  behalf  of  all  the  branches  of  the  family.  Then  it 
is  stated  by  the  defendant  that  there  were  letters  and  papers  containing 
instructions  which  warranted  the  actual  transaction  that  was  carried  out, 
and  the  actual  division  of  the  money,  but  none  of  those  letters  or  papers 
are  forthcoming,  and  the  mention  of  them  and  their  disappearance  does 
not  benefit  the  case  of  the  defendant.  Those  are  the  reasons  assigned  by 
the  Subordinate  Judge  for  preferring  the  evidence  which  affirms  an  agree- 
ment for  equal  division  into  fourths.  Whatever  his  reasons  are,  the 
question  remains  one  of  pure  fact.  The  two  Courts  have  found  the  same 
way  on  that  question  of  fact.  Nothing  is  stated  to  make  their  Lordships 
conclude  that  if  they  went  through  the  whole  of  the  evidence,  and  differed 
from  the  Courts  below,  they  would  differ  from  them  on  anything  but 
questions  of  pure  fact.  Therefore  the  case  clearly  falls  within  that  whole- 
some rule  which  makes  appellate  tribunals  reluctant  to  interfere,  and  in 
most  cases  makes  them  refuse  to  interfere,  with  concurrent  findings  of 
the  Courts  below.  Their  Lordships  think  they  would  be  making  a 
departure  from  that  principle  if  they  were  to  allow  [516]  this  evidence  to 
be  canvassed  for  the  purpose  of  reversing  the  decision. 

The  same  thing  may  be  said  with  respect  to  the  second  question  of 
dishonesty  or  foul  play.  It  all  resolves  itself  into  a  question  of  credit 
due  to  the  witnesses,  and  their  Lordships  have  the  same  reluctance  to 
interfere  with  the  findings  of  the  Court  on  that  question.  So  far  as  to 
the  merits  of  the  case. 

Tnen  a  defence  is  raised  on  the  ground  of  bar  by  lapse  of  time  ;  and 
it  is  said  that  the  case  falls  within  Article  95  of  Act  XV  of  1877.  That 
article  provides  that  a  suit  to  set  aside  a  decree  obtained  by  fraud,  or  for 
other  relief  on  the  ground  of  fraud,  must  be  brought  within  three  years* 

(1)  The  cases  reported  in  Moore's  I. A.  in  which  the  concurrence  of  two  Courts 
upon  fact  has  been  adverted  to,  are  given  in  a  list  under  the  title  "  Practice,"  in  the- 
Digest  of  the  Mooer's  I.  A.  Ca.  made  by  the  late  H.  J.  Tarrant,  Esq..  in  1874,  see  pp.  242, 
250,  251  and  258. 
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from  the  time  when  the  fraud  becomes  known  to  the  party  wronged. 
Whether  the  case  does  fall  within  that  article  or  not  is  a  question  in 
controversy,  but  their  Lordships  will  treat  it;  for  the  sake  of  this  judg- 
ment as  falling  within  that  article,  that  being  the  ground  which  is 
most  favourable  to  the  appellant's  case.  Thf-n  the  question  arises, 
when  did  the  fraud  become  known  to  the  plaintiffs  in  this  suit  ? 
That  again  is  a  question  of  pure  fact.  Both  Courts  have  found  that  there 
is  no  evidence  that  the  fraud  became  known  before  the  month  of 
December  1880.  It  is  doubtful  whether  it  became  known  so  early,  but 
that  is  sufficient.  The  plaintiffs  swear,  and  are  believed  when  they 
swear,  that  they  did  not  know  of  the  fraud  within  the  statutory  time  ; 
and  as  they  have  given  as  much  evidence  of  a  negative  as  people  can  be 
expected  to  give,  it  was  for  the  defendant  to  come  forward  and  show 
something  which  might  carry  the  knowledge  home  to  them.  He  has 
not  done  it.  That  issue  is  found  against  him,  and  upon  those  findings 
their  Lordships  think  that  the  Court  was  right  in  holding  that',  even 
if  the  case  falls  within  Article  95,  the  plea  of  limitation  is  not  Droved. 

The  result  is  that  the  appeal  fails,  and  should  be  dismissed  with 
costs,  and  their  Lordships  will  humbly  advise  Her  Majesty  to  that 
effect. 

Appeal  dismissed. 

Solicitors  for  the  appellant :  Lawford,  Waterhouse  and  Lawford. 
Solicitors  for  the  respondent :  Burton,  Yeates,  Hart  and  Burton. 
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APPELLATE  CIVIL. 

Before  Mr.  Justice  Mattusami  Ayyar  and  Mr.  Justice  Wilkinson. 


THIRUMALAI  (Petitioner),  Appellant  v.  EAMAYYAR  AND 
ANOTHER  (Counter- Petitioners,  Defendants),  Respondents* 
[15th  and  16th  and  25th  April,  1889.] 

Civil  Procedure   Code,  Sections  '253,  546,  583  —  Surety  for  the  due  performance  of  appel- 
late decree  —  Mode  of  enforcing  liability  of  such  surety— Execution  proceedings. 

When  security  had  been  given  on  behalf  of  the  respondent  to  an  appeal  under 
Section  546  of  the  Ci>'fe  of  Civil  Procedure  for  the  due  performance  of  the  decree 
of  the  Appellate  Court  and  the  Appe-tt  bad  b  ;ea  successful  : 

Held,  that  under  the  provisions  of  Sections  253, 5S3,  the  decree  cf  the  Appellate 
Court  could  be  enforced  against  tbe  sureties  in  execution  proceedings.  Venkapa 
Naik  v.  Bjislingapa  'I.L.R.  12  Bora.  411),  approve!. 

[P.,  14  Bur.L.R  170  (172)  =  4  L.B.R.  197  ;  Appr.,  17  A.  99  (102)  ;  28  M.  117(118) 
=  14  M.L  J.  430;  R  ,  -25  B.  409  (413)  ;  31  B.  1-28  (133)  ;  23  0.  212  (215);  31  M. 
330  (332)  =  3M.L.T.  317;  2  Bom.L.R.  '203  (205);  13  C.P.L.R.  10*  (106)  ;  109  P. 
R.  1906=  I  P.L.R.  1907;  Cons.,  15  M.  '203  i211i  ] 

APPEAL  against  the  order  of  S.  Subbayyar,  Subordinate  Judge  of 
Titmevelly,  made  on  an  application  for  the  execution  of  the  decree  of  the 
High  Court  in  appeal  No.  21  of  1886. 

Defendant  No.  2  in  original  suit  No.  4  of  1884,  on  the  file  of  the 
Subordinate  Court,  preferred  the  abov«  appeal  and  obbaioed  a  decree 
reversing  the  decree  of  the  Subordinate  Court ;  he  now  sought  to  execute 
the  decree  of  the  High  Court  to  the  amount  of  Rs.  3,000  against  two 
sureties  who  had  furnished  security  on  behalf  of  the  plaintiff  under  Section 
546  of  the  Code  of  Civil  Procedure  for  the  fulfilment  of  the  appellate 
decree. 

[<?]  The  Subordinate  Judge  dismissed  the  application  and  the  peti- 
tioner preferred  this  appeal. 

Bhashyam  Ayyangar,  for  appellant. 

Rama  Ran,  for  respondents. 

Tbe  further  facts  of  this  case  and  the  arguments  adduced  on  the 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment 
of  MUTTUSAMI  AYYAR,  J. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — This  was  an  application  for  the  execution 
of  a  decree,  passed  by  tbe  High  Court  in  appeal,  against  two  sureties  who 
engaged  under  Section  546,  Code  of  Civil  Procedure,  to  become  liable  for 
the  performance  of  that  decree  before  it  bad  been  passed.  Tbe  Subordi- 
nate Judge  dismissed  the  application  on  the  ground  that  the  decree  could 
not  be  enforced  against  a  surety.  He  observed  that  Section  253  was 
applicable  to  decrees  of  tbe  Court  of  first  instance  only,  and  that  Sec- 
tion 583  was  not  intended  to  extend  its  operation  to  decrees  passed  in 

*  Appeal  against  Order  No.  159  of  1888- 
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appeal.  It  is  contended  before  us  that  the  construction  suggested  by  the 
Subordinate  Judge  is  not  the  true  construction,  and  our  attention  is  drawn 
to  the  decisions  in  Bans  Bahadur  Singh  v.  Muqhla  Begam  (1  ),  Rash  Behary 
Mookhopadhyav.  Maharani  Surnomoyee  (2),  and  Venkapa  Naik  v.  Baslin- 
gapa  (3).  From  bhecourseof  decisions  on  Section  204  of  Act  VII  I  of  1859* 
it  is  clear  that  that  section  was  considered  to  include  decrees  passed  in 
appeal.  This  is  conceded  for  the  respondents  in  this  case,  but  it  is 
argued  for  them  that  the  wording  of  Saction  204  has  since  br«m  changed, 
that  the  change  of  expression  has  been  intended  to  limit  the  special 
rule  emhodied  in  that  section  to  decrees  of  the  Court  of  first  instance, 
and  that  the  extension  contemplated  by  Section  583  does  noi  include 
the  provisions  of  Section  253.  The  only  case  decided  in  this  Court 
that  has  some  bearing  on  the  question  is  that  of  Balaji  v.  Eamasar/ii  (4). 
In  that  case,  however,  the  surety  contracted  the  obligation  after 
the  Appellate  Court  had  passed  its  decree  pending  the  disposal  of  [3] 
an  aoplication  for  review.  The  Court,  while  declining  to  enforce  the 
appeal  decree  against  the  surety,  observed  that  "  assuming  that  Section 
253  can  be  extended  to  appeals,  it  applied  only  to  cases  in  which  the 
security  had  been  given  before  the  passing  of  the  decree  in  appeal."  The 
point  now  raised  for  decision  is  whether  Section  253  can  be  extended  to 
appeals.  In  the  other  High  Courts  there  has  been  a  difference  of  opinion. 
The  High  Court  at  Bombay  and  the  majority  of  the  Judges  at  Allahabad 
considered  that  the  present  Code  did  not  alter  the  rule  embodied  in  Section 
204,  whilst  the  High  Court  at  Calcutta,  and  some  of  the  Judges  at 
Allahabad  considered  that  decrees  of  the  Court  of  first  instance  alone 
could  be  enforced  against  sureties  under  the  existing  law.  Compar- 
ing Section  253  of  the  present  Code  of  Civil  Procedure  with  Section  204 
of  Act  VIII  of  1859,  it  cannot  be  denied  that  there  has  been  a  change 
of  expression  in  a  material  point.  The  words  in  the  one  were  "  whenever 
a  person  has  become  liable  for  the  performance  of  a  decree,  &c.,"  whilst 
the  words  substituted  for  them  in  the  other  are  "  whenever  a  person  has, 
before  the  passing  of  a  decree  in  an  original  suit,  become  liable,  &c."  The 
case  presupposed  by  the  one  set  of  words  is  the  obligation  of  a  surety 
contracted  for  the  fulfilment  of  a  decree  whether  in  an  original  suit  or 
in  an  appeal,  whilst  the  case  suggested  by  the  other  set  of  words 
is  that  of  a  surety  who  contracted  the  obligation  before  the  passing 
of  the  decree  in  an  original  suit.  I  do  not  think  that  the  words  "  the 
decree  in  an  original  suit"  can  be  taken  to  mean  the  final  decree 
in  that  suit,  whether  it  is  passed  by  the  Court  of  first  instance  "or  by 
the  Court  of  Appeal.  The  word  "  final  "  which  is  not  found  in  Section  253 
will  then  have  to  be  introduced  into  it,  and  we  are  not  at  liberty  to  alter 
therwords.  Again,  Section  583  shows  that  the  Legislature  first  premised 
a  distinction  between  decrees  in  suits  and  decrees  in  appeals,  and  then 
extended  the  operation  of  the  rules  applicable  to  the  execution  of  decrees  of 
Courts  of  first  instance  to  the  execution  of  djcrees  of  the  Appellate  Courts. 


•'Act  VIII  of  1859,  Section  204  :  Whenever  a  person  his  become  liable  as  "security 
for  the  performance  of  a  decres  or  of  any  p*rt  thereof,  the  decree  may  be  executed 
against  such  person  to  the  extpnt  to  which  he  h«  reniarel  hi  nasal  f  lUble,  in  the  sam  i 
manner  as  a  decree  may  be  enforced  against  a  defendant. 

Section  36-2  :  Application  for  execution  of  the  decrae  of  ai  Vpaalla'.e  Court  ;  1  1,  '. 
be  made  to  the  Court  which  pissed  the  first  decree  in  the  suit,  an!  s3  ill  b3  dx^oi  e  1 
by  that  Courc,  in  the  manner  and  aoaoritngt)  tha  rulas  hareinbafore  c  m  ;un  id  f  >r 
the  execution  of  original  decrees. 

(1)  2  A.  604.  (2).7  C.  408i  (3)   12  B.  411.  (4)  7  M.  284. 
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The  natural  inference  is  that  Section  253,  as  suggested  by  its 
language,  enacts  a  rule  applicable  to  decrees  of  the  Court  of  first  instance. 
But  Section  583  appears  to  me  to  contain  a  statutory  declaration  that  that 
rule  shall  also  apply  to  decrees  in  appeal.  Tne  wcrds  "according  to 
the  rules  hereinbefore  prescribed  for  the  execution  of  decrees  in  nuirs  " 
must  ordinarily  include  every  [4]  rule  relating  to  the  mode  of 
execution,  ami  Section  253  is  inserted  in  the  sub-division  E  of  Chapter 
XIX  which  treats  of  the  moJe  of  executing  decrees.  It  is  then  said  that 
Section  253  blends  together  the  liability  and  the  machinery,  whilst  the 
rules  extended  by  Section  583  are  those  which  relate  exclusively  to  the 
machinery ;  but  I  do  not  think  there  is  sufficient  foundation  for  this 
distinction.  The  sections  which  relate  to  the  liability  of  the  surety  and 
which  provide  for  its  enforcement  are  not  one  and  the  same,  whether  in 
Act  VIII  of  1859  or  in  the  present  Code  of  Civil  Procedure.  In  the 
former  enactment  Sections  76  and  83  indicated  how  a  surety  became 
liable  for  the  fulfilment  of  the  original  decree,  and  Section  36  of  Act 
XXIII  of  1861  explained  how  his  liability  for  the  performance  of  the 
decree  passed  in  appeal  originated.*  In  the  present  Code,  Sections  479, 
484  and  546  correspond  to  them.  In  the  former  it  was  Section  204 
that  provided  the  machinery  for  its  enforcement,  whilst  in  the  latter 
the  machinery  is  contained  in  two  Sections,  253  and  583.  The  words 
in  Section  253  "whenever  a  person  has,  before  the  passing  of  a  decree 
in  an  original  suit,  become  liable  for  the  performance  of  the  same," 
only  premise  the  case  in  reference  to  which  the  rule  of  procedure 
is  prescribed ;  and  they  do  not  support  the  )emark  that  the  liability 
[5]  and  the  machinery  for  its  enforcement  are  blended  together.  Such 
being  the  case  there  is  nothing  unreasonable  in  holding  that  Section  583 
includes  the  rule  embodied  in  Section  253  among  the  rules  applicable  to 
execution  of  decrees  in  suits,  and  extends  them  all  to  execution  of  decrees 
passed  in  appeal.  As  to  the  question  of  necessity  for  changing  the 
language  of  Section  204  of  Act  VIII  of  1859  it  seems  to  me  that  the  change 
was  designed  to  bring  the  language  of  Section  253  into  complete  accord- 
ance with  the  general  scheme  of  the  Code.  Between  Section  204  and 
Section  362  of  Act  VIII  of  1859  there  was  this  incongruity  or  want  of 

*  Act  VIII  of  1859.  Section  76  :  If  the  defendant  fail  to  show  such  cause,  the  Court 
shall  order  him  to  .give  bail  for  his  appearance  at  any  time  when  called  upon  while 
the  suit  is  pending,  and  until  execution  or  satisfaction  of  any  decree  that  may  be 
passed  against  him  in  the  suit  ;  and  the  surety  or  sureties  shall  undertake,  in  default 
of  such  appearance,  to  pay  any  sum  of  money  that  may  ba  adjudged  against  the 
defendant,  in  the  suit,  winh  cosis.  Any  order  made  by  the  Court,  under  the  provisions 
of  this  section,  shall  be  open  to  appeal  by  the  defendant. 

Section  83  :  II  the  Court,  af  er  examining  the  applicant  and  making  such  further 
investigation  as  it  may  consider  necessary,  shall  be  satisfied  that  the  defendant  is 
about  to  dispose  of  or  remove  bis  property,  with  intent  fo  obs'ruct  or  delay  the  execution 
of  the  decree, it  srnll  be  lawful  for  the  Court  to  issue  awarrant  to  the  proper  officer,  com- 
manding him  to  cull  upon  the  defendant,  within  a  time  to  be  fixed  by  the  Court,  either 
to  furnish  security  io  such  sum  as  may  be  specified  in  the  order  to  produce  and  place 
at  the  disposal  of  the  Court  when  required  the  said  property  or  the  value  of  the  same 
or  such  portion  thereof  as  may  be  sufficient  to  fulfil  the  decree,  or  to  appear  and  show 
cause  why  he  should  not  furnish  security.  The  Court  may  also  in  the  warrant  direct 
the  attachment  until  further  order  of  the  whole  or  any  portion  of  the  property 
specified  in  the  application. 

Act  XXIII,  of  1861,  Section  36:  When  an  order  is  made  for  the  execution  of  a  decree 
against  which  an  appeal  has  been  preferred,  it  shall  be  lawful  for  the  Courr,  which  pro- 
nounced the  decree  to  require  security  to  he  given  for  the  restitution  of  any  property 
which  may  be  taken  in  execution  of  the  decree  or  of  the  value  thereof,  and  for  the  due 
performance  of  the  decree  or  order  of  the  Appellate  Court.  The  Appellate  Court  may  in 
any  such  case  direct  tha  Court  which  pronounced  the  decree  to  take  such  security. 
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precision.  The  case  presupnosed  by  the  former  was  one  in  which  a 
surety  was  liahle  forthe  performance  of  a  decree,  and  the  words  "a  decree" 
included  appeal  decrees.  Again,  the  rules  applicable  tothe  execution  of 
original  decrees  were  declared  by  Section  362  to  apply  to  the  extcution  of 
decrees  of  an  Appellate  Court.  In  the  present  Code  all  the  rules  applicable 
to  the  execution  of  original  decrees  were  kept  distinct,  collected  toge- 
ther in  Chapter  XIX  and  classified  under  appropriate  heads.  In  carry- 
ing out  this  scientific  arrangement,  it  was  probably  considered  de-irable 
to  make  Section  253  in  express  terms  what  its  place  in  the  Code  implies, 
viz.,  st.rictly  a  provision  oo  the  mode  of  executing  original  decrees  and  to 
indicate  its  applicability  to  the  decrees  of  Appellate  Courts  by  the  general 
direction  in  Section  583  that  all  the  rules  that  apply  to  one  shall  likewise 
apply  to  the  other.  Again,  the  obligation  whi«h  the  surety  undertakes  is 
an  obligation  to  fulfil  the  decree  which  may  be  pas-ed  ugainst  the  defend- 
ant or  appellant  in  the  original  suit  or  in  appeal,  and  the  obligation  is 
contracted  before  the  Court  and  is  as  much  a  matter  of  record  as  the 
decree  undertaken  to  be  fulfilled.  There  is  no  apparent  reason  for  direct- 
ing the  successful  party  to  obtain  a  fresh  decree  against  the  surety  whilst 
the  very  obligation  is  to  fulfil  the  decree  against  the  defendant  or  the 
appellant.  If  this  principle  is  to  be  recognized  forthe  purpose  of  execut- 
ing against  the  surety  decrees  of  the  Court  of  first  instance,  it  is  difficult 
to  see  why  decrees  of  Appellate  Courts  should  be  exclude!  from  its  ooer- 
ation.  I  am  therefore  of  opinion  that  the  construction  placed  OQ 
Sections  253  and  583  in  Venkapa  Naik  v.  Baslingapa  (1)  is  the  true  cons- 
truction, and  I  would  set  aside  the  order  of  the  Subordinite  Judge  and 
[6]  direct  that  the  decree  be  executed  against  the  sureties  in  accordance 
with  law. 

The  respondents  will  pay  the  appellant's  costs  throughout. 

WILKINSON,  J. — I  also  am  of  opinion  that  the  decree  cm  be  executed 
against  the  surety,  the  provisions  of  Section  253  being  made  applicable  by 
Section  583. 


M.  6. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


SIVAS ANKARA  (Defendant),  Appellant  v.  VADAGIRI  (Plaintiff), 
Respondent*      [14th  August  and  29th  September,  1889.] 

Temple  management  -Dismissal  of  dhnrmakarta,  grounds  for — Dharmak'irta  guilty  of 
misfeasance  retained  in  office  on  terms. 

A  suit  to  remove  a  dharmikaru,  though  he  is  held  to  have  been  euilty  of 
misconduct  in  the  discharge  of  his  duties  as  such  m*y,  in  the  ab^e^ce  of  any 
proved  and  deliberate  dishonestly  on  the  defendant's  p*rt,  be  dismissed  on  condi- 
tions to  be  complied  with  by  him. 

APPEAL  against  the  decree  of  S.  T.  McCarthy,  District  Judge  of 
Chingleput,  in  original  suit  No.  22  of  1885. 

Mr.  Gover,  Rama  R&u,  and  Mahadeva  Ayyar,  for  appellant. 

Ramasami  Mudaliar,  Sadagopa  Chary ar  and  Ranga  Chary ar,  for 
respondent. 

*  Appe.il  No.  128  of  1887. 
(1)  12  B.  411. 
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The  facts  of  the  case  and  the  arguments   adduced  on  this  appeal       1889 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the     SEP.  29. 
Court. 

APPEL- 
JUDGMENT.  LATE 

The  appellant  and  the  respondent  are  the  joint  dharmakartas  of  Kanda-  GlVIL. 
sami  temple  at  Tiruuorur.  in  the  District  of  Chingleput.  The  respondent 
charged  the  appellant  with  various  acts  of  misfeasance  and  SUPS  for  his  13  M.  6. 
dismissal  from  the  office  of  dharmakarta.  The  District  Judge  has  found 
against  the  appellant  with  regard  to  three  of  the  charges  made  against 
him.  He  h.is  found  that  the  appellant  has  beea  guilty  of  malversation  in 
resuectof  casuarina  trees  at  Kalavakam  and  of  improperly  maintaining 
his  mother  and  sister  out  of  temple  funds,  and  he  has  also  found,  [7] 
though  this  is  not  a  charge  specifically  made  in  the  plaint,  that  appellant 
has  been  persistently  setting  the  respondent's  authority  at  naught.  Con- 
cerning the  charge  of  consorting  with  dancing  girls  and  using  temple 
money  for  their  use,  while  the  District  Judge  believes  that  appt-llant  has 
been  guilty  of  immorality,  he  does  not  find  that  the  immorality  was 
accompanied  by  malversation  of  property.  On  the  strength  of  the  three 
charges  above  mentioned,  the  Dist.ricc  Judge  has  decreed  the  appellant's 
removal  from  office.  With  regard  to  the  last  of  the  three  charges  we  are 
disposed  to  agree  with  the  District  Judge,  in  thinking  that  the  appellant 
was  endeavouring  to  ignore  and  disregard  the  respondent's  position  as  a 
co-trustee.  It  is  in  evidence  that,  when  the  Government  severed  its  direct 
connection  with  the  management  of  the  temple  in  1842,  the  respondent's 
father  and  the  appellant's  predecessor  in  office  were  appointed  as  joint 
trustees,  and  that  Irom  that  time  they  acted  as  such.  In  1874  an  agree- 
ment was  made  between  the  respondent  and  the  appellant's  predecessor, 
the  purport  of  which  was  to  abridge  the  functions  of  the  respondent  and 
restrict  him  to  looking  into  the  accounts  of  the  temple  once  a  monrh,  and 
acting  in  all  matters  with  the  consent  of  his  co-trustee.  This  agreement, 
we  are  of  opinion,  can  only  be  regarded  as  made  for  mutual  convenience 
as  long  as  mutual  confidence  subsisted.  Any  other  construction  of  it 
would  involve  the  recognition  of  a  right  in  a  trustee  to  abuica.e  or  delegate 
his  duty. 

We  must,  therefore,  hold  that  the  aprellant  is  not  justified  by  the 
arrangement  with  his  predecessor  in  conducting  himself  as  he  has  done 
with  regard  to  the  respondent.  He  has  taken  a  wrong  view  of  his  position 
and  his  duties  ;  but,  unless  it  appears  that  in  the  conduct  he  has  pursued 
he  has  been  actuated  by  dishonest  motives,  we  do  not  think  he  should  be 
dismissed  from  the  office  of  trustee.  As  regards  the  maintenance  by  the 
appellant  of  his  mother  and  widowed  sister  out  of  temple  funds,  the 
evidence  on  both  sides  shows  that  they  lived  together  in  the  mutt  and 
under  his  protection.  The  admission  in  the  written  statement  that  he 
has  no  means  lends  weight  to  the  evidence  for  the  respondent  that  temole 
funds  have  been  suent  upon  their  support  and  the  evidence  of  the  two 
witnesses  who  say  that  the  apoellant's  sister  had  property  of  her  own  is 
vague  and  inconsistent.  We  therefore  agree  with  the  District  Judge  in 
thinking  that  this  charge  is  well  founded.  Whatever  may  be  the  moral 
obligation  on  the  appel-[8]  lant's  part  to  support  his  mother  and  sister, 
we  must  hold  that  an  expenditure  of  temple  funds  for  that  purpose  is  nofe 
justified  and  constitutes  a  breach  of  trust.  It  is,  however,  of  a  compara- 
tively venial  character  and  would  not  by  itself  merit  the  extreme  penalty 
of  dismissal  from  office. 
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1889  The  more  serious  charge  is  that  relating  to  the  misappropriation  of 

SEP.  29.     Chsuarma  trees.     The  fact   that   two  hundred  trees  in  a  garden  at  Kala- 

vakam,  belonging  to  the  devastanam,  were  some  two  or  three  years   ago 

APPEL-     cut  down   and  soil   by  the  defendant  is  spoken  to  by  several  witnesses. 
LATE       Two  of  the  respondent's  witnesses  depose  to  the  purchase  of  the  wood  by 

OlVlL.  Ruthnavalu  Mudali  for  Es.  110.  The  first  witness  says  that  the  money 
was  paid  to  the  appellant  in  the  temple  and  taken  charge  of  by  the 

13  M.  6.  accountant.  The  appellant's  witnesses,  other  than  the  appellant  himself, 
admit  the  existence  of  the  plantation,  and  the  fact  that  some  two  01  three 
years  ago  some  trees,  but  not  two  hundred,  were  cut  down.  These  trees, 
they  say,  were  used  for  making  pandals  for  the  temple.  The  defendant, 
in  his  written  statement,  says  : — "  There  never  was  a  casuarina 
garden  belonging  to  Tiruporur  Kandasami,"  meaning  apparently  to  deny 
in  terms  what  is  alleged  in  the  eighth  head  of  charge.  This  denial  he 
repeats  in  his  evidence  adding  "  there  is  a  tope  in  Kalavakam  ;  it  is  my 
own  property  ;  the  late  dharmakarta  purchased  it  from  his  own  money." 
He  says  further  that  no  account  was  kept  with  regard  to  the  casuarina 
plantation  and  that  such  account  was  not  handed  to  the  amin,  but  when 
the  Commissioner  came  on  the  second  occasion,  appellant  says  he  showed 
him  an  account.  From  the  list  of  accounts  taken  charge  of  by  the  amin 
as  to  which  he  speaks  in  a  general  way,  it  appears  that  there  was  a 
casuarina  account,  but  no  particulars  are  given  and  it  is  not  shown  to 
what  garden  it  refers,  by  whom  it  was  kept,  or  in  whose  custody.  In  a 
later  report  of  another  amin,  the  account  is  said  to  be  ''  not  found,"  but 
again  no  particulars  are  given,  and  the  amin,  who  is  examined,  merely 
says  he  made  a  list  and  a  report.  The  District  Judge,  without  any 
examination  of  the  evidence,  has  simply  recorded  a  finding  of  guilty  on 
the  charge  of  misappropriating  casuarina  trees.  Apparently  he  gave  credit 
to  the  plaintiff's  witnesses,  and,  if  they  are  believed,  it  is  clear  that  the 
appellant  has  not  accounted  for  the  proceeds  of  the  trees.  The  District 
Judge  says  nothing  concerning  the  appellant's  assertion  of  a  claim  to  the 
casuarina  garden  [9]  in  his  own  right.,  although  the  circumstance  of  his 
ma  king  such  a  claim  would,  if  the  claim  were  made  deliberately  and  with 
the  knowledge  that  he  was  seeking  to  appropriate  temple  property,  have 
constituted  important  evidence  against  the  appellant.  We  observe  that 
the  appellant  did  not  in  his  written  statement  lay  any  claim  to  the  garden; 
his  denial  seems  to  have  strict  reference  to  the  charge  as  laid  in  the  plaint 
and,  in  a  paragraph,  it  is  admitted  that  the  devaptanam  has  some  casuarina 
plantation.  The  same  admission,  moreover,  is  made  throughout  the  evidence 
of  i he  witnesses  and  even  the  appellant  declares  that  the  trees  admitted  to 
have  been  cut  down  were  used  for  devastanam  purposes.  Having  regard 
to  all  the  circumstances,  we  are  not  prepared  to  take  a  more  serious  view  of 
the  appellant's  conduct  with  regard  to  the  casuarina  than  has  been  taken 
by  the  District  Judge.  We  accept  the  finding  that  the  appellant  has  not 
accounted  for  the  proceeds  of  trees  sold,  but  acquit  the  appellant  on  the 
graver  charge  of  attempting  to  appropriate  the  garden  to  himself  as  bis 
private  property. 

It  is  contended  on  behalf  of  the  appellant  that  the  misconduct,  proved 
against  him  is  not  sufficient  to  warrant  his  dismissal  from  office,  and 
reliance  is  placed  on  the  observations  made  in  the  case  of  Chinna  Jiyan 
v.  Durma  Dossji  (1).  Having  regard  to  the  considerations  of  expediency 
suggested  in  that  case  and  to  the  absence  of  any  proved  and  deliberate 


(1)  5  Mad.  Jur.  214. 
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dishonesty  on  the  appellant's  part,  we  are  of  opinion  that  the  interests        1889 
of  the  temple  do  not  absolutely  demand  the  dismissal  of    the  appellant.     SEP.  29. 
At    the  same  time    we   do  not   altogether   acquit    him   of    misconduct. 
In  the   attitude   he   has   assumed    to   the   co-trustee,    in    using   temple 
funds  for  the  support  of  his   mother  and   sister  and    not   accounting  for        LATE 
the  money  realized  by  sale  of  wood,  he  has  acted  wrongly  and  improperly.      OlVIL. 
We  shall  not,  therefore,  dismiss  the  suit  unconditionally.     But  we  direct      a~^T~R 
that,  if  within  one  month  from  the  date  of  the  decree   the  appellant  do 
file  in  the  District  Court  an  undertaking  signed  by  him  to  the  effect    that 
henceforth  he  will  loyally  co-operate  with    the  respondent,  allowing  him 
to  take  an  equal  part  in  the  management  of  the  temple  and  its   property, 
and  to  have  access  to  the   accounts,    and    liberty    to  examine  the  jewels 
and  other  things  in    the  temple,   and   also    that  henceforth    he   will    not 
[10]   exoend  any  part  of  the  temple  moneys    on  the    maintenance    of    his 
mother  and  sister  or  for  any  other  purposes  than  those  of  the  temple,  and 
further  that,  if  within  one  month  from  the  same  date,  the  appellant  do  pay 
the  sum  of  Es.  110  into  the  District  Court,  this  appeal  be  allowed  and  the 
decree  of  the  District  Court  be  reversed  except  as   to  costs,    and   the    suit 
dismissed.     On  the    appellant's    making   default  in  filing  the   above  men- 
tioned undertaking  or  paying  the  money  into  Court  as  required,  the  appeal 
will  stand  dismissed.     In  either  event,  the  appellant  must  pay  the  costs  of 
this  appeal. 

13  M.  10. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Wilkinson  and  Mr.  Justice  Shephard. 


NARASIMMA  (Defendant),  Appellant  v.  MANGAMMAL  (Plaintiff), 
Respondent*      [25th  April  and  2nd  May,  1889.] 

Hindu  law — Inheritance — Mother's  brotJier  --Fatlier's  sister. 

According  to  tbe  Hindu  law  current  in   the    Madras  Presidency,    the  father's 
sister  is  not  entitled  to  inherit  in  preference  to  the  mother's  brother. 
Semble  :  Per  Wilkinson.  J. — The  father's  sister  is  a  bandhu. 

[N.F.,  26  B.  710(713);  F.,  15  M.  421(422);    R,  28   A.  187(192)  =  2   A.L.J.  654  = 
A.  W.N.  (1905)  242  ;  4  N.L.R.  31  (35).] 

APPEAL  against  the  decree  of  G.  D.  Irvine,  Acting  District  Judge  of 
Coimbatore,  in  Original  Suit  No.  25  of  1887. 

Suit  to  establish  the  plaintiff's  right  as  heir  to  one  Ellama  Naik 
(deceased)  and  to  recover  from  the  defendant  the  amount  collected  by  him 
under  an  heirship  certificate.  The  plaintiff  was  paternal  aunt  and  the 
defendant  was  maternal  uncle  of  the  deceased.  The  Acting  District  Judge 
held  that  the  plaintiff  was  a  nearer  heir  than  the  defendant,  on  the  ground 
that  she  was  a  bandhu  ex  parte  paterna  and  accordingly  passed  a  decree  in 
favour  of  the  plaintiff. 

The  defendant  preferred  this  second  appeal. 

Bhashyam  Ayyangar  and  Bamachandra  Ayyar,  for  appellant. 

The  plaintiff  has  obtained  a  decree  on  the  ground  that  she  is  a  bandhu 
ex  parte  paterna.  If  she  could  be  entitled  to  inherit,  it  would  be  as  a 
sapinda  and  not  a  bandhu  ;  but,  in  the  right  view  of  the  law,  she  is  not  an 
heir  at  all,  and  in  any  case  she  cannot  come  [11]  in  before  the  defendant 

Appeal  No.  169  of  1888. 
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1889        or  until  the  rr  ale  heirs  are  exhausted.     In  the  enumeration  of  bandhus   in 

MAY  2.      Mitakshara,  Chap,  li,  Section 6  (seeMayne's  Hindu  Law,  4ih  edition, §  472) 

a  son  of  either  the  plaintiff ,  the  father's  sister,  or  the  defendant,  the  mother's 

APPEL-     brother  would  have  been  expressly  included   as    "own  cognate   kindred." 

LATE       Neither  paternal  aunt  nor  maternal  uncle  comes  within  the  terms  of  that 

CIVIL,      enumeration,  but  the  latter  is  really  included  and  elsewhere  he  appears  as  a 

specified  bandhu. 

13  M.  10.  In  Lakshmanammal  v.     Tiruvengada  (l)  the  contest  was  between  a 

sister  and  sister's  son  ;  but  the  decision,  which  was  in  favor  of  the  latter, 
did  not  involve  a  decision  that  a  sister  was  in  the  line  of  heirs  :  the  Court 
said  if  that  matter  had  to  be  decided,  a  reference  to  the  Full  Bench  would 
have  been  necessary.  But  in  any  view  that  decision  is  inapplicable  here, 
for  the  sister  being  mentioned  in  certain  texts,  and  some  commentators 
including  "  sister  "  in  "  brother,"  and  Manu,  chap.  IX,  211,  212,  giving 
her  certain  special  rights,  there  are  indications  that  she  has  a  right  to 
inherit  (though  not  so  clear  as  t.hose  with  regard  to  a  widow  or  daughter), 
whereas  there  are  none  as  to  the  father's  sister. 

In  the  scheme  of  the  Mitakshara — sagotras  come  first,  then 
samonndakas  who  are  still  of  the  same  yotra,  and  then  bandhus  who  are 
not  of  the  same  gotra.  Among  sagotra  sapindas  are  inserted  pome  female 
relations — wife  (regarded  in  Bombay  as  a  sagotra,  because  the  wife  of  a 
sapinda),  mother  and  great-grandmother.  Then  among  the  bandhus  (who 
are  enumerated  in  the  Mitakshara  by  way  of  illustration  merely)  appear 
the  offspring  of  a  female  sapinda  with  a  male  of  a  different  gotra.  The 
father's  gotra  is  of  course  the  gotra  of  the  son,  who  is  accordingly 
called  binna  gotra  sapinda,  because  he  is  the  offspring  of  persons  of  two 
gotras,  and  this  would  appear  to  be  the  true  definition  of  a  bandhu  and 
explains  his  being  postponed  as  such  to  samonadakas  of  fourteen  degrees 
of  remoteness. 

(Shephard,  J. — Your  conclusion  then  is  that  the  maternal  uncle 
is  a  bandhu,  because  the  mother's  mother  is  a  sapinda  who  marries  into 
a  different  gotra?) 

Yes  ;  and  it  is  also  a  fact  to  be  noticed  with  reference  to  the  enumera- 
tion in  the  Mitakshara  that  ifc  gives  only  the  extreme  limits  of  the  rela- 
tionship— mentioning  the  son^,  not  the  father. 

[12]  Bub  the  maternal  uncle  is  specified  as  a  bandhu  in  the  Vira- 
mitrodaya,  translated  in  Amrita  Kumari  Debi  v.  Lakhinarayan  Ghucker- 
butty  (2). 

As  to  the  claims  of  the  father's  sister,  see  Mari  v.  Chinnammal  (3), 
where,  afcer  discussing  the  Bomhav  rule  t^at  a  mother  is  a  gotraja  sapinda 
because  of  her  marriage  into  the  gotra,  the  Full  Bench  rle  ;ide'l  practically 
that  a  stepmother  is  nob  a  bandhu  or  an  heir  at  all,  because  ''  mother  " 
does  not  include  "stepmother,"  ani  Muttusami  Ayyar,  /..said  he 
did  not  think  that  all  female  sapindas  are  to  be  recognized  as  heirs  in 
this  Presidency.  The  exclusion  of  females  to  its  full  extent  is  exemplified 
and  explained  in  that  case  and  also  in  Krishnayya  v.  Pichamma  (4), 
Gauri  Sahai  v.  Rtikko  (5).  The  Judge  is  wrong  in  attaching  so  great 
importance  to  the  fact  that  the  plaintiff  is  related  through  the  father 
and  the  defendant  through  the  mother;  the  maternal  uncle  comes  under 
own  kindred  "  and  so  would  the  paternal  aunt  if  she  could  come  in  at 
all. 

(1)  5  M.  241.  (2)  2  B.  L.  E,  F.  B.  28  (42).  (3)  8  M.  107. 

(4)  11  M.  287.  (5)  3  A.  45. 
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Subramanya  Ayyar  and  Mahadeva  Ayyar,  for  respondent. 

Neither  party  comes  under  the  expressions  employed  in  the  Mitak- 
shara  enumeration  of  bandhus,  and  there  is  no  decided  case  precisely  in 
point,  but;  Amrita  Kumari  Debi  v.  Lakhinarayan  Chuckerbutty  (1)  pro- 
ceeds on  the  view  that  it  would  be  absurd  to  hold  that  where  sons  are 
bandhus  the  parents  would  nob  bs  bandhus.  It  is  admitted  that  a  sister 
is  a  baudhu,  and  by  parity  of  reasoning  a  paternal  aunt  would  be  one 
too  ;  and  as  she  ib  among  paternal  kindred,  she  would  necessarily  be  a 
preferable  heir  to  any  maternal  kindred.  See  also  Stokes"  Hindu  Law 
Books,  p.  447,  as  tj  Mitakshara,  Chapter  II,  Section  5,  Clause  5. 

JUDGMENT. 

WILKINSON,  J. — Tne  question  for  determination  in  this  appeal  is — 
who  is  enthled  to  succeed  to  the  property  of  the  deceased  minor,  his 
father's  sister  (plaintiff),  or  his  mother's  brother?  The  Lower  Court  has 
decided  in  favor  of  the  paternal  aunt,  on  the  ground  that  she  is  a  bandhu, 
and  that  the  father's  kindred  have  in  Hindu  Law  a  preference  over  the 
kindred  of  the  mother. 

On  appeal  it  is  argued  (l)  that  the  paternal  aunt  is  nob  a  bandhu  ; 
(2)  that  if  it  be  held  that  the  father's  sister  is  a  bandhu  and  in  the  line 
of  heirs,  she  will  come  in  only  after  all  male  heirs  [13]  are  exhausted; 
and  (3)  that  the  maternal  uncle,  being  a  specified  bandhu,  comes  in 
before  the  paternal  aunt. 

The  position  of  the  maternal  uncle  as  a  bandhu  was  recognized  by 
the  Privy  Council  in  the  case  of  Gridhari  Lall  Roy  v.  The  Bengal  Govern- 
ment (2).  Their  Lordships  relied  on  a  passage  written  by  the  author  of 
the  Mitakshara,  though  nob  to  he  found  in  that  portion  of  tha  Treatise 
translated  by  Colebroike,  and  on  a  passage  of  the  Viramitrodaya,  and 
were  of  opinion  that  tue  enumeration  of  bandhus  in  the  text  of  MitaK- 
shara,  Chapter  II,  Section  6,  is  illustrative  and  not  exhaustive.  The  pas- 
sase  in  the  Viramitrodaya,  with  teferenceto  the  said  enumeration,  is  as 
follows  :— 

"  The  term  cognate  {bandhu)  in  the  text  of  Yajnavalkya  must  com- 
"  prehend  the  maternal  uncles  and  the  rest,  otherwise  the  maternal  uncles 
"  and  the  rest  would  be  omitted,  and  their  sons  would  he  entitled  to 
"inherit  and  nob  they  the-nselves  though  nearer  in  the  degree  of  affinity, 
"a  doctrine  highly  objectionable." 

The  words  "  and  the  rest  "  must,  I  think,  apply  to  "  father's  sister," 
"  mother's  sister,"  and  the  others  whose  sons  are  enumerated  in  the  pass- 
age in  the  Mitakshara  together  with  the  maternal  uncle.  It  follows, 
therefore,  that  the  same  passages,  wnich  are  an  authority  for  classing  the 
maternal  uncle  among  the  bandhus,  support  the  ciairn  of  the  maternal 
aunt  to  be  recognized  as  a  cognate  or  bandhu.  But  then  we  must  hold 
on  the  authority  of  Lakshmanammal  v.  Tiruvengada  (3)  that,  in  virtue  of 
the  rule  excluding  the  females  in  favor  of  preferential  male  heirs,  the 
claim  of  the  maternal  uncla  is  superior  as  bindhu  to  that  of  the  father's 
sister.  * 

The  decree  of  the  L")wer  Court  must  ba  reversed  and  the  suit  dismiss- 
ed with  costs  throughout. 

SHEPHAED,  J. — The  question  in  this  appeal  is— who  is  the  nearer 
heir  to  one  Eliamma  Naik  deceased  :  his  father's  sister,  the  plaintiff,  or 
his  mother's  brother,  the  defendant  ?  There  is  no  doubt  that  the  latter 


1889 

MAY  2. 

APPEL- 
LATE 
CIVIL. 
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(1)  2  B.L.R.  F.B.  28  (42). 


(2>  12  M.I.A..  448.         (3)  5  M.  241. 
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1889       being  maternal  uncle  of  the  deceased  has  a  place  among  his   heirs.     The 

MAY  2.  maternal  uncle  and  his  nephew  stand  in  the  relation  of  bandhus  to  each 
other,  and,  as  such,  either  inherit  to  the  otiher  in  the  absence  of  preferable 

APPEL-     heirs,  Gndhari  Lall  Roy  v.  The   Bengal  Government  (1),   Amrita  Kumari 
LATE       Debt  v.  [14]  Lakhinarayan  Chuckerbutty  (2).  Krishnayya  v.  Pichamma  (3). 

CIVIL.      The  question  here  is  whether  the  father's  sister  is  a  preferable  heir  ? 

The  District   Judge  has    ruled  that  she  is  entitled  to  inherit  as   a 

13  M.  10.  bandhu,  and  that,  as  the  father's  kindred  are  to  be  preferred  to  the 
mother's,  she  ranks  as  an  heir  above  the  maternal  uncle.  There  is  no 
doubt  that  in  this  Presidency  the  father's  sister  cannot,  any  more  than 
a  man's  own  sister,  claim  a  place  as  his  heir  among  his  samanagotra 
sapindas.  Any  distinction  tbat  may  be  made  between  a  man's  own  sister 
and  his  father's  sister,  must  be  in  favour  of  the  former,  for,  whereas  there 
is  a  text  recognizing  the  former,  no  text  expressly  recognizing  the  father's 
sister  has  been  cited.  Rayaningaru  v.  Vencata  Gopala  Narasimha  Rau  (4), 
Lakshmanammal  v.  Tiruvengada  (5).  It  has  been  decided  in  this  Court  that 
while  a  sister  had  someplace  in  the  line  of  inheritance,  she  should  be  post- 
poned to  a  sister's  son  (Lakshmanammal  v.  Tiruvengada  (5)  and  the 
principle  on  which  this  decision  is  rested  is  that  in  the  Mitakshara,  except 
where  females  are  specially  mentioned,  the  rule  is  that  priority  is  given  to 
male  heirs.  There  is  authority  for  the  larger  proposition  that  succession 
under  the  Mitakshara  is  not  open  to  any  females  other  than  those  specially 
mentioned  (Gauri  Sahaiv.Rukko  (6;,  Mariv.  Chinna  Ammal(7),  Mandlik, 
p.  365).  It  was  suggested  that  as  a  son  of  a  father's  sister  is  mentioned 
among  the  cognates  related  to  the  man  himself  (Mitakshara.  Chapter  II, 
Section  6),  his  mother  must  equally  be  a  bandhu  of  the  same  class.  Not 
to  mention  the  circumstance  that  the  enumeration  of  bandhus,  although 
not  exhaustive,  includes  no  females,  this  argument  is  obviously  fallacious 
as  there  are  numerous  cases  in  which  the  offspring  of  a  female  parent  has 
rights  which  that  parent  would  not  have.  Rayaningaru  v.  Vencata 
Gopala  Narasimha  Rau  (4)  and  Mayne's  Hindu  Law,  4th  edition,  S.  492. 
Adopting  the  principle  mentioned  above  (Lakshmanammal  v.  Tiruvengada 
(5)),  I  think  that  as  it  cannot  be  shown  either  by  texts  or  decided 
authority  tbat  the  father's  sister  has  a  place  in  the  line  of  succession  above 
that  of  a  man's  own  bandhu,  the  right  of  the  latter  being  an  undoubted 
male  heir  must  prevail. 

For  these  reasons  I  think  the  plaintiff's  claim  has  failed   and    would 
dismiss  the  suit  with  costs. 


13  H.  13. 

[15]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar. 


EAMALINGA  (Defendant),  petitioner  v.  SAMI  APPA  (Plaintiff), 
Respondent*      [1st  May  and  7th  August,  1889. 1 

Court  sale— Emblements— Crop  standing        land  sold  in  execution  of  a  decree  obtained 
by  a  mortgagee  in  possession. 

A  mortgagee  in  possession  sued  on  his  mortgage  and  having  obtained  a  decree 
brought  the  land  to  sale  in  execution  ;  and  the  execution  purchaser  was  placed 
iu  possession  : 

•  Civil  Revision  Petition  No.  296  oM888. 

(1)  12  M.I.A,  448,  (2)  2  B.L.R.  F.  B.  28.  (3)  11  M.  287. 

(4)  6  M.H.C.R.  278.  (5)  5  M.  241,  (6)  3  A.  45. 

(7)  8  M.  107. 
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Held,  the  mortgagee  was  not  entitled  to  recover   from  the  execution  purchaser 
the  value  of  the  then  standing  crop. 

[R.,  15  C.P.L.R.  141  (142)  ;  10  M.L.T.  190.] 

PETITION  under  Section  25  of  the  Provincial  Small  Cause  Courts  Act, 
1887,  praying  the  High  Court  to  revise  the  decree  of  T.  Ramasami 
Ayyangar,  Subordinate  Judge  of  Negapatam. 

Suit  to  recover  the  value  of  a  crop  raised  by  the  plaintiff  as  mortgagee 
in  possession  on  land  which  was  purchased  by  the  defendant  at  a  Court 
sale  held  in  execution  of  a  decree  obtained  by  the  plaintiff  on  his 
mortgage.  The  Subordinate  Judge  passed  a  decree  in  favour  of  the 
plaintiff. 

The  defendant  preferred  this  petition. 

Subramanya  Ayyar,  for  petitioner. 

Bashyam  Ayyangar,  for  respondent. 

The  further  facts  of  this  case  and  the  arguments  adduced  on  this 
petition  appear  sufficiently  for  the  purpose  of  this  report  from  the 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — The  petitioner  was  defendant  in  small  cause 
suit  No.  74  of  1888,  on  the  file  of  the  Subordinate  Judge  at  Negapatam, 
and  the  counter-petitioner  was  plaintiff  in  that  suit.  The  question  is 
whether  the  decision  passed  therein  is  contrary  to  law.  The  plaintiff 
was  originally  a  mortgagee  in  possession  of  1  veli,  4  mahs  of  land.  He 
obtained  a  decree  for  sale  of  the  land  in  liquidation  of  the  mortgage,  and 
the  land  was  accordingly  put  up  to  sale  in  execution.  The  defendant 
purchased  it,  piid  the  purchase  money  and  obtained  a  warrant  for  delivery 
of  posses- [16]  sion.  At  that  time  a  crop  was  standing  on  the  land  and, 
in  execution  of  the  warrant,  the  standing  crop  as  well  as  the  land  was 
placed  in  his  possession.  The  mortgagee  claimed  the  value  of  the  crop  on 
the  ground  that  he  had  raised  it,  and  the  purchaser  contended  that  it  had 
passed  to  him  with  ths  land.  The  Subordinate  Ju'ige  was  of  opinion  that 
the  defendant  bought  only  the  land  and  acquired  no  right  to  the  standing 
crop.  In  this  view  he  decreed  that  defendant  do  pay  plaintiff  the  value  of 
the  crop,  together  with  interest,  and  it  is  argued  before  me  that  the  deci- 
sion is  bad  in  law  and  that  the  standing  crop  passed  with  the  land  by 
virtue  of  its  sale. 

I  am  of  opinion  that  the  decrea  cannot  be  supported.  It  does  not 
appear  that  the  right  to  the  standing  crop  was  expressly  reserved  at  the 
sale  or  by  the  sale  notice.  The  interest  that  passed  by  the  Court  sale 
was  not  simply  that  of  the  judgment-debtor  or  mortgagor  as  it  stood  at 
the  date  of  the  decree,  but  also  included  the  interest  of  the  mortgagee, 
the  sale  being  ordered  in  execution  of  the  mortgage  and  not  subject  to 
it.  The  ordinary  rule  is  that  the  right  to  the  growing  crop  will  pass  by 
a  sale  of  the  land  without  express  mention,  and  this  the  Subordinate 
Judge  has  overlooked.  Nor  has  the  doctrine  of  emblements  any  applica- 
tion in  this  case.  A  mortgagee  is  not  one  of  the  persons  entitled  to  emble- 
ments, and  cannot  as  such  rely  either  on  Section  51  or  Section  108,  Clause 
I  of  the  Transfer  of  Property  Act,  which  only  declared  the  pre-existing  law 
on  the  subject.  (See  also  Woodf all's  Landlord  and  Tenant,  llth  edition, 
705.)  Nor  is  this  case  within  the  equity  of  the  rule  of  law  concerning 
emblements  which  are  not  allowed  even  to  tenants  who  either  know 
when  their  term  is  to  cease  or  by  their  own  negligence  or  misconduct 
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allow  their  interest  to  determine  between  the  time  cf  sowing  and  of 
harvest.  It  was  open  to  the  mortgagee  in  this  case  to  have  asked  the 
Court  to  postpone  the  sale,  so  as  to  enable  him  to  take  the  standing  crop. 
This  view  is  in  accordance  with  the  decision  in  Land  Mortgage  Bank  of 
India  v.  Vishnu  Govind  Patankar(l).  I  set  aside  the  decree  of  the 
Subordinate  Judge  and  direct  that  the  counter-petitioner's  suit  be  dismissed 
with  costs  throughout. 


13  H.  17  =  2  Weir  620. 
[17]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice,  and  Mr.  Justice 

Parker. 


QUEEN-EMPRESS  v.  RAMASAMI.*     [21st  August,  1889.] 

Criminal  Procedure   Code,    Section  488—  Liability  of  a  Hindu  not  divided  from  his 
father  to  maintain  his  wife. 

A  Hindu  not  divided  from  his  father  can  be  ordered   to   maintain  his   wife 
under  Section  488  of  the  Code  of  Criminal  Procedure. 

CASE  (being  maintenance  case  No.  1  of  1889,  on  the  file  of  the  Deputy 
Magistrate  of  Coimbatore)  reported  for  the  orders  of  the  High  Court  under 
Section  488  of  the  Code  of  Criminal  Procedure,  by  J.  H.  A.  Tremenheere, 
Acting  District  Magistrate  of  Coimbatore. 

Rajarathna  Mudaliar,  for  defendant. 

The  Court  made  the  following 

ORDER. 

The  Deputy  Magistrate's  opinion  that  a  son  not  divided  from  his 
father  cannot  be  ordered  to  maintain  his  wife  cannot  be  supported.  He 
must  be  taken  to  be  able  to  utilize  his  joint  interests  as  well  for  the  main- 
tenance of  his  wife  as  for  his  own  when  it  is  necessary  to  do  so.  The  order 
of  the  Deputy  Magistrate  is  set  aside,  and  he  is  directed  to  restore  the  case 
to  his  file  and  dispose  of  it  in  accordance  with  the  provisions  of  Section  488, 
Criminal  Procedure  Code. 


13  M.  18  =  2  Weir  44. 
[18]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  Mr.  Justice 
Muttusami  Ayyar. 


QUEEN-EMPRESS  v.  MAHANT  OP  TIRUPATL* 
[22nd  and  23rd  August,  1889.] 

Criminal  Procedure  Code,   Section  96— Search  warrant— When  a  search  warrant  may 
issue. 

The  accused  was  charged  with  the  offence  of  criminal  misappropriation  of 
treasure  belonging  to  a  temple  of  which  he  was  alleged  to  be  the  trustee.  From 
the  complaint,  it  appeared  that  some  of  the  treasure  belonging  to  the  temple  had 
been  buried  under  a  flagstaff  in  the  temple,  and  the  Magistrate  was  of  opinion 

'  Criminal  Revision  Case  No.  226  of  1889. 
t  Criminal  Revision  Case  No.  360  of  1889. 
(1)  2  B.  570. 
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that  the  nature  of  the  property  so  buried  had  an  important  and  material  bearing  1889 

on  the  case  for  the  prosecution  :  ^ua   „„ 

Held,  the  Magistrate  bad  jurisdiction  to  issue  a  warrant  to  search  for  and  — _ 
produce  such  property  upon  information  which  he  considered  credible,  since  there  A.PPEL- 
was  a  complaint  before  him   duly  affirmed  as  prescribed  by  the  Criminal    Proce- 
dure Code  ;  and  that  it  was  not  incumbent  on  him  to  wait  until  the  evidence  for  LATE 
the  prosecution  should  have  been  recorded  in  the  presence  of  the  accused.  CRIMINAL 

[P,,  11  Or.  L.J.  535  =  7  Ind.Oas.  895  =  8  M.L.T.  416;  R.,  22  B.  949  (956).]  -3. 

13  M.  18- 

PETITION  under  Sections  435  and  439  of  the  Criminal  Procedure  Code  2  Weir  44. 
praying  the  High  Court  to  revise  the  order  made  by  O.  V.  Bosanquet, 
Head  Assistant  Magistrate  of  North  Arcot,  on  the  10th  August  1889,  on 
the  application  of  the  complainant,  directing  the  issue  of  a  summons  to  the 
accused  for  the  production  before  the  Courb  on  the  19th  August  1889  of 
the  property  buried  underneath  the  dwajastambham  pillar  of  the  temple 
at  Upper  Tirupati. 

Mr.  Nelson,  Mr.  Norton,  Ananda  Charlu  and  Ramachandra  Bau,  for 
petitioner. 

S.  Subramanya  Ayyar  and  P.  Subramctnya  Ayyar,  for  counter- 
petitioner. 

The  facts  of  the  case  and  the  arguments  adduced  on  this  petition 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 
Court. 

JUDGMENT. 

This  is  an  application  for  the  revision  of  an  order  made  by  the 
Head  Assistant  Magistrate  of  the  district  of  [19]  North  Arcot  on  the 
10th  instant.  The  order  was  to  the  effect  that  a  summons  do  issue  to  the 
mahant  (petitioner  before  us)  "to  cause  to  be  produced  before  this  Court 
(the  Court  of  the  Head  Assistant  Magistrate)  on  Tirumalay  on  Monday, 
the  19th  August,  the  property  buried  underneath  the  dwajastambham 
pillar." 

The  circumstances  under  which  the  order  was  made  are  shortly  these. 
In  the  year  1872,  a  gold  treasure,  consisting  of  ancient  gold  coins  of  the 
estimated  value  of  one  lakh  and  seventy  thousand  rupees,  was  found 
buried  in  a  place  inside  the  temple  on  the  hill  at  Tirupati  called  the  Homa 
Kundam.  This  treasure  was  taken  to  the  District  Court  at  Chittoor 
and  returned  to  the  then  trustee  of  the  temple  under  the  orders  of  that 
Court.  It  since  remained  in  the  possession  of  the  petitioner's  predecessor 
until  his  death  in  August  1880,  and  then  passed  into  the  possession  of 
the  petitioner,  the  present  mahant  or  trustee.  In  1887  the  flagstaff 
(dwajastambbam)  in  the  temple  was  renewed,  the  old  dwajastambham 
being  taken  down  and  new  one  being  put  up  in  its  place.  On  the  20th 
July  last,  Srirangachari,  one  of  the  seven  Acharya  Purushas  and  holders 
of  other  mirassi  rights  in  the  temple,  preferred  a  complaint  to  the  District 
Magistrate  of  North  Arcot  accusing  the  petitioner,  the  present  mahant  or 
trustee,  of  criminal  misappropriation  in  respect  of  a  portion  of  the  gold 
treasure.  The  statement  taken  from  him  on  solemn  affirmation  tended  to 
show  that  the  petitioner  made  it  to  appear  that  the  gold  treasure  which 
remained  in  his  custody  as  trustee  of  the  temple  was  deposited  beneath 
the  new  flagstaff  or  dwajastambham,  which  was  put  up  in  1887,  whereas 
he  deposited  under  it  only  a  small  portion  of  it  and  dishonestly  misappro- 
priated the  remainder.  Certain  affidavits  were  filed  before  the  'District 
Magistrate  and  the  complaint  was  transferred  by  him  to  the  Head 
Assistant  Magistrate  on  the  24th  July  last. 
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1889  Before  issuing  process  the  Head  Assistant  Magistrate  held  an  inquiry 

AUG.  23.     and  made  the  order  now  sought  to  be  revised  in  the  course  of  that  inquiry. 

It  appears  from  the  order  recorded  by  the  Magistrate  that  he  consi- 

APPEL-     dered  upon  the  affidavits  and  other  information  before  him  that  a  warrant 

LATE       should  issue  for  the  search  and  production  of  the  property  actually  deposited 

CRIMINAL,  under  the  flagstaff,  that  the  petitioner's  counsel  then  undertook  that  if  a 

summons  was  issued  under  Section  94  of  the  Criminal  Procedure  Code 

13  M.  18=  fcDe  mahanh  [20]  would  have  the  necessary  operations  conducted  in  the 
2  Weii  44.  presence  of  a  responsible  officer  and  would  give  notice  of  the  day  on  which 
he  intended  to  begin  operations,  and  that  on  this  understanding  the  Magis- 
trate ordered  that  summons  be  issued  instead  of  a  search  warrant.  It 
is  admitted  that  this  was  so,  and  stated  that  the  undertaking  was  given 
without  prejudice  to  the  petitioner's  right  to  apply  to  this  Court  for  the 
revision  of  the  Magistrate's  order. 

It  is  also  conceded  that,  in  dealing  with  this  petition,  we  must  take 
the  real  question  to  be,  whether,  upon  the  information  before  him,  the 
Head  Assistant  Magistrate  might  lawfully  issue  a  search  warrant.  It 
is  urged,  first,  that  no  search  warrant  should  be  issued  until  the  evidence 
for  the  prosecution  was  recorded  in  the  presence  of  the  petitioner  and  test- 
ed by  cross-examination  and  a  prima  facie  case  was  thereby  established 
against  him  ;  secondly,  that  by  excavating  for  the  property  deposited  under 
the  flagstaff,  the  flagstaff  would  be  desecrated  and  that  such  desecration 
would  ba  repugnant  to  the  religious  feelings  of  the  general  body  of  worship- 
pers interested  in  the  temple  ;  and,  thirdly,  that  there  are  physical  diffi- 
culties in  excavating  for  the  property  lying  under  the  dwajastambham. 

As  to  the  firs  contention,  we  are  of  opinion  that,  under  the  pro- 
visions of  Section  98  of  the  Code  of  Criminal  Procedure,  it  is  lawful  for  a 
Magistrate  to  issue  a  warrant  for  the  search  and  production  of  anything 
before  him  when  he  considers  that  such  production  is  necessary  for  the 
purposes  of  any  investigation  or  inquiry  under  the  Code.  Nor  is  it 
obligatory  upon  him  to  wait  until  a  preliminary  inquiry  is  held  and  all 
the  witnesses  for  the  prosecution  are  examinei  and  cross-examined.  Such 
a  restriction  would  often  tend  to  defeat  the  object  with  which  search 
warrants  are  authorized  to  be  issued.  The  Magistrate  is  entitled,  in  our 
judgment,  to  act  upon  information  which  he  considers  credible,  provided 
that  there  is  a  complaint  before  him  and  the  complainant  is  examined  by 
him  on  solemn  affirmation  in  the  manner  prescribed  by  the  Code  of 
Criminal  Procedure.  On  referring  to  the  complaint,  to  the  complainant's 
examination  and  to  the  affidavits  on  the  record,  we  see  no  reason  to 
doubt  that  there  was  a  reasonable  foundation  laid  in  this  case  for  the 
issue  of  a  search  warrant.  We  do  not  desire  to  express  any  opinion  at 
this  stage  of  the  case  as  to  the  weight  which  may  be  due  to  the  statements 
contained  in  the  several  affidavits.  But  we  may  say  that  upon  the  affidavit 
of  [21]  Kusal  Doss  and  the  letter  produced  by  him  and  upon  affidavits  on 
the  record  relating  to  the  contents  of  the  mahazarnama  prepared  for  the 
petitioner  when  the  new  dwajastambham  was  put  up  and  to  subsequent 
dealings  in  gold,  to  attempts  to  sell  gold,  and  to  sales  of  gold  by  the 
petitioner  in  Bombay,  Bangalore  and  Madras,  there  was  sufficient  inform- 
ation before  the  Magistrate  upon  which  he  might  issue  a  search  warrant. 
It  is  then  argued  that  even  if  the  gold  treasure  were  not  found  under  the 
flagstaff,  it  would  qot  follow  th^t  the  oetitioner  is  guilty  of  criminal 
misappropriation.  But  we  consider  it  sufficient  to  observe  that  the  nature 
of  the  property  actually  deposited  under  the  flagstaff  has  an  important 
and  material  bearing  upon  the  accusation  against  the  petitioner.  The 
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weight  due  to  the  statements  of  several  persons  who  made  affidavits  is  a  1889 

matter  which  it  is  ordinarily  for  the  Magistrate  to  determine,  and  unless  AUG.  23, 
the  proceeding  U  either  illegal  or  vitiated  by  material  irregularity,  we  do 

not  think  we  ought  to  interfere  on  revision  and  prevent   the   collection  of  APPEL- 

material  evidence  as  well  in  the  interests  of  the  temple  as  in  the  interests  LATE 

of  justice.  CRIMINAL. 

[Their  Lordships  next  proceeded  to  consider  the  other  contentions  in 

order,    and   having    held    them  to    be   groundless,    they   dismissed    the  18 11.18  = 

petition.]  2  Weir  44. 


18  M.  21  =  1  Weir  767. 
APPELLATE  CEIMINAL. 
Before  Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 


QUEEN-EMPRESS  v.  SHEREGAR.*     [1st  May,  1889.] 

Forest  Aot—Act  V  of  1882  (Madras),  Section  26— Co.ns.ra  Forest  Rules,  Nos.  7,  12,  23. 

The  accused,  not  having  a  permit,  cut  certain  classified  trees  on  the  kumaki&d- 
joining  his  land  and  used  the  wood  in  his  still  as  fuel;  and  upon  these  facts  he 
was  convicted  of  an  offence  against  rules  7t  12  and  23. 

Held,  that  the  conviction  was  illegal. 

CASE  reported  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure  by  S.  H.  Wynne,  Acting  District  Magis- 
trate of  South  Canara. 

[22]  The  case  was  stated  as  follows : — 

"  The  accused,  two  undivided  brothers,  set  up  a  sandalwood  still  on 
their  land  and  cut  wood  for  fuel  from  the  arljoiniug  '  kumaki  '  for  feeding 
it  without  permit.  One  has  been  convicted  of  '  cutting,  removing  and 
burning  '  firewood  for  purposes  of  trade,  namely,  for  '  use  of  sandalwood 
stills  without  permit,'  Section  26,  Forest  Act,  and  Sections  7,  12  and  23 
of  Forest  Bales. "t 

"  The  rules  referred  to  are  published  in  Fort  St.  George  Gazette  of 
May  20,  1884,  Part  I.  pp.  313-322.  The  case  turns  upon  the  interpreta- 
tion of  rule  7,  paragraph  2,  and  the  meaning  of  the  words  'for  bis  own 
use.'  I  am  unable  to  see  why  cutting  fuel  for  a  sandalwood  still  placed 
by  a  man  on  his  own  land  is  not  cutting  it  'for  his  own  use.'  The  Magis- 
trate has  imported  the  words  'for  purposes  of  trade'  and  (in  his  judgment) 
'  meant  for  sale  and  not  for  agricultural  or  domestic  purposes'  from  the 

*  Criminal  Revision  Case  No.  73  of  1889. 

t  See  as  to  rules  7  and  12,  Queen-Empress  v.  Sivanna,  I.L.R.  11  Mad.  139.  The 
publication  in  the  Gazette  of  the  rules  in  question  is  headed  as  follows  : — 

Under  Sections  26  and  33  (6)  of  the  Madras  Forest  Act  (V  of  1882),  His  Ex- 
cellency the  Governor  in  Council  is  pleased  to  make  the  following  rules  for  the  regula- 
tion ot  the  use  of  the  pasturage  and  of  the  natural  produce  of  lands  at  the  disposal  of 
Government  and  in  lands  known  as  "  kumaki"  in  the  district  of  South  Canara  and  not 
included  in  a  reserved  forest,  or  within  the  limits  of  a  municipality.  Provided,  however, 
that  they  shall  apply  to  all  sholas,  plantations  and  reserves  now  existing  within  any 
such  municipal  limits,  and  to  all  lands  at  the  disposal  of  Government,  which  may, 
from  time  to  time,  be  notified  as  lands  proposed  to  be  constituted  a  reserved  forest 
under  Section  4  of  the  said  Act,  and  until  the  date  fixed  in  the  aotification  (to  be  issued 
under  Section  16  of  the  said  Act)  declaring  the  said  lands  to  be  a  reserved  forest. 
From  that  date,  however,  these  rules  shall  cease  to  apply  to,  or  be  in  force  in  respect 
of,  the  lands  specified  in  such  notification. 
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1889       preceding  paragraph  of  the  rule  which  relates  to  unreserved  land  which  is 
MAY  1.      not  kumaki.    But  even  if  it  were  mere  unreserved  land  and  not  kumaki 

from  wbich  the  fuel  was  taken,  I  do  not  think  the  conviction  could  stand. 

APPEL-     The  words  'the  produce  of  these  lands  shall  not  be  sold or  in 

LATE       any  way  used  for  purposes  of  trade'  do  not  imply  that  the  produce  may 

CRIMINAL. no^  De  used  as  fuel  in  the  manufacture  of  an  article  to  be  afterwards  sold. 

The  land,  however,   was  kumaki  and  not  mere  ordinary  unreserved  land." 

The   provisions   of   Rules   Nos.    7,  9,    10,   12,   23    (Canara)   are  as 
1  Weir  767.  follow8  ._ 

7.  In  all  unreserved  lands  the  villagers  shall  continue  to  enjoy,  free 
of  charge,  such  privileges  as  they  have  hitherto  exercised  in  the  way  of 
grazing  cattle  or  of  cutting,  converting,  and  removing  trees  (other  than 
reserved  and  classified  trees)  and  timber  and  other  forest  produce  for  fuel 
or  for  building  or  agricultural  or  domestic  purposes,  or  of  burning 
charcoal.  The  produce  of  these  lands,  however,  [23]  shall  not  be  sold  or 
bartered,  or  in  any  way  used  for  purposes  of  trade,  nor  shall  any  of  the 
aforesaid  privileges  be  in  any  way  alienated  except  with  the  land  to  which 
they  are  attached. 

In  "  kumaki"  lands,  that  is,  within  100  yards  of  assessed  land  in 
wargs  formed  prior  to  fasli  1276,  the  holder  of  the  kumaki  shall  also  have 
the  exclusive  privilege  of  cutting,  converting,  and  removing  for  his  own  use 
classified  trees  at  will,  and  reserved  trees  on  application,  for  which  a  per- 
mit shall  be  given  free  of  charge,  but  if  it  is  found  that  the  concession  as 
regards  reserved  trees  is  abused  in  any  village,  and  not  brought  to  notice 
by  the  villagers,  the  Collector  may,  in  addition  to  prosecuting  the  offender, 
direct  that  the  concession  shall  be  withdrawn  as  regards  that  village. 

9.  The  cutting  of  grass  and  the  pasturing  of  cattle  on   reserved  lands 
shall  only  be  permitted  with  the  consent  of  the  Collector  and  on  payment 
of  the  prescribed  fees.     It  shall  not  be  lawful  for  any  person  to  cut  grass 
or  to  pasture  cattle  upon  any  lands  in  contravention  of  this  rule. 

10.  All  the  trees  and  other  natural  produce  of  reserved  and  unreserved 
lands  shall  vest  in  the  Forest  Department  subject   to  the  following  excep- 
tions, viz.  : — 

(a)  The  pasturage  and  grass  on  unreserved  lands. 

(b)  The  toddy  of  palmyra,  date,  and  other  palm  trees  on  unreserved 

lands. 

(c)  The  trees  growing  by  the  side  of  roads  (and  commonly  known 

as  avenue   trees)    and   all   topes   or  trees  belonging  to  Local 
Fund  Boards,  communities  or  individuals. 
(d}  All  minerals. 

12.  Subject  to  the  privileges,  exceptions,  and  reservations  specified 
in  rules  7,  9  and  10,  no  person  shall  fell,  girdle,  mark,  lop,  top,  uproot,  or 
burn  or  strip  off  the  bark  or  leaves  from,  or  otherwise  damage,  any  tree 
growing  on  any  reserved  or  unreserved  land,  or  remove  the  timber  or 
collect  the  natural  produce  of  such  trees  or  land  except  as  hereinafter 
provided. 

23.  Any  breach  or  infringement  of  rules  8,  9,  12,  18,  19,  20,  21  or 
22  will  render  the  offender  liable  to  imprisonment  for  a  term  which 
may  extend  to  one  month  or  to  fine  which  may  extend  to  Es.  200,  or  to 
both. 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  for  the  Crown. 

The  Court  delivered  the  following 
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JUDGMENT.  1889 

We  concur   with  the  District  Magistrate  that  the  conviction  was        _  ' 

illegal.     The  accused  cut  certain  classified  trees  in  kumaki  land  and  used  APPEL- 

them  as  firewood  for  his  still.     It  is  argued  that  the  words  "  for  his  own  T.ATP 
use"  in  clause  2  of  rule  7  must  be  read  in  conjunction  with  the  restrictive 


words  in  clause  1,  and  that  therefore  a  raiyat  may  not  use  the  wood  cut  in 
kumaki  land  in  any  way  connected  with  his  tra  le.  We  are  unable  to  con-  43  nt  21 
cede  this.  No  doubt  ib  would  be  illegal  for  a  raiyat  to  sell  wood  cut  in  his 
kumaki  land  to  another  person  as  fuel  for  his  still,  but  so  long  as  he 
converts  the  wood  to  his  own  use,  he  is  protected  by  rule  7.  We  set  aside 
the  conviction  and  sentence  and  direct  the  fine  bo  be  refunded. 


13  M.  24  =  2  Weir  610. 
[24]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  «7.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Wilkinson. 


QUEEN-EMPRESS  v.  SESHAYYA.*     128th  March,  1889.] 

Criminal  Procedure  Code,  Sections,  476,  477,  480  and  485  —Jurisdiction  of  Judges  and 
Magistrates  in  respect  of  offences  committed  before  themselves — Penal  Code,  Section 
175. 

A  Court  other  than  the  High  Court,  &3.,  can  try  persons  for  offences  com- 
mitted before  itself  only  in  cases  to  which  Sections  477,  480  or  485  is  applicable, 
and  none  of  these  sections  is  applicable  when  the  accused  is  charged  under 
Section  175  of  the  Penal  Code. 

CASE  reported  for  the  ordars  of  the  High  Court  under  Section  438 
of  the  Code  of  Criminal  Procedure,  by  C.  A.  Bird,  Sessions  Judge  of 
Godavari. 

The  accused  had  been  summoned  as  a  witness  to  produce  certain 
documents  in  calendar  case  No.  5  of  1888,  on  the  file  of  the  General 
Duty  Deputy  Magistrate,  Godavari,  but  failed  to  produce  them,  saying 
that  they  were  not  in  his  possession.  The  Magistrate  having  found  that 
the  statement  was  incorrect  and  that  the  accused  could  have  produced  the 
documents  in  question,  charged  him  with  having  committed  an  offence 
under  Section  175  of  the  Indian  Penal  Code,  and  himself  tried  and  convict- 
ed him. 

The  accused  appealed  to  the  Sessions  Judge,  who  held  that  he  had  no 
jurisdiction  to  try  the  appeal,  and  accordingly  reported  the  matter  to  the 
High  Court. 

Accused  was  not;  represented. 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  for  the  Crown. 

The  Court  made  the  following', 

OEDER. 

We  are  of  opinion  that  the  referring  officer  is  right  and  that  the 
Magistrate  had  no  jurisdiction  to  try  the  accused  for  [25]  the  offence 
charged,  such  offence  having  been  committed  before  himself  or  in  con- 
tempt of  his  authority.  The  procedure  to  he  adopted  is  that  laid  down 
in  Section  476,  Criminal  Procedure  Code.  There  are  only  three  cases  in 

*  Criminal  Revision  Case  No.  56  of  1889. 
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1889        which  a  Court,  other    than  the  High  Court,  &c.,    can  try  any  person  for 

MAROH  28.  certain  offences  when  committed  before  itself.     These  are  provided  for  in 

Sections  477,  480  and  485.     Section  477  obviously  does  not  apply   to  this 

APPEL-     case.     Section  480  only  refers  to  certain  offences  committed  in  the  view 

LATE       or  presence  of  the  Court  and  taken    cognizance  of   the  same  day.     This 

CRIMINAL,  section  also  is  inapplicable  in  this  case.     For  the  same   reasons  Section 

485  does  not  apply,  and  the  Magistrate  was,  therefore,  clearly  precluded 

13  M.  21=    Dy  |;ne  provisions  of  Section  487  from  tryng  the    case  himself.     We  set 

2  Weir  61(K  aside  the  conviction  and    sentence  and  direct   the    fine,    if   paid,  to  be 

refunded. 


13  H.  23. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


EAMAYYA  AND  OTHERS  (Defendants  Nos.  7  to  16),  Appellants  v. 

SUBBARAYUDU  AND    OTHERS  (Plaintiff  and    Defendants    Nos.  1  to  6), 

Respondents.*      [29th  March,    1889.] 

Jurisdiction — Objection  as  to,  first  taken  on  appeal — Suit  for  partition. 

Plaintiff  sued  in  the  District  Court  for  partition  of  an  one-seventh  share 
purchased  by  him  in  an  undivided  agraharam,  of  which  the  total  value  was  about 
Rs.  10,400,  and  obtained  a  decree.  The  defendants  on  appeal  objecttd  that  the 
suit  should  have  been  filed  in  the  District  Munsif's  Court  : 

Held,  that  the  suit  should  have  been  filed  in  the  District  Munsif's  Court. 
Vydinatha  v.  Subramanya  (I.L.R.  8  Mad.  235),  distinguished. 

Per  cur.:  Though  the  objection  was  not  taken  in  the  Court  below,  yet  it  is  appar- 
ent OD  the  face  of  the  plaint  and  has  reference  to  the  jurisdiction  of  the  Court  r 
we  must  therefore  consider  it. 

[R.,  22  B.  315  (316);  35  B.  24  (26)  =  12  Bom.  L.B.  712  =  7  Ind,  Gas.  950;  20  M.289(291); 
2  L.B.E.  193  (194).] 

APPEAL  against  the  decree  of  W.  G.  Underwood,  Acting  District 
Judge  of  Kistna,  in  original  suit  No.  9  of  1887. 

The  plaint  alleged  that  the  Ketumukkuvari  agraharam  was  originally 
the  property  of  the  defendants,  that  one-seventh  of  the  agraharam  was 
sold  in  execution  of  the  decree  in  original  suit  [26]  No.  109  of  1883  and 
the  plaintiff  became  the  purchaser  and  obtained  a  sale  certificate  on  28th 
June  1886.  The  plaint  also  stated  as  follows  : — 

"  As  the  value  of  the  whole  property  out  of  which  the  plaintiff  claims 
his  portion  is  above  Es.  2,500,  this  suit  has  been  filed  in  this  Court. 
Stamp  duty  forEs.  1,494-4-0,  the  value  of  plaintiff's  share  of  acres  123- 
28£  of  land,  has  been  paid." 

The  prayer  of  the  plaint  was  "  that  out  of  862  acres  of  dry  and  wet 
land  of  Ketumukkuvari  agraharam  ....  the  plaintiff's  one-seventh 
part  be  divided  or  given  to  him  proportionately  from  the  superior, 
middling  and  inferior  land ;"  the  plaint  also  prayed  for  mesne  profits. 

No  plea  to  the  jurisdiction  of  the  Court  was  raised  before  the  District 
Judge,  who  passed  a  decree  for  the  plaintiff. 

Defendants  preferred  this  appeal  against  the  decree  of  the  District 
Judge  on  the  ground  inter  alia  that  "  the  value  of  the  share  claimed  being 
below  Es.  2,500,  the  suit  should  have  been  filed  in  the  District  Munsif's 
Court." 

*  Appeal  No.  15  of  1888. 
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13  Mad.  27 


Mr.  Parthasaradhi  Ayyangar,  for  appellants. 
Mr.  Gantz,  for  respondents. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the 
purpose  of  this  report  from  the  judgment  of  the  Court. 

JUDGMENT. 

This  was  a  suit  brought  by  the  first  respondent  to  recover  his  share 
of  an  agraharam,  of  which  the  value  was  mentioned  in  the  plaint  as 
Es.  1 ,494-4-0.  The  plaint  stated  that  the  suit  was  filed  in  the  District 
Court,  as  the  value  of  the  entire  property,  of  which  a  share  was  claimed, 
exceeded  Rs.  2,500.  No  objection  was  taken  by  the  defendants  in  the 
Court  below  to  its  jurisdiction  to  entertain  the  suit.  The  Judge  decreed 
the  claim.  It  is  argued  in  appeal  for  defendants  Nos.  7  to  16  that  the 
subject-matter  of  the  suit  was  the  specific  share  claimed  in  the  plaint  and 
that  the  suit  was  cognizable  by  the  District  Munsif,  the  value  thereof 
being  below  Es.  2,500.  The  jural  relation  between  the  parties  to  the  suit 
was  not  that  of  coparceners  as  in  the  case  of  Vydinatha  v.  Subra'/nanya  (l), 
but  that  of  joint  owners  of  an  agraharam  village. 

[27j  Having  regard  to  the  principle  laid  down  in  Khansa  Bibi  v. 
Syed  Abba  (2),  we  are  of  opinion  that  the  subject-matter  of  the  suit  was 
the  specific  share  claimed,  and  that  the  suit  ought  to  have  been  brought 
in  the  Court  of  the  District  Munsif.  Though  the  objection  was  not  taken 
in  the  Court  below,  yet  it  is  apparent  on  the  face  of  the  plaint  and  has 
reference  to  the  jurisdiction  of  the  Court.  We  must,  therefore,  consider 
it,  though  it  is  only  raised  in  appeal. 

We  set  aside  the  decree  of  the  District  Court  and  direct  that  the 
plaint  be  returned  to  the  plaintiff  for  presentation  to  the  Court  of  compe- 
tent jurisdiction.  As  the  objection  was  not  taken  at  the  earliest  opportu- 
nity, we  direct  that  each  party  do  bear  his  costs  both  in  this  Court  and  in 
the  Lower  Court. 


13  M.  27  =  1  Weir  545. 
APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Muttusami  Ayyar,  and  Mr.  Justice  Parker. 


1889 

MARCH  29. 

APPEL- 
LATE 
CIVIL. 

13  M.  21. 


QUEEN-EMPRESS  v.  PERA  EAJU.*     [6tb  and  17th  June,  1839.] 

Penal  Code,  Sections  419,  420,  467   and  468  -  Cheating — Forgery— Use  of  a  false  name 
with  intent  to  defraud. 

The  accused  was  alleged  by  the  prosecution  to  have  advertised  that  a  work  on 
English  idioms  by  Robert  S.  Wilson,  M.A.,  was  ready,  stating  that  the  price  was 
Rs,  2-40,  and  that  intending  purchasers  might  remit  it  by  money  order  to 
Roberts.  Wilson,  Council  House  Street,  Calcutta :  to  have  then  requested  the 
Postal  authorities  at  Calcutta  by  a  letter  signed  Robert  S.  Wilson,  to  have  the 
money  orders  re-directed  to  him  as  above  at  Rajam  :  to  have  similarly  requested 
the  Post  Master  at  Rajam  to  pay  the  money  orders  to  his  clerk  Seshagiri  Rau  ; 
to  have  subsequently  received  the  value  of  money  orders  made  out  in  favour  of 
Robert  S.  Wilson  from  the  Post  Master  at  Rajam,  signing  receipts  as  Sesbagiri 
Rau  :  Robert  S.  Wilson  and  Seshagiri  Rau  were  alleged  to  be  fictitious  persons, 
and  it  was  also  alleged  that  the  accused  had  no  book  on  English  idioms  ready  to 
be  despatched  to  purchasers  : 

Held,  that  the  above  allegations  supported  charges  of  cheating  and  forgery. 

»  Criminal  Appeal  No.  114  of  1889- 
(1)  8  M.  235.  2)  11  M.  140. 
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1889  APPEAL    under   Section    417    of    the  Code   of  Criminal   Procedure 

JUNE  17.    against   the   judgment   of   acquittal    passed   on   the    accused    by    [28] 
J.  Kelsall,  Sessions  Judge  of  Vizagapatarn,  in  Sessions   Case   No.  28  of 
APPBL-    1888. 

LATE  The  Acting  Government  Pleader  (Subramanya  Ayyar),  for  the  Crown. 

CRIMINAL.          The  accused  was  not  represented. 

The  facts  of  this  case  appear  sufficiently  for  the  purpose  of  this  report 
18 M.  27=    from  the  judgment  of  the  Court. 
1  Weir  5)5. 

JUDGMENT. 

This  is  an  appeal  from  the  judgment  of  acquittal  recorded  in  Sessions 
Case  No.  28  of  1883  on  the  file  of  the  Court  of  Session  at  Vizagapatam. 
In  that  case  the  accused,  one  Pera  Raju,  was  committed  for  trial  by  the 
Deputy  Magistrate  of  Vizianagram  on  charges  of  forgery  under  Sections 
467  and  468,  and  of  cheating  under  Sections  419  and  420,  Indian  Penal 
Code.  The  Judge  acquitted  him  without  recording  any  evidence  on  the 
ground  that  the  facts  which  the  evidence  before  the  Magistrate  went  to 
prove  could  not  support  a  conviction  for  either  of  those  offences.  It  is 
contended  for  the  Crown  in  appeal  that  upon  the  facts  stated  by  the 
Judge  the  acquittal  was  bad  in  law,  and  that  the  charges  ought  to  have 
been  amended,  if  necessary,  under  Section  226,  Code  of  Criminal  Proce- 
dure. We  are  of  opinion  that  this  contention  ought  to  prevail.  The 
facts  stated  by  the  Judge  as  likely  to  be  established  by  the  evidence 
recorded  by  the  committing  Magistrate  are  shortly  these  : — 

In  June  1887,  the  accused  by  advertisements  and  hand  bills,  notified 
throughout  India,  that  a  work  on  English  idioms,  designed  specially  for 
matriculates,  by  one  Robert  S.  Wilson,  M.A.,  was  ready,  that  the  pries  was 
Rs.  2-4-0,  and  that  intending  purchasers  might  remit  it  by  money  orders 
to  Robert  S.  Wilson,  M.A.,  Council  House  Street,  Calcutta.  About  a 
month  or  two  later  the  accused  signing  a  letter  as  Robert  S.  Wilson,  wrote 
to  the  Postal  authorities  at  Calcutta,  asking  that  all  money  orders  recei- 
ved for  Robert  S.  Wilson  might  be  le-directed  to  him  at  Raj  am  in  the  dis- 
trict of  Vizagapatam.  Signing  himself  again  as  Robert  S.  Wilson,  he  wrote 
to  the  Post  Master  at  Rajam  to  say  that  his  clerk  Sashagiri  Rau  would  call 
in  a  day  or  two  for  these  money  orders,  and  that  their  value  might  be  paid 
to  the  clerk,  who  would  bring  a  note  from  him.  The  accused  since  called  in 
person  at  the  post  office  at  Rajam  and  representing  that  he  was  the  clerk 
Seshagiri  Rau  induced  the  Post  Master  to  pay  him  the  value  of  25 
money  orders.  On  this  occasion  he  produced  a  writing  authorizing  pay- 
[29]ment  to  Seshagiri  Rau  and  signed  by  himself  as  Robert  S.  Wilson, 
and  he  also  signed  receipts  acknowledging  payment  of  value  of  the  money 
order  as  Seshagiri  Rau.  There  was  no  person  known  to  the  Post  Master 
either  as  Robert  S.  Wilson  or  as  his  clerk  Seshagiri  Rau,  and  the  case  for 
the  prosecution  was  that  both  were  fictitious  persons.  It  is  also  urged  for 
the  Crown  that  no  book  on  English  idioms  was  ready  as  notified  by  the 
accused  in  his  advertisements  and  hand  bills. 

The  charge  of  cheating  as  framed  by  the  Magistrate  stated  that  the 
accused  falsely  personated  Seshagiri  Rau,  clerk  of  S.  Robert  Wilson,  and 
thereby  deceived  the  Post  Master  and  fraudulently  induced  him  to  deliver 
to  the  accused  25  money  orders  which  the  Post  Master  would  not  have 
paid  if  he  had  not  been  so  deceived.  The  charge  of  forgery  stated  (a)  that  the 
accused  wrote  a  false  letter  to  the  Post  Master  of  Rajam  in  the  fictitious 
name  of  Robert  S.  Wilson,  requesting  that  the  money  orders  might  be 
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retainei  and  their  value  paid  to  his  clerk  Seshagiri, Rau  ;  (6)  that  the  accused       1889 
signed  25  money  orders  in  the  feigned  name  of  Seshagiri  Rau  ;  (c)  that  the    JUNE  17. 
accused  wrote  a  false  letter  to  the  Post  Master  at  Rajam  in  the   name  of 
Eobert  S.  Wilson,  requesting  that  the  money  orders  subsequently  received     APPEL- 
might  be  retained  until  further  orders  ;  and  (d)  that  the  accused  signed  the      LATE 
writing  authorizing   payment   to    Seshagiri  Rau    in  the  name  of  Robert  CRIMINAL. 
S.  Wilson. 

13  M   27  = 
Adverting  to  these  facts  the  Judge  observed    chat  assuming  the  case   ^  Wejr  njn 

for  the  prosecution  was  proved  in  every  detail,  the  offence  of  cheating  the 
Post  Master  was  not  committed ;  that  the  money  orders  were  admittedly 
for  the  accused  by  whatever  name  he  chose  to  call  himself  ;  that  the  Post 
Master  could  not  have  refused  to  pay  them  ;  that  there  was  no  known 
Robert  S.  Wilson,  except  the  accused,  and  that  the  senders  of  the  money 
orders  intended  the  money  to  be  paid  to  him.  With  reference  to  the 
charge  of  forgery,  the  Judge  remarked  it  is  not  forgery  to  call  yourself 
Robert  Wilson,  to  have  money  orders  in  that  name  sent  to  you,  and  in 
that  name  to  give  directions  about  cashing  them. 

We  consider  that  the  Judge  is  clearly  in  error  in  holding  that  if  the 
facts  stated  above  were  proved  at  the  trial,  they  would  amount  neither 
to  the  offence  of  cheating  nor  to  that  of  forgery  as  defined  by  the 
Penal  Code.  The  accused  knew  that  Robert  S.  Wilson  was  a  fictitious 
person  that  he  had  no  clerk  by  the  name  [30]  of  Sesbagiri  Rau,  and  that 
he  was  also  a  fictitious  person,  and  with  this  knowledge  he  intentionally 
produced  generally  a  false  belief  by  his  advertisements  and  handbills  that 
Robert  S.  Wilson  was  a  person  actually  in  existence,  that  he  was  a  Master 
of  Arts,  that  he  wrote  a  book  on  English  idioms,  that  it  was  ready  to  be 
despatched,  and  that  the  price  might  be  sent  to  him  and  not  to  the  accused 
Pera  Raju.  By  causing  such  falsa  belief  he  induced  those  who  remitted 
the  price  by  money  orders  to  do  so  in  the  expectation  that  it  would  reach 
the  hands  of  Robert  S.  Wilson  through  the  Post  office,  and  that  in  return 
the  said  Robert  S.  Wilson  would  send  each  of  them  a  copy  of  the  publica- 
tion on  English  idioms,  a  publication  which  as  alleged  for  the  Crown  the 
accused  knew  had  no  existence.  It  is  clear,  therefore,  assuming  for  the 
purposes  of  this  appeal  the  facts  were  as  stated  for  the  prosecution,  they 
would  sustain  a  charge  of  cheating  those  who  remitted  the  money  orders. 
Though  the  charge  framed  by  the  Magistrate  did  not  refer  to  the  decep- 
tion practised  on  those  who  sent  the  money  orders,  yet  it  was  open  to  the 
Judge  to  have  amended  it  if  the  evidence  before  the  Magistrate  had  tended 
to  establish  it. 

As  to  the  charge  of  cheating  the  Post  Master,  the  Judge  is  mistaken 
in  considering  that  the  Post  Master  was  bound  to  pay  the  value  of  the 
money  orders  to  the  accused  Pera  Raju.  On  the  facts  stated,  the  accused 
musb  be  taken  to  have  caused  a  false  belief  that  Robert  S.  Wilson  was  a 
real  person,  that  he  bad  a  clerk  by  the  name  of  Seshagiri  Rau,  and  that 
the  accused  was  that  individual.  It  appears  further  that  but  for  such  false 
belief  the  Post  Master  would  not  have  paid  the  accused  the  value  of  the 
money  orders.  As  those  who  remitted  the  money  orders  intended  them 
for  Robert  S.  Wilson,  a  person  whom  they  believed  to  be  a  real  and  not 
an  imaginary  person,  the  Post  Master  was  not  bound  to  pay  their  value 
to  the  accused  for  the  obvious  reason  that  there  was  no  such  person  as 
was  designated  by  the  remitters,  and  that  it  was  not  competent  to  him  to 
pay  it  to  any  other  unless  it  appeared  (which  is  not  the  case)  that  the 
remitters  gave  credit  to  the  accused  Pera  Raju  as  one  known  to  them 
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1889       and  not  to  Eobert  S.  Wilson  supposed  to   be  alive.     The  deception  prac- 
JUNB  17.    tised  on  the  Post  Master  seems  to  be  a  dishonest  continuance  to  consum- 
mate the  fraud   practised   on  the   public.     The   fallacy   in    the   Judge's 
APPEL-     reasoning  lies    in    overlooking    the   rule    that    in    determining    whether 
LATE       a   person    was    actually    deceived    or   not    regard  should  be  had  to  the 

CRIMINAL,  t^l]  facts  as  they  were  made  to  appear  to  him  and  erroneously  accepted 
by  him  and  not  simply  to  the  actual  facts  known  to  the  accused,  but  not 

13  M.  27  =    known  either  to  the  persons  who  remitted  the  money  orders  or  to  the  Post 

1  Weir  515.  Master. 

As  to  the  charge  of  forgery  it  is  wholly  immaterial  whether  the 
name  forged  is  that  of  a  fictitious  person  who  never  existed  or  of  a  real 
person.  It  is  as  much  a  forgery  in  the  one  case  as  in  the  other  provided 
the  fictitious  name  is  assumed  for  the  purpose  of  fraud  in  the  particular 
case  under  trial.  Section  46i,  explanation  2  of  the  Indian  Penal  Code, 
provides  that  the  making  of  a  false  document  in  the  name  of  a  fictitious 
person  intending  it  to  be  believed  that  the  document  was  made  by  a  real 
person  may  amount  to  forgery  (see  also  the  illustration  to  the  explanation). 
There  is,  however,  no  doubt  that  an  intention  to  defraud  is  an  essential 
ingredient ;  but  it  is  sufficient  to  show  that  there  was  an  intention  to 
defraud  generally.  Whether  there  was  an  intention  to  defraud  or  not  is  a 
question  of  fact  to  be  determined  with  reference  to  the  special  circumstances 
of  each  case.  It  is  true  that  in  The  Queen  v.  Martin  (1)  it  was  held  that 
though  a  document  was  signed  in  a  fictitious  name,  yet  such  signing  did 
not  amount  to  forgery,  as  it  appeared  that  credit  was  wholly  given  to  the 
accused  in  that  case  as  a  known  individual  without  any  regard  to  the 
assumed  name  or  to  any  assumed  relation  to  a  third  person.  But  the  facts 
as  stated  by  the  Judge  tend  to  show  that  there  is  a  wholly  different  case. 
There  is  apparently  no  pretence  for  saying  that  Pera  Raju,  the  accused, 
was  known  to  and  accepted  by  either  those  who  sent  the  money  orders  or 
the  Post  Master  as  the  author  or  publisher  of  the  v/ork  on  English  idioms, 
and  that  the  money  orders  were  intended  for  him. 

We  are  therefore  of  opinion  that  the  acquittal  of  the  accused  must 
be  set  aside,  and  a  retrial  ordered  with  reference  to  the  foregoing  obser- 
vations. 


13  H.  32. 

[32]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


THIRTHASAMI  (Defendant  No.  5),  Appellant  v.  GOPALA  AND  OTHERS 

(Plaintiff  and  Defendants  Nos.  2  and  3),  Respondents.* 

[9th  July,  1889.] 

Civil  Procedure  Code,  Section  32 — Joinder  of  new  defendant. 

Suit  upon  a  bond  of  which  the  obligor  was  therein  described  as  the  manager  of 
a  certain  mutt.  The  defendants,  who  were  the  sons  of  the  obligor  (since  deceas- 
ed) pleaded  that  the  debt  was  contracted  by  their  father  for  the  benefit  of  the 
mutt  and  as  manager  of  the  mutt.  The  Judge  ordered  that  the  representative 
of  the  mutt  be  joined  as  defendant  in  the  suit  under  Section  32,  and  subsequently 
a  decree  was  passed  against  him  : 

Held,  that  the  order  under  Section  32  was  right,  although  the  plaint  had  prayed 
for  no  relief  against  the  mutt. 

*  Second  Appeal  No.  652  of  1888. 
(1)  5  Q.B.D.  34. 
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SECOND   appeal  against  the  decree  of  J.  W.  Bes*,  District  Judge  of  1889 

South  Canara,  in  Appeal  Suit    No.  176   of  1886,  affirming  the  decree  of  JULY  9. 
A.  Venkataramana  Pai,  District    Munsif  of  Mangalore,  in  Original  Suit 

No.  296  of  1884.  APPEL- 


Narayana  Ran,  for  appellant. 

Ramachandra  Ran  Saheb,  Ramasami  Mudaliar  and  Subba  Rau,  for 
respondents. 

The  facts  of  the  case  and  the  arguments  adduced  on  this  second 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment 
of  the  Court. 

JUDGMENT. 

This  was  a  suit  upon  a  bond — Exhibit  A — executed  by  one  Appayachari, 
since  deceased,  who  was  parpathegar  or  manager  of  the  Pejevar  Mutt  in 
South  Canara.  The  plaint,  as  originally  framed,  prayed  for  a  decree 
against  property  left  by  Appayachari.  But  defendants  Nos.  2  and  3,  his 
sons,  contended  that  the  debb  was  contracted  by  their  father  for  the  benefit 
of  the  mutt  and  in  his  capacity  as  manager  or  agent.  The  District 
[33]  Munsif  decreed  the  claim  against  Appayachari's  property  in  the 
hands  of  defendants  Nos.  2  and  3,  but,  on  appeal,  the  District  Judge 
directed  that  the  fourth  defendant,  the  representative  of  the  mutt,  be  made 
a  party,  and  that  the  suit;  be  retried.  At  the  retrial,  the  District  Munsif 
exonerated  defendants  Nos.  1  to  3  from  all  liability  and  passed  a  decree 
in  plaintiff's  favour  against  the  fifth  defendant  as  the  representative  for 
the  time  being  of  the  Pejevar  Mutt.  It  is  urged  in  appeal  that  the  Judge 
was  in  error  in  directing  that  the  fourth  defendant  be  made  a  party  and 
that  the  plaint  prayed  for  no  relief  against  the  Pejevar  Mutt.  But 
it  appears  to  us  that  the  procedure  followed  by  the  Judge  was  warranted  by 
Section  32  of  the  Code  of  Civil  Procedure.  Though  the  plaint  did  not  pray 
for  a  decree  against  the  mutt,  yet  the  question  whether  the  debt  was  one 
binding  on  Appayachari's  assets  in  the  hands  of  his  sons  was  distinctly 
raised  by  them  in  their  written  statement.  Under  the  provisions  of 
Section  32  the  Judge  was  entitled  to  make  the  representative  of  the  mutt 
a  party  in  order  that  he  might  be  able  effectually  and  completely  to 
adjudicate  on  that  question  which  arose  on  the  pleadings  so  as  to  avoid  a 
multiplicity  of  suits.  The  decision  Eshan  Chunder  Singh  v.  Shama  Churn 
Bhutto  (1)  proceeded  on  the  ground  that  the  High  Court  relied  on  a  state  of 
facts  different  from  and  opposed  to  what  was  alleged  in  the  plaint  and  to 
what  was  attempted  to  be  proved.  But  the  case  before  us  is  not  similar  to 
it,  and  the  decision  under  appeal  rests  on  a  state  of  facts  which  formed  the 
subject  of  an  issue  and  which  was  pleaded  by  the  second  and  third  defend- 
ants. In  dealing  with  the  question  of  variance  between  what  is  alleged 
and  proved,  regard  should  always  be  had  not  only  to  the  averments  in 
the  plaint,  but  also  to  the  questions  arising  for  decision  on  the  plead- 
ings, and  on  which  the  parties  proceed  to  trial.  Though  the  plaint  was 
not  formally  amended  at  the  settlement  of  issues  with  reference  to  the 
question  raised  by  the  second  and  third  defendants,  yet  it  was  a  mere 
omission  which  occasioned  no  failure  of  justice.  Further,  it  does  not 
appear  that  the  plaintiff  insisted  in  the  Courts  below  on  his  right  to 
proceed  against  Appayachari's  property,  on  the  ground  that  document  A 
did  not  show  on  its  face  that  he  borrowed  only  as  agent  of  the  mutt. 

(1)  11  M.I  A.  7. 
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[34]  Another  Abjection  urged  upon  us  is  that  the  debt  sued  for  did  not 
appear  in  the  accounts  of  the  mutt,  and  that  the  Judge  was  not  entitled  to 
pass  a  decree  against  the  mutt.  The  absence  of  an  entry  in  the  accounts 
was  only  a  fact  in  evidence,  and  the  Judge  has  considered  it  together  with 
the  other  evidence  in  the  case  in  coming  to  a  finding  on  the  question 
whether  the  debt  was  contracted  by  Appayachari  on  his  own  account  or  on 
account  of  the  mutt.  Nor  do  we  consider  that  the  Judge  was  in  error  in 
holding  that  upon  the  facts  found,  the  recital  in  document  A  in  regard 
to  Ks.  200  raised  a  presumption  that  "  the  sundry  expenses  "  mentioned 
therein  were  those  of  the  mutt.  If  the  documents  were  executed,  as  is 
found  by  the  Judge,  on  account  of  the  mutt  and  by  its  agent,  the  resital 
was  clearly  prima  facie  evidence  against  the  principal  in  the  circumstances 
of  this  case. 

On  these  grounds  we  are  of  opinion  that  the  decision  of  the  Judge 
is  right,  and  that  the  second  appeal  must  be  dismissed  with  costs. 
There  will  be  two  sets  of  costs,  one  in  favour  of  the  first  respondent  and  the 
other  in  favour  of  the  second  and  third  respondents. 


13  M.  34  =  13  Ind.  Jur.  378. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Wilkinson. 


SOUTH  INDIAN  BAIL  WAY  COMPANY  (Defendants],   Appellants  v. 
EAMAKBISHNA  (Plaintiff],  Respondent.* 
[25th  March  and  1st  May,  1889.] 

Defamation— Expression  of  suspicion— Slander  by  a  railway  guard — Suit  against  Rail- 
way  Company — De  minimis  non  curat  lex. 

Suit  for  damages  for  defamation.  A  railway  guard,  having  reason  to  suppose 
that  a  passenger  travelling  by  a  certain  train  from  Madras  to  Chingleput  had 
purchased  his  ticket  at  an  intermediate  station,  called  upon  the  plaintiff  and 
others  of  the  pasengera  to  produce  their  tickets.  As  a  reason  for  demanding  the 
production  of  the  plaintiff's  ticket,  he  said  to  him  in  the  presence  of  the  other 
paseogers  "I  suspect  you  are  travelling  with  a  wrong  (or  false)  ticket,"  which  was 
the  defamation  complained  of.  The  guard  was  held  to  have  spoken  the  above 
words  bona  fide  ; 

Held,  the  plaintiff  was  not  entitled  to  a  decree  for  damages. 

[35]  SECOND  appeal  against  the  decree  of  S.  T.  McCarthy,  District 
Judge  of  Chingleput,  in  Appeal  Suit  No.  295  of  1888,  modifying  the  decree 
of  C.  Sury  Ayyar,  District  Munsif  of  Chingleput,  in  Original  Suit  No.  217 
of  1887. 

Action  for  Rs.  250,  damages  for  insulting  and  defamatory  words  spoken 
by  a  railway  guard,  in  the  employ  of  the  defendant  Company,  of  the 
plaintiff  in  the  presence  of  various  other  persons  whereby  the  plaintiff  was 
injured  in  reputation,  &c.  No  special  damage  was  alleged. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court. 

The  District  Munsif  passed  a  decree  in  favour  of  the  plaintiff  for 
Es.  100.  On  appeal  the  District  Judge  modified  the  decree  of  the  District 
Munsif  reducing  the  damages  awarded  to  plaintiff  to  Rs.  10. 

The  defendant  preferred  this  second  appeal. 

*  Second  Appeal  No.  1742  of  1888. 
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Mr.  Johnstone,  for  appellant.  1889 

The  words  complained  of  are   nob  actionable   per  se  :  they  only  ex-      MAT  l. 
press  suspicions,    which  appear  to  have  had  a  certain   justification  ;  or  at 
the  worst  they  were  mere  vulgar  abuse.     Parvathi  v.  Mannar  (1),  Dawan     APPEL- 
Singh  v.  Mahip  Singh  (2),  Tozer  v.  Mashford  (3).  LATE 

It  would  be  absurd   to  hold    the  Company   liable  for   vulgar   abuse      CIVIL, 
by  its  servants  which  it  did   not  authorize.     In  fact  the  guard  was  acting 
on  his  own  authority — Bank  of  New  South  Wales  v.  Owston  (4),  Odger  on    18  M-  8*= 
Libel,  2nd  edition,  pp.  411,  4L6.  13  Ind.  Jur. 

Ramachandra  Ran  Saheb,  for  respondent.  378. 

The  words  are  actionable  per  se  even  judged  by  the  English  rule, 
because  they  imputed  conduct  punishable  both  under  the  Eailway  Act, 
Act  IV  of  1879,  Section  32,  but  also  under  the  Penal  Code ;  but  in  India 
the  test  is  hurt  to  the  plaintiff's  feelings. 

As  to  the  liability  of  the  defendant's  Company,  see  Tozer  v.  Mash- 
ford  (3),  Hamon  v.  Falls  (5).  Calling  for  tickets  was  within  the  scope 
of  the  guard's  authority  :  the  test  of  the  liability  of  the  employer  is — 
was  the  servant  acting  independently  on  his  own  behalf,  or  consulting 
the  interest  of  the  employer  at  the  time  ?  When  the  discretion  vested 
in  him  by  the  employer  is  abused,  the  employer  is  liable.  There  is  no 
question  of  express  authority  :  [36]  if  there  were  express  authority  the 
defendant  would  have  been  directly  liable  and  not  merely  liable 
as  an  employer.  Bay  ley  v.  Manchester,  Sheffield,  and  Lincolnshire 
Railway  Company  (6),  Moore  v.  Metropolitan  Railway  Company  (7), 
Limpus  v.  London  General  Omnibus  Company  (8),  Goft  v.  Great 
Northern  Raihvay  Company  (9).  In  Seymour  v.  Greenwood  (10)  as  here, 
the  wrong  was  done  by  the  servant  who,  in  exercising  the  authority  derived 
from  the  employer,  exceeded  its  bounds.  See  Underbill  on  Torts,  p.  51. 
Thus  a  Statute  wa^  necessary  to  protect  the  proprietors  of  newspapers 
from  even  criminal  liability.  Dawan  Singh  v.  Mahip  Singh  (2)  is  in  my 
favour  and  I  only  seek  to  establish  civil  liability.  I  rely  also  on  Parvathi 
v-  Mannar  (1). 

Mr.  Johnstone  in  reply  cited  A  lien  v.  The  London  and  South-Western 
Railway  Company  (11). 

JUDGMENT. 

COLLINS,  C.J. — This  is  an  action  brought  by  the  plaintiff  against 
the  South  Indian  Eailway  Company  for  defamatory  words  alleged  to 
ha\re  been  usefi  by  a  servant  of  the  Railway  Company.  The  plaintiff 
complains  that  he  has  suffered  boch  in  mind  and  body  by  reason  of  the 
words  spoken  by  the  servant  of  the  Company,  and  that  although  the 
plaintiff  sent  a  letter  through  his  vakil  to  the  Eailway  Company,  demand- 
ing Es.  250  as  compensation  for  loss  of  his  reputation  and  for  pain  of 
mind  and  body,  no  answer  was  received  from  the  Eailway  Company. 
Hence  this  action. 

The  District  Munsif  came  to  the  conclusion  that  defamatory  words 
had  been  uttered  by  the  servant  of  the  Company  and  awarded  the 
plaintiff  Es.  100.  On  appeal  to  the  District  Judge  he  reduced  the 
damages  to  Es.  10.  The  Eailway  Company  appeal.  The  material  facts  of 
this  ease  are  as  follows  : — The  plaintiff  was  travelling  by  the  railway  from 

(1)  8  M.  175.  (2)  10  A.  425.  (3)  6  Exoh.  539. 

(4)  4  App.  Gas.  270.  (5)  4  App.  Cas.  247.  (6)  L.R.  7  C.P.  415-419, 

(7)  8  Q.  B.  36.  (8)  1  H.  &  C.  526.  (9)  3E.  &  E.  672. 

(10)  6  H.  &  N.  359.  (11)  L.R.  6  Q.B.  65. 
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Madras  to  Chingleput.  According  to  the  plaintiff's  evidence,  a  friend  of 
his,  Subramania  Sastri,  and  a  Christian  College  student,  Kaghava  Kao, 
were  in  the  third  class  carriage  with  him.  The  District  Judge  finds  as  a 
fact  that  a  ticket  for  Chingleput  was  purchased  at  Vandalore  by  some  one 
then  a  passenger  in  the  train  and  who  had  already  come  by  it,  and  it  is 
also  found  as  a  fact  that;  the  ticket  so  purchased  was  delivered  up  at 
Singaperumalkoil  by  some  one  in  the  same  compart- [37] meat  as  the 
plaintiff,  and  it  appears  clear  that  this  arrangement  was  made  with  intent 
^o  defraud  the  Railway  Company.  At  Singaporumalkoil  the  guird  of  the 
train  came  to  the  cirriage  wherein  the  plaintiff  was  travelling  and  asked 
plaintiff  to  produce  his  ticket,  stating  that  be,  the  guard,  suspected  the 
plaintiff  of  travelling  with  a  wrong  (or  false)  ticket ;  the  exact  words  are 
not  proved.  The  plaintiff  produced  a  ticket,  which  was  in  order.  These 
are  the  defama'u  ,ry  words  complained  of,  and  it  may  be  taken  as  law  in 
this  country  that  if  defamatory  expressions  are  used  under  such  circum- 
stances as  to  induce  in  the  plaintiff  reasonable  apprehension  that  his 
reputation  has  been  injured  and  to  inflict  on  him  pain  consequent  on  such 
belief,  the  plaintiff  is  entitled  to  recover  damages  without  actual  proof  of 
loss  sustained.  The  District  Judge  is  of  opinion  that  the  guard  said  the 
words  complained  of  without  malice,  but  with  what  he  calls  simple 
carelessness. 

The  Counsel  for  the  appellant  contends,  1st.  that  the  words  are  not 
actionable;  2ndly,  that  the  guard  was  justified  io  uttering  the  same  under 
the  circumstances  of  the  case ;  and,  3rdly,  that  in  any  event  the  Railway 
Company  are  not  liable. 

It  appears  tome  that  this  action  cannot  be  maintained.  The  words 
used  by  the  guard  of  the  train  were  not  in  my  opinion  under  the 
circumstances  of  the  case  defamatory  in  the  sense  that  an  action  would 
lie  either  against  the  guard  or  the  Railway  Company.  It  is  clear  that 
these  were  spoken  bona  fide.  The  guard  was  justified  in  requesting  each 
passenger  to  produce  his  ticket,  and  he  gave  as  a  reason  that  be  suspected 
passengers  were  travelling  with  wrong  tickets.  The  words  he  is  said  to 
have  used  to  the  plaintiff,  "  I  suspect  you  are  travelling  with  a  wrong 
ticket "  given  as  a  reason  for  demanding  the  production  of  the  ticket  would 
not  induce  the  plaintiff  reasonably  to  apprehend  that  his  reputation  had 
been  injured  and  could  not  and  did  not  inflict  upon  him  any  damage.  If, 
as  it  is  suggested,  the  guard's  manner  was  insolent,  a  complaint  should 
have  bsea  made  to  the  Railway  Company.  0 

Upon  the  evidence  there  is  no  reason  to  believe  that  the  plaintiff  was 
in  league  with  others  to  defraud  the  Railway  Company,  or  that  he  knew 
any  of  the  passengers  were  travelling  with  wrong  tickets.  I  allow  the 
appeal  and  set  aside  the  decrees  of  both  the  Lower  Courts  and  dismiss 
the  suit,  and  I  direct  that  each  party  pay  their  own  costs  throughout. 

[38]  WILKINSON,  J. — The  facts  of  the  case  are  as  follows  : — The 
plaintiff  was  a  passenger  from  Madras  on  the  South  Indian  Railway  on 
the  12th  March  1887.  At  Vandalore  a  ticket  for  Chingleput  was  pur- 
chased by  a  person  who  had  travelled  in  the  triin  from  Madras  to  that 
station.  As  the  train  was  starting  the  guard  observed  the  said  ticket  being 
handed  to  some  one  in  the  same  compartment  as  that  in  which  plaintiff 
was  travelling.  At  the  next  station  the  guard,  whose  suspicions  had  been 
aroused,  went  to  the  door  of  the  carriage  and  demanded  to  see  the  tickets. 
Tickets  were  shown  and  the  ticket  taken  at  Vandalore  was,  the  Judge 
finds,  shown  by  some  one  in  the  compartment  in  which  plaintiff  was 
seated.  An  altercation  ensued  between  plaintiff  and  the  guard  who  told 
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plaintiff  he  suspected  him  of  travelling  with  a  wrong  ticket.  The  lower  1889 
Courts  have  held  the  Railway  Company  liable  for  the  words  used  by  MAY  1. 
the  guard,  being  of  opinion  that  such  words  were  defamatory.  In  my 
judgment  the  words  used  do  not  amount  to  defamation,  and,  even  if  APPEL- 
they  did,  the  Railway  Company  could  not  be  held  responsible.  It  appears  LATE 
from  the  evidence  of  the  plaintiff  himself  that  the  guard  at  first  "  politely"  CIVIL. 
asked  plaintiff  where  he  was  going,  and  that  when  plaintiff  objected  to 
give  the  information  sought,  the  guard  said  that  he  suspected  that  *3  11.34  = 
there  was  something  wrong  with  his  ticket,  or  words  to  that  effect.  **  *nc*'  t*a 
What  the  exact  words  used  were,  has  not  been  found,  and  plaintiff 
himself  is  not  prepared  to  swear  what  words  the  guard  did  use. 
There  appears  to  have  been  an  altercation,  because  the  plaintiff  refused  to 
give  the  information  he  was  bound  to  give,  and,  in  the  heat  of  the  moment, 
the  guard  having  grounds  for  suspecting  that  a  ticket  had  been  surrepti- 
tiously obtained  at  Vandalore  did  state  that  he  suspected  plaintiff  was  in 
possession  of  that  ticket.  It  seems  to  me  very  doubtful  whether  under 
any  circumstances  the  expression  of  a  mere  suspicion  is  actionable,  and 
under  the  circumstances  of  the  present  case,  I  am  of  opinion  that  no 
action  would  lie  against  the  guard,  much  less  can  an  action  against  the 
Railway  Company  be  maintained.  Undoubtedly  the  Railway  Company 
is  responsible  for  the  manner  in  which  their  servants  do  any  act  which 
is  within  the  scope  of  their  authority  and  is  answerable  for  any  tortious 
act  of  their  servants,  provided  such  act  is  not  done  from  any  caprice 
of  the  servant,  but  in  the  course  of  the  employment.  But  it  would  be 
straining  this  principle  of  law  to  an  unprecedented  extent  to  hold  that, 
because  the  guard  of  a  train  in  the  execution  of  his  duty  expressed  a 
[39]  suspicion  not  altogether  unfounded  that  a  passenger  was  travelling 
with  a  wrong  ticket,  the  Company  was  liable  in  damages  to  that  passen- 
ger for  slander.  De  minimis  non  curat  lex,  or,  as  the  authors  of  the 
Penal  Code  have  expressed  it,  "  nothing  is  an  offence  by  reason  that  it 
causes  or  that  it  is  intended  to  cause  or  that  it  is  known  to  be  likely  to 
cause  any  harm,  if  that  harm  is  so  slight  that  no  person  of  ordinary 
sense  and  temper  would  complain  of  such  harm."  The  harm,  if  any, 
caused  to  plaintiff's  reputation  by  the  imputation  that  he  was  travelling 
with  wrong  ticket  was  so  slight  that  he  might  well  have  contented  him- 
self with  reporting  the  guard  for  incivility. 

I   would  reverse   the  decrees  of  the  Courts  below  and  dismiss  the 
plaintiff's  suit.     Each  party  must  bear  his  own  costs  throughout. 

13  M.  39. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


RAIRU  NAYAB  (Plaintiff),  Appellant  v.  MOIDIN  AND  OTHEBS 
(Defendants),  Respondents*      [20th  and  26th  August,  1889.] 

Limitation  Act — Adverse  possession. 

In  a  suit  in  1887  to  redeem  a  kanom  for  Rs.  62  of  1835,  it  appeared  that  in 
1862  the  mortgagee  had  received  a  renewal  of  his  kanom  for  a  larger  amount, 
and  that  the  defendant  bad  produced  the  document  of  renewal  in  1864  to  the 
knowledge  of  the  plaintiff  in  a  suit  to  which  the  plaintiff  was  party  : 
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Held,  that  the  suit  was  not    barred 
(I  L.R.,  9  Mad.,  244)  distinguished. 


by    limitation.     Madhava  v.  Narayana 


[R  ,  35  M.  114  (120)  =  9Ind.  Gas.  289  =  21  M.L.J.  169  =  9  M-L.T.  286  =  (1911)  1  M.W- 
N.  113.] 

SECOND  Appeal  against  the  decree  of  A.  F  Cox,  Acting  District 
Judge  of  North  Malabar,  in  appeal  suit  No  263  of  1888,  confirming  the 
decree  of  S.  Bagunatha  Ayyar,  District  Munsif  of  Tellicherry,  in  original 
suit  No.  482  of  1887. 

Suit  to  redeem  a  kanom  of  Es.  62  granted  by  a  former  karnavan  of 
the  plaintiff's  tarwad  to  the  father  of  defendant  No.  1  in  1835.  Defendant 
No.  1  set  up  a  kanom  interest  for  Rs.  192  over  the  property  alleging  that 
he  had  made  a  further  advance  of  [40]  Rs.  100  in  1862  in  which  year  the 
subsisting  kanom  interest  in  his  favour  was  Rs.  92,  and  had  received  a 
further  kanom  deed,  filed  in  the  suit  as  Exhibit;  A,  for  the  whole  amount. 
This  document  had  been  produced  by  the  present  defendant  at  the  instance 
of  the  present  plaintiff,  and  put  in  evidence  by  the  latter  in  a  suit  insti- 
tuted by  him  in  1864. 

The  plaintiff  now  said  it  was  a  forgery,  or  even  if  genuine,  invalid  as 
against  his  tarwad. 

Both  the  District  Munsif  and  on  appeal  the  District  Judge  held  that 
the  above  allegations  of  the  defendant  were  established.  The  suit  was 
dismissed  by  the  District  Munsif  after  a  trial  of  the  whole  case  :  the 
District  Judge  on  appeal  affirmed  the  decree  of  the  District  Munsif  holding 
"  on  the  principle  which  appears  to  have  been  followed  in  Madhava  v. 
"  Narayana  (l)  that  the  first  defendant's  possession  of  the  land  became 
"hostile  as  soon  as  the  plaintiff  was  aware  of  the  claim  now  put  forward" 
— which  was  in  1864  at  the  latest — and  consequently  that  the  suit  was 
barred  by  limitation. 

The  plaintiff  preferred  this  second  appeal. 

Sankara  Menon,  for  appellant. 

Sankaran  Nayar,  for  respondent  No.  1. 

JUDGMENT. 

The  Acting  District  Judge  has  dismissed  the  appeal  on  the  ground 
that  first  defendant's  possession  became  hostile  from  the  date  of  plaintiff's 
knowledge  of  Exhibit  A,  and  has  relied  upon  Madhava  v.  Narayana  (1) 
in  support  of  this  finding.  We  are  not  able  to  agree  that  the  case 
applies,  for  in  that  case  the  alienation,  which  the  plaintiff  sought  to  set 
aside,  was  the  original  alienation,  whereas  in  this  case  the  plaintiff  merely 
ignores  a  renewal  on  an  increased  fee,  which  he  says  is  not  binding  on  the 
tarwad. 

In  a  similar  case  unreported  (S.  A.  676  of  1886),  it  was  held  by 
Collins,  C.J.,  and  Brandt,  J.,  that  the  decision  in  Madhava  v.  Narayana(l) 
did  not  apply. 

We  must  therefore  reverse  the  decree  of  the  Lower  Appellate 
Court  and  remand  the  appeal  for  determination  on  the  other  points  which 


arise. 


The  costs  will  abide  and  follow  the  result. 


(1)  9  M.  244. 
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[41]  APPELLATE  CIVIL.  SEP.  4. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and  APPEL- 

Mr.  Justice  Parker.  LATE 

RAVUTHA  KOUNDAN  (Defendant  No.  2),   Appellant  v.  CIVIL. 

MUTHU  KOUNDAN  AND  OTHERS  (Plaintiffs),  Respondents*  ISM  41 

[4th  September  1889.] 

Regulation  VIof  1831,  Section  3 — Suit  for  a  declaration  as  to  land  alleged  to  be  nattamai 
maniyams— Jurisdiction  of  Revenue  Courts — Res  judicata — Civil  Procedure  Code, 
Section  13. 

Suit  to  establish  plaintiffs'  title  to  certain  land  alleged  by  the  defendants,  who 
were  the  Secretary  of  State  for  India  in  Council  and  the  nattamaigar  of  a  certain 
village,  to  be  maniyam  land  attached  to  the  office  of  the  second  defendant,  and 
previously  held  to  be  such  by  a  Revenue  Court  : 

Held,  the  Court  was  not  preoluded  either  by  Regulation  VI  of  1931,  Section  3, 
or  by  the  decision  of  the  Revenue  Court  from  granting  the  declaration  prayed 
for. 

[R.,  17  M.  302  (303)  (F.B.)  ;  16  Ind.  Gas.  18  (20)  =  23  M.L.J.  728  (731)  =  12  M.L.T. 
266  =  (1912)  M.W.N.  807  ;  D.,  30  M.  126  (133)  =  16  M.L.J.  514  =  1  M.L.T.  381  ; 
30  M.  320  (321).] 

SECOND  Appeal  against-  the  decree  of  T.  Weir,  District  Judge  of 
Madura,  in  appeal  suit  No.  57  of  1886,  reversing  the  decree  of  P.  S.  Guru- 
murthi  Ayyar,  District  Munsif  of  Tirumangalam,  in  original  suit  No.  40 
of  1885. 

The  plaint  alleged  that  certain  land  therein  referred  to  was  the 
ancestral  property  of  the  plaintiff's  family,  and  that  the  Deputy  Collector 
in  Suit  No.  3  of  1883  under  Regulation  VI  of  1831  decided  tbat  they  were 
maniyam  lands  attached  to  the  office  of  nattamaigar  which  was  the  office 
of  defendant  No.  2,  and  prayed  for  a  declaration  of  the  plaintiffs'  title. 

The  District  Munsif  dismissed  the  suit.  On  appeal  the  District 
Judge  reversed  the  decree  of  the  District  Munsif  and  granted  the  declara- 
tion prayed  for. 

Defendant  No.  2  preferred  this  appeal  against  the  decree  of  the 
District  Judge. 

Rama  Rau,  for  appellant. 

Mahadeva  Ayyar  and  Rangacharyar,  for  respondents. 

JUDGMENT. 

Regulation  VI  of  1831,  Section  3,  bars  the  right  of  the  ordinary 
Courts  to  investigate  claims  to  the  possession  of,  [42]  or  succession  to, 
certain  hereditary  offices  and  their  emoluments,  but  otherwise  does  not 
interfere  with  the  ordinary  jurisdiction  of  the  regular  Courts.  This  is  not 
such  a  suit,  and  we  see  no  reason  to  hold  that  by  that  Regulation  the 
ordinary  Courts  are  debarred  from  entertaining  a  suit  to  declare  what  are 
the  emoluments  of  the  office. 

Nor  will  the  plea  that  this  point  has  already  been  decided  by  a 
Revenue  Court  of  concurrent  jurisdiction  avail,  for  the  Revenue  Courts 
have  not  authority  under  Regulation  VI  of  1831  to  determine  such  a  suit 
as  the  present. 

[Their  Lordships  next  proceeded  to  dispose  of  various  other  questions 
raised  on  this  second  appeal  and  passed  a  decree  dismissing  the  second 
appeal  with  costs.] 

*  Second  Appeal  No.  547  of  1887. 
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APPEL-  Before  Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 

LATE 

CIVIL.  SAMINATHA  (Plaintiff),  Appellant  v.  VIRANNA  (Defendant), 

Respondent*     [12th,  13th  and  20th  August,  1889.] 
13  M.  42. 

Bent  Recovery  Act— Act  VIII  of  1865  (Madras),  Section  9 — Tender  of  patta  by  post. 

A  landlord  sent  a  patta  by  post  to  his  tenant,  who  declined  to  receive  it : 
Held,  the  tender  of  the  patta  by  post  was  not  sufficient  to  support  a  suit  under 
Section  9  of  the  Bent  Recovery  Act. 

[R.,  18  M.  30  (31).] 

SECOND  appeal  against  the  decree  of  T.  Weir,  District  Judge  of 
Madura,  in  appeal  suit  No.  532  of  1887,  affirming  the  decree  of  M.  Tillai- 
nayakam  Pillai,  Deputy  Collector  of  Madura,  in  summary  suit  No.  31  of 
1887. 

Suit  by  a  landlord  under  the  Madras  Eent  Eecovery  Act,  Section  9, 
to  compel  the  acceptance  of  a  patta  by  the  defendant.  The  lower  Courts 
decreed  in  favour  of  the  defendant,  and  the  plaintiff  preferred  this  second 
appeal. 

Subramanya  Ayyar,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

[43]  The  facts  of  this  case  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  Court. 

JUDGMENT. 

This  is  a  suit  under  Section  9,  Act  VIII  of  1865,  by  a  landlord  to  en- 
force the  acceptance  of  a  patta.  The  patta  enclosed  in  a  registered  cover 
bearing  the  tenant's  address  and  a  superscription  that  the  letter  contained  a 
patta  for  the  tenant's  acceptance  was  offered  by  the  postman  to  the  tenant, 
who  declined  to  receive  it.  Both  the  lower  Courts  have  held  that  the 
landlord  has  not  complied  with  the  requirements  of  Act  VIII  of  1865  and 
have  dismissed  his  suit.  It  is  argued  in  second  appeal  that  the  landlord 
has  done  all  that  is  required  of  him  in  that  he  has  made  a  demand  which 
has  been  refused.  We  are  of  opinion  that  the  lower  Courts  are  right  and 
that  tender  of  a  patta  by  post  is  not  sufficient.  What  a  landlord 
suing  under  Section  9,  Act  VIII  of  1865,  is  bound  to  prove  is  (1)  tender 
of  such  a  patta  as  he  is  entitled  to  impose,  accompanied  by  (2)  a  demand 
to  accept,  and  (3)  refusal.  Tender  of  a  patta  can  only  be  properly  effect- 
ed when  it  is  presented  to  a  person  formally  by  the  landlord  or 
some  one  acting  for  him,  and  in  such  a  manner  that  the  tenant  is  at  once 
able  to  ascertain  whether  or  not  it  is  of  such  a  nature  as  the  landlord  is 
entitled  to  impose ;  the  tenant  must  be  put  in  a  position  to  say  whether 
or  not  he  will  accept  the  patta  tendered.  What  the  tenant  in  this  case 
refused  to  accept  was,  not  a  patta,  but  a  cover  said  to  contain  a  patta. 
He  was  not  legally  bound  to  accept  the  cover  tendered  to  him  by  the 
postman,  and  as  we  cannot  impute  to  him  knowledge  of  the  contents  of 
the  cover,  we  are  unable  to  hold  that  he  refused  to  accept  such  a  patta  as 
the  landlord  was  entitled  to  impose.  Such  a  demand  as  was  made  in  this 

*  Second  Appeal  No.  884  of  1888. 
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case,  if  a  demand  at  all,  was  a  mere  indefinite  demand,  which  as  was       1889 

held  in  Sayud    Chanda  Miah  Sahib  v.  Lakshmana  Aiyangar  (1)   is  not  AUG.  20. 
sufficient  to  maintain  a  suit. 

This  second  appeal  therefore  fails  and  is  dismissed  with  costs.  APPBL- 

LATE 

CIVIL. 
13  H.  44. 

[«]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 


NAGATHAL  (Plaintiff),  Appellant  v.  PONNUSAMI 
(Defendant),  Respondent*     [13th  August,  1889] . 

Civil  Procedure  Code,    Section    13—  Res  judiciU  —  Cause    of  action— Limitation  Act — 
Act  XV  of  1877,  Schedule  II,  Article  VI  — Suit  to  cancel  a  document. 

On  23rd  March  1878  plaintiff  executed  to  defendant  a  document  purporting  to 
be  a  deed  of  giro.  la  1886  plaintiff  sued  to  cancel  tbe  document  alleging  that 
defendant  on  llth  May  1881  had  agreed  to  execute  a  release  buc  baduot  done 
so  :  that  suit  was  dismissed  for  non-payment  of  duty  due  uuder  the  Court-Fees 
Act. 

The  plaintiff  now  sued  in  1887  for  a  declaration  that  the  document  "  was  exe- 
cuted for  nominal  purposes  and  was  not  intended  to  take  effect :" 

Held,  (1)  that  since  the  cause  of  action  in  the  suits  of  1886  and  1887  were  not 
the  same,  the  claim  in  the  latter  suit  was  not  res  judicata  ; 

('2)  that  the  suit  was  not  barred  by  limitation. 
[R.,  23  B.  406  (412);  18  M.  189  (192).] 

SECOND  appeal  against  the  decree  of  T.  Ramasami  Ayyangar,  Sub- 
ordinate Judge  of  Negapatam,  in  appeal  suit  No.  204  of  1888,  affirming 
the  decree  of  S.  Subbayyar,  District  Munsif  of  Negapatam,  in  original 
suit  No.  62  of  1887. 

Tbe  plaintiff  was  a  Hindu  widow,  and  the  defendant,  her  daughter's 
husband.  On  23rd  March  1878,  the  plaintiff  executed  in  the  defendant's 
favour  a  deed  of  gift,  which  confirmed  an  oral  gift  of  certain  property  she 
had  made  to  him  at  the  marriage  of  her  daughter  in  1866,  and  recited  that 
he  has  been  in  possession  of  the  property  from  the  date  of  gift. 

In  original  suit  No.  12  of  1886,  the  plaintiff  had  sued  the  defendant 
for  the  cancellation  of  the  deed  of  gift.  She  then  alleged  that  the 
possession  of  the  property  never  passed  to  the  defendant,  and  that,  on  llth 
May  1881,  he  had  agreed  to  execute  a  release,  but  that  he  failed  to  do  so. 
The  cause  of  action  was  stated  to  have  arisen  on  12th  May  1881. 
The  plaint  had  been  stamped  with  a  Court-fee  stamp  of  Es.  10  ;  and  the 
Court  directed  the  plaintiff  to  pay  the  Court-fee  on  the  value  of  the 
[45]  property,  which  was  Rs.  1,500.  She  failed  to  pay  this  amount  and 
the  suit  was  dismissed  under  Clause  II,  Section  10,  of  the  Court-Fees  Act. 

This  suit  was  brought  by  the  plaintiff  against  the  defendant  to  obtain 
a  declaration  that  the  deed  of  gift  was  "  nominally  executed  and  was  not 
intended  to  take  effect."  She  alleged  in  the  plaint  that  the  deed  of  gift 
was  cancelled,  the  defendant  having  returned  the  same  to  her ;  that  since 
the  beginning  of  December  1885,  he  had  been  setting  up  his  right  to  the 
property  on  the  strength  of  the  deed  being  registered  and  denying  her 
title  to  the  same,  &c. 

*  Second  Appeal  No.  1728  of  1888. 
(1)  1  M.  45. 
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1889  Defendant  contended  that  the  claim  was  barred ;  that  the  deed  of 

ADO.  13.     gift  was  not  cancelled,  and  that  this  second  suit  was  brought  in  the  present 

form  in  order  to  evade  the  Court-fee. 

APPEL-  The  District  Mnnsif  dismissed  the  suit   holding  that  the  claim  was 

LATE       barred  under  Sections  13  and  43  of  the  Code  of  Civil  Procedure,  and  the 
OlVIL.      Subordinate  Judge  affirmed  his  decree.     The  plaintiff  preferred  this  second 

appeal. 

13  M.  44.  Subramanya  Ayyar,  for  appellant. 

Sadagopa  Charyar,  for  respondent. 
The  Court  delivered  the  following 

JUDGMENT. 

Though  the  relief  sought  in  bobh  suits  is  substantially  the  same,  the 
cause  of  action  put  forward  is  different.  In  the  former  suit  the  cause  of 
action  was  alleged  to  be  the  refusal  in  1881  of  defendant  to  execute  a 
document ;  in  the  latter,  the  claims  to  the  property  advanced  by  the  defend- 
ant in  1885.  The  relief  sought  is  not  the  cancellation  of  the  document 
(as  to  which  Article  91  of  the  Limitation  Act  would  apply,)  but  a  declara- 
tion that  the  document  was  only  nominally  executed.  The  plaintiff  was 
in  possession  of  the  document  and  the  property,  and  could  only  want  a 
declaration.  There  is  no  res  judicata,  and  it  is  admitted,  on  appeal,  that 
Section  43  of  the  Code  of  Civil  Procedure  does  not  apply,  nor  will  the 
dismissal  of  the  former  suit  for  non-payment  of  Courh-fees  bar  this  suit. 

We  must  reverse  the  decrees  of  the  Courts  below,  and  remand  the 
suit  to  the  Court  of  first  instance  for  disposal  on  the  merits. 

The  costs  will  abide  and  follow  the  result. 


13  H.  46. 
[46]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


HUSSAIN  (Defendant  No.  1),  Appellant  v.  SHAIK  MlRA  (Plaintiff), 
Bespondent*      [25th  March  and  30th  April,  1889.] 

Muhammddan  law — Gift  by  a  father — Undivided  share — Delivery  of  possession. 

A  Muhammadan  made  a  gift  in  writing  to  his  daughter  on  her  marriage  of  an 
undivided  moiety  of  his  share  in  certain  buildings,  which  were  the  property  of 
the  donor's  wife.  On  the  death  of  the  donee,  her  husband  married  her  sister, 
and  the  donor  thereupon  similarly  made  a  gift  to  her  of  the  remaining  undivided 
moiety.  The  donees  were  minors  at  the  dates  of  their  respective  gifts.  The  hus- 
band now  sued  to  recover  the  share  of  his  first  wife,  of  which  delivery  had  not 
been  made. 

Held,  that  the  gift  was  not  invalid,   either  for   indefiniteness   or  for  want   of 
,          delivery  of  possession. 

[R.,  24  M.  513  (521)  =  11M.L.J.  227;  30  M.  519  (521)  =  17  M.L.J.  562.] 

SECOND  Appeal  against  the  decree  of  T.  Ganapati  Ayyar,  Subordinate 
Judge  of  Kumbakonam,  in  appeal  suit  No.  759  of  1887,  affirming  the 
decree  of  S.  Subbayyar,  District  Munsif  of  Negapatam,  in  original  suit 
No.  179  of  1886. 

Mr.  Wedderburn,  for  appellant. 

*  Second  Appeal  No.  1655  of  1888. 
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Pattabhiramayyar,  for  respondent.  1889 

The  facts  of  the  case  and  the  arguments  adduced  on  this  second  appeal  A^Blt'30. 
.appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 

-Court.  APPEL- 

JUDGMENT.  LATE 

The  only  question  argued  in  second  appeal  is  the  validity   of  the  gift        ' 

of  items  2  and  3.  The  plaintiff's  first  wife  was  the  eldest  daughter  of  13  M.  44. 
defendant  No.  1.  On  her  marriage,  on  30tb  May  1883,  Exhibit  A  was 
executed  whereby  defendant  No.  1  gave  to  his  daughter  a  moiety  of 
the  property  described  in  Schedules  2  and  3  of  the  plaint.  She  died 
on  the  14th  June,  and  on  the  15th  the  plaintiff  married  her  sister,  and  to 
her  defendant  No.  1  gave  as  dowry  the  other  half  of  her  mother's  tiled  house 
and  building.  The  plaintiff  now  sues  for  the  share  of  his  first  wife  in  the 
house  and  lands.  These  houses  were  the  properties  of  the  wife  of  defend- 
[47]  ant  No.  1,  and  he,  therefore,  was,  at  the  time  of  the  gift,  a  co-sharer 
with  his  daughters,  being  entitled  only  to  a  one-quarter  share.  It  is 
argued  that  the  gift  by  defendant  No.  1  to  his  eldest  daughter  was  invalid 
(1)  because  an  undivided  share  cannot  be  given,  and  (2)  because  the  donor 
retained  possession  and  user  of  the  gift.  With  reference  to  the  latter  ob- 
jection it  is  sufficient  to  say  that  where  there  is  on  the  part  of  the  father  of 
a  minor  a  bona  fide  intention  to  make  a  gift  to  the  minor,  the  Muham- 
madan  law  is  satisfied  without  actual  change  of  possession,  and  it  will  be 
presumed  that  the  subsequent  holding  of  the  father  is  on  behalf  of  the 
minor.  According  to  the  Shurhi  Viqaya  "  a  gift  made  by  a  father  to  his 
•child  is  perfected  by  the  mere  declaration  of  it.  (1)."  Nor  do  we  think 
that  the  former  objection  should  be  allowed  to  prevail.  The  doctrine  of 
Muhammadan  law  that  a  gift  of  an  undivided  share  in  property  is  invalid 
because  of  musha  or  confusion  only  applies  to  such  objects  of  gift  as  are 
capable  of  partition.  The  shares  of  the  father  and  his  minor  daughters 
in  the  house  were  defined,  but  the  house  was  not  capable  of  being  divided 
into  three  shares  consisting  of  J,  t,  and  f  respectively.  The  father 
gave  to  his  minor  daughters  on  their  marriages  a  moiety  of  the  share 
to  which  he  was  entitled,  and  the  gift  was  not  in  our  judgment  void  for 
indefiniteness.  This  second  appeal  fails  and  is  dismissed  with  costs. 


13  M.  47. 
APPELLATE  CIVIL. 

Before  Sir  Arthur   J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


GNANAMMAL  AND  OTHERS  (Defendants),  Appellants  v.  MUTHUSAMI   „ 
(Plaintiff),  Respondent*      [6th  February,  1889.] 

Court  sale — Decree  against  Hindu  father — Interest  of  undivided  son — Certificate  of  sale 
— Civil  Procedure  Code,  Section  316— Grounds  of  second  appeal. 

In  execution  of  a  decree  for  sale  passed  on  a  hypothecation  bond,  all  the  land 
o         comprised  in  the  security  was  attached.     The  judgment-debtor  was  a  member  of 
an  undivided  family  ;  his  son  put  in  no  claim  in  execution,   but  on  a  claim  put 
in  by   his  nephew  it  was  ordered  that  the  right,   title  and  interest  of  the  judg- 
ment-debtor [48]  be  sold.     The  decree-holder  became  the  purchaser,  and  having 

& '- . : : . : -J. : ^ 

,,    ,  *  Second  Appeal  No.  70  of  1888. 

(1)  Macnaghten,  p.  213  (Ed.  iv).  <•      c" 
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obtained  a  sale  certificate  which  recited  that  "  all  the  interest  of  the  judgment- 
debtor"  was  sold,  be  waa  put  in  possession  of  all  the  land,  part  of  which  he  leased 
to  the  ton.  Subsequently  the  nephew  obtained  a  decree  for  his  share  against  the 
decree-bolder  and  then  purchased  the  rest  of  the  land  from  him.  In  a  suit  bj 
the  son  against  the  nephew  to  recover  his  share,  the  plaintiff  having  failed  te 
prove  that  the  judgment- debt  bad  been  incurred  for  purposes  not  binding  on  him  : 

Held  that  the  entire  estate  less  the  interest  of  tbe  nephew  was  sold  to  the 
decree-holder  and  consequently  the  son's  interest  had  passed  to  him. 

Tbe  question  what  is  actually  bargained  and  paid  for  at  an  execution  sale  is  a 
mixed  question  of  law  and  fact,  and  the  High  Court  on  second  appeal  is  not 
bound  by  the  finding  of  the  Court  of  first  appeal  with  regard  to  it. 

SECOND  Appeal  against  the  decree  of  T.  Ramaaami  Ayyangar,  Sub- 
ordinate Judge  of  Negapatam,  in  appeal  suit  No.  827  of  1886,  reversing 
the  decree  of  W.  Gopalachariar,  District  Munsif  of  Trivadi,  in  original 
suit  No.  31  of  1886. 

One  Muthu  Ayyan,  having  obtained  a  decree  on  a  hypothecation  bond 
against  the  father  of  the  present  plaintiff,  attached  the  land  eoniDrised  in 
the  hypothecation.  The  present  first  defendant,  an  undivided  member  of 
the  judgment-debtor's  family,  intervened  in  execution  asserting  a  claim  ta 
a  moiety  of  the  land,  but  at  the  sale  held  in  execution  Muthu  Ayyan 
became  the  purchaser  and  was  put  in  possession  of  the  whole  property. 
The  present  first  defendant  then  obtained  a  decree  against  Muthu  Ayyan 
for  his  share  and  subsequently  purchased  from  him  tbe  remainder  of  the 
property. 

Tbis  suit  was  brought  to  recover  the  plaintiff's  share  in  the  land 
purchased  by  Muthu  Ayyan  on  the  ground  that  the  debt  secured  by  the 
hypothecation  bond  was  not  incurred  for  his  benefit,  that  he  was  not  a 
party  to  the  suit,  and  that  the  interest  of  his  father  alone  was  sold.  The 
defendant  No.  1  pleaded  that  the  sale  was  binding  on  the  plaintiff,  that 
the  plaintiff  had  signed  the  delivery  account  prepared  with  reference  to 
the  land  delivered  to  Muthu  Ayyan,  and  had  subsequently  taken  a  lease 
of  part  of  it  from  him. 

The  District  Munsif  held  that  the  last-mentioned  allegation  was 
established,  and  that  taken  with  the  fact  "  that  the  plaintiff  never  came 
forward  with  a  claim  petition,"  it  imposed  on  the  plaintiff  the  burden  of 
proving  that  the  judgment-debt  was  not  incurred  for  purposes  binding  on 
him,  and  holding  that  the  plaintiff  had  failed  to  prove  this,  he  dismissed  the 
suit.  On  appeal  the  Subordinate  Judge  concurred  in  tbe  finding  that  the 
[49]  plaintiff  had  not  proved  the  judgment-debt  to  have  been  incurred  for 
purposes  not  binding  on  him,  but  reversed  the  decree  on  the  ground  thafc 
his  interest  had  not  been  purchased,  observing — 

"  The  first  question  is  whether  plaintiff's  share  also  passed  to 
the  purchaser.  That  plaintiff's  father  mortgaged  the  entire  land  is  not 
disputed.  There  is  also  no  dispute  that  the  land  mortgaged  was  charged 
with  the  payment  of  the  decree  debt.  It  is  allowed  that  the  land  attached 
in  execution  was  the  full  extent  of  land  covered  by  the  decree.  When 
the  first  defendant  put  in  his  claim  for  the  release  of  his  half  share,  the- 
Subordinate  Judge  of  Tanjore,  instead  of  allowing  bis  claim  and  ordering  the 
sale  of  the  other  moiety,  made  an  order  that  the  judgment-debtor's  right, 
title  and  interest  should  be  sold  as  stated  in  the  plaint.  Defendants  do- 
not  contend  that  the  order  did  not  run  to  that  effect.  What  is  stated  in 
the  plaint  must  therefore  be  taken  as  correct.  The  Subordinate  Court  of 
Tanjore  believing  that  jbesides  the  first  defendant  there  might  be  some 
other  claimants  to  property  attached  seems  to  have  passed  the  order  in 
question  in  view  to  protect  the  interest  of  all.  That  the  order  directed 
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the  sale  of  plaintiff's  father's  interest  alone  is  not  open  to  question.  The  1889 

sale  certificate  recites  that  all  the  interest  of  the  judgment-debtor  was  sold  FEB.  6. 
Eeading  it  with  the  light  thrown  by  the  order,  there  can  be  no  doubt  that 

the  sale  did  not  extend  beyond  the  interest  of  plaintiff's  father."  APPBL- 

The  defendants  preferred  this  second  appeal.  LATE 

Rama  Rau,  for  appellants.  CIVIL. 

Pattabhiramayyar,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for  ^  "•  *^ 
the  purpose  of  this  report  from  the  judgment  of  the  Court. 

JUDGMENT. 

On  the  3rd  November  1870  the  plaintiff's  father  hypothecated  certain 
property  to  one  Mutbu  Ayyan,  who,  in  Original  Suit  No.  99  of  1876, 
obtained  a  decree  rendering  the  property  liable.  On  his  proceeding  to 
realise  the  decree  by  attachment,  defendant  No.  1.  an  undivided  nephew 
of  the  judgment-debtor,  applied  for  and  obtained  the  release  of  his  share 
in  the  attached  property.  Muthu  Ayyan  purchased  the  property  in  Court- 
sale,  and  the  plaintiff  was  for  some  time  a  tenant  under  Muthu  Ayyan. 
Subsequently  Muthu  Ayyan  conveyed  his  right  to  defendant  No.  1,  and  the 
plaintiff  now  seeks  to  recover  his  share  of  the  [SO]  lands  on  the  ground 
that  he  is  not  concluded  by  the  decree  against  his  father  nor  by  the 
sale. 

The  Munsif  dismissed  the  suit,  holding  that  the  plaintiff  was  estopped 
by  his  own  conduct  in  taking  a  lease  from  Muihu  Ayyan  from  asserting 
his  title,  and  that  he  had  failed  to  prove  tbat  the  debt  was  contracted 
for  illegal  or  immoral  purposes. 

On  appeal  the  Subordinate  Judge  sent  down  an  issue  to  determine 
whether  Muthu  Ayyan  bargained  and  paid  for  the  whole  land. 

The  Munsif  returned  a  finding  in  the  affirmative,  but  the  Subordinate 
Judge,  on  the  ground  that  only  the  right,  title  and  interest  of  the  judg- 
ment-debtor bad  been  ordered  to  be  sold,  held  that  the  father's  interest 
alone.had  passed,  and  that  the  plaintiff's  share  did  not  pass  to  Muthu 
Ayyan.  He  therefore  reversed  the  Munsif 's  decree  and  decreed  for  the 
plaintiff. 

In  Original  Suit  No.  90  of  1885,  the  present  first  defendant  sued 
Mutbu  Ayyan  for  possession  of  a  house  and  ground  purchased  from  him. 
The  present  plaintiff  intervened  (as  second  defendant)  as  the  party  in 
possession  and  claimed  a  half  share  as  his  ancestral  property.  The 
Court  of  first  instance  and  the  Lower  Appellate  Court  both  found  tbat 
all  that  passed  to  the  purchaser  (Muthu  Ayyan)  in  the  Court-sale  in 
execution  of  the  decree  in  Original  Suit  No.  99  of  1876  was  the  right, 
title  and  interest  of  his  judgment-debtor  (the  present  plaintiff's  father). 
On  second  appeal  this  Court,  remarking  that  the  case  had  not  been  decided 
in  accordance  with  the  principles  laid  down  by  the  Privy  Council  in 
Nanomi  Babuasin  v.  Modhun  Mohun  (1)  and  Simbhunath  Panday  v. 
Golab  Singh  (2),  zemanded  the  case  for  a  finding  on  two  points — 
(l),  whether  Muthu  Ayyan  bargained  and,  in  point  of  fact,  paid  for  the  whole 
or  for  the  father's  interest;  only  as  contradistinguished  from  that  of  the 
son,  and  (2)  if  for  the  whole  whether  the  debt  was  immoral  or  vicious. 
The  Subordinate  Judge  (Kumbakonum)  found  that  the  purchaser  bargained 
and  paid  for  the  whole  property  and  tbat  the  debt  was  neither  immoral 


(1)  13  LA.  1  =  13  C.  21.  (2)  14  LA.  77  (82) . 
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nor  vicious.  This  Court  accepted  the  finding,  set  aside  the  decrees 
of  the  Courts  below,  and  gave  the  present  first  defendant  a  decree. 

There  are  thus  two  diametrically  opposite  findings  hy  two  Subordinate 
Judges  on  one  and  the  same  question,  and  it  is  argued  in  [51]  second  appeal 
that  the  finding  of  the  Subordinate  Judge  in  the  present  case  being  on  a 
question  of  fact,  it  cannot  be  questioned  in  second  appeal.  In  our  judgment 
the  question  as  to  what  the  purchaser  actually  bargained  and  paid  for  is 
not  a  mere  question  of  fact  but  a  mixed  question  of  law  and  fact,  and  we 
think  that,  looking  at  all  the  circumstances,  the  Subordinate  Judge  erred 
in  holding  that  plaintiff's  share  did  not  pass. 

There  can  be  no  doubt  that  by  the  bond  on  which  the  suit  was 
brought  the  property  was  charged.  The  decree  directed  the  entire  mort- 
gaged property  to  be  sold,  and  the  whole  property  was  attached.  Then  the 
first  defendant,  the  undivided  nephew  of  the  judgment-debtor,  advanced  his 
claim,  and  his  interest  was  released  from  attachment.  The  plaintiff  put 
in  no  claim.  The  property  was  sold  and  the  sale  confirmed  as  to  the  pro- 
perty itself,  Muthu  Ayyan  being  declared  the  purchaser  of  the  immoveable 
property  specified.  We  have  no  doubt  that  the  interest  brought  to  sale 
was  the  entire  estate  less  the  interest  of  the  first,  defend  ant. 

We  therefore  reverse  the  decree  of  the  Subordinate  Judge  and  restore 
that  of  the  Munsif.  The  plaintiff  will  pay  appellant's  costs  both  in  this 
and  the  Lower  Appellate  Court. 


13  M.  51. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,   Chief  JiLstice,  and 
Mr.  Justice  Parker. 


CHINNAYYA  (Plaintiff],  Appellant  v.  PERUMAL  AND  OTHERS 
(Defendants),  Respondents*      [5th  April,  1889.] 

Bindu  law — Alienation  by  father  when  binding  on  son — Burden  of  proof. 

The  father  of  an  undivided  Hindu  family  has  no  power  to  alienate  the  son's 
co-parcenary  share  in  land  in  the  absence  of  any  debt.  One  claiming  merely  as 
the  father's  vendee  must  therefore  give  evidence  that  the  alienation  was  made 
for  some  purpose  which  would  bind  the  son,  or  that  it  was  made  with  his  con- 
sent. 

[Appr.,  29  M.  200  (203)  =  16M.L.J.  69  =  1  M.L.T.  28  (F.B.)  ;  R.,  2L  M.  28  (29)  =7  M. 
L.J.  96  ;  4  Bom.  L.R.  587  (601)  ;  14  M.L.J.  181  (182).] 

SECOND  APPEAL  against  the  decree  of  C.  Venkobacharyar.  Sub- 
ordinate Judge  of  Madura  (West),  in  Appeal  Suit  No.  264  of  [52]  1887, 
reversing  the  decree  of  P.  S.  Gurumurthi  Ayyar,  District  Munsif  of 
Madura,  in  Original  Suit  No.  451  of  1886. 

The  plaintiff  in  execution  of  a  personal  decree  obtained  by  him  in 
Original  Suit  No.  42  of  1884  against  defendant  No.  3  attached  the  judg- 
ment-debtor's interest  in  a  certain  house.  Defendant  No.  1  intervened 
in  execution  claiming  title  under  a  sale-deed  executed  to  him  in  1883  by 
defendant  No.  2,  who  was  the  father  of  defendants  Nos.  3,  4  and  5. 
The  attachrrient  was  released  by  an  order  made  under  Section  27$  of  the 
Code  of  Civil  Procedure  and  the  plaintiff  brought  this  suit  to  set  aside 
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the  above   order   and  to   obtain  a  declaration  that  his  judgment-debtor's 
interest  therein  was  liable  to  be  sold  in  execution  of  bis  decree. 

The  District  Munsif  passed  a  decree  in  favour  of  the  plaintiff,  but  on 
appeal  this  decree  was  reversed  by  the  Subordinate  Judge  who  said  : — 
"  Half  of  this  house  is  ancestral  property  and  the  other  half  had  been 
"  purchased  by  Minatchi  Naidu  in  Court  sale  under  Exhibit  II.  On  the 
J<  date  of  attachment,  the  sons  of  Minatchi  Naidu  had  no  interest  in  the 
"  house  as  he  had  disposed  of  the  property  long  before  the  attachment. 
"  Although  in  the  sale-deed  I,  Minatchi  Naidu  is  not  described  as  the 
"  manager,  yet  the  evidence  on  record  shows  that  he  was,  and  is  still, 
"  the  family  manager.  The  father  has  a  disposing  power,  and,  by  reason 
"  of  it,  he  represents  his  sons  also  in  transactions  and  suits  provided 
"  that  the  power  is  properly  exercised.  The  District  Munsif  finds  that 
the  transaction  in  question  is  bona  fide.  The  vendee  has  had  posses- 
"  sion  following  his  purchase,  and  till  the  present  moment  Minatchi 
"  Naidu's  sons  have  not  raised  objections  to  first  defendant's  purchase. 
According  to  the  principles  enunciated  in  the  case  of  Kunhali  Beari  v. 
"  Keshava  Shanbaga  (1)  it  is  quite  clear  that  the  sons  cannot  set  aside 
"the  alienation  unless  they  show  that  the  transaction  was  immoral  or 
"  illegal.  Plaintiff,  who  is  the  son's  creditor,  cannot  be  in  a  better 
"  position  than  the  son  himself.  The  Lower  Court's  view  is  not,  therefore, 
"  tenable." 

The  plaintiff  preferred  this  second  appeal. 

Bhashyam  Ayyangar,  for  appellant. 

The  only  question  is  whether  the  sale  by  defendant  No.  2  to  defendant 
No.  1  passed  the  whole  property.  It  was  not  an  [83]  alienation 
in  satisfaction  of  a  debt,  so  Kunhali  Beari  v.  Keshava  Shanbaga  (1)  and 
other  authorities  as  to  Court  sales  are  inapplicable,  for  the  obligation  on 
a  Hindu  to  pay  his  father's  debt  is  independent  of  the  existence  of  family 
property  ;  nor  was  this  shown  to  have  been  an  alienation  made  for  any 
family  purpose.  The  plaintiff  therefore  is  entitled  to  attach  and  sell  the 
share  of  defendant  No.  3  in  execution  of  this  decree.  The  case  is 
governed  by  Subramanya  v.  Sadasiva  (2). 

Siibramanya  Ayyar  and  Desikacharyar,  for  respondents. 

The  law  as  to  the  father's  power  of  alienation  and  as  to  the  burden  of 
proof  when  that  power  is  called  in  question  is  correctly  stated  by  West,  J., 
in  Jagabhai  Lalubhai  v.  Vijbhukandas  Jagjivandas  (3)  which  case  was 
followed  in  Kunhali  Beari  v.  Keshava  Shanbaga  (1)  ;  see  also  Nanomi 
Babuasin  v.  Modhun  Mohun  (4).  Moreover  the  presumption  is  that 
alienations  made  by  the  father  as  managing  member  of  a  Hindu  family  are 
made  for  family  purposes.  Gan  Savant  Bal  Savant  v.  Narayan  Dhond 
Savant  (5). 

Bhashyam  Ayyangar,  in  reply.  The  presumption  does  not  go  so  far  as 
is  contended  for.  If  the  purchaser  says  "I  do  not  know  what  caused  the 
father  to  sell,  all  I  know  is  that  I  bought  or  paid  for  the  land,  "  the  sons 
could  intervene.  Arunachala  v.  Munisami  (6). 

JUDGMENT. 

The  Subordinate  Judge  has  misunderstood  the  decision  in  Kunhali 
Beari  v.  Keshava  Shanbaga  (1).  Although  the  son  or  the  son's  creditor 
Cannot  set  up  his  vested  interest  in  ancestral  property  for  the  purpose 
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of  denying  the  father's  power  to  alienate  it  for  a  debt,  the  father   has 


APRIL  5.     no  power  to  alienate  the  son's  co-parcenary  share  in  the  absence  of  any 
debt. 

It  was  for  the  purchaser  therefore  to  give  evidence  that  the  alienation 
was  for  some  purpose  which  would  bind  the  son,  or  that  it  was  made  with 
his  consent. 

We  must  reverse  the  decree  of  the  Lower  Appellate  Court  and  remand 
13  M.  51.    fche  appeal  for  rehearing. 

The  costs  will  follow  and  abide  the  result. 


13  M.  Si. 

[54]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


KRISHNA  AND  OTHERS  (Defendants  Nos.  1 — 4),  Petitioners  v. 

AKILANDA  AND  ANOTHER  (Plaintiffs),  Respondents* 

[2nd  May  and  9th  August,  1889.] 

Specific  Relief  Act— Act  I  of  1877,  Section  9  —Immoveable  property — Right  of  ferry. 

A  right  of  ferry  is  immoveable  property  or  an  interest  therein  within  the  mean' 
ing  of  Specific  Belief  Act,  Section  9. 

[Appr.,  5  M.L.J.  95  (97)  ;  R.,  19  C.  544  (549)  (F-B.)  ;   12  C.P.L.B.  52  (54).] 

PETITION  under  Section  622  of  the  Code  of  Civil  Procedure  praying 
the  High  Court  to  revise  the  decree  of  T.  Dorasami  Pillai,  District  Munsif 
of  Salem,  in  Original  Suit  No.  2  of  1887. 

Suit;  to  recover  the  use  of  a  certain  ferry.  The  plaint  alleged  that 
the  right  of  ferrying  boats  from  the  Pallipalayam  inam  agraharam  on  the 
bank  of  the  Cauvery  to  the  opposite  bank  belonged  to  the  agraharamdars 
from  time  immemorial,  that  tho  plaintiffs  leased  the  said  right  from  the 
agraharamdars  and  enjoyed  it  up  to  12th  September  1886,  and  that  while 
the  plaintiffs  were  plying  boats  on  that  date,  the  defendants  unlawfully 
interfered  with  them,  prevented  their  boats  from  plying,  and  that  since 
then  the  defendants  continued  to  ply  their  own  boats. 

The  District  Munaif  passed  a  decree  in  favour  of  the  plaintiff  ;  and 
the  defendants  preferred  this  petition. 

Rama  Rau  and  Sadagopacharyar,  for  petitioners. 

Subramanya  Ayyar  and  Bhashyam  Ayyangar,  for  respondents. 

The  further  facts  of  the  case  appear  sufficiently  from  the  judgment 
of  the  Court. 

JUDGMENT. 

There  is  a  ferry  established  from  time  immemorial  across  the  river 
Cauvery  within  the  limits  of  the  Pallipalayam  agraharam  in  the  Sankagiri 
division  of  the  Salem  district.  It  is  conceded  by  both  parties  that 
the  agraharamdars  have  by  custom  the  exclusive  right  of  managing 
the  ferry,  of  maintaining  and  providing  necessary  ferry  boats,  and  of 
taking  the  nett  collections  of  tolls  to  their  own  use.  Under  a  registered 
[55]  lease  (Exhibit  A)  granted  by  the  agraharamdars  on  6th  October  1875 
for  a  term  of  10  years,  the  counter-petitioners  had  enjoyed  that  right  for 
10  years.  In  September  1886  the  petitioners  dispossessed  them  and  set 
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up  a  subsequent  lease  from  the  agraharamdars  in  their  own  favour  for  the 
next  10  years.  On  the  other  hand,  the  counter-petitioners  asserted  that 
there  had  been  an  extension  of  the  prior  lease  for  10  years  and  instituted 
the  present  suit  under  Section  9  of  the  Specific  Relief  Act  to  recover  the 
use  of  the  ferry.  The  District  Munsif  finding  upon  the  evidence  in  the 
<;ase  that  petitioners  dispossessed  the  counter-petitioners  of  their  ferry 
otherwise  than  in  due  course  of  law,  decreed  the  claim  and  directed  that 
the  use  of  the  ferry  be  restored  to  them.  The  petitioners  contend  that 
the  right  of  ferry  is  neither  immoveable  property  nor  an  interest  therein 
within  the  meaning  of  Section  9  of  the  Specific  Relief  Act,  and  that  the 
decree  passed  by  the  District  Munsif  was  one  which  he  had  no  jurisdic- 
tion to  pass.  We  are  unable  to  accede  to  this  contention.  According  to 
the  General  Clauses  Act,  the  term  '  immoveable  property  '  includes  land, 
benefits  to  arise  out  of  land,  and  things  attached  to  the  earth  or 
permanently  fastened  to  anything  attached  to  the  earth.  It  includes  as 
well  incorporeal  rights  in  immoveable  property  as  tangible  immoveable 
property. 

In  Maharana  Futtehsangji  Jaswantsangji  v.  Desai  Kullianraiji 
Hakoomutraiji  (l)  the  Privy  Council  say :  "  Immoveable  property 
"  comprehends  certainly  all  that  would  be  real  property  according  to 
"  English  law  and  possibly  more.  In  some  foreign  systems  of  law  in 
"  which  the  technical  division  of  property  is  into  moveables  and  immove- 
"  ables,  as,  e.  g..  the  Civil  Code  of  France,  many  things  which  the  law  of 
"  England  would  class  as  incorporeal  hereditaments  fall  within  the  latter 
J<  category."  In  Bhundal  Panda  v.  Pandol  Pos  Patil  (2)  the  exclusive 
right  of  fishing  in  a  creek  within  certain  limits  between  high  and  low 
water  mark  was  held  to  be  immoveable  property  within  the  meaning  of 
Section  9  of  Act  I  of  1877.  The  Registration  Act  III  of  1877  includes 
ferries  in  the  definition  of  immoveable  property  and  places  them  in  the 
same  category  with  fisheries  and  ways  and  other  benefits  to  arise  out  of 
land.  The  Code  of  Criminal  Procedure,  Section  145,  shows  that,  when- 
ever the  intention  was  to  designate  im-[56]moveable  property  which  is 
capable  of  physical  possession,  the  Legislature  indicated  that  intention  by 
the  word  "  tangible."  In  Act  I  of  1877  there  is  neither  a  special  definition 
of  immoveable  property  nor  other  indication  of  an  intention  to  restrict  the 
summary  remedy  to  tangible  immoveable  property.  We  are  of  opinion 
that  the  District  Munsif  had  jurisdiction  to  entertain  the  suit  and  to  deal 
with  it  under  Section  9  of  the  Specific  Relief  Act  and  dismiss  this  petition 
with  costs. 


13  H.  56. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


RAMAKRISHNAMMA  (Defendant),  Appellant  v. 
BHAGAMMA  (Plaintiff),  Respondent*     [9th  and  15th  August,  1889.] 

Court  Fees  Act — Act  VII  of  1870,  Section  7,  cl.  5 — Civil  Court  Act — Act  III  of  1873,  Sec- 
tions 12,  14— Suit  to  enforce  registration — Jurisdiction. 

Suit  in  the  Court  of  a  District  Munsif  to  enforce  registration  of  two  instruments 
of  gift.    The  property  purported  to  be  conveyed  was  the  same  in  each  instrument 

*  Second  Appeal  No.  1548  of  1888. 
(1)  13  B.L.R.  254  (265;.  (2)  12  B.  221. 

749 


1889 

AUG.  9. 

APPEL- 
LATE 
CIVIL. 

13  M.  34. 


13  Mad.  57 


INDIAN   DECISIONS,   NEW  SERIES 


[Yol, 


1889 

AUQ.  15. 

APPEL- 
LATE 
CIVIL. 

13  M.  56. 


[F 


and  its  value  was  found  to  be  less  than  3s.  2,500,  but  the  earlier  instrument 
comprised  also  an    assignment  of   the  right  to  manage  a  charity.     The  later 
instrument  was  found  to  have  been  executed  in  supersession  of  the  former,  and 
the  District  Munsif  passed  a  decree  directing  its  registration  alone  : 
Held,  that  the  District  Munsif  had  jurisdiction  to  entertain  the  suit. 

31  M.  89  (96)=  17  M.L.J.  573  =  3  M.L.T.  73  (F.B.)  ;  R.,  13   Ind.  Gas.  903  =  11  M. 
L.T.  155  =  (1912)  M.W.N.  199.] 


SECOND  APPEAL  against  the  decree  of  V.  Srinivasacharlu,  Subordinate 
Judge  of  Cocanada,  in  Apoeal  Suit  No.  20  of  1888,  affirming  the  decree 
of  Y.  Janakiramayya,  District  Munsif  of  Cocanada,  in  Original  Suit 
No.  81  of  1887. 

The  plaintiff  was  the  widow  of  Srinivasa  Rau,  who,  on  the  day  of  his 
death,  executed  two  documents,  filed  as  Exhibits  Band  A,  respectively,  by 
which  he  conveyed  certain  land  by  way  of  gift  to  the  plaintiff.  The  pro- 
perty expressed  to  be  conveyed  was  the  same  in  Exhibits  A  and  B,  but 
Exhibit;  B  (unlike  Exhibit  A)  purported  further  to  assign  to  the  plaintiff 
the  right  to  manage  a  [57]  certain  charity.  The  plaintiff  in  this  suit 
sought  to  enforce  the  registration  of  these  documents. 

The  defendant  denied  the  genuineness  of  the  documents  and  pleaded 
that,  as  each  document  purported  to  deal  with  property  of  the  value  of 
Rs.  2,000,  the  District  Munsif  had  not  jurisdiction  to  try  the  suit. 

The  District  Munsif  overruled  the  plea  to  his  jurisdiction  and  he  held 
that  both  documents  were  genuine,  but  that  as  Exhibit  A  superseded  Exhi- 
bit B,  Exhibit  A  alone  should  be  registered,  and  passed  a  decree  accordingly. 
The  Subordinate  Judge,  on  appeal,  affirmed  this  decree. 

The  defendant  preferred  this   second  appeal. 

Subba  Rau,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

The  further  facts  of  this  case,  and  the  arguments  adduced  on  this 
second  appeal,  appear  sufficiently  for  the  purpose  of  this  report  from  the 
judgment  of  MUTTUSAMI  AYYAR,  J. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — The  appellant  is  the  son  of  one  Srinivasa 
Rau  and  the  respondent  is  his  widow.  On  the  5th  January  1887, 
Srinivasa  Rau  executed  two  documents,  Exhibits  A  and  B,  in  favour  of 
the  respondent,  and  died  on  the  same  day.  Shortly  after  his  death,  the 
respondent  presented  Exhibit  A  to  the  Registrar  at  Gocanada  for  registra- 
tion, which  however  was  refused  by  that  officer.  Thereupon  she  brought 
the  present  suit  to  enforce  its  registration  and  that  of  Exhibit  B  in  the 
Court  of  the  District  Munsif  of  Cocanada.  The  appellant  denied  the 
genuineness  of  those  documents  and  the  jurisdiction  of  the  District 
Munsif.  Both  the  Courts  below  found  that  Exhibits  A  and  B  were 
genuine  and  held  that  the  suit  was  cognizable  by  the  District  Munsif. 
They  were  also  of  opinion  that  both  were  not  intended  to  have  inde- 
pendent operation  and  that  Exhibit  A  superseded  B.  On  this  ground 
they  passed  a  decree  declaring  that  Exhibits  A  and  B  are  genuine,  but 
directing  the  registration  of  A  alone ;  hence  this  second  appeal. 

It  is  urged  on  behalf  of  the  appellant  that  the  inquiry,  as  regards  the 
execution  of  Exhibit  A  was  imuerfect,  and  that  there  is  no  evidence  to 
show  that  the  interpolations  in  Exhibit  B  were  made  bona  fide.  Exhibit  A, 
which  is  found  to  be  genuine,  is,  though  signed  and  attested,  but  a  copy  of 
Exhibit  B  as  corrected  and  interlined,  and  there  is  ample  evidence  to  the 
effect  that  [58]  Srinivasa  Rau  executed  Exhibit  A,  in  which  the  corrections 
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and  alterations  to  be  found  in  Exhibit  B  are  adopted.  The  next  objection  is 
that  the  Court  of  first  instance  declined  to  summon  certain  witnesses  and 
issue  warrants  for  others  as  requested  by  the  appellant  in  C.M.P. 
No.  1713.  It  appears  that  nine  witnesses  were  examined  for  him,  and 
that  the  District  Munsif  refused  his  application  for  additional  witnesses 
by  reason  of  laches  on  his  part.  It  appears  likewise  that  the  Lower 
Appellate  Court  refused  to  admit  certain  documents  tendered  in  evidence 
on  appeal  on  the  ground  that  they  might  have  been  produced  in  the  Court 
of  first  instance  if  the  appellant  had  exercised  due  diligence.  It  is  not 
shown  that  the  grounds  on  which  the  additional  evidence  was  refuse-!  are 
not  tenable.  Nor  is  there  any  affidavit  to  the  effect  that  the  evidence  was 
not  offered  in  time  from  circumstances  over  which  the  appellant  ha>i  had 
no  control.  Oo  the  merits,  this  second  appeal  must  fail. 

The  substantial  question  for  determination  is  whether  the  District 
Munsif  had  jurisdiction  to  entertain  the  suit  with  reference  to  its  value. 
On  this  point  the  contest  in  the  first  Court  was  whether  the  value  of  the 
property  affected  by  the  documents  should  be  taken  to  be  Rs.  2,000,  as 
mentioned  in  Exhibit  A,  or  computed  with  referecne  to  Section  7,  Clause 
5  of  the  Court  Fees  Act  of  1870.  The  District  Munsif  observed  (l)  that 
the  property  comprised  in  the  documents  was  not  the  subject-matter  of 
the  suit,  and  that  its  value  dici  not  depend  on  the  value  of  the  property  ; 

(2)  that,  if  it  did,  by  analogy  to  suits  for  the   specific  performance   of  a 
contract  of  sale,  Es.  2,000    should  be   treated  as   the   proper  value  ;  and 

(3)  that,  even  if  it  were  computed  in  the  mode  urged  for  the  appellant,    it 
would  not  be  more  than  Rs.  2,012^.     On  appeal,  the    Subordinate   Judge 
remarked  that,  if  the  two  Exhibits,  A  and  B,  were  independent  of  each 
other  and  were  both  intended  to  have  legal  operation,  each  of  them  must 
be  taken  to  be  an  instrument  of  Rs.  2,000,   but  that  as  Exhibit   A  super- 
seded B,  the  District  Munsif  had  jurisdiction.     It  is  argued  before  us  that 
there  is  no  evidence  that  Rs.  2,000  was  interlined  in  Exhibit  B  as  the  pro- 
per value,  that  each  document  being  for  Rs.  2,000,  the  proper  value  of  the 
suit  is  Rs.  4,000,  and  that  in  computing  the  value  of  the  inam  land  the 
market  value  should  have  been  taken,  instead  of  15  times  the  annual  produce 
as  prescribed  by  Section  7,  Clause  5  of  the  Court  Fees  Act.    As  to  the  first 
[59]  contention,  the  insertion  of  Rs.  2,000  in  Exhibit  A,  which  is  found  to  be 
genuine,  is  evidence  that  the  value  was  interlined  in  Exhibit  B  by  Srinivasa 
Rau's  direction,  when  he  decided  to  execute  a  fresh  document  on  a  stamped 
paper  in  accordance  with  Exhibit  B  as  altered.     As  to  the  mode  of  valuing 
the  suit,  regard  should  be  had  to  the    provisions    of    the    Civil  Courts 
Act — Act    III    of     1873.      It    is    provided    by    Section    12    that    the 
jurisdiction  of  District  Munsifs  shall  extend  to  all   suits  of   which    the 
value  of  the  subject-matter  does  not   exceed  Rs.    2,500,  and  by  Section 
14,    that,     when    the  subject-matter  is    land    or   house    or   garden,  the 
value  shall,  for  the  purposes  of   the  jurisdiction   conferred    by  the  Act, 
be  fixed  in  manner  provided  by  the  Court   Fees  Act,  Section  7,  Clause    5. 
What  is  the  subject-matter  of  this  suit  ?  Is  it  the  transaction    evidenced 
by  the  document,  or  the  interest  in  property  created    by  it,  or  its    useful- 
ness as  evidence   of  the  transaction  ?     In    ordinary    parlance   registra- 
tion   is  but  a    form    of    authentication,  and    its  value  is  nothing  more 
than  that  of  pre-appointed   evidence,  but  its    juridical    value  is  higher. 
As  regards   instruments   of   which   registration    is   compulsory,    it    is  of 
the  essence  of  the   transaction,  since   though  it   may  be  valid   in  other 
respects,  it   cannot   acquire    without    registration   legal    efficacy   or   the 
power  of  affecting    the   property    comprised    therein.     It   is    important 
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1889       here  to    bear  in    mind    the  distinction  between  a  registered   document 

AUG.  15.     and  the  act  of  registration,  the  former  is  only  evidence,  and,  if  it  is   lost, 
the  transaction  may    be  proved  otherwise,  but  without  the   latter  there 

APPEL-     nan  DQ  no  iegai  transaction  at    all.     The  object   of   the   suit    is  to    secure 
LATE       legal    efficacy    to    the    transaction   evidenced   by     the  documents    and 

CIVIL,      not  simply  a  mode  of  proving  them,  and  the  value  of  the  transaction  must 
therefore  be  taken  to  be  the  value  of  the  suit.     As  Exhibit  A  is  a  deed  of 

13  M.  56.  gifj^  it  can  Dear  no  anaiOgy  to  a  contract  of  sale  of  which  specific  perfor- 
mance is  claimed,  there  being  no  consideration  in  the  one  case  whilst 
there  is  consideration  in  the  other.  The  value  of  the  present  suit  is  in  my 
judgment  that  of  the  interest  created  by  the  document  sought  to  be  regis- 
tered. Both  Courts  concur  in  finding  that  it  is  below  Es.  2,500.  It  is  tben 
urged  that  the  plaint  prayed  that  both  documents  be  registered,  and  that 
as  each  relates  to  property  of  Rs.  2,000  value,  the  value  of  the  suit  is 
Rs.  4,000.  Both  Courts  find  that  the  aopellant's  father  superseded  Exhibit 
B  by  Exhibit  A,  and  circumstances  to  which  they  refer  warrant  the 
[60]  finding.  Though  the  postscript  found  in  B  relating  to  the  right 
of  managing  Nallacheruvu  choultry  and  its  endowment  is  not  to  be  found 
in  Exhibit  A,  yet  it  may  be  that  Srinivasa  Rau  changed  his  mind  about 
it  when  he  executed  Exhibit  A  in  supersession  of  B.  I  must  hold  that, 
when  two  documents  are  executed  by  one  and  the  same  person  and  they 
create  the  same  interest  in  the  same  property  standing  to  each  other  in 
the  relation  of  an  operative  and  a  superseded  document,  the  value  of  the 
suit  for  the  purposes  of  jurisdiction  is  the  value  of  the  interest  intended  to 
be  created  by  the  operative  instrument.  The  only  contention  which  re- 
mains to  be  noticed  is  that,  in  determining  the  value  of  the  subject-matter 
when  it  is  land,  house  or  garden,  the  market  value  should  be  considered 
instead  of  the  value  prescribed  by  Section  7.  Clause  5  of  the  Court-Fees 
Act.  I  do  not  think  that  the  value  of  a  suit  to  have  a  document  registered 
and  thereby  give  it  legal  efficacy  can  be  higher  for  purposes  of  jurisdiction 
than  that  of  a  suit  to  recover  the  property  itself. 

I  am  of  opinion  that   this  second  appeal  cannot  be  supported,  and  I 
would  dismiss  it  with  costs. 
SHEPHARD,  J. — I  concur. 


13  H.  60. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


APPA  RAU  (Plaintiff],  Appellant  v.  SUBBANNA  AND   OTHERS 
(Defendants'),  Respondents*      [10th  July  and  20th  August,  1889.] 

Transfer  of  Property  Act— Act  IV  of  1892,  Sections,  106,  108 — Landlord  and  tenant — 
Assignability  of  tenancy — Suit  by  zamindar  to  set  aside  a  Court-sale  of  hi$  raiyaVs 
interest — Burden  of  proof. 

A  zamindari  raiyat  nnrtgtged  the  l*nd  comprised  in  his  holding,  and  the 
mortgagee,  having  sued  and  obtained  a  decree  on  his  mortgage,  attached  the 
mortgagor's  interest  in  the  land  and  purchased  it  at  the  Court  sale  held  in  exe- 
cution of  his  decree.  The  zamindar,  who  had  intervened  unsuccessfully  in 
execution,  now  sued  to  set  aside  the  sale  and  to  eject  the  decree-holder  and  the 
judgment-debtor  from  the  land.  Neither  party  adduced  evidence  : 
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[61]   Held,  that  as  the  burden  of  proof  lay  on  the  plaintiff,  and  had  not  been  1889 

discharged,  the  suit  must  be  dismissed.  'AtH»;i2fl 

[F.,  15  M.  95  (96)  ;  R.,  20  M.  299  (303)  ;  23  M.  318  (323) ;   30  M.  155  (157)  =  17  M.L.J.  — - 
64  =  2  M.L.T.  25  ;  D.,  25  C.  896  (906).] 


SECOND  APPEAL  against  ^he  decree  of  G.  T.  Mackenzie,  Acting  Dis- 
trict Judge  of  Kistna,  Appeal  Suit  No.  80  of  1886,  affirming  the  decree  of 
E.  Subharayudu,  District  Munsif  of  Bezvada,  in  Original  Suit  No.  173  of 
1885. 

Suit  by  a  zemindar  to  set  aside  the  sale  of  the  interest  of  defendant 
No.  2  in  certain  land  held  by  him  of  the  plaintiff,  in  execution  of  a  decree 
obtained  by  defendant  No.  1  against  defendant  No.  2,  and  to  restrain  the 
defendants  from  obstructing  the  plaintiff  from  taking  possession  of  the 
land. 

No  evidence  was  adduced.  The  District  Munsif  and,  on  appeal,  the 
District  Judge  held  that  the  burden  of  proof  lay  on  the  plaintiff  and  decreed 
for  the  defendants. 

The  plaintiff  preferred  this  second  appeal. 

Bhashyam  Ayyangar,  for  appellant. 

Narayana  Ban,  for  respondents. 

The  further  facts  of  the  case  and  the  arguments  adduced  on  this 
second  appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 
following 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — The  appellant  is  the  owner  of  a  portion  of 
the  Nuzvid  estate  in  the  district  of  Kistna.  Respondent  No.  2,  a  raiyat 
in  the  zemindari,  mortgaged  the  land  under  his  cultivation  to  respondent 
No.  1,  who  obtained  a  decree  upon  the  mortgage  and  purchased  the 
mortgagor's  interest  in  the  land  at  the  court-sale  held  in  execution. 
When  the  land  was  attached  prior  to  the  sale,  the  appellant  objected  that 
the  tenant  had  no  saleable  interest,  but  his  objection  was  disallowed  on 
the  ground  that  what  was  intended  to  be  sold  was  such  interest,  if  any,  as 
the  tenant  had.  The  appellant  then  brought  this  suit  to  eject  the  respond- 
ents, alleging  that  respondent  No.  2  had  no  saleable  interest,  but  they 
contended  that  they  had  a  permanent  occupancy  right.  Neither  party  went 
into  evidence.  On  appeal  the  Judge  held  that  the  appellant  having  failed 
to  show  how  the  tenancy  was  determined,  the  sale  of  such  interest  as 
the  tenant  actually  had  did  not  entitle  him  to  eject  the  respondents.  It 
is  argued  in  second  appeal  that  it  lies  on  the  tenant  to  prove  that 
he  had  a  saleable  interest  either  frocn  contract  or  usage  as  mentioned 
in  Section  38  of  Act  VIII  of  1865,  and  that  in  the  absence  of  proof 
of  such  interest,  the  court-sale  gave  the  appellant  a  right  to  re-enter. 
[62]  I  am  unable  to  accede  to  this  contention.  In  the  absence  of  a 
covenant  nob  to  assign,  a  tenancy  is  presumably  a  saleable  interest,  and 
it  lies  on  the  plaintiff  in  ejectment  to  show  what  was  the  nature  of  the 
tenancy,  how  it  ceased  by  virtue  of  the  court-sale,  and  how  his  right  to 
present  possession  accrued.  It  is  no  doubt  for  the  tenant  to  prove  a 
permanent  occupancy  right  when  the  plaintiff  makes  out  a  prima  facie 
case  for  his  eviction,  but  it  does  not  follow  from  his  failure  to  prove  such 
right  that  such  other  interest  as  he  really  had  was  not  saleable.  As  to 
Section  38  of  Act  VIII  of  1865,  on  which  reliance  is  placed  for  the 
appellant,  it  only  specifies  the  sources  from  which  a  saleable  interest  is 
derived,  but  it  was  not  intended  to  deal  with  presumptions  on  which  the 
onus  of  proof  rests  in  suits  for  ejectment.  According  to  Sections  106  and  108 
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of  the  Transfer  of  Property  Act,  which  only  declare  the  law  as  previously 
administered  in  this  presidency,  the  presumption  as  to  the  duration  of  an 
agricultural  tenancy  is  that  it  is  a  tenancy  from  year  to  year,  and  that  it 
is  an  assignable  interest  in  the  absence  of  an  agreement  or  local  usage  to 
the  contrary. 

In  V enkataramanier  v.  Ananda  Chetty  (1),  decided  by  this  Court  in 
1869,  it  was  held  that  the  tenancy  of  an  ordinary  pattadar  (raiyat)  in  a 
mitt  a  was  assignable.  This  Court  then  observed  :  "  We  apprehend  the 
established  general  rule  of  law  in  this  presidency  to  be  that  such  a  tenancy, 
when  properly  created,  entitles  the  tenant  to  the  right  of  occupancy  for 
the  purpose  of  cultivation  until  default  in  the  payment  of  tbe  stipulated 
rent  at  the  time  it  becomes  due,  and  that  it  may  be  determined  upon  such 
default  under  Section  41  of  Madras  Act  VIII  of  1865,  or  at  any  time  by 
tbe  landlord's  acceptance  of  a  surrender  by  the  tenant  which  is  required  to 
be  in  writing  by  Section  12  of  the  same  Act."  This  shows  that  even  in 
cases  in  which  a  permanent  right  of  occupancy  may  nob  be  shown  to  exist, 
there  may  be  a  right  to  continue  in  possession  so  long  as  rent  is  punctu- 
ally paid. 

In  Chockalinga  Pillai  v.  Vythealinga  Pundara  Sunnady  (2),  the  land- 
lord sued  to  eject  tbe  tenant  under  a  muchalka.  The  Court  then  held 
that  neither  the  Eent  Eecovery  Act  nor  the  Regulations  operated  to 
extend  a  tenancy  beyond  tbe  period  of  its  duration  secured  by  the  express 
or  implied  terms  of  the  contract  creating  [63]  it.  Holloway,  J., 
observed  there  was  nothing  in  any  existing  written  law  to  render  a  tenancy 
once  created  only  modifiable  by  a  revision  of  rent,  but  not  terminable 
at  the  will  of  the  lessor  exercised  in  accordance  with  his  obligations.  It 
was  also  observed  that  the  decision  in  V 'enkataramanier  v.  Ananda  Chetty  (1) 
went  too  far  in  laying  down  the  rule  as  to  a  pattadar's  right  of  occupa- 
tion in  the  broad  terms  that  it  did.  This  decis'on  is  an  authority  for 
the  position  that  when  there  is  a  contract,  express  or  implied,  the  duration 
of  the  tenancy  and  the  right  to  evict  the  tenant  are  governed  by  it  and 
that  to  that  extent  the  rule  laid  down  in  Venkataramanier  v.  Ananda 
Chetty  (1)  is  inapplicable.  Again,  in  Krishnasami  v.  Varadaraja  (3), 
which  was  a  Full  Bench  decision,  this  Court  observed  that  the  case  of 
Chocknlinga  Pillai  v.  Vythealinga  Pundara  Sunnady  (2)  did  not  derogate 
from  any  customary  right.  The  Court  discusses  the  nature  of  custom  on  the 
subject  and  observes  that  "  where  there  is  so  much  evidence  to  show  that  by 
the  custom  of  the  country  and  of  the  district  in  which  the  lands  are  situated 
pei  manent  cultivators  are  entitled  to  permanent  occupancy,  we  do  not  see 
how  this  urivilege  can  be  refused  to  the  defendants  whose  ancestors  have 
cultivated  the  lands  they  now  cultivate  for  at  least  70  years.  This  case 
shows  that,  the  general  custom  of  the  country  and  of  the  district  in  which 
tbe  land  in  suit  is  situated  may  materially  add  to  the  value  of  the  tenants' 
length  of  enjoyment  or  of  other  circumstacces  as  prima  facie  evidence  of  a 
right  of  permanent  occupancy.  In  Venkan  v.  Kesavalu  (4),  in  which  the 
plaintiffs  failed  to  prove  the  letting  alleged,  and  the  defendants  who  admit- 
ted that  the  land  belonged  to  the  plaintiffs  failed  also  to  establish  the  occu- 
pancy right  set  up  by  them,  this  Court  held  that  the  plaintiffs  were  not 
entitled  to  a  decree  in  ejectment.  This  negatives  the  view  that  there  is  a 
presumption  in  favour  of  a  tenancy  at  will.  According  to  the  course  of 
decisions,  therefore,  in  this  presidency,  the  landlord  may  determine  tbe 


(1)  5  M.H.C.R.  120. 
(3)  5  M.  354. 


(2)  6  M.H.C.R.  164. 

(4)  S.A.  1078  of  1887  unreported. 
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tenancy  if  there  is  a  contract,  express  or  implied,  by  exercising  his  will  in 
accordance  with  his  obligations  ;  that  there  is  no  presumption  in  favour  of 
a  tenancy  at  will ;  that  an  occupancy  right  may  exist  by  custom ;  that  a 
pattadar  or  raiyat  in  a  mitta  is  entitled  to  continue  in  possession  so  long  as 
he  regularly  pays  rent  and  has  a  saleable  interest,  and  that  by  reason  of 
special  [64]  circumstances  in  evidence  the  onus  of  proof  may  be  shifted, 
even  in  regard  to  a  permanent  occupancy  rignt,  from  the  tenant  to  the 
landlord. 

The  appellant's  pleader  draws  our  attention  to  the  case  of  Kripamoyi 
Dabiav.  Durga  Govind  Sirkar  (l),  and  to  the  decisions  cited  in  it.  In 
that  case  the  land  formed  part  of  a  patni  belonging  to  the  plaintiffs  and  the 
Courb  held  that  the  onus  lay  upon  the  tenant  to  show  that  his  holding 
under  the  plaintiffs  was  of  a  transferable  character.  Tne  holding  was  on 
a  patni  tenure,  and  it  may  well  be  that,  as  a  customary  incident  of  that 
tenure,  the  landlord  may  be  entitled  to  khas  possession  unless  the  tenant 
made  out  the  special  right  set  up  by  him.  But  in  Doya  Chand  Shaha  v. 
Anund  Chunder  Sen  Mozumdar  (2).  another  Divisional  Bench  of  the 
Calcutta  High  Court  held  that  there  was  no  presumption  that  any  tenure 
on  which  land  was  held  was  nob  transferable.  In  the  Privy  Council  case 
of  Perhlad  Sein  v.  Doorgapershad  Tewarree  (3),  which  was  relied  on  in 
Kripamoyi  Dabia  v.  Durga  Govind  Sirkar  (1),  the  defendant  set  up  an  in- 
termediate tenure,  a  mokurrari  tenure,  which  derogated  from  the  prima 
facie  right  of  the  zemindar  (plaintiff)  to  r>he  gross  collections  from  the 
mauzas  within  his  zemindari.  Adverting  to  this  prima  facie  right  of  the 
zemindar,  their  Lordships  of  the  Privy  Council  held  that  the  onus  lay  on 
the  defendant  of  proving  the  intermediate  tenure.  In  Sumbhoolall 
Girdhurlall  v.  Collector  of  Surat  (4),  the  question  was  whether  the  right 
to  levy  a  huk  called,  "torn  gams"  was  alienable.  The  Privy  Council  observe, 
apart  from  any  evidence  in  that  case,  that  the  onus  lay  upon  the  Govern- 
ment to  prove  that  there  was  something  in  the  nature  of  the  payment 
which  made  it  incapable  of  alienation. 

It  seems  to  me  that  the  foregoing  cases  show  that  unless  the  landlord 
has  a  prima  facie  right  to  evict  the  tenant,  he  must  start  his  case  and 
show  how  such  right  accrued.  It  may  be  that  the  tenant  is  bound  to  prove 
a  permanent  occupancy  right  by  custom  or  contract  and  fails  to  do  so.  I 
do  not  see,  however,  how  this  failure  gives  the  landlord  a  right  to 
evict  the  tenant  from  the  land,  and  shows  that  the  tenant  has  no  other  in- 
terest in  the  land  which  though  not  a  permanent  occupancy  right,  may  be 
alienable.  Such  a  right  of  eviction  could  only  arise  either  because  there  is  a 
[65]  presumption  that  every  zemindari  raiyat  is  a  tenant  at  will,  unless 
and  until  he  shows  the  contrary,  or  because  the  liability  to  eviction  must, 
unless  the  special  case  set  up  by  the  tenant  is  proved,  be  taken  to  be 
admitted  upon  the  pleadings  or  by  the  mode  in  which  tne  parties  con- 
ducted their  case.  It  would  be  monstrous  to  hold  that  every  tenant  in  a 
zemindari  is  presumably  a  tenant  at  will.  Such  a  presumption  is  at 
variance  with  Section  106  of  the  Transfer  of  Property  Act  and  with  the 
course  of  decisions  in  this  presidency.  Nor  is  there  a  presumption  that  a 
tenancy  is  not  a  saleable  interest.  Such  presumption  is  contrary  to 
Section  10S  and  to  the  previous  course  of  decisions.  In  the  case  before  us 
there  was  no  admission  that  defendant  No.  2  was  a  tenant  at  will  or  that 
he  had  no  saleable  interest.  I  am  therefore  of  opinion  that  the  plaintiff 
is  not  entitled  to  a  decree  until  he  starts  his  case  and  shows  by  evidence 
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how  the  tenancy  of  defendant  No.  2  ceased  by  the  court-sale.  The 
decision  of  the  Judge  is  right,  and  I  would  dismiss  this  second  appeal 
with  costs. 

WILKINSON,  J. — I  think  the  Lower  Courts  were  right  in  holding 
that  the  burden  of  proof  lay  upon  the  plaintiff.  He  seeks  to  set  aside 
a  sale  of  his  tenant's  right  and  to  obtain  possession  of  the  land.  It  is 
evident  that  if  neither  side  gave  any  evidence,  plaintiff  could  nob  recover, 
for,  admittedly  defendant  No.  2  was  at  the  time  of  the  sale  a  tenant  of 
the  plaintiff,  and  it  has  not  been  shown  that  the  tenancy  has  terminated 
or  that  by  law  or  custom  a  tenant  is  prohibited  from  assigning  his  tenant 
right.  In  execution  of  the  decree  obtained  by  defendant  No.  1,  tho  second 
defendant's  rights  in  the  land  were  sold  and  purchased  by  defendant 
No.  1.  He  then  stepped  into  the  shoes  of  defendant  No.  2  as  a  tenant  of 
plaintiff,  and,  before  ejecting  him,  plaintiff  must  show  that  he  has  put 
an  end  to  the  tenancy.  This  he  has  failed  to  do,  and  the  Lower  Courts 
have  rightly  dismissed  his  suit.  This  second  appeal  fails  and  is  dismissed 
with  costs. 


'13  M.,'66. 
[66]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Parker  and 
Mr.  Justice  Shephard. 


PATHUKUTTI  (Plaintiff),  Appellant,  v.  AVATHALAKOTTI 
AND  OTHERS  (Defendants),  Respondents* 
[30th  July,  1888,  and  26th  April,  1889.3 

Muhammadan  law—WaJtf—  Conditional  and  revocable  dedication — Conditions  of  a  valid 
dedication. 

A  Muhammadan  by  an  instrument  revoking  a'  previous  [trust  deed  conveyed 
her  property  to  her  husband  on  trust  as  follows  :—  (I)  to  maintain  the  settlor 
and  her  children  out  of  the  income ;  (2)  to  hand  over  the  property  to  the  chil- 
dren on  their  attaining  majority  ;  (3)  in  the  event  of  the  settlor's  death  without 
.  leaving  children,  with  the  income  of  the  property  to  have  Kathoni  recited  in  a 
mosque,  give  food  to  the  Mollahs  who  come  there  for  reciting  the  same  and  get 
the  moilu  performed.  The  settlor  reversed  to  herself  and  her  representatives  an 
option  of  dealing  with  the  property  as  a  special  fund  for  the  maintenance  of  her 
children,  if  any. 

The  settlor  died  leaving  no  children.  In  a  suit  by  her  half-sister  against  her 
husband  and  others  to  recover  her  share  of  the  property  : 

Held,  per  MUTTUSAMI  AYYAR  and  PARKER  JJ.,  that  the  plaintiff  was  entitled 
to  recover  her  proportionate  share  of  the  property,  notwithstanding  the  provisions 
of  the  above  instrument. \ 

Per  SHEPHARD,  J. — There  has  been  no  complete  dedication  of  the  property, 
and,  except  so  far  as  regards  the  income  required  for  the  three  specific  oojects 
named  by  the  donor,  her  property  is  undisposed  of. 

Conditions  of  a  valid  wakf  considered. 

[Appr.,  18  C.  399  (413)  ;  R.,  24  A.    257   (270)  ;  20  G.   116  (166)  ;  18  M.  201   (211)  ;  8 
Bom.  L.R.  245  (250)  ;  8  O.C.  379  (387).] 

SECOND  APPEAL  against  the  decree  of  the  District  Judge  of  South 
Malabar  in  Appeal  Suit  No.  381  of  1887  confirming  the  decree  of  the 
Subordinate  Judge  of  South  Malabar  in  Original  Suit  No.  79  of  1885. 

•  Second  Appeal  No,  1082  of  1887. 
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The  parties  to  this  suit  were  Moplabs.  The  plaintiff  sued  defendants 
Nos.  2  and  3  (her  brothers),  defendant  No.  4  (her  half-sister),  and 
defendant  No.  1  (the  husband  of  her  late  half-sister,  Kuttiyachamma)  to 
recover  from  them  her  share  of  the  property  of  the  late  Kuttiyachamma 
and  of  her  late  half-brother,  Kammali  Kutti. 

It  was  pleaded  that  the  plaintiff's  claim  on  the  estate  of  Kammali 
Kutti  was  barred  by  limitation,  and  this  plea  prevailed  in  both  the  Subor- 
dinate Court  and  the  District  Court.  With  [67]  reference  to  the  plaint- 
iff's claim  on  the  estate  of  Kuttiyachamma  the  defence  was  that  she  had 
by  an  instrument  which  was  filed  as  Exhibit  I,  conveyer!  her  property 
including  certain  property  which  she  held  under  the  will  of  Kammali  Kutti, 
to  defendant  No.  1  on  certain  charitable  trusts  which  were  described  in 
the  will  of  Kammali  Kutti,  and  that  the  plaintiff  accordingly  had  no  right 
to  share  in  it.  Both  the  Subordinate  Judge  and  the  District  Judge  held 
that  Exhibit  I,  of  which  the  material  portions  appear  in  extenso  in  the 
judgment  of  MuTTUSAMI  AYYAR,  J.,  was  a  valid  wakf  deed,  and  prevailed 
against  the  claim  of  the  plaintiff,  and  they  accordingly  passed  decrees  for 
the  defendants. 

The  plaintiff  preferred  this  appeal. 

Bamasaim  Mudaliar  and  Sankara  Menon,  for  appellant. 

Nnrayina  Rau,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the  following  judgments. 

JUDGMENTS. 

PARKER,  J. — I  am  of  opinion  that  the  District  Judge  clearly  intended 
to  express  his  agreement  with  the  Subordinate  Judge  that  the  plaintiff's 
allegation  that  she  had  shared  in  the  income  of  her  late  brother's 
property  was  untrue,  and  hence  that  the  suit  with  resoect  to  that  was 
barred.  As  to  item  No.  1  (the  house),  the  District  Judge  found  that  the 
alleged  eift  to  Biyachu  Kutti  and  her  daughters  was  not  proved. 

The  remaining  point  is  whether  Exhibit  I  is  a  wakfnama  and  valid 
against  the  plaintiff,  and  the  sole  difficulty  in  construing  it  has  arisen 
from  paragraph  5. 

It  must  be  remembered  that  Exhibit  I  refers  to  two  distinct  properties 
— (l)  those  of  the  executant  (Kuttiyachamma)  herself,  (2)  those  which  she 
held  under  the  will  of  her  late  brother,  Kammali  Kutti.  Kammali  Kutti 
would  appear  to  have  dedicated  all  his  property  to  charitable  purposes 
for  which  his  sister,  was  the  trustee,  and  she  provides  (paragraph  6) 
that  the  holder  of  her  property  in  the  future  shall  continue  to  conduct  the 
charities  founded  by  her  brother. 

With  respect  to  her  own  property,  Kuttiyachamma  revokes  a  former 
deed  and  provides  (paragraph  2)  that  her  husband  shall  take  possession  of 
it.  He  is  to  pay  the  Government  kist,  &c.,  with  the  surplus  income  and 
maintain  her  and  any  childern  that  may  be  born  to  her.  If  any  children 
attained  majority  the  husband  was  then  to  make  over  the  property  to 
them. 

[68]  Paragraph  3  provides  that  if  the  lady  have  no  offspring  or  they  die 
after  birth,  her  husband  is,  after  the  lady's  death,  to  spend  the  whole 
income  in  prayers  and  charities  which  may  be  beneficial  to  her,  and  after  his 
death  the  senior  male  and  senior  female  of  the  tarwad  are  jointly  to 
conduct  these  charities. 

Paragraph  4  provides  that  if  the  children  survive  their  parents  the 
above-mentioned  members  of  the  tarwad  (the  senior  maid  and  senior 
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1889       female)  shall  be  guardians  of  the  children  and  shall  render  account  to  them 

APRIL  26.    and  make  over  the  property  to  them  on  attaining  majority.     Then  follows 

a  declaration  that  if  the  husband  predecease  the  lady,  she  will,    whether 

APPEL-     ^th   or   without   children,  conduct  these    charities   until   her   death.     I 

LATE       apprehend  that  the  charities  here  referred  to   must  be  Kammali    Kutti's 

CIVIL,      charities,  since  the  lady  apparently  intended    (paragraph  2)  that  she   was 

to  have  the  income  of  her  own  property  during  her  life  and  that,  after    her 

13  M.  66.    death,  it  should  go  to  her  children  (if  any). 

This  construction  is  borne  out  by  paragraph  5  by  which  I  understand 
the  lady  to  mean  that  no  charities  are  to  be  conducted  out  of  her  own 
property  till  her  death,  and  that  if  she  has  children  who  survive,  the 
property  is  to  go  to  them  absolutely,  unburdened  by  any  dedication  for 
charitable  purposes,  though  of  course  they  would  have  to  perform  Kammali 
Kutti's  charities. 

Taking  this  view  of  the  document,  I  think  that  Exhibit  I  was  only  a 
conditional  dedication  of  the  lady's  property  for  religious  and  charitable 
puiposes,  —conditional  upon  the  event  which  has  happened,  viz.,  the 
death  of  the  lady  herself  and  the  failure  of  any  issue  which  attained 
majority. 

Is  such  a  conditional  deed  a  wakfnama  ?  It  appears  to  me  that  it 
is  not. 

In  Jugatmoni  Chowdrani  v.  Bomjani  Bibee  (l)  the  essentials  of  wakf 
grant  were  discussed,  and  they  are  denned  to  be  four  in  numbar — (1)  the 
ultimate  application  must  be  to  ohjects  not  liable  to  become  extinct ;  (2)  the 
appropriation  must  be  at  once  complete  ;  (3)  there  must  be  no  stipulation 
for  sale  and  expenditure  of  the  price  on  the  appropriator's  necessities ; 
(4)  perpetuity  is  a  necessary  condition. 

Conditions  number  1  and  2  do  not  apply  in  the  present  case.  Had 
one  of  the  lady's  children  lived  to  attain  majority,  he  would  [69]  have 
taken  an  absolute  interest,  and  the  religious  and  charitable  appropriation 
would  have  altogether  failed.  This  condition  being  interposed,  the 
appropriation  as  wakf  was  not  at  once  complete. 

In  Fatmabibi  v.  The  Advocate- General  of  Bombay 12)  it  was  held  that 
a  wakf  must  be  unconditional  and  not  subject  to  an  option  ;  this  is  not  the 
case  here  (paragraph  5  of  Exhibit  I},  and  Exhibit  I  itself  revokes  a  former 
deed.  (See  Baillie's  Moohummudan  Law,  p.  556).  In  the  Bombay  case 
the  corpus  of  the  property  could  never  absolutely  revert,  and  the  interposed 
private  interests,  which  might  or  might  not  endure,  were  held  not  to  avoid 
the  ultimate  charitable  trust.  In  this  case  the  trust,  as  far  as  the  children 
were  concerned,  was  certainly  revocable. 

The  decision  in  Amrutlal  Kalidas  v.  Shaik  Hussein  (3)  differs  from 
the  present  case  :  in  that  case  the  corpus  of  the  property  was  irrevocably 
dedicated  to  charitable  and  religious  purposes,  though  as  to  the  income 
there  was  a  perpetuity  created  in  favour  of  the  descendants  of  the  founder 
as  long  as  any  should  exist. 

For  these  reasons,  it  appears  to  me  that  Exhibit  I  is  invalid  as  a  wakf 
deed  and  that  the  provisions  of  paragraph  3  as  to  the  appropriation  of 
the  income  of  Kuttiyachama's  own  property  for  religious  and  charitable 
purposes  wholly  fail. 

I  would  ask  the  District  Judge  to  return  a  finding  on  the  issue,  "  To 
what  proportionate  share  in  the  properties  described  in  Exhibit  I  is  the 
plaintiff  entitled  ?" 


(1)  IOC.  533. 


(2)  6  B.  42 
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SHBPHARD,  J. — The  plaintiff  seeks  to  recover  her  share  of  the  pro- 
perty left  by  her  half-brother  Kammali  who  died  in  1868  and  her  half  share 
of  the  estate  of  her  sister  who  died  in  1882.  The  first  part  of  the  plaintiff's 
claim  the  Subordinate  Judge  held  to  be  barred  by  limitation,  finding  that 
it  was  not  proved  aa  alleged  by  the  plaintiff  that  she  had  enjoyed  any  part 
of  the  income  of  the  property  since  1868  and  that  there  was  no  admission 
to  take  the  case  out  of  the  statute.  The  District  Judge  concurred  in  this 
finding,  and,  though  he  did  not  say  so  in  express  words,  clearly  meant  to 
agree  with  the  Subordinate  Judge  in  holding  that  the  suit  was  barred  ;  and 
in  their  holding  I  think  the  Courts  below  were  right,  inasmuch  as  the 
plaintiff  was  entitled  to  her  share  immediately  on  the  death  of  her  brother 
Kammali,  and  more  than  twelve  years  intervened  between  the  date  of  his 
death  and  the  [70j  filing  of  the  suit  (Article  123  of  the  Second  Schedule  to 
the  Limitation  Act).  The  District  Judge  also  found,  agreeing  with  the 
Subordinate  Judge,  that  the  alleged  gift  by  Maria  Kutti  to  Biyachu  and 
her  daughter  was  not  proved.  So  far  therefore  the  appeal  must  be  dis- 
missed. To  the  rest  of  the  claim,  that  is,  to  the  claim  in  respect  of 
Kuttiyacha's  estate  the  Courts  agreed  in  thinking  that  the  instrument 
executed  by  her  in  1881  afforded  a  complete  answer. 

In  both  Courts  this  instrument  (Exhibit  I)  was  construed  as  an  instru- 
ment constituting  the  property  dealt  with  wakf  with  a  condition  attached 
that,  if  children  were  born  to  Kuttiyacha,  they  were  to  take  the  property. 
In  this  instrument,  executed  by  Kuttiyacha  when  pregnant,  she  directs 
her  husband  to  take  possession  of  the  property  specified,  and  with  the 
surplus  income  to  support  her  children  and  conduct  the  charities  according 
to  the  will  of  Kammali.  He  is  to  hand  over  the  property  to  the  children 
on  their  attaining  majority. 

Then  follows  tho  clause  which  is  supposed  to  make  the  instrument 
an  instrument  of  wakf.  In  this  clause  the  trustee  is  directed  in  the  event 
which  has  happened,  viz.,  of  Kuttiyaohamma  leaving  no  children,  with 
the  income  of  the  properties  to  have  kathom  recited  in  Jumath  mosque 
at  Ponnani,  give  food  to  the  Mollahs  who  come  there  for  reciting  the 
same,  and  get  the  moilu  performed.  It  was  not  present  to  her  mind  that 
then  those  objects  would  exhaust  the  income  of  the  properties,  for  she 
proceeds  to  direct  the  trustee  to  conduct  "  other  charities  beneficial  to  me 
for  ever.  " 

If  the  further  direction  had  been  so  framed  that  any  effect  could  be 
given  to  it,  it  might  be  said  that  there  was  a  complete  dedication  of  the 
property,  no  pare  of  the  income  being  left  undisposed  of.  But  the 
direction  is  expressed  in  such  general  terms  as  to  give  the  trustee  no 
sort  of  guidance.  In  order  that  a  gift  for  a  charitable  purpose  or  indeed 
for  any  purpose  should  be  operative  and  take  effect,  the  object  which 
the  giver  proposes  must  he  defined  with  certainty.  The  requisite  certain- 
ty is  here  wholly  wanting  and  therefore  no  effect  can,  in  my  opinion, 
be  given  to  the  final  direction  of  Kuttiyachamma.  It  follows  that 
there  has  been  no  complete  dedication  of  the  property,  and  that,  except 
so  far  as  regards  the  income  required  for  the  three  specific  objects  named 
by  the  donor,  her  property  is  undisposed  of.  £71]  Taking  this  view  of 
the  instrument,  I  think  that  no  question  of  wakf  arises  and  that  the  plaint- 
iff as  one  of  the  Kuttiyachamma's  heirs  is  eatitled  to  the  share  of  her 
property  burdened  with  the  charges  she  has  imposed  upon  it. 

I  would  reverse  the  decree  of  the  Lower  Court  except  so  far  as  relates 
to  the  estate  of  Kammali  and  grant  the  plaintiff  a  decree  for  the  recovery 
of  her  share  of  the  estate  of  Kuttiyacha,  the  decree  being  made,  however, 
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without  prejudice  to  the  rights  of  the  trustee  in  respect  of  the  three  specific 
duties  imposed  upon  by  Clause  3  of  Exhibit  I. 

This  second  appeal  was  referred  under  the  provisions  of  Section  575 
of  the  Civil  Procedure  Code  to  MUTTUSAMI  AYYAR,  J.,  who  delivered  the 
following 

FINAL  JUDGMENT. 

MUTTDSAMI  AYYAR,  J. — This  second  appeal  has  been  referred  to  me 
under  Section  575  of  the  Civil  Procedure  Code  owing  to  a  difference  of 
opinion  between  the  learned  Judges  who  heard  it. 

The  appellant,  a  Mopla  lady  in  South  Malabar,  sued  for  her  share 
under  Mahomedan  lawin  the  property  of  her  deceased  half-brother  Kammali 
Kutti  and  half-sister  Kuttiyachamma.  The  claim  was  considered  by  the 
Courts  below  to  be  barred  by  limitation  so  far  as  it  related  to  the 
property  of  Kammali  Kutti.  Their  decision  reste  J  on  the  ground  that  the 
half-brother  died  more  than  twelve  years  before  suit  and  tbab  the  appellant's 
averment  that  she  participated  in  the  enjoyment  of  his  property  within 
twelve  years  was  not  true.  Upon  the  facts  found,  the  decision  is  correct, 
and  on  this  point,  there  is  no  difference  of  opinion  between  the  Judges  who 
first  heard  this  appeal.  They  also  agreed  that  upon  the  finding  that  there 
was  no  moveable  property  of  which  partition  could  be  decreed,  the  claim; 
regarding  a  share  therein  was  properly  dismissed.  They  concurred  further 
in  holding  that  the  appeal  must  fail  in  regard  to  item  No.  1  of  the  immove- 
able  property.  It  is  only  necessary  for  me  for  the  purposes  of  this  reference 
to  mention  the  nature  of  the  contest  with  reference  to  items  2  to  6  which 
belonged  to  the  appellant's  deceased  half-sister  Kutbiyachamma.  The 
appellant's  case  was  that  the  settlement  made  by  that  lady  under  Exhibit  I 
was  inoperative  and  that  the  property  forming  the  subject  of  the  settlement 
was  liable  to  be  divided.  Both  the  Courts  below  considered  the  settlement 
to  be  valid.  In  this  Court  Mr.  Justice  Parker  held  that  Exhibit  I  was  a 
wakfnama  and  no  effect  could  be  given  to  it  as  the  dedication  to  charitable 
and  [72]  religious  use  it  provided  for  was  not  unconditional  and  complete. 
Mr.  Justice  Shephard  was  of  opinion  that  the  instrument  was  not  a 
wakfnama,  and  that  even  if  it  were  the  gift,  was  complete  in  the  sense 
that  the  giver  reserved  no  power  of  revocation.  The  question  I  have 
to  consider  is  whether  the  instrument  is  a  wakfnama,  and  whether  effect 
can  be  given  to  it  in  part  or  in  whole.  The  material  portions  of  the 
document  are  paragraphs  2  to  5,  and  they  run  in  these  terms  :— 

"  2.  You  shall  from  this  day  onwards  keep  in  possession  the  pro- 
perties specified  in  the  schedule  along  with  the  above-mentioned  docu- 
ments, defray  the  customary  expenses  and  pay  the  Government  revenue, 
and  with  the  surplus  income  you  shall  until  death  maintain  me  who  am 
pregnant  and  the  children  I  may  bring  forth,  and  conduct  the  charities 
according  bo  the  testamentary  instrument  of  the  deceased  Kummali  Kutti. 
Besides,  when  the  children  I  may  bring  forth  attain  majority,  you  shall 
make  over  the  properties  to  them  along  with  the  documents. 

"  3.  If  either  I  have  no  offspring,  or  if  they  die  after  birth,  with  the 
income  from  the  properties,  you  shall,  after  my  death,  have  kathom  recit- 
ed in  the  Jumath  mosque  at  Ponnani,  give  food  to  the  Mollahs  who 
come  and  live  there  for  reciting  the  same  and  get  the  moilu  performed, 
and  you  shall,  with  due  regard  to  time  and  propriety,  conduct  other 
charities  beneficial  to  me  for  ever  without  any  default.  Bub  you,  till 
your  death,  and  after  your  .lifetime,  the  senior  male  member  and  the 
senior  female  member  of  my  tarwad  for  the  time  being  jointly,  shall ' 
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be  responsible  for  the  management  of  the  charities.  The  Mahadur  Tangal 
for  the  time  being  of  Ponnani  shall  have  the  superintendence  of  the 
charities  conducted  by  my  tarwad  and  the  power  to  conduct  them  with- 
out default. 

"4.  If  children  be  born  and  they  survive  us,  the  aforesaid  members 
of  my  tarwad,  who  have  been  appointed  to  conduct  the  charities,  shall 
have  the  liberty  and  power  to  be  the  guardian  of  the  children  and  to 
render  account  and  make  over  the  (properties)  in  case  (they)  have  to  be 
transferred  on  their  attaining  majority.  If  you  die  after  children  are 
born  and  I  be  alive,  or  if  there  be  no  children  and  I  survive,  I  shall,  in 
the  capacity  of  the  guardian  of  the  children  (in  the  former  case),  be 
prepared  to  conduct  these  charities,  and  I  shall  in  accordance  with  the 
provisions  of  the  above  paragraphs  conduct  the  charities  until  my  death. 

[73] "5.  Nothing  in  this  shall  be  considered  to  affect  my  arrange- 
ment that  the  charities  cannot  be  conducted  until  my  death,  and 
that  the  properties  cannot,  [?]  at  any  time  during  the  lifetime  of  the 
children,  be  taken  up  as  special  property  for  their  maintenance." 

There  appears  to  me  to  be  sufficient  ground  for  holding  that  the 
document  in  question  is  a  wakfnama.  The  event  that  has  arisen 
was  anticipated  by  the  settlor,  and  by  paragraph  3,  she  dedicated  the 
property  permanently  and  exclusively  to  religious  and  charitable  use  if  the 
contingency  anticipated  should  arise.  It  may  be  that  the  creation  of 
wakf  subject  to  a  contingency  is  either  valid  or  invalid,  in  part  or  in 
whole,  but  this  cannot  affect  the  construction  which  ought  to  be  placed  on 
the  instrument.  The  criterion  is  whether  from  the  contents  of  the  docu- 
ment it  could  reasonably  be  inferred  that  a  wakf  ox  an  endowment  for 
religious  and  charitable  use  was  intended.  It  should  also  be  borne  in  mind 
that  the  creation  of  a  perpetuity  except  for  and  in  connection  with  the 
ultimate  destination  of  property  to  such  use  would  be  open  to  objection. 
The  instrument  being  a  wakfnama,  the  further  question  arises,  whether  it 
is  valid,  and  I  am  of  opinion  that  it  is  not.  The  dedication  should  not 
depend  on  a  contingency  and  the  appropriation  must  at  once  be  complete 
and  not  suspended  on  anything.  Baillie,  at  page  556,  gives  an  illustration, 
observing  if  one  were  to  say  ''  my  mansion  is  a  charity  appropriated  to 
the  poor  if  my  son  arrives,"  and  the  son  should  arrive,  the  mansion  does 
not  still  become  wakf.  He  adds,  if  one  should  say  this,  "  my  land  is 
charity  if  such  a  one  pleases,"  and  if  the  person  referred  to  should  indicate 
his  pleasure,  still  the  wakf  would  be  voi<l.  I  take  the  reason  to  be  that 
at  the  time  of  settlement  there  was  no  absolute  or  complete  appropriation 
in  the  sense  that  no  proprietary  interest  was  reserved  and  that  the  pro- 
perty was  effectually  constituted  to  be  charity  property.  I  do  not 
desire  to  be  understood  as  saying  that  the  interposition  of  an  inter- 
mediate estate  limited  in  duration  would  invalidate  the  creation  of 
a  wakf,  provided  that  there  was  an  out  and  out  appropriation  at  the 
time  of  the  settlement.  In  that  case,  the  appropriation  to  religious  use 
would  only  be  deferred  so  long  as  the  interposed  estate  continued  and  there 
would  be  no  reason  for  saying  that  the  religious  appropriation  might  fail 
altogether.  In  the  present  case  there  is  also  another  objection  as 
observed  by  Mr.  Justice  Parker.  In  paragraph  5,  the  settlor  [74]  reserv- 
ed an  option  to  her  during  her  life  and  an  option  to  her  representatives 
even  after  her  death,  to  the  extent  of  dealing  with  the  endowment  as  a 
special  fund  for  the  maintenance  of  her  children,  if  any.  Seeing  that  she 
revoked  ,a  former  settlement,  I  cannot  say  that  she  did  not  desire  to  have 
an  option  to  do  the  same  in  regard  to  the  settlement  before  me.  As  to 
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the  decided  cases  to  which  my  attention  was  called,  the  ground  on  which 
the  decision  rested  in  Delroo.t  Banoo  Begum  v.  Naivab  Syud  Ashgur 
Ally  Khan  (1)  was  that  the  settlor  did  not  understand  in  making  the 
settlement  that  she  was  creating  a  tenure  in  the  nature  of  a  wakf.  The 
decision  ia  Mahomed  Hamidulla  Khan  v.  Lotful  Huq  (2)  is  an  authority 
in  support  of  the  view  which  I  take,  and  the  facts  of  that  case  were 
similar  to  this,  inasmuch  as  a  contingency  was  indicated  by  the  creation 
of  an  intermediate  estate  which  might  prevent  the  ultimate  dedication  to 
religious  use  from  ever  taking  any  effect  at  all.  Nor  does  the  case  in 
Luchmiput  Singh  v.  Amir  Alum  (3)  support  this  appeal.  The  case  in 
Jewun  Doss  Sahoo  v.  Shah  Kubeerooddeen  (4)  did  not  decide  the  question 
which  is  here  raised  for  decision.  As  for  the  case  in  Fatma  Bibi  v.  The 
Advocate- General  of  Bombay  (5).  Mr.  Justice  West  observes  that  the  direct 
ownership  of  the  property  was  completely  parted  with,  whilst  in  the  case 
before  us  the  settlor  reserved  an  option.  The  ratio  decidendi  in  Mahomed 
Hamidulla  Kh&n  v.  Lotful  Huq  (2)  is  that  the  principle  underlying  a  wakf 
is  charity  and  the  ultimate  application  of  property,  the  subject  of  wakf 
must  be  certain  and  to  objects  which  never  become  extinct  and  those 
objects  must  be  all  of  religious  and  charitable  character.  This  is  in 
accordance  with  Hedaya  as  read  by  Hanifa,  "  that  to  constitute  a  wakf, 
there  must  be  a  dedication  solely  to  the  worship  of  God  or  to  religious  or 
charitable  purposes."  It  seems  to  me  that  unless  the  ultimate  application 
of  the  property  to  religious  or  charitable  use  can  be  predicated  with 
certainty  from  the  deed  of  the  settlement,  it  cannot  be  said  that  one 
essential  ingredient,  viz.,  application  to  charity  is  not  wanting  and  that;  a 
valid  wakf  is  created.  For  these  reasons,  I  come  to  the  same  conclusion 
to  which  Mr.  Justice  Parker  has  come.  The  result  is  that  the  order 
proposed  by  him  [75]  will  be  the  order  of  the  majority 'of  the  Judges  who 
took  part  in  this  appeal. 

[In  compliance  with  the  above  order  the  'District  Judge  returned  a 
finding  which  was  accepted  by  the  High  Court,  and  the  decree  appealed 
against  was  accordingly  modified  by  awarding  to  the  plaintiff  -/f  of 
items  Nos.  2 — 5  described  in  Exhibit  I.] 


13  H. 75. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


KOMBI  (Plaintiff),  Appellant  v.  AUNDI  AND 
OTHERS  (Defendants),  Respondents*      [8th  and  30th  July,  1889.] 

Specific  Relief  Act— Act  I  of  1877,  Section  42 — Suit  for  declaration  of  title  as  holder  of 
a  stanom  to  which  a  malikana  allowance  is  attached — Pensions  Act — Act  XXIII  of 
1871,  Sections. 

Suit  to  declare  plaintiff's  title  to  the  stanom  of  fifth  Raja  of  Palghat  ;  the  first 
Raja  (defendant  No.  1)  received  a  malikana  allowance  from  Government  payable 
to  the  various  stanomdars,  but  had  refused  to  p.-iy  to  plaintiff  the  fifth  Raja's 
share : 


(1)  15  B.L.R.  167. 
(4)  2  M.I.A.   390. 


Second  Appeal  No.  744  of  1888. 
(2)  6  C.  744. 
(5)  6  B.  42. 


(3)  9  C.  176. 
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Held,thc  plaintiff  being  entitled  to  sue  for  farther  relief  than  the  declaration  of 
his  title  and  having  omitted  to  do  so,  the  suit  must  be  dismissed  under  Specific 
Belief  Act,  Section  42. 

Per  cur  :  Pensions  Act,  Section  6,  was  not  applicable  to  this  case. 
[P.,  10  M.L.J.  251  (252) ;  R.,  29  B.  480  (491)  =  7  Bom    L.B.  497  ;  18  M.  187  (188)  ;  15 
Ind.  Gas.  552  1553)  ;  2  0  C.  57  (58).] 

SECOND  Appeal  against  the  decree  of  L.  Moore,  Acting  District 
Judge  of  South  Malabar,  in  Appeal  Suit  No.  25  of  1888,  reversing  the 
decree  of  S.  Subbramanya  Ayyar,  District  Munsif  of  Temelprom,  in 
Original  Suit  No.  8  of  1887. 

Suit  for  a  declarabion  that  the  plaintiff  was  entitled  to  the  stanom  of 
the  fifth  Raja  of  Palghat.  Defendant  No.  1  was  the  first  Raja,  and  as 
such  he  received  from  Government  a  malikana  to  distribute  among  the 
other  Rajas,  being  the  stanomdars  of  the  kovihgom.  The  plaint  stated 
that  defendant  No.  1  refused  to  pay  the  fifth  Raja's  share  to  the  plaintiff, 
who  accordingly  brought  this  suit  to  establish  his  title. 

[76]  The  District  Munsif  passed  a  decree  for  the  plaintiff,  but  it 
was  reversed  on  appeal  by  the  District  Judge,  who  held  that  the  suit  was 
not  cognizable  by  the  District  Munsif. 

The  plaintiff  preferred  this  second  appeal  against  the  decree  of  the 
District  Judge. 

Sankaran  Nayar,  for  appellant. 

Rama  Rau  and  Ramachandra  Ayyar,  for  respondents. 

The  further  facts  of  this  case  and  the  arguments  adduced  on  second 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the  following 

JUDGMENTS. 

WILKINSON,  J. — The  plaintiff,  one  Kombi  Achan,  instituted  this 
suit  to  obtain  a  declaration  that  he  was  the  fifth  Raja  of  Palghat.  The 
Munsif  decreed  for  the  plaintiff,  but  on  appeal  the  District  Judge  dismis- 
sed the  suit  on  the  grounds — (l)  that  the  suit  was  not  cognizable  by 
the  Muusif,  the  certificate  required  by  Section  6,  Act  XXIII  of  1871  not 
having  been  obtained,  and  (2)  that  the  plaintiff  was  entitled  to  further  re- 
lief and  could  not  therefore  maintain  a  suit  under  Section  42  of  the  Specific 
Relief  Act.  I  am  of  opinion  that  the  Judge  was  in  error  on  the  former 
point.  The  suit  was  not  a  suit  relating  to  any  pension  or  grant  of  money 
or  land-revenue  conferred  by  the  British  or  any  former  Government,  but 
merely  a  suit  for  a  declaration  as  to  the  plaintiff's  status.  No  doubt 
malikana  is  paid  by  Government  on  behalf  of  the  stanom  of  the  fifth  Raja, 
but  this  suit  did  not  seek  a  declaration  that  the  plaintiff  is  entitle  1  to  any- 
thing so  payable.  Act  XXIII  of  1871,  being  in  derogation  of  the  rights 
of  the  subject  to  resort  to  the  ordinary  Civil  Courts,  must  be  construed 
strictly.  But  the  suit  is  barred  by  the  provisions  of  Section  42,  Specific 
Relief  Act.  The  mal'.kana  payable  to  tiie  fifth  Raja  is  in  the  hands  of  the 
first  Raja.  There  being  a  disuute  between  the  male  members  of  the  family 
as  to  who  is,  in  virtue  of  seniority,  entitled  to  succeed  to  the  vacant  post, 
the  first  Raja  refused  to  pay  any  malikana  until  the  claimants  have  made 
good  their  title.  The  plaintiff  was  entitled  to  seek  further  relief  than  a 
mere  declaration  of  bis  status.  Being  entitled  to  an  executory  decree  he 
cannot  seek  a  mere  declaratory  decree.  The  decree  of  the  Lower 
Appellate  Court  must  therefore  be  affirmed  and  the  appeal  dismissed  with 
costs. 

MOTTUSAMI  AYYAR,  J.— This  was  a  suit  to  have  it  declared 
<that  the  appellant  (plaintiff)  was  entitled  to  the  stanom  of  the 
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1889       [77]  fifth  Raja  of  Palghab.     The  plaint  stated  that  his  status  as  such  was 

JULY  30.    denied  by  the  defendant  No.  4  and  that  defendant  No.  1,  who  drew  from 
the  Government  the  malikana  allowance  payable  to  the  several  stanoms 

APPEL-     aDd  edoms  in  the  kovilagom,  refused  to  pay  the  appellant  the  share  due 
LATE       to  the  fifth  Raja.     The   District  Judge    considered  that   the   suit   was 

ClVIL       n°k  cognizable  by  the  District  Munsif  under   the  provisions  of  Section  4 
of  Act  XXIII  of  1871  and  of  Section  42  of  Act  I  of  1877.     Hence  this 

13  M.  78.    second  appeal. 

I  am  also  of  opinion  that  the  Pensions  Act  has  no  application 
in  this  case.  The  suit  was  not  brought  against  the  Government,  nor 
was  any  relief  claimed  within  the  scope  of  the  Act.  As  soon  as  the  pension 
was  paid  by  the  Government  to  the  first  defendant,  it  ceased  to  be  a  pension 
payable  by  the  former  and  became  money  had  and  received  by  the  latter 
for  the  use  of  persons  entitled  to  the  several  stanoms  and  edoms  for 
whose  benefit  the  payment  was  made.  The  decision  in  Babaji  Hari  v. 
Bajaram  Ballal  (1)  is  not  in  point.  It  proceeded  on  the  ground  that  Act 
XXIII  of  1871  was  intended  not  only  to  guard  the  executive  Government 
against  responsibility  to  the  Civil  Courts  in  respect  of  pensions,  but  also 
to  keep  the  distribution  of  what  is  regarded  as  a  bounty  of  Government  in 
the  hands  of  its  executive  officers.  This  view  is  consistent  with  the 
decision  of  this  Court  in  regard  to  suits  for  partition  of  inams  mentioned 
in  Regulation  IV  of  1831  (Madras)  and  may  be  accepted  as  sound. 

But  this  was  not  a  suit  brought  to  obtain  a  declaration  that  the  fifth 
Raja  was  entitled  to  a  share  of  the  malikana  which  the  Government 
paid  the  first  defendant  professedly  on  his  own  account.  On  the  other 
hand  it  was  admitted  that  the  malikana  was  paid  by  the  Government  to 
the  first  defendant  to  be  distributed  among  the  fifth  Raja  and  others, 
the  only  matter  in  controversy  being  whether  the  appellant  was  the  fifth 
Raja.  This  differs  therefore  from  the  Bombay  case  in  that  the  money 
received  by  the  first  defendant  was  paid  bv  the  Government  and  received 
by  him  avowedly  for  distribution  among  the  fifth  Raja  and  others  of  his 
family,  and  it  is  nob  necessary  to  determine  for  the  purposes  of  this  suit 
that  the  fifth  Raja  is  entitled  to  a  share  in  the  malikana. 

Though  the  Pensions  Act  does  not  bar  this  suifc,  yet  the  [78]  decision 
appealed  against  must  ba  supported  under  Section  42  of  the  Specific 
Relief  Act.  It  provides  that  no  declaration  shall  be  made  when  the 
plaintiff,  being  able  to  seek  further  relief  than  a  mere  declaration  of  title, 
omits  to  do  so.  The  arrears  of  malikana  payable  to  the  fifth  Raja  and 
already  paid  to  the  first  defendant,  being  monies  had  and  received  by 
the  one  for  the  use  of  the  others,  their  recovery  was  the  further  relief 
which  the  appellant  was  at  liberty  to  claim  a,nd  which  he  omitted  to 
claim  or  abandon.  The  object  of  the  proviso  to  Section  42  is  to  avoid 
multiplicity  of  suits  and  to  prevent  a  person  getting  a  declaration  of 
right  in  one  suit  and  immediately  after,  tha  remedy  already  available  in 
another.  On  this  ground  the  appeal  must  fail  and  be  dismissed  with 
costs. 


(1)  1  B.  75. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar. 

MUNICIPAL  COUNCIL  OFTUTICOEIN  (Defendants),  Petitioners  v. 

SOUTH  INDIAN  EAILWAY  COMPANY  (Plaintiffs),  Respondents* 

[7th  August  and  3rd  September,  1889.] 

Municipal  tax— District  Municipalities  Act— Act  IV  0/1884  (Madras),  Sections  49,  50, 
53,  101  —  Wrongful  assessment  of  profession  tax  -  Jurisdiction  of  Small  Cause  Court 
— Provincial  Small  Cause  Courts  Act — Act  IX  of  1887,  Schedule  II,  paragraph  1 — 
Order  of  a  Local  Government. 

The  Municipality  at  Tuticorin  demanded  Rs.  50  as  profession  tax  from  the 
South  Indian  Railway  Company  which  had  already  paid  profession  tax  to  the 
Municipality  at  Negapatam.  The  company  complied  with  the  demand  under 
protest  and  sued  the  Municipality  for  a  refund  of  the  amount  paid  on  the  Small 
Cause  Side  of  the  District  Munsif's  Court : 

Held,  (1)  the  Court  had  jurisdiction  to  hear  and  determine  the  suit ; 

(2)  the  Municipality  at  Tuticorin  had  no  right  to  levy  the  tax  on  the 
Railway  Company  and  tha  decree  directing  the  amount  levied  to  be  refunded  was 
correct. 

[R.,  24  M.  205(218);  4  Ind.Cas.  951  (953)  =  2   P.R.  1910,  Cr.  =  109  P.L.R.  1909  =  23 
P.W.R.  1909;  16  Ind.Cas.  449  (452)  =  8  N.L.R.  107  ;  D.,  19  M.  10  (13).] 

[79]  PETITION  under  Act  IX  of  1887,  Section  25.  praying  the  High 
Court  to  revise  the  decree  of  S.  Krishnasami  Ayyar,  District  Munsif  of 
Tuticorin,  in  Small  Cause  Suit  No.  1041  of  1887. 

Siibramanya  Ayyar,  for  petitioners. 

Burton,  for  respondents. 

The  facts  of  this  case  and  tha  arguments  adduced  on  this  petition 
appear  sufficiently  for  the  purpose  of  this  report  from  the  following 

JUDGMENT. 

The  petitioners  in  this  case  are  the  Municipal  Council  at  Tuticorin 
and  the  counter-petitioners  are  the  South  Indian  Railway  Company.  The 
question  for  decision  is  whether  the  Eailway  Company  who  exercise  their 
profession  or  carry  on  their  business  as  such  Company  as  well  within  the 
limits  of  the  Municipality  at  Tuticorin  as  within  the  limits  of  the  Muni- 
cipality at  Negapatam  are  liable  under  Act  IV  of  1884  (Madras),  to  pay 
the  profession  tax  to  both  Municipalities.  The  facts  upon  which  the 
question  arises  are  shortly  these.  In  1884,  when  Act  IV  of  1884  was 
passed,  Negapatam  was  the  head-quarters  in  India  of  the  South  Indian 
Eailway  Company.  The  Company's  profession  tax  was  paid  for  that  and 
the  subsequent  year  to  the  Negapatam  Municipality.  In  April  1885, 
the  Company's  head-quarters  were  transferred  from  Negapatam  to 
Trichinopoly,  but  the  Negapatam  Municipality  continued  to  demand 
and  the  Eailway  Company  continued  to  pay  them  the  profession 
tax  due  for  1886-87  and  "for  the  first  half  of  1887-88.  On  6th 
August  1887,  the  Municipality  at  Tuticorin  gave  notice  to  the  Eailway 
Company  that  Es.  50  was  payable  to  that  body  as  the  Company's  pro- 
fession tax  for  the  first  half  of  the  year  1887-88.  This  demand  was  made 
after  the  Company  had  paid  Eg.  50  as  their  profession  tax  to  the  Munici- 
pality of  Negapatam  for  the  same  half-year.  On  the  31st  August  1887, 
the  Eailway  Company  paid  Es.  50  to  the  Municipality  at  Tuticorin  under 

*  Civil  Revision  Petition  No.  173  of  1888. 
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1889        protest  and  preferred  an  appeal  against  the  assessment  on  the  ground  that 
SEP.  3.      the  profession  tax  had -been  previously  paid  to  the  Negapatam  Municipality. 

Their  appeal    was   rejected    and   they    then    sued   for  a   refund    on  the 

APPEL-     Small  Cause   Side  of    the  District    Munsif's  Court    at   Tuticorin.     The 
LATE       Tuticorin  Municipality  resisted  the  claim  on  three  grounds,  viz.,  (l)  that 
CIVIL       'ne  8U'k  was  barred  by  Act  IV  of  1884   (Madras),    (2)  that   the  District 
Munsif  had  no  jurisdiction  to   entertain  it  on  the  Small  Cause  Side,   and 
13  M.  78.     (3)  that  the  tax,  of  which  a  refund  was  [80]  claimed,  had  been  lawfully 
levied.     The  District  Munsif  disallowed  their  objections  and  decreed  the 
claim  with  costs  and  the  contention  before  me  is  that  the  decision  is  con- 
trary to  law  as  regards  each  of  those  objections. 

As  to  the  first  objection,  viz.,  that  the  suit  cannot  be  maintained  in  a 
Civil  Court,  I  am  unable  to  support  it.  It  is  taken  with  reference  to  Sec- 
tion 101  which  provides  that  the  adjudication  of  an  appeal  by  the  Municipal 
Council  shall  be  final.  Section  97  allows  an  appeal  from  the  decision  of  the 
Chairman  to  the  Municipal  Council  in  regard  to  (i)  any  classification  or  revi- 
sion under  Section  54,  (ii)  any  valuation  or  assessment  under  Section  65 
and  any  revision  thereof  under  Section  71,  and  (iii)  any  tax  on  any  vehicle 
or  animal  demanded  on  behalf  of  the  Municipal  Council.  Act  IV  of  1884 
came  into  force  on  the  2nd  July  1884,  and  according  to  the  previous  deci- 
sions of  this  Court  in  Kamayya  v.  Leman  (1)  and  in  Leman  v.  Damodaraya 
(2)  a  distinction  was  made  between  a  suit  contesting  the  incidence  of  a 
tax  lawfully  imposed  and  a  suit  to  recover  back  money  wrongfully  levied 
on  the  ground  that  the  so  called  tax  had  no  legal  existence.  Section  85 
of  Act  III  of  1871  to  which  those  decisions  referred  provided  that 
"  no  person  shall  contest  any  assessment  in  any  other  manner  than  by 
an  appeal  as  hereinbefore  provided."  Section*85  of  the  Act  III  of  1871  and 
Section  101  of  the  present  Act  appear  to  me  to  be  substantially  the  same, 
and  the  jurisdiction  which  the  Civil  Courts  had  under  Section  85  of  the 
former  Act  was  not  taken  away  by  Section  101  of  the  Act  now  in  force. 
Again,  Section  87  of  Act  III  of  1871  provided  a  rule  of  decision  impliedly 
for  the  guidance  of  Civil  Courts  and  enacted  that  no  tax  shall  be  im- 
peached by  reason  of  any  mistake  in  the  name  of  any  person  liable  to 
pay  the  tax,  or  in  the  description  of  any  property  liable  to  the  tax,  or  in  the 
amount  of  assessment,  provided  that  the  directions  of  the  Act  be  in  sub- 
stance and  effect  complied  with.  Section  262  of  the  present  Act  re-enacts 
in  substance  Section  87  and  provides  further  by  clause  2  that  "No  action 
"  shall  be  maintained  in  any  Court  to  recover  money  paid  in  respect  of 
"any  tax,  &c.,"  levied  under  this  Act,  "provided  that  the  provisions  of  this 
"  Act  relating  to  the  assessment  and  levy  of  such  tax  and  to  the  collection 
"of  payments  have  been  in  substance  and  effect  complied  with."  There 
can  therefore  be  no  doubt  [8lJ  that  a  suit  will  lie  when  the  provi- 
sions of  the  Act  have  not  been  complied  with  in  substance  and  effect 
in  regard  to  the  assessment  and  levy  of  such  tax  and  the  tax  cannot  be 
considered  to  have  legal  sanction. 

The  second  objection  argued  before  me  is  that  a  Court  of  Small  Causes 
has  no  jurisdiction  to  entertain  this  suit.  It  is  conceded  that  under  Section 
15  of  Act  IX  of  1887  it  would  have  jurisdiction  if  the  suit  were  not 
specially  exempted  by  the  second  schedule  attached  to  that  Act,  but  it  is 
argued  that  it  is  so  exempted  and  reliance  is  placed  on  paragraph  1  of  the 
schedule  which  is  in  these  terms : — "A  suit  concerning  an  act  or  order 
"purporting  to  be  done  or  made  by  the  Governor-General  in  Council  or  a 

(1)  2  M.  37.  (2)  1  M.  158. 
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"Local  Government,  or  by  the  Governor-General  or  a  Governor  or  by  a        1889 
"Member  of  the  Council  of  the  Governor-General  or  of  the  Governor  of      SEP.  3. 
"Madras  or  Bombay,  in    his  official  capacity,  or   concerning    an  act   pur- 
porting to  be  done  by  any    person  by  order  of  the   Governor-General  in     APPEL- 
"Council  or  a  Local  Government."  LATE 

It  is  urged  that  the  sanction  and  approval  of  the  Governor  in  Council      CIVIL, 
are  necessary  under  Sections  49  and  50  of  Act  IV  of  1884  and  that  the  levy 
of  the  tax  with  such  sanction  is  an  act  done  by   the  order  of   the   Local     *'  "•  '** 
Government  within  the  meaning  of  the  above  cited  paragraph.     The  Act 
contemplated  by  paragraph  1  is  an  act  done  or  ordered  to  be  done  bv  the 
Local  Government  in  its  executive  or  administrative  capacity   and  the 
sanction  or  approval  contemplated  by  Sections  49  or  50  of  Act  IV  of  1884 
is  not  in  my  judgment  within  the  purview  of    paragraph  I   of  the   second 
Schedule. 

Tbe  third  objection  is  that  the  tax  of  which  the  refund  was  claimed 
was  lawfully  levied  under  Section  53.  After  directing  the  Municipal  Coun- 
cil to  notify  that  a  profession  tax  shall  be  levied,  it  provides  that  every  per- 
son, who,  within  the  Municipality,  exercises  any  one  or  more  of  the  arts, 
professions,  or  trades  or  callings  specified  in  Schedule  A,  shall,  subject  to 
the  provisions  01  Section  59,  pay  in  respect  thereof  the  sum  specified  in  the 
said  Schedule,  as  payable  by  the  persons  of  the  class  in  which  such  person 
is  placed.  Section  60  provides  that  no  person  shall  be  liable  to  the  payment 
of  the  tax  under  Section  53,  who  shall  prove  that  he  has  paid  the  tax  for 
the  same  half-year  in  any  other  Municipality.  It  is  not  disputed  in  this 
[82]  case  that  the  South  Indian  Kailway  Company  had  paid  their  pro- 
fesssion  tax  to  the  Municipality  at  Negapatam  when  the  Municipality  afc 
Tuticorin  called  upon  them  to  pay  their  profession  tax,  The  intention 
which  the  two  sections  suggest  when  they  are  read  together,  is  that  the 
person  liable  to  pay  a  profession  tax  has  to  pay  it  but  once,  and  that  when 
he  lawfully  pays  it  in  any  one  Municipality  he  is  not  liable  to  pay  another 
profession  tax  for  the  same  period  in  any  other  Municipality.  Any  other 
construction  would  lead  to  this  result, — that  the  South  Indian  Kailway 
Company  would  have  to  pay  as  many  profession  taxes  as  there  are  Muni- 
cipal towns  through  which  their  Railway  passes,  though  they  exercise  but 
one  profession.  The  tax  seems  to  be  regarded  as  being  in  the  nature  of  a 
license  or  registration  fee,  and  when  it  is  paid  and  the  exercise  of  the 
profession  is  once  licensed,  no  second  license  or  registration  fee  is 
intended  by  the  Legislature  to  be  required  for  the  same  half-year.  In 
this  connection  I  may  refer  to  the  proviso  of  Section  58  of  the  old  Act. 
It  was  in  these  terms  :  "  No  person,  who  shall  prove  that  he  has  paid 
the  tax  prescribed  in  this  section  in  any  one  Municipality,  shall  be  re- 
quired to  pay  the  same  for  the  same  half-year  in  any  other  Municipality, 
unless  it  shall  appear  that  he  has  exercised  in  both  Municipalities,  within  the 
same  half  year  the  art,  profession,  trade  or  calling  in  respect  of  which  he  has 
been  taxed."  The  omission  in  the  present  Act  of  the  last  clause  is  signifi- 
cant, and  appears  to  confirm  the  view  which  I  take. 

The  decision  of  the  District  Munsif  is  right,  and  I  dismiss  this  peti- 
tion with  costs. 
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[83]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 


VlSVANATHAN  (Defendant},  Petitioner  v.  SAMINATHAN  (Plaintiff), 
Respondent*      [26th  July  and  12th  August,  1889.] 

Contract  Act- Act  IX  of  1872,  Section  23  —  Unlawfu I  consideration— Marriage   brokage 
agreement— 'Hindu  law. 

Plaintiff  agreed  to  give  his  daughter  in  marriage  to  defendant's  nephew  in 
consideration  of  a  payment  of  Rs.  400.  It  was  not  alleged  that  the  money  was 
to  be  a  dowry  or  settlement  for  the  bride.  Rs.  200  were  paid  and  defendant 
executed  a  bond  for  the  balance.  The  marriage  took  place  in  the  asura  form. 
The  plaintiff  now  sued  on  the  bond : 

Held,  the  consideration  for  the  bond  was  not;  unlawful. 

[Overruled,  18  M.L.J.  403  =  4  M.L.T.  1  (P.B.)  ;  F.,  10  A.L.J.  159  =  16  Ind.  Gas. 
1004;  R.,  23  A.  495  1496);  1  C.L.J.  261;  15  C.W.N.  447  =  9  Ind.  Gas.  652; 
D.,  17  M.  9  (10)  =  3  M.L.J.  132.] 

PETITION  under  Section  25  of  the  Provincial  Small  Cause  Courts 
Act,  1887,  praying  the  High  Court  to  revise  the  decree  of  T.  Ganapati 
Ayyar,  Subordinate  Judge  of  Kumbakonam,  in  Small  Cause  Suit  No.  725 
of"  1888. 

Suit  on  a  bond.  The  bond  was  admitted,  but  the  defendant  pleaded 
that  the  consideration  was  unlawful,  and  also  that  the  consideration  had 
failed.  The  Subordinate  Judge  held  that  neither  of  these  pleas  was 
established,  and  passed  a  decree  for  the  plaintiff. 

The  defendant  preferred  this  petition. 

Desikacharyar,  for  petitioner. 

Sivasami  Ayyar,  for  respondent. 

The  facts  of  the  case  and  the  arguments  adduced  on  this  petition 
appear  sufficiently  for  the  purpose  of  this  report  from  the  following. 

JUDGMENTS. 

WILKINSON,  J. — This  is  a  petition  under  Section  25,  Act  IX  of  1887, 
to  set  aside  the  decree  of  the  Subordinate  Judge  of  Kumbakonam  in  Small 
Cause  Suit  No.  725  of  1888  as  contrary  to  law. 

The  parties  to  the  suit  are  Brahmans.  The  plaintiff's  daughter  was 
given  in  marriage  to  the  defendant's  brother's  son.  As  a  -consideration 
for  the  marriage,  the  defendant  paid  the  [84]  plaintiff  Rs.  200  and 
executed  a  bond  for  Rs.  200.  The  plaintiff  now  sues  to  recover  the  money 
due  under  the  bond.  The  defendant  pleaded  that  the  bond  was  executed 
for  cash  to  be  a  actually  advanced  and  denied  consideration.  He  further 
pleaded  that  the  consideration,  if  such  as  was  alleged  by  the  plaintiff, 
was  illegal.  The  Subordinate  Judge  found  that  the  bond  was  executed 
under  the  circumstances  alleged  by  the  plaintiff,  and  that  the  considera- 
tion was  not  illegal. 

Before  us,  it  is  argued  that  the  coniract  was  not  enforceable,  being  (1) 
against  public  policy  and  (2)  contrary  to  Hindu  law. 

No  doubt  it  has  been  long  held  in  England  that  all  contracts  or 
agreements  for  promoting  marriages  for  reward  (usually  termed  marriage 
brokage  contracts)  are  utterly  void.  The  principle  on  which  the  decisions 
have  proceeded  is  that  every  contract  relating  to  marriage  ought  to  be  free 


*  Civil  Revision  Petition  No.  325  of  1888. 
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and  open,  whereas  marriage  brokage  contracts  necessarily  tend  to  a  deceit        1889 

on  one  party  to  the  marriage,   or  on  the  parents  and   friends,  and  to  the     AUG.  12. 

promotion  of  marriage  by  hirelings,  instead  of  by  the  mediation  of  friends 

ami  relatives.     Now  I  very  much  doubt  whether  these  principles  can  be     AfPEL- 

made  applicable  to  this  case.     In  this  country  marriages  take  place  while       LATE 

the  contracting  parties  are  infants  incapable  of  making  any  choice  of  thoir      CIVIL. 

own,  and  the  consideration  may  often  be  received  by  the  father  for  the  use 

and  benefit  of  the  child.     That,  as  remarked   by  tbe   Subordinate  Judge,     13  M>  83» 

mairiages  in  the  asura  form  are  widely  prevalent  in  Southern  India  was 

observed  by  Strange  so  long  ago    as  1830  and  is  not  denied   at  the  bar, 

The  paucity  of  decisions  is   in  favour  of   the  contention  that   the  moral, 

consciousness  of  the  people  is  not-  opposed  to  the  practice.  In  consideration 

of  the  father  of  a  girl  giving  his  consent  to  the  betrothal  of  his  daughter, 

a  sum  of  money  is  paid  by  the  relatives  of   the  would-be    bridegroom   to 

the  father.     Is  this    immoral  or  opposed   to  public   nolicy  ?     Under  all 

circumstances     I  see  no  reason    for    so    holding.       Where    the  wife    is 

immature,  as  is  the  case  in  nearly  every  marriage  in  this  country,  it  is 

the  custom  that  she  should  raside  with   her  parents,  and  they   maintain 

her  as  a  matter  of    affection,    bub    not    of    obligation.     If    the    father 

is  poor  and  the  relatives  of  the   husband  well  to   do,    what  immorality 

can  there  be  in    tbe  latter  giving    to    the  former    a    sum  of  money  for 

the  maintenance  of  the  girl-bride  ?  It  is  true  that  in  the  passage  quoted  by 

[85]  the  Subordinate  Judge*  Manu  prohibits  a  father  from  receiving  a 

gratuity  for  giving  his  daughter  in  marriage,   but  the  prohibition  appears 

to  be  based  on  the  necessity  which   then  existed    of  commanding  fathers 

not  to  sell  their  offspring.     In  the  present;  case  there  is  no  question  of 

sale,  and    there   is    nothing  to  show  that  the  plaintiff  "  through  avarice" 

accepted  the  money  in  order  to  spend  it  on  himself  only.     In  tbe  present 

state  of  society,  I  am  not   prepared  to  hold  that  the  receipt  by  a    Hindu 

father  of  money  in  consideration  of  his  giving  his  daugh'er  in  marriage  is 

in  every  case  without  distinction  immoral   or   contrary    to   public    policy. 

Each  case  must  be  decided  on  its  own  merits.     I  may  remark  that  the 

facts  in  Dulari  v.  Vallabdas  Pragji  (l)  are   not  on  all  fours  with  this  casev 

and  that  the  dictum  of  Garth,  C.J.,  in  Ram  Chand  Senv.  Audaito  Sen  (2) 

was  unnecessary  for  the  decision  of  the  case  and  opposed  to  the  opinion 

of  Beverley,  J.,  who  sat  with  him. 

As  to  Hindu  law,  we  have  been  referred  to  no  authority  by  which 
the  asura  form  of  marriage  is  condemned.  In  his  Commentary  on  Hindu 
law,  Siromani  t  points  out  that  the  asura  form  is  the  same  as  the  arsha 
(which  he  classes  as  one  of  the  approved  forms),  the  only  difference  being 
that  the  form  is  called  asura,  if  any  other  property  than  cattle  is  taken  by 
the  father  of  the  bride.  In  the  absence  of  any  authority  that  the  asura 
form  of  marriage  is  contrary  to  custom  and  so  is  not  binding^  I  would1 
hold  that  the  marriage  of  the  plaintiff's  daughter  was  not  contrary  to 
Hindu  law.  Tha  relationship  of  husband  and  wife  is  created,  not  by  the 
form  of  marriage,  but  by  there^itati  in  of  mantras  prescribed  by  the  holy 
scriptures.  There  is,  says  Siromani,  no  difference  of  opinion  among  Hindu 
jurists  as  to  the  necessity  of  mantras  and  ceremonies  in  order  to  create 
the  relation  of  husband  and  wife. 

This  petition;  therefore,  fails  and  is  dismissed  with  costs.  •  '••'' 

' 


*   See  Mayne's  Hindu  Law,  4th  ed.,  §  78.  t  See  page  80- 

(1)  13  B.  126.      -  »  (2)  10  C;  1054. 
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PARKER,  J. — The  facts  found  are  that  the  plaintiff  agreed  to  give  his- 
daughter  in  marriage  to  the  defendant's  nephew  in  consideration  of  a  pay- 
ment of  Ea.  400.  Us.  200  was  paid  in  cash  and  a  hond  for  the  balance 
given  by  the  defendant.  The  marriage  took  place.  Trie  plaintiff  now  sued 
on  the  bond  for  the  balance  due  to  him.  Ir,  is  not  allege!  that  the  money 
was  pro- [86]  raised  as  a  dowry  or  settlement  for  the  bride.  Tfie  marriage 
was  in  the  asura  form. 

The  defendant  pleaded  that  the  consideration  was  illegal,  hut  the 
Subordinate  Judge  decreed  the  claim.  He  held  that,  though  th«  practice 
was  prohibited  by  Manu,  and  though  it  was  sinful  for  rich  parents  to 
receive  a  price  for  a  daughter,  it.  was  otherwise  with  poor  parents  who  had 
not  means  otherwise  to  meet  the  necessary  expenses  which  they  had  to 
incur. 

The  asura  form  of  marriage  was  in  its  origin  simply  a  marriage  by 
purchase.  The  arsha  form,  which  is  one  of  the  auproved  forms,  is  a  sur- 
vival from  the  asura,  and  in  it  the  price  paid  for  the  girl  dwindled  down  to 
a  gift  of  nominal  value  or  to  a  present  received  by  the  parents  for  the 
benefit  of  the  bride.  The  present  marriage  is  not  alleged  to  be  in  thearsfoa 
form.  The  asura  form  is  absolutely  forbidden  by  Manu  and  Narada, 
though,  as  a  matter  of  fact,  it  is  admittedly  prevalent  in  Southern  India. 

I  do  not  doubt  as  to  the  existence  of  the  custom,  and  it  is  significant 
that  there  should  be  so  few  cases  in  which  the  legality  of  the  consideration 
has  been  called  in  question  in  the  Courts. 

In  Juggessur  Chuckerbutty  v.  Panchcowree  Chuckerbutty  (1)  a  small 
cause  suit  was  brought  by  the  plaintiff  to  recover  a  sum  of  money  paid 
to  the  defendant  in  consideration  of  a  promise  made  by  the  latter  to- 
give  the  former  bis  sister  in  marriage,  which  contract  had  been  broken 
and  the  girl  married  to  another.  The  Subordinate  Judge,  in  referring  the 
case,  held  that,  according  to  English  law,  the  contract  would  be  invalid 
and  contrary  to  public  policy,  and  was  further  of  opinion  that  in  Inniathe 
practice  of  demanding  from  the  suitor  a  "  pan,"  the  amount  of  which  goes 
entirely  to  the  parent's  benefit,  none  of  it  being  in  the  nature  of  a  settle- 
ment upon  the  wife,  must  undoubtedly  tend  to  induce  the  exercise  of 
parental  influence  from  corrupt  motives  and  encourage  the  buying  and 
selling  of  women.  The  High  Court  of  Calcutta  did  not  discuss  the  ques- 
tion, but  merely  observed  that,  under  the  circumstances  stated,  an  action 
to  recover  back  the  money  paid  to  the  defendant  will  lie. 

In  Ranee  Lallun  Monee  Dossee  v.  Nobin  Mohun  Singh  (2)  a 
Hindu  contracting  a  second  marriage  agreed  to  Confer  on  the  party  whose 
sister  was  to  be  his  second  wife,  a  taluk  which  was  to  [87]  be  carved  out 
of  his  estate,  and,  until  id  was  ctrved  out,  to  make  a  yearly  payment  of  a 
fixed  sum.  The  High  Court  observed  that  the  document  on  which  the 
plaintiff's  case  was  based  having  been  executed  more  than  fifty  years  ago, 
it  was  a  great  deal  too  late  to  inquire  whether  there  was  consideration  for 
the  deed,  and  even  if  there  was  any,  whether  the  agreement  was  not  con- 
trary to  public  policy.  The  Judges  intimated  an  opinion  that  the  special 
agreement  made  was  not  without  consideration  or  contrary  to  public 
policy,  but,  observing  that  the  moneys  stipulated  for  under  the  agreement 
having  been  paid  for  the  last  fifty  years,  the  defeniants  were  not  at  liberty 
at  that  late  period  to  attack  the  origin  of  the  contract  and  ask  the  Court 
to  allow  them  to  repudiate  it. 


(1)  14  W.R.  154. 


(2)  25  W.R.  32. 
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The  case  of  Ram  Chand  Senv.  Audaito  Sen  (1)  is  similar  to  Juggessur 
Chnckerbutty  v.  Panchcowree  Chuckerbutty  (2)  and  the  Judges  followed 
that  decision.  It  was,  however,  intimated  by  Garth,  C.J.,  that  had  the 
action  been  by  the  father  to  recover  money  promised  as  "  puu  "  by  the 
bridegroom  ha  would  have  bean  disposed  to  hold  that  such  a  contract 
(even  in  this  country)  would  be  incapable  of  being  enforced  by  (he  rules 
of  equity  and  good  conscience.  Beverley,  J.,  howover  held  that  there 
was  nothing  i*nino'-al  in  sach  contracts  since  they  were  recognized  by  the 
customs  of  cne  country  and  not  prohibited  by  law. 

Tnese  decisions  were  considered  by  Jardine,  J.,  in  Dulari  v.  Vallabdas 
Pragji  (3)  in  which  the  plaintiff  prayed  for  leave  to  sue  as  a  pauper  to 
recover  Us.  2,500,  which  the  defendant  had  agreed  to  pay  her  for  giving 
him  a  girl  in  marriage,  whom  however  he  had  subsequently  seduced  with- 
out marriage.  The  learned  Judge  held  that  the  plaintiff  was  not  a  pauper 
and  under  Section  407,  Clause  (c),  that  her  allegation  did  not  show  a  right 
to  sue,  since  such  contracts  were  immoral  and  agiinst  public  policy  even 
in  the  present  state  of  matrimonial  relations  in  India,  and  should  not  be 
enforced  in  the  Courts  of  Law.  A  similar  decision  by  Scott,  J  ,  in  1884 
was  referred  to  and  followed. 

None  of  these  decisions  are  exactly  on  all  fours  with  the  present. 
Jttggessrir  Chnckerbutty  v.  Panchcoioree  Chuckerbutty  (2)  and  Ram  Chand 
Sen  v.  Audaito  Sen  (1)  were  actions  brought  by  the  bridegroom  to  recover 
money  paid,  the  consideration  for  which  C88]  had  failed,  and  the  remarks 
of  Garth,  C.J.,  which  would  bear  upon  the  present  case  were  extra-judicial ; 
the  decision  in  Ranee  Lallun  Monee  Dosee  v.  Nobin  Mohun  Singh  (4) 
proceeded  upon  the  ground  that  lapse  of  time  had  made  the  origin  of  the 
contract  immaterial ;  in  the  case  before  Jardine,  J.,  though  the  plaintiff 
did  stand  in  loco  parentis,  the  decision  proceeded  upon  the  double  ground 
that  plaintiff  was  not  a  pauper,  while  the  case  before  Scott,  J.,  was  really 
a  suit  by  a  matrimonial  agent. 

The  asura  for  no  of  marriage,  though  disapproved  by  Hindu  writers, 
is  still  recognized  as  a  valid  form,  and  the  practice  of  parents  taking  money 
from  the  bridegroom  or  his  family  in  consideration  of  the  marriage  is  not 
prohibited  by  law.  The  question  is,  ought  the  Courts  to  treat  it  as 
immoral  or  opposed  to  public  policy  (Section  23,  Indian  Contract  Act). 
Having  regard  to  the  customs  of  the  country,  it  appears  to  me  impossible 
to  lay  down  a  hard  and  fast  general  rale.  No  doubt  there  may  be  cases 
in  which  such  contracts  might  be  held  immoral  and  opposed  to  public 
policy,  e.g.,  for  the  payment  of  money  as  a  consideration  for  the  marriage 
of  very  young  children  to  old  and  debauched  men.  But  in  many  cases  the 
payment  may  really  tend  to  facilitate  the  marriage  in  a  legitimate  way. 
Each  case  must,  I  think,  be  judged  on  its  own  merits  and  according  to  its 
special  circumstances,  and  it  is  for  the  defendant  to  allege  and  prove 
those  special  circumstances  which  will  invalidate  the  contract.  There  is 
no  such  allegation  or  proof  in  the  present  case. 

On  these  grounds,  I  concur  in  dismissing  the  petition  with  costs. 


1889 
AUG.  12. 

APPEL- 
LATE 
HTVTL. 

13  M.  83. 


(1)  10  0.  1054.          (2)  14  W.  B.  154.  (8)  13  B.  126.  (4)  25  W.  R.  32. 
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8EP_19.  [89]  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Parker  and  Mr.  Justice  Shepliard. 

LATE 
CIVIL.  SECRETARY  OF  STATE  (Defendant  No.  1),  Appellant  v. 

ASHTAMURTHI  (Plaintiff],  Respondent* 
[26th  November  1888  and  19th  September,  1889.] 

Revenue  Recovery  Act— Act  II  of  1864  (Madras),  Sections  1,  39,  42 — Rights  of  jenmi  in 
Malabar— Grant  by  Government  of  waste  land  on  a  cowle— Sale  of  land  for  arrears 
of  revenue. 

The  Collector  of  Malabar  in  1869  let  defendant  No.  2  into  possession  of  certain 
waste  land  under  a  cowle,  and  in  1872  grant-el  to  him  a  potta  for  it.  The  cow- 
ledar  brought  the  land  into  cultivation,  but  subsequently  left  it  uncultivated 
and  failed  to  pay  the  assessed  revenue  ;  the  land  was  accordingly  attached  in 
1885  for  arrears  of  revenue  under  the  Revenue  Recovery  Act,  1864,  and  sold  to 
defendant  No.  3.  The  plaintiff,  who  was  the  jenmi  of  the  land,  had  no  notice  of 
the  grant  of  either  the  cowle  or  the  patta  :  he  asserted  his  right  to  jenmibhogam 
in  a  petition  presented  to  the  Collector  at  the  time  of  the  sale,  but  the  sale 
proceeded  without  reference  to  his  claim.  The  present  auit  was  brought  to  set 
aside  the  sale  : 

Held  the  interest  of  the  jpnmi  did  not  pass  by  r.he  sale. 

[R.,  21  M.  169  (170)  =8  M.L.J  117;  28  M.  526  1537)  =  15  M.L.J.  419;  34  M.  231  (243)*= 
7  Ind.  Gas.  321  =  20  M-L  J.  640  =  8  M.L.T.  173  ;  34  M.  520  (521)=9  Ind.  Cas. 
643  =  21  M.L.J.  662  =  9  M.L.T.  367=  (1911!  M.W.N.  257.] 

SECOND  Appeal  against  the  decree  of  F.  Wilkinson,  District  Judge 
of  South  Malabar,  in  appeal  suit  No.  803  of  1886,  reversing  the  decree 
of  V.  Raman  Menon,  District  Munsif  of  Ernad,  in  original  suit  No.  498  of 
1885. 

Suit  to  set  aside  the  sale  for  arrears  of  revenue  of  certain  land.  The 
plaintiff  as  uralen  of  a  certain  devaswam  was  the  jenmi  ;  defendant  No.  2 
was  the  defaulter  who  had  held  under  a  cowle  and  a  patta  granted  to  him 
by  the  Collector  without  the  knowledge  of  the  jenmi;  defendant  No.  3 
was  the  purchaser  at  the  revenue  sale  :  defendants  Nos.  2  and  3  were  ex 
parte  throughout  this  suit. 

The  cowle  (Exhibit  XIII,  dated  28th  June  1870)  stated  that  permis- 
sion was  thereby  granted  to  defendant  No.  2  to  improve  the  undermention- 
ed immemorial  waste  land  and  to  cultivate  paddy  thereon  ;  and  after 
providing  that  the  revenue  therein  assessed  should  be  remitted  for  two 
years  on  certain  conditions,  proceeded  as  follows :  —  "  You  are  further 
"  informed  that,  as  this  cowle  refers  to  cultivation  of  the  plot  and  Govern- 
"  ment  revenue  [90]  only  and  as  the  right,  if  any,  possessed  by  any  body 
"and  the  dues  thereunder  are  not  comprised  therein,  they  will  be  governed 
"  by  usage  of  the  country." 

Defendant  No.  2  brought  the  land  into  cultivation  and  in  due  course 
received  a  patta  for  it  from  the  Collector,  which  like  the  cowle  was 
granted  subject  to  the  right  of  the  jenmi,  if  any.  But  a  short  time  pre- 
vious to  the  year  1885  he  ceased  to  cultivate  it  and  failed  to  pay  the  revenue 
to  which  it  was  assessed.  In  January  1885  the  land  was  attached  under 
the  Revenue  Recovery  Act,  1864,  for  the  arrears  accrued  due,  being  des- 
cribed in  the  notice  of  attachment  addressed  to  defendant  No.  2,  as  "  the 
"  under-mentioned  landed  property  belonging  to  you."  On  1st  June  1885 
the  plaintiff  presented  a  petition  to  the  Collector  (Exhibit  A),  asserting  his 
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jenm  title  to  the  land,  and  praying  "  that  as  the  said  lands  lie  waste 
"  without  cultivation  even  now,  either  the  assessment  of  revenue  as  per 
"  the  cowle  may  be  cancelled  and  removed  from  the  account  and  the  at- 
"  tachment  set  aside,  or  it  may  be  ordered  that  the  petitioner  is  entitled  to 
"  realiza  the  jenmibhogam  in  the  lands  and  the  sale  held  after  alteration 
"  of  the  auction  notification."  The  order  on  that  petition  was  that  the 
attachment  would  be  set  aside  on  payment  of  the  arrears  of  revenue. 
This  payment  was  not  made  and  the  land,  as  such,  was  sold,  defendant 
No.  3  being,  as  stated,  the  purchaser. 

Upon  the  above  facts,  the  District  Munsif  dismissed  the  suit.  On 
appeal  the  District  Judge  reversed  the  decree  of  the  District  Munsif  ani  set 
aside  the  sale  as  prayed  He  said  : — It  is  laid  down  in  "  The  standing 
information  regarding  th«  official  administration  of  the  Madras  Presidency," 
complied  under  the  orders  of  Government,  that  "A  cowle  is  an  agreement  to 
'  hand  over  land  wir.hout  payment  for  a  ceriain  period,  the  asspssment  being 
"  payable  after  that  time.  It  is  usually  granted  to  induce  cultivators  to 
''  break  up  unpromising  waste  land.  Each  party  is  subject  to  the  terms 
"  of  the  contract  comaine  I  in  the  cowle.  If  the  Government  have  good 
'  grounds  under  the  contract  for  dispossessing  the  cowledar,  they  can  do 
so."  By  grant  of  owle  the  Government  do  not  undertake  to  confer  any 
title  to  the  land  beyond  that  of  occupancy.  Tne  cowle  confers  no  title 
against  the  jenmi  who  is  at  liberty  to  eject  the  cowledar  on  payment  of 
the  value  of  improvements  effected  bv  him.  If,  therefore,  the  cowledar 
fail  to  pay  the  revenue  due  according  to  the  terms  of  tho  cowle,  [91]  the 
mode  of  recovaring  tan  arrears  due  will,  I  ana  of  opinion,  be  in  accord- 
ance with  the  terms  of  tho  cowle  and  not  under  the  provisions 
of  Act  II  of  1864.  The  proprietary  right  of  the  landlords  of  Malabar  to 
their  estates  has  been  recognized  bv  Government  ever  since  1800.  To 
quote  the  words  of  tha  judgment  of  the  H'g'i  Court  in  Zamorin  of  Calicut 
v.  Sitarama  (1)  "  According  to  Section  2  of  Act  II  of  1864  it  is  the  pro- 
"  priefary  right  that  i.-i  liable  to  be  sold.  According  to  Section  1,  it  is  the 
"  person  in  whom  such  right  rests,  that  is  the  landholder.  According  to 
'  Section  3  it  is  the  proprintor  that  is  liable  for  the  payment  of  the  revenue. 
"  According  to  Section  39  it  is  his  right  and  property  that  passes  by  the 
"  revenue  sale."  But  this  has  reference  only  to  land  which  is  within  the 
knowledge  of  the  jenmi  assessed  land.  Where  a  jenmi  allows  a  patta  for 
assessed  land  to  stand  in  the  name  of  a  third  person  and  through  such 
person's  neglect  to  pay  the  revenue  punctually,  the  land  is  sold,  the  jenmi 
cannot  maintain  a  suit  to  set  aside  the  sale,  because  he  has  permitted 
such  person  to  appear  as  ostensible  owner.  But  the  case  is  very  different 
where  Government,  without  issuing  any  notice  to  the  jenmi,  permits  a 
third  person  to  occupy  the  waste  lands  of  a  jenmi. 

The  more  important  of  the  Exhibits  filed  in  the  case  were  the  follow- 
ing :— 

EXHIBIT  XIV. 

Extract  (p.  127)  from  a  printed  volume  entitled  Reports  of  a  Joint 
Commission  from  Bengal  and  Bombay,  appointed  to  inspect  into  the  state 
and  condition  of  the  Province  of  Malabar,  in  the  years  1792  and  1793. 

(Reprinted  by  H.  Smith,  at  the  Fort  St.  George  Gazette  Press  1862.) 

*  *  *  * 

Section  196.  It  must  be  noticed  that,  as  the  Namboory 

Brahmins  and  Nayars  (the  primary  landholders  of  Malabar)   had  been 

(1)  7  M.   405. 
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Why  the  revenue 
Si'ii  li-iiicni.s  of  Mala- 
bar have  bern  made 
for  the  most  part 
betwoet  Government 
and  these  cultivator* 
instead  of  the  land- 
holders. 


usually  in  the  habit  of  leasing  out  the  greatest  rart  of  their  estates  (called 
jenms,  jemies  or  jelme),  to  cultivating  farmers,  culled  kanumkars  or 
kanoomar  (the  termination  "  mar"  being  the  Malabar  plural),  who  were 
thus  in  the  ostensible  and  immediate  occupancy  of  the  greatest  part  of 
the  soil  at  the  period  of  Hyder's  conque-t ;  and  as  the 
terror  of  his  and  his  son  Tipnoo's  subsequent  adminis- 
tration prevented  the  major  part  of  these  Brahmin 
landholders,  as  well  as  many  of  the  Nayars,  from  ever 
trusting  their  persons  at  the  Mahomedan  cutcherries 
of  their  new  sovereigns  ;  when,  therefore,  the  system 
of  establishing  a  general  money  rental  pa\able  to  these 
latf.or  was  to  be  carried  into  execution  the  local  dele- 
gates of  the  Mysore  Government  had  in  general  [92]  no  o.her  choice 
than  to  settle  the  assessment  on  each  portion  of  territory  with  these 
kanoomar  or  kanumkar. 

EXHIBIT  XV. 

Extract  from  Proceedings  of  the  Board  of  Revenue,  dated  12th 
February  1827. 

Paragraph  1.  Bead  again  letter  from  the  Principal  Collector  of 
Malabar,  reporting  on  the  settlement  of  the  Land  Revenue  of  his  district 
for  fasli  1235. 

From  the  Principal  Collector,  dated  15th  September  1826. 

*  *  *  * 

Paragraph  13.  The  measures  adopted  by  Mr.  Sheffield  for  reclaiming 
waste  appear  judicious,  and  the  number  of  proposals  which  he  reports  in 
the  postscript  of  his  letter  to  have  already  received  for  cultivating  waste 
seem  to  justify  the  expectation  he  entertains  of  a  successful  result.  But 
before  passing  arty  definite  orders  on  this  subject  the  Board  wish  the 
Principal  Collector  to  explain,  with  reference  to  the  different  periods 
for  which  waste  has  been  given  exempt  from  assessment,  the  precise 
terms  on  which  the  cowles  are  regulated;  a  copy  of  thecowlenamah  should 
also  be  forwarded 


EXHIBIT  XVI. 

Extract  from  Collector's  Jamabandi  Report  to  the  Board  of  Revenue 
for  fasli  1236,  dated  20th  September  1827. 


Waste  Lands.  Para  18.   With   reference   to  para.  13  of   your  Boaid's 
Pioceedings  on  the  Settlement  of  this  district  for    1235,  I  do  myself  the 
honor  of  herewith  transmitting  a  translation  of  a  cow- 
No.  8.  lenamah  granted  by    me  exempting  waste   land   from 
assessment,  and  in  order  that  your  Board  may  be  en- 
abled to  judge  of  the  expediency  of  my   arrangements  I  likewise  forward 
a  detailed  statement  of   waste  lands  which  I  have  sue- 
No.  9.  ceeded    during  fasli    1236  in    persuading  the  ryots   to 
cultivate  by  exempting  them  from  assessment  for  cer- 
tain periods  of  from  1  to  12  years,  with  reference  to  the  expenses  incurrable 
for  conducting  sluices,  raising  embankments,  and  other  works    required 
for  repelling  encroachments  of  the  sea  and  salt  water  rivers,  the  whole  cost 
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of  which  is  to  be  defrayed  by  the   occupant  ;the    period  for   which  waste        1889 
land  is  given  exempt  from  assessment  is  also   regulated  with    reference  to     SEP.  19. 
the  number  ol  years  required  for  bringing  each  spot  of  land  into  such   an 
improved  state  of  cultivation  as  to  enable  the  occupant  to  make   good  the     APPEL- 
full    assessment  from  his    returns  ;  in  some  cases  half  the  assessment   is       LATE 
exempted  for  one  or  more  years  according  to  circumstances.     A  full  expla-      ClVIL. 
ration  of  the  grounds  on  which  each   spot  of    land  has    been   temporarily 
exemuted  from  the  payment  of  rent  to  Government  is    given  in  statement     13  M.  89. 
No.  9.     I  venture   to  hope   that   the  measures    therein  detailed    will    be 
approved  of. 


Gentlemen,  &c., 
(Signed)     W.  SHEFFIELD, 

Principal  Collector. 

EXHIBIT  XVII. 

[93]  Enclosure  No.  8  to  Collector's  Jamabandi  Report  to  the  Board 
of  Revenue  for  fasli  1236,  dated  20th  September  1827. 

Translation  of  a  cowlena;nah  such  as  is  usually  granted  to  those  who 
undertake  to  bring  waste  land  into  cultivation. 

From 

WILLIAM  SHEFFIELD,  ESQ., 

Principal  Collector  of  Malabar, 
To 

MAN^NTALA  ANANTHA  KOORPOO, 

Inhabitant  of  Payatoor  Deshum,  Erramala  Umshom, 
Eddasherry  Hobly  in  the  Kartenad  Talook. 

Whereas  you  have  proposed  to  cultivate  the  rice  land  known  by  the 
name  of  Kay  kandorn,  situated  at  Hayara  kadon,  which  hitherto  has 
never  been  brought  on  the  assessment,  measuring  from  north  to  south  55 
kolls,  and  from  east  to  west  120  kolls,  capable  of  receiving  300  dangalies 
of  seed  and  which  has  bean  lying  waste  for  uuwards  of  40  years,  and  is 
overgrown  with  jungle  trees,  and  moreover  inundated  with  salt  water,  by 
felling  and  removing  the  trees  and  underwood  and  constructing  dams  to 
repel  the  encroachment  in  future  of  sain  water  ;  and  whereas  the  Sirkar 
officers  who  were  deputed  by  me  to  inspect;  the  said  land  have  confirmed 
the  account  you  gave  of  its  devastated  stafe,  you  are  hereby  permitted  to 
undertake  the  cultivation  of  the  aforementioned  land  and  in  consideration 
of  the  outlay  which  will  be  required  to  enable  you  to  clear  the  ground  of 
the  jungle  trees  and  underwood,  also  to  construct  the  necessary  works  to 
prevent  the  encroachment  of  salt  water,  and  to  prepare  and  render  the 
soil  productive,  the  above  land  is  hereby  given  to  you  exempt  from  the 
payment  of  any  rent  to  Government  for  a  period  of  seven  years,  namely, 
from  fasli  1237  to  1244,  both  inclusive.  From  the  year  1244  you  will 
pay  to  Government  such  revenue  as  may  be  fixed  according  to  an  actual 
inspection  of  the  land,  which  inspection  will  be  made  prior  to  the  expira- 
tion of  the  above  period  of  exemption.  You  will  be  held  accountable  for 
the  Jenmakars  or  proprietor's  share  of  the  produce  of  the  said  land.  You 
are  however  hereby  given  to  understand  that  in  the  event  of  your  aban- 
doning the  laud  in  question  at  any  period  prior  to  the  expiration  of  the 
above  term  of  exemption,  you  will  hereby  render  yourself  liable  for  the  due 
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payment  of  the  full  assessment  according  to  the  present  established  rate 
for  the  whole  period  during  which  it  shall  have  been  possessed  and  culti- 
vated by  you. 

(True  Translation). 

(Signed)     W.  SHEFFIELD, 

Principal  Collector. 

EXHIBIT  XVIII. 

Extract  from  Proceedings  of   the  Board  of  Eevenue,  dated  19th  May 
1828. 

Read  again  the  Report  of  the  Principal  Collector  of   Malabar  on   the 

settlement  of  the  Land  Revenue  of  that  Province  in  fasli  1236. 

*  #  *  * 

[94]  Paragraph  15.     In  their  proceedings  on   the  settlement  of  fasli 

1235  the  Board  requested  the  Principal  Collector  to  submit  a  copy  of  his 

cowlenamah  for  the  cultivation  of  waste  and  with  reference  to  the  different 

periods  for  which  waste  had  been  given  exempt  from 

Para.  18.  assessment  to  explain  precisely  the  terms  on  which 

the  cowles  are  regulated.  The  Principal  Collector  has 
now  submitted  a  translation  of  a  cowle  such  as  is  usually  granted  to 
persons  undertaking  to  bring  waste  into  cultivation,  and  a  detailed  state- 
ment of  waste  lands  for  which  cowles  were  granted  in  fasli  1236  explain- 
ing particularly  the  grounds  on  which  exemption  from  assessment  was 
allowed  in  each  case.  The  Principal  Collector  observes,  that  the  periods 
for  which  exemption  is  allowed  are  from  1  to  12  years,  with  reference  to 
the  expenses  which  must  be  incurred  for  constructing  sluices,  raising 
embankments,  and  other  works  required  for  repelling  encroachments  of 
the  sea  and  salt  water  rivers,  the  whole  cost  of  which  is  to  be  defrayed  by 
the  occupant.  He  explains  that  *'  the  period  for  which  waste  land  is  given 
exempt  from  assessment  is  also  regulated  with  reference  to  the  number  of 
years  required  for  bringing  each  spot  of  land  into  such  an  improved  state 
of  cultivation  as  to  enable  the  occupant  to  make  good  the  full  assessment 
from  his  returns."  The  Board  approve  generally  of  the  grounds  upon 
which  the  cowles  issued  last  year  were  allowed  and  of  the  principles  upon 
which  they  were  regulated.  It  seems  only  requisite  to  add  to  the  state- 
ment of  lands  givan  on  cowle,  columns  showing  the  produce  expected  from 
the  land  and  its  value,  and  where  the  land  is  not  already  assessed  the 
ambunt  of  tax  it  will  eventually  be  liable  to. 

16.  The  Board  conclude  that  the  form  of  Cowle  which  the  Principal 
Collector  has  forwarded  is  intended  for  unclaimed  lands  considered  as 
belonging  to  the  Sircar  ;  and  that  the  expression  "  you  will  be  held  account- 
able for  the  Jenmakar's  or  Proprietor's  share  of  the  Produce  "  is  only  meant 
to  intimate  bo  the  occupant,  that  when  his  assessment  comes  to  be  fixed  he 
will  be  regarded  as  a  mere  tenant,  not  as  a  proprietor  and  will  have  to  pay 
the  whole  of  the  landlord's  rent  to  the  Sircar.  If  it  means,  however,  that 
a  claimant  to  the  land  may  one  day  appear,  or  that  the  occupant  will  in 
that  case,  have  to  account  to  him  for  a  certain  portion  of  the  produce  termed 
the  "  Jenmakar's  share  "  some  explanation  of  this  provision  is  necessary. 
The  Principal  Collector  should  state  whether,  according  to  the  ancient 
custom  of  the  country,  a  proprietor  who  may  have  deserted  his  land  or  the 
heirs  of  such  proprietor  is  entitled  at  any  future  period,  however  distant,  to 
resume  his  rights,  or  whether  there  is  in  Malabar  as  in  most  other  Pro- 
vinces a  certain  period,  after  which  the  land  if  unclaimed  is  considered  to 
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have  lapsed  to  the  State.     He  should  also  explain  on  what   conditions  a        1889 
proprietor,  who  may  claim  his  land  within  the  iimi  ed  period,  is  allowed  to     SEP.  19. 
resume  possession,  and  what  indemnity  is  secured  to  the  person  who  may 
have  occupied  and  improved  the  lands  on  cowle.     It  is  probable  that  the     APPEL- 
rights  of  uroprietors  in  Malahar  were  analogous  to  those  in  Canara,  and       LATE 
they  might  be  still  further  illustrated  by  a  reference  to  the  state  of  rights      QlVIL. 
*n  Cochin  and  Travancore.      According  to  Sir  Thomas 
Munro,*  a  proprietor  in   Malabar  or  Canara  who  may     13  M.  89. 
have  failed  to  cultivate  his  land  is  not   entitled  to   de- 
mand a  proprietor's  share  from    the  person    who  may 
have  been  allowed  by  the  Government,  to  occupy  it. 
17.  With  respect  to  the  right  of  a  proprietor  to  re-ciaim  possession  of 
his  land,  it  is  also  stated  bv   Sir  Thomas   Munro  that  the  rules,  Malahar 
and  Canara,   respecting    [95]    private   landed  property   differ  very  little 
from  those  of  the  Deccan   regarding  meeras  according 
Para.  7.  to  which    "  the  Meerasadar  gets  hack  his  land   when 

his  absence  has  not  been  long,   and  when   it  has  been 
given  in  temporary  lease  to  another  person,   but  not  after  a  long  absence 
and  its  having  been  granted  in  meeras  to  another  and 
Para<  8-  that  though  he  is  supposed  to  have  a  right  even  for  a 

century,  usage  does  not  allow  so  long  a  period.  He 
adds  that  ''  the  Sircar  from  ancient  times  has  everywhere,  even  in  Arcot 
as  well  as  in  other  provinces,  granted  waste  in  Enam  free  of  every  rent  or 
claim,  public  or  private,  and  appears  in  all  such  grants  to  have  considered 
waste  as  being  exclusively  its  own  property."  It  is  desirable  to  coma  to 
a  cleir  understand  ing  on  these  points  ;  and  the  cowles  which  may  he  issued 
in  Malabar  in  the  meantime  may  be  so  worked  as  not  to  commit  the 
Government  on  any  doubtful  question.  To  mention  a  jenmakar's  share 
when  it  is  uncertain  whether  or  not  there  be  a  jennaakar  claiming  the 
land  for  which  the  cowle  is  granted,  and  if  there  be,  whether  or  not  he 
be  entitled  to  a  share,  is  very  likely  to  give  raise  to  cUims  which  would 
otherwise  nob  have  been  thought  of  and  by  lessening  the  security  of  the 

occupant  is  adverse  to  improvement. 

*#•*:* 

(Signed)—  -, 

Secretary. 
EXHIBIT  XIX. 
Extract  from  Collector's  Jamabandi   Eeport  to  the  Board  of  Revenue  for 

Fasli  1237,  dated  14th  April  1829. 

•Y.  *  *  * 

Paragraph  36.  With  reference  to  the  orders  conveyed  in  paragraph 
16  of  your  Board's  Proceedings  directing  me  to  inform  you  "  whether 
according  to  the  ancient  custom  of  the  country  a  proprietor,  who  may  have 
deserted  his  land  or  the  heir  of  such  proprietor,  is  entitled  at  any  future 
period,  however  distant  to  resume  his  rights,  or  whether  there  is  in  Malabar 
as  in  most  other  provinces  a  certain  period  after  which  the  land  is  un- 
claimed, is  considered  to  have  lapsed  to  the  State,  and  to  explain  likewise 
on  what  conditions  a  proprietor  who  may  claim  his  land  within  the  limited 
period  is  allowed  to  resume  possession  and  what  indemnity  is  secured  to 
the  person  who  may  have  occupied  and  improved  the  lands  on  cowle,"  I  do 
myself  the  honour  to  state  that  Major  Walker  in  his  account  of  landed 
tenures  and  of  the  state  of  property  in  Malabar  observes  that  "  should  a 
jenmakar  disappear  or  should  there  be  a  paramba  without  any  known 
owner  and  a  Kudian,  believing  that  it  was  without  a  master,  settle  on  itr 
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and  make  considerab'e  improvements ;  on  the  return  of  the  jenmaker  or 
any  one  producing  sufficient  proofs  that  he  was  the  owner  of  the  paramba, 
the  Kudian  must  in  that  case,  without  dispute,  accede  to  the  demand 
provided  the  jenmaker  pays  Koowye  canom  or  the  value  of  the  imnrove- 
ments  "  and  that  "the  jenmaker  possesses  the  entire  right  of  the  soil  and 
no  earthly  authority  can  with  justice  deprive  him  of  it  "  and  it  is  universally 
admitted  throughout  the  province  to  be  the  peculiar  right  of  the  jenmakar 
or  proprietor,  established  by  usage  from  time  immemorial,  to  resume  his 
land  at  any  period  wha'ever,  however  [96]  long  it  may  have  been  deserted 
by  himself  or  his  ancestor  and  so  far  from  its  having  a  tendency  to 
check  the  spirit  of  industry  which  now  pervades  the  population,  scarcely 
a  single  individual  who  obtains  a  cowle  for  waste  lai.d  omits  at  the 
same  time  obtaining  from  the  jenmakar,  if  any  be  forthcoming,  akoowye 
caoom  lease  for  the  same,  which  is  in  faut  advantageous  to  both  ;  for  by 
obtaining  such  a  document  the  ryot  secures  to  himself  the  unmolested 
possession  of  the  land  for  a  long  period  and  the  granting  of  it  enures  to 
tho  jenmakar  his  share  of  the  produce  after  the  land  shall  have  become 
productive  ;  and  also  the  option,  with  less  probability  of  any  one  presum- 
ing to  question  his  title  to  the  land,  of  redeeming  it  at  the  expiration  of  the 
lease  by  reimbursing  the  occupant  for  bis  improvements,  which  however 
is  very  rarely  done ;  for  the  lease,  which  generally  runs  from  10  to  12 
years,  is  usually  extended  for  a  further  period  on  varom  pattom  tenure, 
and  very  often  where  the  improvements  introduced  are  considerable,  the 
occupant  obtains  a  kanom  or  mortgage  bond  from  the  jenmakar  for  the 
amount  value  of  those  improvements,  which  is  in  all  cases  adjusted  by 
the  deshom  people. 

Paragraph  37.  The  occupant-,  when  the  jenmakar  chooses  to  resume 
possession  of  a  garden  land  which  may  have  been  enclosed  and  planted  by 
the  former,  must  be  fully  indemnified  by  the  latter's  paying  him  the  value 
of  fences,  wells  and  in  fact  for  all  improvements  which  he  may  have  made 
at  the  established  rates  the  sum  s.>  pud,  after  the  occupant  shall  have 
possessed  it  for  some  years,  is  apparently  inadequate,  though  it  is  not,  so  in 
reality,  for  during  that  period  the  occupant  or  koowye  canomkar  will  have 
enjoyed  the  land  rent  free  and  the  produce  is  not  only  that  of  the  trees 
which  alone  are  assessed  though  not  until  after  they  arrive  at  maturity, 
but  consists  also  of  rice  or  grain,  raised  in  the  intervals  of  the  trees  and 
also  plantains  and  vegetables  of  various  descriptions. 

Paragraph  38.  Moreover  in  elucidation  of  this  subject  and  in  order 
to  show  that  the  jenm  of  freehold  right  was  at  once  acknowledged  and 
respected  during  the  period  that  Malabar  continued  under  the  dominion  of 
Hyder  and  Tippoo,  T  beg  to  add  that  there  are  a  few  Mahomedan  priests 
enjoying  erams  in  this  district,  to  whom  the  Sircar  revenue  on  particular 
tracts  of  land  has  been  remitted  under  grants  from  both  those  sovereigns, 
and  which  have  been  continued  to  them  by  our  Government,  but  those 
grants  convey  nothing  beyond  an  entire  exemption  of  the  revenue,  the 
lands  themselves  remaining  the  rightful  property  of  the  jenmakers  who 
cannot  be  deprived  of  the  shistom  or  proprietor's  share  of  the  pattom 
(net  rent).  The  revenue  on  certain  pagoda  lands  has  been  remitted  in  a 

similar  manner. 

*  *  #  * 

Gentlemen,  &o., 
(Signed)     W.  SHEFFIELD. 

Principal  Collector. 
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EXHIBIT  XX.  1889 

Extract   from  Collector's  Jamabundi  Report  for  Fasli  1250,   dated  10th  8E^-_^9- 

November  1841,  to  tbe  Board  of  Revenue.  APPEL- 
*                          *                          *                         * 

LATE 

23.  The  nature  and  condition  of  cowles  seem  to  be  generally  under-  CTVIL 

stood  and  appreciated  bv  thu  inhabitants  of  this  district,  and  to  this  may 

be  ascribed  the   [97]   increased  applications  for  them,  and  th->  very  few  13  M.  89. 
instances  of  unasses>ed    lauds    being   cultivated    without    cowles.     The 

statement  in   the   margin  shows  that  during  the  last 

margin"*  e'ght  V6ar8  n°  less  fchan  2'250^  cawnies  of  immemorial 

waste  hnve  b  en  reclaimed  ;  and  since  the  commence- 
ment of  the  present  Fasli  numerous  further  applications  have  been  received, 
which  aie  in  course  of  inquiry. 

24.  Referring  to  para.  38  of  the  Board's  Proceedings,  I  would  beg 
to  observe  that,  however  questionable  it  may  at  first  sight  appear  for  the 
•Government  to   issue  cowles  for  the  cultivation  of  lands  which  are  not 
their  property,  the  practice  of  issuing  such  documents  seems  to  be  attended 
with   advantage    to   both    Government   and     proprietor.     It    affords   the 
Government  servants  a  knowledge  of  what  new  lands  are  under  cultivation, 
and  when  and  what  they  are  to  demand  for  them,  whilst  the  exemption 
of  revenue  allowed  in  consideration  of  the  expense  and  labour  attending 
the  rendering   of  the   lands  productive,   has  the  tendency  of  encouraging 
agricultural  pursuits  .    But  in  point  of  fact,  the  cowle  is  no  more  than 
a  writing  expressive  of  the  condition  under  which  the  land  is  to  be  culti- 
vated, its  principal  obirct  being  to  guarantee  to  the  cultivator  the  temporary 
immunity  allowed  him,  and  to  assure  him  of  the  amount  he  will  have  to 
pay  to  Government  for  re\enue  at  the  expiration  of  the  cowle.     Where 
the   cowle    is  not  in    the   name  of   the   proprietor   himself,   a  clause  is 
invariably  introduced  holding  the  cultivator  or  occupant  accountable  to  the 
proprietor  for  his  share  of  the  produce.     Generally  speaking  the  cultivator 
at  the  time  of  obtaining  a  cowle  from  the  Siikar  makes  his  own  arrange- 
ments with  tbe  proprietor  by  obtaining  a   varum  pattern   or  kuykanom 
lease,  which  secures  both  parties  in  their  respective  rights. 

*  *  *  * 

I  have,  &c., 
(Signed)     H.  V.  CONOLLY, 

Collector. 
EXHIBIT  XXII. 

Extract   from  report  written  by  the  Collector  of  Malabar  to  the  Board  of 

Revenue. 

CALICUT,  9th  January,  1846. 
To 

T.  PYCROFT,  ESQ., 

Secretary  to  the  Board  of  Revenue, 

Fort  Saint  George. 
g  *  *  *  * 

The  Government  have  nowhere  so  thoroughly  relinquished  their  claims 
as  sovereigns  as  to  leave  it  in  the  power  of  any  proprietor  to  leave  his 
ground  waste  to  the  detriment  of  the  public  interest.  In  Lower  Malabar  even 
where  proprietary  riaht  has  been  more  thoroughly  and  invariably  admitted 
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than  in  any  other  part  of  India  this  has  not  been  done.  If  a  landholder 
will  not  cultivate  his  waste  the  Government  consider  themselves  at  liberty 
to  get  some  one  who  will,  reserving  always  to  ,the  said  landlord  the  share 
of  the  produce  which  his  right  as  proprietor  entitles  him  to  according  to 
the  usuage  of  the  country. 

[98]  7.  In  peculiar  illustration  of  this  point  I  would  beg  to  observe  it 
would  be  quite  contrary  to  the  practice  of  the  country 
for  the  landlord  to  prevent  any  native  from  cutting 
dovyn  jungle  in  his  land  for  the  purpose  of  Ponam 
(hill  paddy)  cultivation.  The  cultivator  cuts  it  no 
doubt  with  the  landlord's  permission  and  pays  him 
the  immemorially  fixed  proportion  of  the  produce  he  may  obtain  as  a  rent,. 
but  what  I  mean  to  say  is  that  no  landlord  would  be  held  justified  in 
preventing  his  forest  being  so  cut  merely  to  please  a  fancy  —  the  Govern- 
ment who  would  lose  by  his  doing  so  would  interfere. 


I  allude  of  course 
to  jungle  land  which 
bears  no  valuable 
produce. 


I  have,  &c., 
(Signed)         H.  V.  CONOLLY, 

Collector. 

EXHIBIT  XXIV. 

Hookumanamah  containing  rules  for  granting  remissions  when  wastelands 
are  reclaimed  either  for  the  purpose  of  rice  or  garden    cultivation. 

*  *  *  * 

Application  for  reclaiming  wastes. 

9.  Farcies  desirous  of  reclaiming  tracts  of  waste  lands  —  whether  as- 
sessed to  the  revenue  or  not  —  are  to  present  darknsts  (as  hitherto  done) 
either  at  the  Huzzoor,  Subordinate  or  Talook  Cutcherries.  They  would 
save  themselves  much  trouble  and  annoyance  if,  previous  to  making  such 
applications,  they  were  to  obtain  the  consent  of  the  parties  who  may  hold 
proprietary  or  mortgage  right  to  the  land,  to  their  reclaiming  it-.  Proprietors 
are  of  course  to  have  the  choice  of  reclaiming  such  lands  themselves,  but 
should  they  refuse  to  do  so  on  insufficient  grounds,  the  Government  will 
take  the  offer  of  any  other  party  who  comes  forward.  A  clause  will 
always  be  inserted  in  cowles  given  to  such  parties  to  the  effect  that  they 
have  to  account  to  the  proprietor  for  his  share  of  the  produce,  and  are  to 
pay  the  Sirkar  merely  the  usual  revenue.  The  party  claiming  proprietary 
or  mortgage  right  to  the  land  will  however  have  himself  to  recover  his- 
share  by  a  suit  in  the  Civil  Court,  if  itcinnot  be  effected  by  a  mutual  ami- 
cable settlement  between  the  parties. 


(Signed)  H.  V.  CONOLLY, 

Collector. 

EXHIBIT  XXV. 

From  M.  E.  Ry.  Conolly  Avergal,  Collector  of  the  Province  of  Malabar, 
to  theTahsildar  of  the  Calicut  Taluk 

Circular  Order  No.  3. 

In  the  list  of  waste  lands,  now  being  prepared  with  a  view  to  grant 
cowle  thereon,  in  order  to  reclaim  them  it  is  now  the  practice  to  enter  the 
name  of  the  jenmi  of  each  item  of  such  lands, 
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[99]  As  the  cowle  is  granted  for  the  sole  purpose  of  legally  doing  a 
favour  to  the  individuals  assiduous  in  reclaiming  the  waste  lands  and  in 
paying  Government  revenue,  the  Government  gains  nothing  in  recording 
name  of  the  jenmi  also  besidds  the  particulars  necessary  t )  servo  the  ahove 
purpose. 

It  is  therefore  not  necessary,  in  future,  to  enter,  in  the  list,  who  the 
jeumi  of  the  land  is  when  on  meisuremenc  of  the  land  such  list  will  be 
prapared  to  grant  cowle. 

But  in  all  cases  where  there  is  reason  to  believe  that  the  Govern- 
ment is  the  jenmi,  it  is  to  be  distinctly  shown  in  the  said  list  that  the 
land  is  jenm  property  of  the  Government.  The  list  mush  also  contain  the 
stipulations  made  with  a  view  to  ensure  payment  of  the  Jenmabhogam  to 
the  Government. 

Dated  31st  Karkidagom  1025. 
13th  August,  1850. 
Calicut. 

The  order  was  sent  to  B-'tuhnad,  Kutnad  and  Chavakad  Taluk 
authorities,  to  the  Head  Assistant  Collector  in  charge  of  Palghat.  Temel- 
prom,  and  Nedunganad,  to  the  Sub-Collector  ia  charge  of  Kottayam, 
Kothathnad,  Chirakel,  Kavai,  and  Wynad,  to  the  Assistant  Collector  of 
Ernad  and  Walluvanad,  and  to  Mr.  Platel,  the  Assistant  in  charge  of 
Kurumbranad  and  Shernad. 

(True  extract). 


(Signed).     E.  G.  WEICKETTS, 

Deputy  Collector. 

EXHIBIT  XXVI. 

Extract  from  printed  volume  entitled  "  Correspondence  on  Moplah 
Outrages  in  Malabar  for  the  years  1853-59."  Published  by  Authority. 
Vol.  II,  Madras,  1863. 

No.  18-A. 

Extract  from  the  proceedings  of  the  Sudder  Udalut  under  date  the 
13  bh  February  1854. 

Paragraph  9.  Adverting  to  the  remark  in  the  Extract  from  the 
Minutes  of  Consultation  under  date  the  23rd  August  last,  that  "  it  may 
possibly  be  desirable  to  interfere  by  legislative  enactment,  so  as  to  fix 
some  terms  to  the  landlords  indefinite  paramount  rights  over  the  tracts  of 
waste  land  and  forest,  to  which  he  now  lays  claim  ";  the  Collector  observes 
that  "the  injury  which  these  paramount  rights  have  certainly  a  tendency 
to  produce  is  in  a  measure  neutralized  by  the  univeisally  acknowledged 
practice  of  the  country.  All  land  in  Malabar,  as  I  remarked  in  a  memo- 
randum drawn  uu  for  Government  in  1840,  is  strictly  private  property  and 
the  rights  of  the  jenmakar  or  proprietor  are  held  to  be  inalienable,  whether 
it  be  cultivated  or  whether  it  be  left  waste.  So  far  is  this  carried  that  it 
is  laid  down  by  the  standard  authority  on  all  matters  relating  to  the  land 
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That  is,  if  A,  a 
stranger  applies  to 
the  authorities  for 
leave  to  reclaim 
waste  (as  is  con- 
stantly done),  B,  the 
landlord  of  that 
waste,  cannot  bar  its 
purpose,  except  by 
taking  the  responsi- 
bility himself. 


tenures  of  Malabar  (Major  Walker),  that  should  a  person  bring  into  cul- 
tivation a  piece  of  [100]  waste  ground  which  appeared  to  have  no  claim- 
ant, the  owner,  on  making  his  appearance  after  any  lapse  of  time,  would 
have  a  right  to  resume  his  uroperty,  paying  for  the  im- 
provements that  had  heen  made.  Extensive  and 
bounded  indeed,  as  these  rights  at;  first  appear,  they 
have  their  limits.  A  man  is  not  allowed  to  keeo  his 
land  waste,  unless  he  agree  to  pay  the  Government  the 
tax»they  would  derive  from  its  cultivation.  Should  he 
decline  to  do  this,  the  land  is  delivered  over  to  any 
person  who  will  undertake  to  till  it ;  a  specification 
being  made,  that  out  of  the  profi  s  deducible  from  its 
cultivation  a  certain  portion  (ahout  15  per  ceut.)  shall 
be  given  to  the  proprietor  as  the  landlord's  share." 

"  The  only  practical  difficulty  which  has  presented  ifself  in  this 
matter  is  that  alluded  to  in  my  letter  to  Mr.  Strange  of  the  10th  Septemher 
1852,  in  which  I  have  shown  that  Hindoo  landlords  have  at  times  attempt- 
ed to  hinder  the  location  of  Moolah  cultivators  on  waste  by  preventing 
them  from  acquiring  in  fee  simple  so  much  ground  as  would  suffice  for  a 
mosque  and  burial  ground. 

"  But  such  cases  are  not  frequent,  and  I  would  fain  hooe  that  the 
personal  representations  of  the  European  local  authorities  will  be  found 
sufficient  to  induce  the  landlords  to  listen  to  reason  without  the  necessity 
of  any  extraordinary  interference  on  the  part  of  Government." 

Paragraph  10.  The  Court  of  Sunder  Udalut  fully  concur  with  the 
late  Special  Commissioner,  and  the  officers  whose  views  have  been  stated 
in  the  foregoing  paragraphs  as  to  the  inexpediency  of  any  departure  bv  the 
Courts  from  the  ancient  usages  which  regulate  the  relations  of  landlord 
and  tenant  and  the  liabilities  of  families  governed  under  the  law  of 
Maroomakatayam  in  Malabar,  and  they  resolve  to  enjoin  upon  the  several 
judicial  authorities  in  that  province  that  they  be  careful  to  give  effect  to 
all  such  usages  in  their  decisions. 

^  ^  -^  ^ 

The  Secretary  of  State,  defendant  No.  1,  preferred  this  second  appeal 
against  the  decree  of  the  District  Judge. 

The  Advocate- General  (Hon.  Mr.  Spring  Branson)  and  the  Acting 
Government  Pleader  (Subramanya  Ayyar),  for  the  -appellant. 

The  plaintiff  does  not  dispute  the  right  of  Government  to  grant  a 
cowle  ;  and,  clearly,  on  the  grant  of  the  cowle  the  cultivator  becomes 
liable  in  respect  of  both  the  claims  of  Government  and  of  the  janmi.  As 
to  this  right  see  Logan's  Treaties  and  Engagements,  pp.  21,  82,  86.  If 
the  jenmi  does  not  choose  to  cultivate  his  waste  and  a  cowle  is  granted 
for  it,  the  land,  having  once  been  assessed,  becomes  a  security  for  the 
payment  of  the  revenue  which  may  accordingly  ba  collected,  if  necessary,  by 
the  sale  of  the  land.  This  position  has  been  maintained  by  the  Government 
in  Malabar  for  a  long  time,  see  p.  240  of  the  work  already  referred  to, 
and  Logan's  District  Manual.  Vol.  II,  App.  XV ;  and  it  is  both  reason- 
[101]able  in  itself,  and  in  accordance  with  the  recognized  claims  of 
Government  on  mirasi  and  other  lands.  A  landholder  for  revenue 
purposes  is  taken  to  mean  the  person  registered  as  such.  See  as  to 
Madras  Regulation  II  of  1802,  Secretary  of  State  v.  Vira  Ray  an  (1),  and  as 
to  the  Revenue  Recovery  Act,  1864,  Zamorin  of  Calicut  v.  Sitarama  (2), 


1)  9  M.  175. 


(2)  7  M.  405. 
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and  Secretary  of  State  v.  Narayanan  (l).  Compare  also  as  to  the  origin 
and  precedence  of  the  right  of  Government  to  land  revenue,  Bhaskarappa 
v.  The  Collector  of  North  Ganara  (2),  Vyalcunta  Bapuji  v.  Government  of 
Bombay  (3),  Thakooranee  Dossee  v.  Bisheshur  Mookerjee  (4),  Secretary  of 
State  for  India  v.  Bombay  Landing  and  Shipping  Company  (5),  Abdul  Gani 
v.  Krishnaji  Bhikaji  (6),  Gundo  Shiddheshvar  v.  Harden  Saheb  (7), 
Ghelnbhai  Bhikaridas  \.  Pranjwan  Jchharam  (8),  and  see  also  Fifth 
Keport,  Vol.  II,  p.  440. 

Moreover  here  the  jenmi  appears  to  have  bad  notice  of  the  issue  of 
the  cowle,  or  at  any  rate  of  the  occupancy  of  defendant  No.  2  whom  he 
allowed  to  appear  as  ostensible  owner,  as  to  which  see  Zamorin  of 
Calicut  v.  Sitarama  (9).  The  Lower  Courts  did  not  consider  either  of 
these  points,  mr  did  they  frame  an  issue  upon  the  question  whether  the 
plaintiff's  claim  wa^  or  was  nob  barred  under  the  Limitation  Act. 

Bhashyam  Ayyangar,  Sankara  Menon  and  Govinda  Menon,  for 
respondent. 

The  argument  of  the  learned  Advocate-General  leads  to  the  extreme 
conclusions  that  Government  without  consulting  or  warning  the  land-owner 
can  (1)  give  his  land  to  another  for  cultivation  and  (2)  then  extinguish 
that  r'g  t  if  that  other  fails  to  comply  with  the  revenue  demands.  But 
in  the  right  view  of  the  law,  Government  cannot  so  dispose  of  the  jenmi's 
property  ;  or  if  it  can,  the  sale  muse  be  subject  to  his  right  to  jenmibhogam. 

There  is  no  question  in  this  case  as  to  the  Government's  right  to 
levy  revenue  ;  but  the  respondent  says  that  he  as  ienmi  should  have  the 
option  of  paying  it  and  that  his  land  should  not  be  taken  away  without 
his  being  consulted.  Compare  Rajagopala  [102J  Ayyangar  v.  Collector  of 
Chingleput  (10),  a  case  where  land  was  abandoned.  Moreover  under 
Madras  Regulation  XKVI  of  1802  nioice  saould  be  given  to  the  jenmi 
before  another  is  registered  as  owner. 

The  rights  of  the  jenmi  are  not  those  of  an  incumbrancar  only,  they 
are  certainly  not  less  than  those  of  a  mirasidar ;  and  a  purchaser  under  a 
revenue  sale  is  liable  for  the  dues  payable  to  a  mirasidar,  Sakkaji  Rau  v. 
Latchmana  Gaundan  (11),  nor  is  a  mirasidar's  right  affected  when  land  is 
sold  for  the  Government's  share  of  the  melvaram,  see  Ragava  v.  Partha- 
saradhi  (12 '.  Thus  a  sale  under  the  circumstances  of  the  present  case 
would  be  legal  only  if  made  subject  tj  the  right  to  jenmibhogam  ;  that 
right  stands  on  a  higher  footing  than  a  mere  incumbrance  which  in  the 
sense  in  which  the  word  is  used  in  the  Eevenue  Recovery  Act  means 
some  burden  resulting  from  the  act  of  the  defaulter  or  of  the  owner,  see 
Yellaya  v.  Viraya(lS). 

In  the  right  view  of  the  law  all  that  the  Government  can  do  by  a 
cowle  is  to  fix  the  revenue  and  by  the  grant  of  a  patba  no  fresh  estate  is 
created. 

The  Acting  Government  Pleader  (Subramanya  Ayyar)  in  reply. 

As  to  want  of  notice  to  the  jenmi,  the  land-owner,  under  the  regu- 
lations, should  have  his  name  registered,  if  he  omits  to  avail  himself  of 
this  means  of  securing  himself,  he  doss  so  at  his  own  risk.  Moreover  the 
Revenue  Recovery  Act  II  of  1864  does  not  require  any  registration  any 

(1)  8  M.  130.  (2)  3  B.  452  (547i.   (3)  12  B  H.C.  Aop.  1  (40,  41). 

(4)  B.L.R.  Sup.  Vol.  202  (295).  (5)  5  B.H  C.R.  23  (48).  (6)  10  B.  H.G.B.  416. 

(74  10  B.  H.C  R.  419  (422).  (8)  11  B.  H.C.R.  218.  (9)  7  M.  405. 
(10)  7  M.H.C.R.  98.  (11)  2  M.  149. 

(12)  8  A.  43  of  1885  (not reported).  (13)  10  M.  62, 
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1889       more  than  ib  requires  any  contract  to  pay.     See  Ghelibhai  Bhikaridas  v. 

SEP.  19.  Pranjivan  Ichharam  (1).  However  it  is  not  contended  for  the  appellant 
that  the  cowle  creates  any  estate,  but  that  the  land  is  a  security  for  the 

APPEL-  revenue  which  accrues  due  subject  to  the  remission  which  the  cowle 
LATE  grants  ;  the  claim  of  Government  to  that  revenue  could  be  enforced  even 

CIVIL,  against  a  trespasser,  such  as  the  respondent  claims  defendant  No.  2  to 
have  been.  Bub  if  defendant  No.  2  was  a  trespasser  the  respondent's 

13  M.  89.  claim  to  jenmibhogam  falls  to  the  ground.  Here,  as  in  the  case  of  a 
zemindari,  there  are  various  admitted  interests  in  the  land,  the 
question  is  as  to  their  priority.  The  jenmi's  nosition  is  that  of  a  raiyat 
with  a  preferential  right  to  the  waste  land.  The  claim  of  Government 
comes  first,  see  Zamorin  [103]  of  Calicut  v.  Sitarama  (21,  Bhaskarappa  v. 
The  Collector  of  North  Canara  (3)  and  with  the  liability  of  land  to  he 
assessed  to  revenue,  the  Courts  have  nothing  to  do,  Vyakunta  Bapuji  v. 
Government  of  Bombay  (4);  that  claim  ^being  satisfied,  Government  is  not 
concerned  about  the  rest. 

The  Court  made  the  following 

ORDER  The  plaintiff,  the  uralen  of  the  devaswam,  which  is  the  jenmi 
of  the  land  in  suit,  sues  to  set  aside  the  sale  of  certain  land  belong- 
ing in  jenm  right  to  the  devaswam  which  has  been  sold  for  arrears  of 
revenue  under  Madras  Act  II  of  1864. 

It  aopears  that  in  1869  the  first  defendant.  Collector  of  Malabir,  grant- 
ed a  cowle  to  second  defendant  for  the  land  in  suit,  and  it  is  stated  that 
the  land  was  cultivated  until  two  years  before  suit  and  a  patta  was  grant- 
ed to  second  defendant  by  the  Revenue  authorities.  As  second  defendant  did 
not  pay  the  assessment,  the  land  was  attached  and  sold,  third  defendant 
being  the  purchaser.  A  petition  by  the  plaintiff  to  release  the  attachment 
was  dismissed  as  he  did  not  pay  the  arrears  of  revenue  due.  The  plaintiff 
now  sues  to  have  the  sale  of  his  jenm  right  set  aside  on  the  ground  that 
the  cowle  was  granted  and  the  tax  imposed  without  his  consent  as  jenmi. 
The  first  defendant— the  Secretary  of  State  for  India  in  Council  represent- 
ed by  the  Collector  of  Malabar — maintained  that  the  land  was  liable  to 
be  sold  for  the  arrears  of  public  revenue  due  upon  it.  Defendants  Nos.  2 
and  3  allowed  the  suit  to  proceed  ex  partc. 

The  District  Munsif  dismissed  the  plaintiff's  suit  holding  that  no 
authority  was  shown  for  the  proposition  that  the  Collector  was  bound  to 
give  notice  to  the  jenmi  when  a  revenue  patta  was  granted  to  a  tenant  in 
possession,  and  that  the  land  was  doubtless  liable  to  be  sold  as  security 
for  the  public  revenue.  On  appeal,  the  District  Judge  reversed  this  deci- 
sion, holding  that,  though  a  jenmi  could  nob  maintain  a  suit  to  set  aside  a 
revenue  sale  when  he  had  permitted  a  pattadar  to  appear  as  ostensible 
owner,  it  was  otherwise  when  the  Government,  without  notice  to  the 
jenmi,  had  granted  tha  jenmi's  waste  lands  on  cowle.  The  Judge  held 
that  the  Collector's  remedy  against  second  defendant  could  onlv  be  under 
the  terms  of  the  cowle,  that  the  cowla  did  nob  render  the  [104]  land  lia- 
ble to  be  sold,  and  that  the  Collector  was  no*;  authorized  to  grant  cowles 
for  the  reclamation  of  private  property  without  notice  to  the  jenmi. 

Against  this  dacree  the  Secretary  of  State  appeals. 


(1)  11  B.H.C.R.  218. 
(3)  3  B.  452  (547). 


(2)  7  M.  405. 

(4)  12  B  H.C.R.  App. 
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It  appears  to  us  that  the  District  Judge  has  overlooked  the  fact  that 
the  cowle  set  forth  in  his  judgment  was  one  for  two  years  only  and  that 
the  Di-ifcrict  Mun-iif  found  thai  a  pitta  had  been  since  is-med.  Tha  cowle 
reserves  the  rig'it  of  the  jenini,  and  there  is  nobbing  before  us  to  show 
whether  the  subsequent  patfca  also  resarvad  thosa  rights,  or  whe'.her  the 
Government  than  purported  to  sec  up  an  advarae  title  in  themselves. 

If  the  land  was  legally  a*;  the  disposal  of  Government  to  allot  to  the 
second  defendant;  for  cultivation,  theri  couM  ba  no  doubs  that  it  is  liable 
to  be  sold  for  arrears  of  revenue  free  of  all  incumbrances  ;  but  if  it  was 
not,  i  e.,  if  it  was  private  proparty  not  at  the  disposal  of  Government  and 
which  the  jenmi  could  deal  with  at  his  plea-mra  without  reference  to 
Government,  it  may  he  doubted  whether  a  sale  for  arrears  of  revenue 
could  carry  with  it  the  jenmi's  right.  It  is  contended  that  the  "  incumb- 
rancas  on  the  land  "  alluded  to  in  Act;  II  of  1864,  Section  42,  refer  only 
to  incumbrances  created  by  the  parties,  and  does  not  mean  that  all  rights 
are  destroyed. 

It  is  contended  for  the  appallant  that  the  Government  right  to  assess- 
ment is  base!  upon  a  right  to  raceiva  a  share  of  the  produce  of  all  land 
which  is  brought  under  cultivation,  bu^;  this  right  is  nob  necessarily  in- 
consistent with  the  rights  of  private  individuals  to  decide  whether  their 
own  lands  shall  or  shall  not  be  cultivated. 

The  second  defendant  is  ex  parte  in  the  suit,  and  it  is  clear  that  he  at 
all  events  can  have  no  defence  to  the  Government  claim  to  sell  whatever 
interest  he  may  have  in  the  land  for  an  arrear  of  public  revenue  due  by  him. 
He  however  has  set  up  no  jenm  title,  and  it  is  obvious  from  the  cowle 
that  he  came  into  possession  with  the  rights  of  the  jenmi  reserved,  so  that 
if  he  still  holds  under  the  same  tenure  he  may  not  ba  able  to  deny  the 
jenmi's  title.  If,  however,  in  granting  the  patta  to  him  the  Government 
have  set  up  an  adverse  title  for  themselves,  it  may  be  that  the  plaintiff  has 
lost  his  title  by  adverse  possession,  or  he  may  also  have  lost  his  right  to 
object  by  having  allowed  second  defendant  to  appear  as  ostensible  owner. 

[105]  We  will  ask  the  District  Judge  to  return  findings  upon  the 
following  issues  : — 

I.  When  was  the  land  granted  on  patta  to  the  second  defendant, 

and  was  such  grant  made  adversely  to  the  plaintiff's  title  ? 

II.  Has  the  plaintiff  allowed  second  defendant  to  appear  as  osten- 

sible owner  and  for  how  long  ? 

III.  Had  the  Collector  legal  power  to  grant  the  plaintiff's  lands  for 
cultivation  without    his  consent,    and  if   not,   can  he  legally 
bring  the  plaintiff's  t,itle  to  sale  under  Act  II  of  1864? 

Further  evidence  may  be  taken. 

The  District  Juige  having  returned  findings  on  the  issues  remitted  to 
him  to  the  effect  summarized  at  the  beginning  of  the  judgment  of  Parker.  J., 
the  second  appeal  came  on  for  rehearing. 

The  Advocate-General  (Hon.  Mr.  Spring  Branson),  for  appellant. 

The  finding  that  the  patba  was  not  granted  adversely  to  the  plaintiff's 
title  is  erroneous.  The  jenmi  must  have  known  of  the  cultivation  and 
he  received  no  jenmibtngam  :  moreover  if  he  had  chosen,  he  might  have 
coma  in,  see  the  Proclamation  of  1799,  Logan's  Treaties  and  Engagements 
and  Exhibits  XX,  XXIV,  XXVI. 

There  is  no'differenoe  between  this  case  and  that  of  a  trespasser.  Bub 
whatever  may  be  the  title  of  the  holder,  the  revenue  must  be  paid. 
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(PARKER,  J. — The  question  is,  is  he  the  landholder  within  the  meaning 
of  the  Eevenue  Recovery  Act,  see  Section  39  ?  The  tenant  was  let  in 
subject  to  the  jenmi's  right  ;  bow  can  you  sell  independently  of  that  right  ?) 

The  owner  must  see  that  he  is  recognized  as  such  and  can  if  he  chooses 
be  registered  under  Madras  Regulation  XXVI  of  1802;  it  is  not  for 
Government  to  seek  him  out,  A  man  may  be  liable  for  the  whole  revenue 
though  he  may  have  parted  with  half  of  the  land.  Government  can 
only  look  to  the  cultivator — the  man  in  possession  ;  but  this  does  not 
prejudice  the  jenmi  who  may  come  in,  demand  his  jenmibhogam  or 
eject.  As  to  the  jenmi  being  thus  put  to  the  assertion  of  his  right,  see 
Exhibit  XXV.  There  might  he  disputes  between  the  owner  and  the  culti- 
vator for  instance  as  to  title  or  the  crop  raised  might  have [106]  no  market- 
able value,  but  the  claim  of  the  crown  cannot  be  affected  thereby,  see 
Rent  Recovery  Act,  1864,  Sections  35  and  58,  and  the  circumstance  that 
this  case  arose  in  Malabar  does  not  make  any  difference.  Secretary  of  State 
v.  Vira  Bayan(l). 

Sankara  Menon,  for  respondent. 

There  is  no  doubt  that  Government,  if  it  choose,  can  levy  assessment 
on  waste  land  after  giving  notice  to  the  jenmi.  Bub  notice  ought  to  have 
been  given,  for  undeniably  the  proprietary  right  is  in  the  jenmi.  Further 
it  is  an  important  fact  in  this  case  that  at  the  time  when  the  sale  for 
revenue  actually  took  place,  the  land  on  which  the  revenue  was  assessed 
was  lying  waste. 

As  to  the  jenmi's  proprietary  right  and  the  obligation  to  give  notice 
to  him,  compare  Secretary  of  State  v.  Vira  Bayan(l)  and  see  the  Joint 
Commission  Report. 

The  customary  right  of  Government  contended  for  in  this  appeal  to 
sell  land  without  notice  to  the  jenmi  has  b?en  exercised  as  appears  from 
the  evidence  of  the  Collector  only  rarely.  Moreover,  the  custom  setjip  is 
unreasonable,  see  Exhibit  XXVI,  with  which  compare  Munro's  Minutes, 
16th  July  1822. 

With  regard  to  the  contention  that  the  plaintiff's  claim  is  barred,  it 
was  advanced  for  the  first  time  in  second  appeal  and  could  not  in  any 
case  be  supported,  as  there  was  not  adverse  possession  by  eiiher  the 
tenant  or  the  Government  for  twelve  years  if  at  all. 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  in  reply. 

The  admission  of  the  proprietary  right  of  the  jenmi  has  always  been 
subject  to  certain  qualifications — see  the  Proclamation  of  1799  (Logan's 
Treaties  and  Engagements,  p.  215).  All  private  property  is  subject  to 
the  right  of  Government  to  collect  revenue,  Bhaskarappa  v.  The  Collector 
of  North  Canara  (2).  This  right  of  Government  is  not  the  creation  of 
legislative  enactments,  but  has  merely  been  regulated  by  them.  The 
question  now  raised  is  as  to  a  supposed  restriction  on  the  mode  of  exerci- 
sing it.  This  is  really  a  question  of  usage  rather  than  of  abstract  justice, 
and  the  right  has  been  exercised  as  appears  from  the  evidence  in  the 
mode  now  claimed  to  be  lawful  in  the  issue  of  16,000  cowles,  to  the 
[107]  advantage,  it  should  be  observed,  of  the  jenmis  who  have  thereby 
had  tenants  found  for  their  waste. 

The  fact  that  a  new  man  is  brought  on  to  the  land  is  a  notice  of  the 
claim  of  revenue  which  cannot  be  ignored  by  the  jenmi.  But  there  is  no 
authority  for  the  argument  that  the  jepmi  is  entitled  to  notice  from 
Government  in  any  other  sense.  He  is  sufficiently  protected  by  the  law : 


(1)9M.  175  (180,  186). 


(2)  3  B.  452  (523). 
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under  the  Regulation  of  1802  and  Act  II  of  1864,  he  can  insist  on  being 
registered  as  proprietor,  and  he  has  the  right  to  eject.  See  Tiruchurna 
Perumal  Nadan  v.  Sanguvien(l). 

As  to  the  laches  of  the  plaintiff  and  the  lapse  of  time,  either  the 
possession  of  defendant  No.  2  was  without  the  consent  of  the  jenmi  in 
which  case  it  was  adverse  to  his  title,  or  else  it  was  by  his  consent  and  an 
estoppel  arises.  See  Zamorin  of  Calicut  v.  SitaramaCZ) . 

JUDGMENT. 

PARKER,  J. — The  District  Judge  has  found  (l)  that  the  patta  was 
not  granted  adversely  to  the  plaintiff's  title  ;  (2)  that  the  plaintiff  has  not 
allowed  the  second  defendant  to  appear  as  ostensible  owner ;  and  (3) 
that  the  Collector  had  no  legal  power  to  grant  the  plaintiff's  lands  for 
cultivation  without  previous  notice  to  him,  and  that  in  the  absence  of 
such  notice  no  public  revenue  on  account  of  which  the  plaintiff's  title 
can  be  brought  to  sale  under  Act  II  of  1864  can  be  held  to  be  due  upon 
the  land.  To  these  findings  the  first  defendant  has  put  in  a  memorandum 
of  objections. 

There  can  be  no  doubt  that  the  patta  was  granted  on  the  same  terms 
as  the  cowle,  i.e.,  without  prejudice  to  the  jenmi's  right.  The  further 
plea  was  put  forward  that  second  defendant  had  acquired  an  adverse 
title  as  against  plaintiff,  and  hence  that  Government  was  justified  in 
selling  bis  land  for  arrears.  Defendants  Nos.  2  and  3  are  however  ex 
parte  in  the  suit,  and  the  first  defendant  never  raised  this  plea  in  his 
written  statement,  nor  has  any  issue  been  taken  upon  it.  We  do  not 
think  we  ought  to  allow  it  to  be  taken  on  second  appeal,  and  it  would 
certainly  be  anomalous  that  first  defendant  having  let  in  a  cultivator  with 
reservation  of  the  jenmi's  rights  should  afterwards  be  allowed  to  plead 
that  that  cultivator  had  through  that  same  act  of  the  first  defendant  ad- 
versely acquired  rights  against  the  jenmi,  by  which  [108]  the  jeumi's 
title  had  been  lost.  We  must  accept  the  findings  therefore  on  the  first  and 
second  issues  referred. 

The  third  issue  raises  for  decision  a  question  of  the  utmost  importance. 
It  is  admitted  that  the  land  in  Malabar  is  private  property,  but  it  is  argued 
on  behalf  of  Government  that  co-existent  with  the  proprietorship  of  tha 
jenmi  is  the  right  of  Government  to  allot  to  any  person,  not  the  proprietor 
of  the  soil,  the  right  to  cultivate  any  waste  land  in  the  jenmi's  estate 
which  is  capable  of  cultivation,  but  which  the  jenmi  has  not  cultivated. 
This  right,  it  is  asserted,  is  founded  upon  the  right  of  the  State  to  derive 
a  revenue  from  all  land  cultivated  or  capable  of  cultivation,  and  it  is  con- 
tended that  a  private  proprietor  has  no  right  to  keep  any  portion  of  his 
estate  waste  if  in  the  opinion  of  the  officers  of  Government  it  should  be 
cultivated  so  as  to  yield  revenue  to  the  State,  and  that  if  he  neglects  to 
cultivate  such  waste  the  Collector  may  without  reference  to  him  assign 
such  land  for  cultivation  to  any  other  person,  subject,  however,  to  the 
jenmi's  right  to  eject  such  person  and  pay  the  revenue  himself. 

Such  claim  is  no  doubt  altogether  inconsistent  with  rights  of 
property  as  understood  by  English  Law,  but  it  has  been  held  that  property 
in  the  soil  must  not  be  understood  to  convey  the  same  rights  in  India  as 
in  England.  "  It  may  be  subject  to  restrictions  and  qualifications  vary- 
"  ing  according  to  the  peculiar  laws  of  each  country  ;  and  those  acts  which 
"  under  one  system  would  be  necessarily  regarded  as  contradictions  of  any 
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1889        "  ownership  over  the  object  on    whioh  they  were  exercised,    except  that 

Bfcp.  19.  "  from  which  they  spring,  might  under  another  system  he  quite  compatible 
"with an  ownership  subsisting  unimpaired  side  by  side  with  the  limited  right 

A'PPEL-     "  to  which  they  would  be  attribute^.     The  exaction  of  a  share  of  the  crops 
LATB       "  is  itself  an  instance  of  this  divided  dominion."     See  Bhaskarappa  v.  The 

OlVIL.  Collector  of  North  Canara  (1).  The  right  here  claimed  however  is 
something  much  larger  than  a  right  to  a  share  in  the  crops.  It  is  not 

18  M.  89  alleged  that  the  right  now  claimed  rests  either  uoon  legislative  enactment 
or  upon  judicial  decision,  but  it  is  said  to  be  foundel  upon  customary  law 
which  has  not  hitherto  received  the  sanction  of  judicial  recognition.  It  is 
necessary  therefore  that  a  customof  an  anonrinlous  character  and  apoarently 
so  subversive  of  the  ordinary  rights  [169]  of  wivate  property  should  be 
strictly  proved  before  it  can  be  recognized  as  having  the  legal  requisites 
of  a  valid  custom. 

The  evidence  shows  that  the  jenmis  or  the  proprietors  of  the  soil  in 
Malabar  have  long  been  in  the  habit  of  leasing  out  the  greater  portion  of 
their  estates  to  kanomdars  who  are  thus  in  the  imrne  liate  occupancy  of 
the  greater  part  of  the  soil.  This  was  the  s^ate  of  things  at  the  time  of 
Hyder's  conquest  (Exhibit  XIV),  and  the  British  Government  is  stated  to 
have  continued  the  practice  of  the  Mysore  Government  in  settling  the 
assessment  with  these  kanomdars.  At  the  annexation  of  Malabar  in 
1799  tne  Government  disclaimed  any  desire  to  act  as  the  proprietor  of 
the  soil,  and  directed  that  rent  should  be  collectei  from  the  iovneiiate 
cultivators,  Trimbak  Ranu  v.  Nana  Bhavani  (2)  and  Secretary  of  State  v. 
Vira  Rayan  (3),  thus  limiting  its  claim  to  revenue.  Further,  in  their 
despatch  of  17th  Dacsmbar  1813  relating  to  the  settlement  of  Malabar 
the  Directors  observed  that  in  Malabar  they  hai  no  property  in  the  land 
to  confer,  with  the  exception  of  some  forfeited  estates.  This  may  be 
regarded  as  an  absolute  disclaimer  by  the  Government  of  the  day  of  any 
proprietary  right  in  the  jenmis'  estates,  and  is  hardly  consistent  with  the 
right  of  letting  in  a  tenant  which  is  certainly  an  exercise  of  proprietary 
right. 

The  first  trace  of  the  assertion  of  the  right  now  claimed  is  to  03  found 
in  1827  when  the  then  Collector,  Mr.  Sheffield,  nude  proposals  to  the 
Board  of  Revenue  for  reclaiming  waste  Ian  Is  (Exhibits  XV — XVI  [I),  and 
on  12th  February  1827,  he  was  ordered  to  submit  to  the  B  >ard  the  precise 
terms  of  the  cowle,  which  he  proposed  to  grant.  On  2(hh  September  1827, 
Mr.  Sheffield  accordingly  submitted  a  suecimen  cowle  (Exhibit  XVII)  which 
contained  a  stipulation  that  the  cowledar  should  be  responsible  for  the 
jenmakars'  or  proprietors'  share  of  the  produce  of  the  said  land.  In 
acknowledging  receipt  of  this  specimen  document  on  May  19  .h  1828,  the 
Bou-d  says  Exhibit  (XVIII,  paragraph  16)  "The Board  conclude  that  the 
"form  of  cowle  which  the  Principal  Collector  has  forwarded  is  intended 
"  for  unclaimed  lands  considered  as  belonging  to  the  Gircar  ;  and  that  the 
"  expression  'you  will  be  held  accountable  for  the  jenmakars'  or  proprietors' 
"  share  of  the  produce  '  is  only  meant  to  intimate  to  the  occupant  that  when 
"  C'10]  his  assessment  comas  to  ba  fixed  he  will  be  regarded  as  a  mere 
"  tenant,  not  as  proprietor,  and  will  bave  to  pay  the  whole  of  his  landlord's 
"  rent  to  the  Circar.  " 

The  Board  then  goes  on  to  ask  within  what  period  in  Malabar 
unclaimed  lands  are  considered  to  have  lapsed  to  the  State,  and  object  to 
the  mention  of  the  jenmakars'  share  when  it  is  uncertain  whether  or  not 
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there  be  ajenmakar  on  the  ground  that  the  Government  ought  not  to  be 
committed  on  any  doubtful  question.  Tbe  tenor  of  this  document 
certainly  goes  to  show  that  in  1828,  the  Board  of  Revenue  did  not  consider 
the  Government  had  power  to  grant  cowles  for  other  than  unclaimed  lands 
which  were  at  the  disposal  of  Government,  and  this  is  consistent  with  the 
despatch  of  the  Marquis  Wellesley  of  19th  July  1804,  and  that  of  the 
Court  of  Directors  of  December  1813,  and  see  Trimbak  Ranu  v.  Nana, 
Bhavani  (1). 

OQ  April  14th,  1829,  the  Collector  reolied  to  these  enquiries 
(Exhibit  XIX)  to  the  effect  that  according  to  Malabar  custom  a  jenm;ikar's 
right  to  resume  on  payment  of  the  value  of  improvements  never  became 
barred  by  lapse  of  lime.  This  concludes  ihe  corresuondence  1827 — 1829, 
and  there  is  certainly  nothing  in  it  to  show  that  up  to  1829,  the  Govern- 
ment had  asserted  the  right  now  claimed. 

The  next  document  in  point  of  date  is  a  report  of  the  Collector,  dated 
10th  November  1841  (Exhibit  XX).     In  it  Mr.  Conolly  writes  on  the  sub- 
ject of  cowles  :  '  H  jwever  questionable  it  may  at  first  sight  appear  lor  the 
"  Government  to  issue   cowles  for  the  cultivation   of  lands  which  are  not 
"their  property,  the  practice  of  issuing  such  documents  seems  to  be  attended 
with  advantage  to   both   Government  and    proprietor ;"  and  further  on, 
"  generally  speaking  the  cultivator  at  the  time  of  obtaining  a  cowle  from 
'  the    Circar    makes     his    own     arrangement    with    the    proprietor    by 
obtaining  a  verumpittom  or  kuyikanom  lease,  which  secures  both  parties 
"  in  their  respective  rights."      Here   clearly    Mr.    Conolly   justified   the 
practice  on  the  ground  of  convenience,  bub  not  of  legal  right. 

The  same  officer  writing  to  the  Board  five  years  lat^r  (Exhibit  XXII, 
January  9bh,  1846)  for  the  first  time  broaches  the  th«ory  which  the 
Government  now  puts  forward.  He  then  says,  "The  [111]  Government 
"  have  nowhere  so  thoroughly  relinquished  their  claim  as  sovereign  as  to 
"  leave  it  in  the  power  o!  any  proprietor  to  leave  his  ground  waste  to  the 

"  detriment  of  the   public  interest It  a   land-hoMer  will 

"  not  cultivate  his  waste  the  Government  consider  themselves  at  liberty  to 
"  get  some  one  who  will,  reserving  always  to  the  said  landlord  the 
"  share  of  the  produce  whioh  his  right  as  proprietor  entitles  him  to 
"  according  to  the  usage  of  the  country."  Here  we  have  tne  nrst  trace 
of  the  present  chim  together  with  the  underlying  fallacy  that  the  jeumi's 
rights  are  to  a  snare  in  the  produce  only  and  ignoring  his  right  as 
proprietor  to  the  soil  its-lf. 

Tin  B  >ard  t.heu  appears  to  have  called  for  a  copy  of  rules  issued  by 
the  Collector  to  his  subordinates  for  the  reclamation  of  waste  lands,  and 
six  months  Iater(l0tn  July  1846,  Exhibit  XXI  [)  Mr.  Conolly  sends  them 
expressing  his  own  anxiety  that  applications  for  such  cowles  should  be 
encouraged,  not  only  because  it  is  always  desirable  to  bring  waste  lands 
under  cultivation,  but  also  for  political  reasons,  because  it  was  desirable 
that  the  restless  and  vigorous  Moplahs  of  the  interior  should  be  encour- 
aged to  exuend  their  energy  in  honest  work,  failing  which  they  will  betake 
themselves  to  smuggling  and  other  malpractices. 

In  the  hookumnamah  sent  for  the  information  of  the  Board  (Exhibit 
XXIV)  the  applicants  are  enjoined  to  obtain,  if  possible,  the  consent  of 
the  jenmis,  who  it  is  said  have  the  prior  right  to  reclaim  for  themselves  if 
they  wish  to  do  so  ;  but  it  is  stated  that  if  they  refuse  on  insufficient 
ground,  the  Government  will  take  the  offer  of  any  other  party.  The 

(1)  12  B.  H.C.R.  144. 
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rights  of  the  jenmi  are  reserved,  but  he  is  relegated  to  a  Civil  Court  to 
enforce  them. 

These  extracts  make  it  clear  that  between  1841  and  1846  Mr.  Conolly's 
views  of  the  relative  rights  of  the  Government  on  the  one  hand  and 
the  jenmi  on  the  other  had  altered  considerably,  but  four  years  later — in 
1850 — we  find  him  making  a  still  further  advance  in  the  attitude  which 
he  had  assumed  with  reference  to  the  jenmis.  He  then  (Exhibit  XXV, 
August  13th,  1850)  instructs  the  Tahsildars  that  "Government  gains 
nothing  in  recording  the  name  of  the  jenmi "  in  the  cowle  and  that  in 
future  it  is  not  necessary  to  enter  it. 

Exhibit  XXVI  is  an  extract  from  the  Proceedings  of  the  Sudder 
Adawiut,  dated  13th  February  1854,  from  which  it  apoears  that  the  Go- 
vernment had  in  1853  under  consideration  the  question  [112]  of  legislat- 
ing to  limit  the  rights  of  jenmis  over  waste  lands,  hut  r.he  only  oninion 
expressed  by  the  Sudder  Court  (and  that  not  a  judicial  one)  is  that  it  is 
inexpedient  to  depart  from  ancient  usages  which  regulate  the  relations  of 
landlord  and  tenant.  The  views  of  the  local  officers  are  referred  to  with- 
out any  expression  of  opinion  as  to  whether  they  are  correct,  or  the 
contrary. 

It  will  be  observed  that  Mr.  Conolly  nowhere  gives  reasons  for  the 
opinion  advanced  in  January  1846  that  it  is  not  within  the  power  of  a 
private  proprietor  to  leave  his  land  waste  to  the  de*riment  of  the  oublic 
revenue,  and  no  documents  have  been  filed  to  show  that  either  the  Board 
of  Eevenue  or  Government  formally  accepted  this  view.  We  were  however 
referred  in  argument  to  a  proclamation  issued  on  26th  Novomher  1799  to 
the  inhabitants  of  Koletanaad  (North  Malabar)  contained  in  Logan's  Col- 
lection of  Treaties  and  Engagements,  page  215,  on  which  the  Advocate- 
General  strongly  relied,  as  showing  that  the  present  right  had  been  claimed 
as  early  as  1799  and  before  the  formal  annexation  of  Malabar.  If  this  were 
so,  the  fact  would  no  douht  be  strong  evidence  ;  but  on  reading  the 
proclamation  carefully  it  seems  to  me  quite  clear  that  it  does  not 
refer  to  waste  lands  at  all,  bat  to  lands  which  had  been  assesssed  to 
revenue  but  the  owners  of  which  had  disappeared.  Malahar  was  at 
that  time  in  a  transition  state  under  an  interim  Government,  and 
the  British  Government  which  was  in  possession,  but  had  not  form- 
ally annexed  the  country,  was  anxious  to  put  matters  in  order,  in 
view  to  ascertain  the  revenue  really  derivable  from  its  new  possession. 
Tne  history  of  the  steps  then  taken  is  very  fully  set  forth  in  the  judgment 
of  Westropp,  C.J.,  in  Vyakunta  Bapuji  v.  Government  of  Bombay  (1),  but 
the  fact  that  this  proclamation  refers  to  lands  on  which  revenue  (nigudee) 
had  been  fixed,  is  clear  from  the  offer  to  remit  it  for  one  or  two  years 
wheresoever  there  may  have  been  considerable  impediments  in  cultivating 
the  lands,  and  where  such  impediments  are  proved  to  the  satisfaction  of 
Mr.  Hodgson.  It  will  not,  I  think,  be  denied  that  the  '  Kunnus  '  of 
Malabar  from  which  crops  of  dry  drain  or  rain-fed  paddy  are  taken  are 
assessed  to  public  revenue  when  cultivated. 

The  Advocate-General  referred  in  his  argument  to  certain  other 
State  papers  collected  in  the  same  work  (Logan's  Treaties  [113]  and 
Engagements),  but  they  do  not  appear  to  me  to  support  his  contention, 
but  rather  show  that  the  original  intention  of  Government  was  to  hold 
the  jenmis  only — not  the  actual  cultivators — liable  for  the  revenue.  Thus 
at  page  21,  paragraph  5,  it  appears  that  in  1792  the  Nair  jenmis  were  in 
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future  to  be  held  liable  for  the  jumma  instead  of  rendering  military  service 
as  in  the  days  of  Tippoo.  Paper  No.  68  of  28th  October  1793  (p.  82) 
alludes  to  the  flight  and  return  of  the  jenmis  and  clearly  (paragraphs  4 
and  5)  indicates  an  intention  of  settling  with  them  and  not  with  the 
kanomkara  for  the  revenue.  Document  73  (1794)  at  page  86  and  document 
242  at  page  240  (1803)  point  to  the  same  conclusion,  and  go  to  show  that 
it  was  the  jenmi  whom  it  was  then  intended  to  designate  as  the  proprietor 
of  the  land  within  the  meaning  of  Madras  Regulation  XXVII  of  1802, 
Section  2.  See  Vyakunta  Bapuji  v.  Government  of  Bombay  (1). 

The  only  document  to  which  we  have  been  referred  as  containing 
.a  formal  claim  with  regard  to  waste  lands  is  paper  No.  81  (Logan's 
Treaties  and  Engagements,  (p.  97)  which  is  an  agreement;  executed  by  the 
Achen  of  Palghat  in  1792-93.  In  it  after  fixing  the  revenue  payable  to 
the  Company's  Government  it  is  stated  that  the  "  Terse,"  i.e.,  waste  lands, 
cannot  now  be  cultivated,  but  "  should  it  hereafter  be  found  capable  of 
"  cultivation,  the  Company's  share  of  nigudee  from  the  ground  in  question 
"  shall  be  allowed  and  added  to  the  present  revenues."  This  does  not 
^amount  to  more  than  the  assertion  of  a  right  to  assess  the  proprietors  to 
revenue  for  all  cultivable  land,  but  it  is  no  assertion  of  a  right  to  let  in  and 
assess  any  otner  person  than  the  proprietor. 

I  have  now  reviewed  all  the  documentary  evidence  on  the  record  as 
to  the  origin  and  existence  of  the  alleged  custom,  and  I  find  nothing  what- 
ever to  show  that  the  right  now  contended  for  has  ever  been  formally 
-claimed  in  any  general  notice  or  proclamation,  and  the  whole  evidence 
tends  strongly  to  show  thafe  the  claim  in  its  present  form  was  first  advan- 
ced by  Mr  Conolly  in  1846  and  apparently  orginated  in  his  zeal  for  the 
public  revenue  and  for  the  reformation  of  the  Moplahs  of  Malabar. 

The  evi  ienee  of  Mr.  Winberbotham,  the  present  Collector  of  Malabar, 
shows  that  the  practice  originated  by  Mr  Conolly  has  been  continued. 
That  officer  has  filed  a  list  showing  the  approxi- [114]  mate  number  of 
Bowies  grantel  in  Malabar  from  Fasli  1238  to  Fasli  1297  (1828-1889). 
This,  it  may  be  assumed,  includes  cowles  granted  for  the  reclamation  of 
Government;  waste  lands  as  well  as  for  lands  belonging  to  private  proprie- 
tors. Tnere  is  no  evidence  that  any  cowles  were  issued  for  the  reclamation 
of  lands  of  private  owners  before  Mr.  Sheffield's  tenure  of  office  in  1827  and 
the  instructions  of  the  Board  of  Revenue  in  1828  (Exhibit  XVIII)  would 
certainly  tend  to  check  the  practice.  Accordingly  we  find  that  the  issue 
dropped  from  36  in  Fasli  1238  and  99  in  Fash  1239  to  8  in  Fasli  1241  and 
•there  was  no  great  increase  again  till  Mr.  Conolly  was  Collector  when  the 
:  number  rose  to  421  in  Fasli  1256  (1846)  which  year  was  synchronous  with 
Mr.  Conollv's  change  of  views.  After  that  the  number  of  cowles  granted 
rose  annually  till  it  reached  its  highest  point  in  Fasli  1268  when  1521  were 
issued.  Sinca  then  the  issue  has  decline!  and  vary  rapidly  from  Fasli 
1278  to  Fasli  1297  (1868  to  1337).  The  Malabar  Special  Commission 
Report  of  1882  (Exhibit;  XVIII)  explains  the  cause  of  this  to  be  the  in- 
security of  the  cowledar  let  in  by  Government  and  his  liability  to  be 
ejected  by  the  jenmi. 

Mr.     Winterbotbam  is  an  officer  who  has  considerable  experience  in 
;  Malabar,  and  he  appears  to  have  entiraly  adopted  the  later  views  of  Mr. 
Conolly.     He  admitted  that   a  considerable  Dumber  of  cowles  had  been 
';grantedon  his  own  recommendation,  and  stated  that  since  1850  the  Govern- 
ment officials  had  carefully,  refrained  from  making  inquiries  as  to.  who  was 
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1889       the  jenmi  before  the  issue  of  cowles.     He  admitted  however  that,  as   a 

SKI'.  19,     general  rule,   the  cowledars  had  attorned  to  the  jenmi  who  generally,  ii 
kists  fell  into  arrears,  paid  the  revenue  himself  and  thus  prevented  a  sale. 

APPEL-      [n  gome  few  cases  the  issue  of  the  cowle  was  objected  to   by   the  jenmis 
LATE       who  involuntarily  submitted  to  be  assessed  to  revenue  themselves  rather 

OiviL.      than  let  in  the   cowledars.     The  Collector   further  stated  that  sales  for 
arrears  of  revenue  and  relinquishment  of  land  were  almost  unknown  in 

13  M.  89.     Malabar. 

It  appears  to  me  that  Mr.  Winterbobham's  evidence  proves,  not  that 
the  right  claimed  by  Government  has  been  acquiesced  in,  but  that  jenmis 
have,  as  a  rule,  taken  steps  to  assert  and  preserve  their  rights  of  property 
when  brought  into  peril  by  the  action  of  the  Collectors. 

The  Government  bases  its  claim  neither  upon  legislation  nor  ucon 
judicial  decision,  but  upon  customary  law.  Among  the  [l!5]  requisites 
of  a  valid  custom  are  (1)  that  it  must  be  ancient ;  (2)  that  it  must  have  been 
continued  and  acquiesced  in  ;  and  (3)  that  it  must  be  reasonable,  and  it  ap- 
pears to  me  that  none  of  the  conditions  have  been  satisfied.  The  custom 
is  not  ancient,  for  the  evidence  shows  that  it  was  first  put  forward  by  Mr. 
Conolly  in  1846  and  has  never  been  formally  asserted  by  the  Government; 
it  has  not  been  acquiesced  in,  for  a  claim  counteracted  is  not  a  claim  ac- 
knowledged ;  nor  do  I  think  it  is  reasonable,  for  instead  of  assessing  the  de 
jure  proprietor  to  revenue  in  his  own  name  the  Government  plants  a  tres- 
passer upon  his  land,  does  not  make  that  trespasser  attorn  to  the  owner, 
but  forces  the  proprietor  to  take  active  steps  to  assort  his  legal  rights  if 
they  are  not  become  barred  by  a  hostile  possession.  And  I  am  confirmed 
in  my  opinion  that  this  right  does  not;  exish  by  customary  law  by  the  fact 
that  in  the  only  other  part  of  India  where  it  is  shown  that  Government 
has  a  right  similar  to  that  claimed  in  Malabar  that  right  does  not  exist  by 
customary  law,  but  by  the  sanction  of  a  legislative  enactment,  (Bengal 
Regulation  VII  of  1822.)  See  Sakkaji  Bau  v.  Latchmana  Gaundan  (1). 

When  examined  on  interrogatories  in  May  1886,  the  Collector,  Mr. 
Winterbotham,  rightly  stated  the  law  that  the  landholder  contemplated 
in  Section  1  of  the  Revenue  Recovery  Act  is  the  person  in  whose  name 
the  land  should  stand  in  the  revenue  register  maintained  under  Madras 
Regulation  XXVI  of  1802,  but  in  bis  later  deposition  he  stated  that  he 
considered  the  term  "land-holder"  to  apply  to  all  the  pattadars  in 
Malabar.  In  this  he  appears  to  me  to  beg  the  whole  question.  Regula- 
tion XXVI  of  1802  provides  that  Collectors  shall  keep  registers  of  landed 
property  paying  revenue  to  Government,  and  shall  also  enter  all  transfers 
of  landed  property  from  one  proprietor  to  another.  The  regulation  does 
not  appear  to  contemplate  the  contingency  of  the  person  paying  the 
revenue  not  being  the  proprietor.  la  other  districts  the  pattadar  is,  as  a 
rule,  the  proprietor,  and  I  think  I  have  shown  that  in  Malabar  also  the 
original  intention  was  to  assess  the  land  to  revenue  in  the  name  of  the 
jenmi.  It  is  admitted  that  the  jenmi  is  really  proprietor  and  that  he  can 
oust  any  person  holding  a  patta  from  Government  and  retain  the  land 
himself — subject  only  to  his  liability  to  pay  the  revenue.  He  therefore  is 
and  has  [116]  a  legal  right  to  be  the  landholder  within  the  meaning  of 
Section  1  of  the  Revenue  Recovery  Act.  It  therefore  appears  to  me  that 
where  land  is  private  property  as  in  Malabar,  the  right  of  Government  is 
limited  to  that  of  charging  the  proprietor  with  revenue.  If  the  proprietor 
dof  s  not  pay  the  revenue  assessed  on  his  laud,  his  proprietary  rights  can 

(1)  3  M.  149. 
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be  determined  under  the  provisions  of  Act  II  of  1864,  but  the  Government 
is  bound  to  proceed  to  determine  his  interest  in  a  manner  which  the  law 
recognizes  Rajagopala  Ayyangar  v.  Collector  of  Chingleput  (1).  The  right 
of  Government  to  grant  pattas  for  unclaimed  lands  at  its  own  disposal 
stands  entirely  on  a  different  footing,  anil  neither  the  arguments  of 
Mr.  Conolly,  in  1840,  nor  those  of  his  successor,  40  years  later,  really 
amount  to  more  than  a  justification  of  an  irregularity  on  the  ground  of 
the  great  difficulty  in  Malabar  of  keeping  a  register  of  landed  proprietors 
as  required  by  Eegulation  XXVI  of  1802.  It  may  be  that  that  difficulty 
requires  legislation  for  its  removal,  but  with  the  remedy  the  Courts  have 
nothing  to  do. 

Holding  therefore  that  the  plaintiff  is  the  landholder  within  the 
meaning  of  the  Eevenue  Eecovery  Act,  it  follows  that  the  sale  without 
notice  to  him  was  illegal  and  will  not  pass  his  rights.  I  would  dismiss 
this  second  appeal  with  costs. 

SHEPHAHD,  J. — This  is  an  appeal  on  behalf  of  Government  against 
the  decree  of  the  District  Judge,  setting  aside  a  sale  of  the  plaintiff's  lands 
effected  by  the  Collector  under  the  provisions  of  Act  II  of  1864.  The 
plaint  stated  that  the  land  being  the  jenm  of  the  plaintiff's  devasom  was 
granted  on  cowle  to  the  second  defendant  by  the  Collector  in  fasli  1279 
and  that  it  was  sold  for  arrears  of  revenue  on  the  18th  June  1885  and 
purchased  by  the  third  defendant.  Tha  pUint  refers  to  a  petition  pre- 
sented by  the  plaintiff  to  the  Collector  subsequently  to  the  attachment, 
but  before  the  sale  took  place,  praying  that  the  attachment  may  be  set 
aside  '  or  that  it  may  be  ordered  that  the  petitioner  is  entitled  to  realize 
"  the  jenmibbogam  in  the  lands  and  the  sale  held  after  alteration 
"  in  the  auction  notification."  The  order  on  that  petition  WHS  that 
the  attachment  would  be  set  aside  on  payment  of  the  arrears  of 
revenue.  The  Collector  representing  Government,  who  was  the  only 
defendant  that  appeared,  pleaded  that  the  land  was  propeily  sold  and  that 
the  sale  was  not  liable  to  be  set  [H7]  aside.  The  facts  stated  in  the 
plaint  are  admitted.  It  is  found  that  the  second  defendant  came 
into  possession  under  a  cowle  given  by  the  Collector,  and  that  sub- 
sequently, in  1872,  he  had  a  patta  given  to  him.  Ic  is  not  alleged  on 
behalf  of  Government  that  the  plaintiff  in  any  way  consented  to  the 
granting  of  the  cowle  or  the  patta  or  that  he  was  ever  aware  of  the 
issue  of  such  documents.  On  the  contrary,  the  third  issue  assumes 
that  the  Collector  did  not  give  any  notice  to  the  plaintiff  before 
issuing  the  patta.  The  main  question  argued  both  in  this  Court  and 
in  'the  Courts  below  was  whether  ia  the  absence  of  such  notice  the 
Collector  could,  on  default  being  made  by  the  patta^ar  in  payment  of 
revenue,  lawfully  bring  the  jenm  title  to  sale.  Some  argument  was  addressed 
to  us  to  the  effect  that  the  suit  was  barred  by  limitation,  inasmuch  as  the 
second  defendant's  possession  is  shown  to  have  commenced  more  than 
twelve  years  before  the  suit  was  brought.  As  between  Government  and 
the  ^plaintiff  it  seems  clear  that  the  action  of  the  Collector  was  not 
intended  to  be  hostile  to  the  jenm  title.  It  has  been  found  that  the  patta  was 
not  granted  adversely  to  the  plaintiff's  title.  "Whether  notwithstanding 
this  the  second  defendant's  possession  would  have  been  adverse  and  the 
plaintiff  therefore  deprived  of  his  right  by  a  continuance  of  that 
possession  for  twelve  years,  is  a  question  which  does  not  arise  upon  the 
facts  as  tley  aie  iound.  The  land  is  found  to  have  been  waste  at  the 


1889 
SEP.  19. 

APPEL- 
LATE 
CIVIL. 

13  M.  89. 


MIV— 100 


(1)  7  M.H.C.R.  98. 
793 


13  Mad.  118 


INDIAN   DECISIONS,   NEW  SERIES 


[Yol. 


1889 

SEP.   19. 

APPEL 

LATE 

CIVIL. 

13  M.  89. 


time  of  the  sale  and  for  some  time  before,  and  ib  is  not  proved  that  the 
second  defendant's  possession  lasted  for  twelve  years.  Moreover  the 
plea  of  limitation  WAS  not  raised  in  the  Courts  below. 

Another  question,  which  was  raised  on  the  original  argument  of  the 
appeal,  is  disposed  of  by  the  finding  on  the  second  of  the  three  issues 
referred  bv  us.  No  valid  ohjection  can  be  urged  against  that  finding,  and 
it  is  clear  that  the  plaintiff  in  no  manner  put  forward  the  defendant  as 
the  proprietor  of  the  land  so  as  to  preclude  himself  from  setting  up  his 
own  jenm  title. 

Coming  to  the  main  question  which  is,  as  far  as  I  can  learn,  dis- 
cussed now  for  the  first  time  in  a  Court  of  Jusoice,  we  have  to  consider 
what  authority  there  is  for  the  proposition  asserted  on  behalf  of  Govern- 
ment that  the  jenm  title  of  land  can  ba  s  >1 1  under  the  Act  in  satisfaction 
of  arrears  of  revenue  due  by  a  pittadar,  who  has  occupied  the  iand  with- 
out the  jenmi's  consent. 

There  is  no  doubt  that  the  practice  of  granting  cowles  to  persons 
who  undertake  to  cultivate  waste  lands  has  largely  pre-fl  l8]vailed  in 
Malabar.  The  practice  is  consistent  with  the  anomalous  system,  which 
has  also  long  prevailed  there  of  settling  the  revenue  with  the  tenant  and 
not  with  the  jenmi.  (See  paragraph  196  of  the  report  of  the  Joint  Com- 
mission, 1793,  and  the  articles  settled  with  the  jenmakars  for  the  year 
969,  page  81  of  Logan's  Treaties  and  Engagements).  The  grantee  of  the 
cowle  comes  under  an  engagement  with  Government  to  pay  revenue  on  the 
expiration  of  a  fixed  period  during  which  the  land  is  declared  free  of  assess- 
ment. The  relation  in  which  the  cowledar  stands  to  the  jenmi  is 
tolerably  well  ascertained.  It  is  expressly  provided  in  the  cowle  that 
the  jenmi's  rights  are  unaffected  by  it,  and  it  appears  from  the  evidence 
that  generally  persons  taking  cowles  at  the  same  time  make  their  terms 
with  the  jenmi  (see  Exhibits  XIX,  XX,  extract  from  jamabandi  report  of 
1841)  and  in  the  rules  for  granting  remission  on  waste  lands  published  in 
1846,  the  advisability  of  adouting  this  course  is  pointed  out  to  applicants 
for  remission  (see  Exhibit  XXIV).  Should  the  cowledar  omit  to  make 
arrangements  with  tha  jonmi,  it  is  quite  clear  that  subject  only  to  his 
right  to  compensation  for  improvements,  he  may  be  at  once  evicted  (see 
Major  Walker's  report  adopted  by  the  Sudder  Adawlafc  in  proceedings  of 
13th  February  1854).  Should  he  however  be  left  in  possession  for  more 
than  twelve  years  without  any  recognition  of  the  jeumi's  right,  he  would 
like  any  other  trespasser  acquire  a  valid  title  by  limitation.  By  the  more 
fact  of  a  cowle  being  given  and  taken,  no  benefit  accrues  to  the  grantee  in 
his  relations  to  the  jenmi,  and  conversely  the  jenmi  is  in  no  way  prejudiced. 
The  question  at  issue  is  in  what  manner  the  granting  of  the  cowle  affects 
the  relations  between  the  jenmi  and  the  Government. 

It  is  argued  that  the  Government  are  within  their  right  in  planting  a 
cultivator  in  a  jenmi's  land  without  consulting  him,  and  further  that  they 
are  entitled  to  treat  that  cultivator  as  the  landhol  ler,  ignoring  the  person 
who  is  admittedly  the  real  owner.  It  is  said  that  the  power  is  necessarily 
involved  in  tin  right  which  Government  possesses  to  charge  revenue  upon 
all  cultivahle  land*,  an!  ic  is.  urged  that  the  jenmi  is  not  injured,  because 
he  is  at  liberty  at  any  time  to  eject  the  cultivator  and  take  anon  himself  the 
burden  of  paying  the  revenue.  It  a  a  pears  to  me  tint,  in  order  to  disprove 
the  existence  and  even  the  utility  of  the  power  which  is  claimed,  it  is  almost 
sufficient  to  state  the  position  in  [119]  which  the  cultivator  is  placed  with 
regard  to  the  j-jnmi  who  has  be3n  ignored.  If  it  is  true  that  the  cultivator 
may  be  ejected  by  the  jeomi  the  day  after  the  Collector  has  let  him  into 
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possession,  it  is  difficult  to  understand  in  what  sense  the  Collector  had  1889 
A  legal  right  to  admit  him  upon  the  land.  In  so  far  as  the  object  which  SEP.  19. 
the  Collector  has  in  view  is  a  fiscal  one  the  obvious  way  of  attaining  it  is 
by  a  direct  application  to  the  jenmi  and  an  intimation  that  he  will  be  APPEL- 
charged  revenue  for  hia  wasteland  ;  in  so  far  as  the  ohject  is  to  promote  LATE 
the  cultivation  of  waste  lan<is,  that  object  is  not  very  effectively  furthered  ClVIL. 
by  a  system  under  wnich  the  cultivator  is  left  wholly  at  the  mercy  of  the 
jenmi.  A  priori  it  is  most  improbable  that,  in  a  country  where  the  right  13  M-  89- 
of  private  property  in  land  was  highly  developed  and  where  it  is  not  even 
certain  that  any  land  reve-me  was  exacted  by  the  ruling  authorities  before 
the  Mussulman  invasion,  a  power  so  seriously  trenching  on  proprie- 
tary right  should  hav«  come  into  existence.  Nor  am  I  able  to  find 
in  the  exhibits  and  other  papers  to  which  we  have  been  referred  any 
foundation  for  the  notio'i  that  Government  has  trie  asserted  right.  In 
all  the  papers  from  the  proclamation  of  1799  (Logan,  page  215)  down 
to  the  most;  recent,  it  is  star.ed,  or  at  least  implied,  that  the  jenmi  is  to 
be  consulted  before  a  cultivator  is  put  upon  his  land.  In  the  proclama- 
tion the  rights  of  Government  are  put  on  the  highest  ground  and  a 
security  of  tenure  is  assured  to  the  cultivator  which,  in  fact,  he  has  not 
obtained.  Yet  even  th-n  the  authorities  evidently  did  not  intend  that 
the  option  of  cultivating  tneir  lands  should  be  taken  away  from  the  jenmis 
altogether.  In  1829,  the  Collector  in  answer  to  questions  put  by  the 
Board  of  Eevenue,  citing  Major  Walker  as  his  authority,  asserts  to  the 
full  extent  the  right  of  the  jeniri  to  dispossess  a  cultivator  who  has  been 
placed  on  the  land  in  his  absence.  The  only  liability  which  the  latter  can 
incur  for  such  unauthorized  cultivation  of  the  land  is  the  liability  to  pay 
compensation  for  improvements  (Exhibits  XVIII  and  XIX).  The  Col- 
lector, Mr.  Conolly,  in  1846  speaking  of  the  right  of  Government  to 
insist  on  cultivation  of  land  in  the  interest  of  the  revenue  distinctly 
saves  the  rights  of  the  jenmi,  saying  that  if  he  will  not  cultivate.  Govern- 
ment is  at  liberty  to  ger.  so  ue  one  who  will,  reserving  always  to  the  landlord 
the  share  of  the  produce  to  which  he  is  entitle  i  (Exhibit  XXII),  and  again 
in  the  same  year  similar  language  is  used  by  tbe  same  Collector — 
"Proprietors  are  of  course  to  have  the  choice  of  reclaiming  such  lands  them- 
[l20lselves,  but  should  they  refuse  to  do  so  on  insufficient  grounds  the 
Government  will  take  the  offer  of  any  other  party  who  comes  forward." 
(See  also  Mr.  Conolly's  letter  of  8th  October  1853  quoted  in  Minutes  of 
Consultation  of  15r,h  November  1853.)  Our  attention  was  socially  called 
to  the  order  of  1850  also  proceeding  from  Mr.  Conolly  (Exhibit  XXV) 
which  the  Collector  examined  as  a  witness  quotes  as  the  authority  for 
prohibiting  Eevenue  Officer  from  making  inquiries  as  to  who  is  the 
jenmi  when  a  cowle  is  to  he  granted.  The  Collector  appears  to  have 
misunderstood  the  order,  for  all  that  it  says  is  that  it  is  unnecessary  to 
record  the  names  of  jenmis  in  the  lists  of  waste  lands  since  the  Government 
gains  nothing  by  such  record.  Am  how,  this  order  must  not  be  read 
by  itself,  but  in  connection  with  the  language  used  by  Mr.  Conolly 
on  other  occasions,  and  so  read  it  affords  no  ground  for  belief  that  in 
his  opinion  the  jenmi  and  his  rights  might  ba  ignored  in  the  transaction 
altogether.  No  doubt  he  assumed  that  applicants  for  cowles  would  look 
after  their  own  interests  an>l  secure  themselves  by  making  a  bargain 
with  the  jenmi  as  he  had  recommended  them  to  do  in  the  hookumnamah 
published  four  years  beioie  (Exhibit  XXIV).  Some  stress  was  laid  upon 
the  large  numher  of  cowles  said  to  have  been  granted  since  1826.  In 
view  of  the  circumstance  above  referred  to  that  in  the  majority  of  cases 
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the  cowledar  at  the  same  time  enters  into  an  engagement  with  the  jenmi, 
the  prevalence  of  the  system  of  granting  cowles  seems  to  me  of  no  weight. 
Assuming  that  the  Government  have  the  tight  claimed  by  Mr.  Conolly  in 
some  of  the  above-cited  papers  of  introducing  a  cultivator  on  to  the  land 
of  a  jenmi  who  unreasonably  refuses  to  cultivate  ib,  I  can  find  no  authority 
for  the  further  claim  which  is  now  made  of  cultivating  Ian  Is  for  a  jenmi 
without  giving  him  the  option  of  doing  it  himself.  Tnis  el-urn  appears  to 
me  to  ha  an  unwarrantable  extension  of  the  practice  whioh  is  itself  an 
anomaly  of  settling  with  the  tenant  and  not  with  the  jenmi. 

Tne  rights  of  the  jenmi  are  certainly  not  less  extensive  than  those  of 
the  mirasidar  with  which  they  have  often  bean  compared  (see  Mirasi 
papers,  page  434,  and  appendix  1).  Yet  the  mirasidar  is  generally  entitled 
to  a  prior  right  to  undertake  the  cultivation  and  consequent  assessment, 
Fakir  Muhammad  v.  Tirumala  Chariar  (1)  [121]  Mirasi  pipers,  page 219, 
and  he  does  not  lose  any  prescriptive  rights  he  may  have  by  the  fact 
that  patia  is  given  to  another,  Subbaraya  v.  The  Sub-Collector  of 
Chingltput  (2).  If  we  are  to  adopt  the  view  contended  for  on  behalf  of 
Government  tbe  jenmi  is  placed  in  a  less  favourable  position,  for  the  culti- 
vation of  bis  waste  lands  may  be  taken  out  of  his  hands  without  any 
choice  being  allowed  to  him  in  the  matter,  and  he  may  run  the  risk  of 
having  his  jenm  right  sold  without  any  warning  or  even  notice  that  tbe 
land  has  been  assessed. 

It  was  argued  that  ic  was  the  business  of  landholders  to  see  that 
their  lauds  were  registered  in  their  own  names  and  that  they  can  protect 
themselves  by  requiring  the  Collector  so  to  register  the  n,  Ponnusamy 
Tevar  v.  Collector  of  Madura  (3)  and  that  on  the  other  hand  it  was  not 
tbe  business  of  tbe  Collector  to  ascertain  who  was  the  real  owner  and  to 
settle  with  him.  Reference  was  in  this  connection  ma  le  to  Sod  ion  35  of  the 
Revenue  Recovery  Act,  as  showing  that  the  legislature  contemplated  cases 
in  which  other  persons  than  the  registered  holder  mignt  have  interest  in  the 
land.  Notwitnstan  ling  '.he  opini  m  expressed  bv  Turner,  C. J.,  i'i  Subbaraya 
v.  The  Sub-Collector  of  Ghinqleput  (2),  I  think  ib  must  b-3  allowed  that  a 
suit  would  lie  to  compel  the  Collector  to  settle  the  assessment  witn  the 
real  owner  and  not  with  a  third  person,  Mahomed  Israile  v.  Wise  (4). 
And  in  my  opinion  the  possession  of  such  a  remedy  by  the  jenmi  is  only 
consistent  witb  his  contention  in  this  appeal.  So  far  from  that  circum- 
stance militating  against  tbe  jenmi's  contention,  it  appears  to  me  that  if 
he  had  no  remedy  in  the  case  supposed,  there  would  have  bean  more  reason 
for  saying  that  the  Collector  in  making  a  settlement  might  a.jt  without 
regard  to  claims  of  legal  ownership.  The  Ad^ooate-G-miral  referred  to 
the  Madras  Regulations  XXV  and  XXVI  of  1802  as  showing  that  it 
is  the  businyss  of  landhol  iers  tc  enter  their  names  in  the  registry. 
The  provisions  for  the  registration  of  landholders  were  enacted  for 
fiscal  purposes.  The  Regulation  XXV  of  1802  requires  r  hat  any  aliena- 
tion of  part  of  an  entire  zimindari  shall  be  registered,  or  the  entire  zamin- 
dari  will  still  remain  answerable  for  the  whole  revenue.  In  other 
words  a  zamindarwho  has  come  under  an  engagement  bo  pay  a  certain 
revenue  on  account  of  a  cerbain  estate  which  stands  as  security  therefor 
[122]  cannot  lessen  his  obligation  or  diminish  the  security  except  with 
the  consent  of  the  Collector.  But  a  provision  of  this  sort  is  vevy  differ- 
ent from  one  entailing  on  the  landholder  who  omits  to  register  the 
consequence  that  the  Collector  may  treat  another  person  as  the  landholder. 


(1)  1  M.  205.         (2)  6  M.  303. 


(3)  3  M.H.C.R.  35. 
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There  is  no  provision  to  that  effect  in  the  Regulations  or  in  the  Act  of 
1864.  In  this  connection  the  case  of  Bute  v.  Grindall  (1)  which  is 
mentioned  in  a  note  to  Bhaskarappa  v.  The  Collector  of  North  Canara  (2) 
was  cited.  That  was  a  ca^e  concerning  a  poor  rate,  and  the  question 
was  whether  the  plaintiff  who  was  the  ranger  and  keeper  of  a  Royal 
Park  was  liable  to  he  rated.  It  was  said  that  it  was  enough  to  find  that 
he  was  occupier,  and  quo  nomine  occupier  whether  for  gift  or  wages  could 
make  no  difference.  ''  It  is  immaterial  "  said  Bullar,  J.,  '  what  interest  the 
"  occup'er  bus  in  land;  whether  he  holds  as  tenant-at-will  or  by  any 
"other  tenure,  ifc  is  not  necessary  to  inquire  into  the  occupier's  title." 
These  observations  relating  to  a  rate  which  is  nob  a  tax  on  the  land  but 
a  personal  charge  paid  by  the  occupier  in  resoect  of  ir,,  Rowls  v.  Gells  (3) 
have  no  bearing  on  the  present  case  in  which  it  is  sought  to  realize  by  sale 
of  the  land  arrears  of  revenue  incurred  by  the  occupier. 

It  was  admitted  that  the  right  claimed  on  behalf  of  Government  had 
not  been  recognized  by  the  legislature  and    that   no    sanction   for  ib  was 
to  be  found  in  the    Regulations  of  1802  or  in   the  Act  of    1864.     Unless 
Innes,  J.,  was  wrong  in  his  opinion  that   the   Act  of  1864  provides   a 
complete  scheme  for  the  realization  of  land  revenue,  that  admission  is  fatal 
to  the  appellant's  case;  and  at  any  rate,  in  vievv  of  the  large  measure  of 
attention  and  discussion  which  the  institutions  of  Malabar  have  attracted 
from  1799   downward,   the  admission   is  of    great    importance.     In   my 
judgment  the  right  of  Government  to  deal  with  a  stranger  for  bhe  purpose 
of  assessing  the  revenue   as  if   he   were    the   proprietor  is   nob   only   not 
recogn'Z'd    by  bhe    legislature,  but    is  inconsistent    with   the    provisions 
enacted  by  ib.     In  tha  Act  II  of  1864  as  in    the  Regulation  XXVIII  of 
1802  it  is  the  landholder  agiinsb  whom    measures  are  to  be   taken    for 
realization  of  the  revenue.     It  is  the  landholder  between  whom  and  the 
Collector  the  engagement  with  regard  to  revenue  shall  be  made.    He  being 
the  person  who  may  be  a  defaulter  is  the  person  whose  property,  moveable 
or  immove- [l23]able,  maybe  sold  under  the  provisions  of  Section  6.  he  is 
the  person  to  whom  notice  has  to  be  given  under  Sections  8  and  25  before 
the  Collector  proceeds  to  sell  the  property.   It  is  quite  true,  as  was  insisted 
in  the  argument,  that  the  land  is  security  for  the  revenue,  hut  a  security 
pre-supposes   an  obligation,   and  unless   therefore  an  obligation  has  been 
impose i  on  the  landholder,  ib  is  difficulb  to  see   how  his  interest  in  the 
land  can  be  affected.     "  Tne  right  of  the  Government  is  only  a  right  to  a 
"  charge  on  the  land  and   a  right  to  forfeit   by  due  course  of  law  the  title 
"  of  the  person  holding  the  land   who  does   not  pay  the  charge."     Subba- 
raya  v.   The  Sub-Collector  of  Chingleput  (4).     The  case  for  Government 
requires  that  the  pattadar  who,   as  already   observed,  is  as    against   the 
jenmi  a  mere  trespasser,  should   be  identified   with  the  jenmi  so  that  his 
engagement   should    he  treated  as   an  engagement  entered   into    by  the 
jenmi.     It   is    intelligible    that    such    an    identity    should    be   taken    to 
exist    in    the  case    where  the  landholder    allows    a  third    person    to    re- 
present himself  as  owner  of  the  land  (see  Zamorin  of  Calicut  v.  Sitarama  (5); 
as  to  this    case   compare    Minute  on   Malabar  Tenures  by    Turner,    C.J., 
Chapter  V,  Section  82).     But  I  fail  to  see  on  what  principle  ib  can  be  held 
that  a  jenmi  on  whose  land  a  stranger  has  intruded  behind  his  back  can 
be  taken  to  have  as-umed  any  responsibility  for  the  revenue  and  therewibh 
to  have  pledged   his  land  as  security    for  the  due   payment  of  it.     If  the 
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contention  on  behalf  of  the  Government  is  to  be  accepted  and  the  jenmi  is 
supposed  to  have  assumed  any  responsibility,  ifc  must  follow  that  the  Col- 
lector is  equally  at  liberty  to  realize  the  arrears  of  revenue  by  the  sale  of 
other  immoveahle  property  or  moveable  proparr.y  belonging  to  him.  I  must 
not  omit  to  notice  the  provision  of  Section  42  of  the  Act  on  which  some 
stress  was  laid,  to  the  effect  that  land  brought  to  sale  for  arrears  of  revenue 
shall  be  sold  free  of  all  incumbrances.  In  mv  judgmant  it  would  be  a 
strain  on  the  language  of  the  section  to  hold  that  the  phrase  "  incum- 
brances," which  ordinarily  denotes  a  burden  imposed  on  land  by  the  owner, 
is  intended  to  denote  the  interest  of  the  owner  himself. 

I  am  of  opinion  that  the  appellant  has  failed  to  show  that  there  was 
a  valid  sale  of  the  respondent's  property  under  the  provision  of  the  Act 
and  that  therefore  the  appeal  must  be  dismissed  with  costs. 


13  H.  124. 

[124]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  M  r.  Justice  Shephard. 


NARASIMMA  (Defendant  No.  I),  Appellant  v.  LAKSHMANA 
(Plaintiff),  Respondent*      [13th  February  ani  17th  October,  1889.] 

Bent  Recovery  Act  (Madras)— Act  VIII  0/1865,  Section  12— Surrender  by  abandonment. 

In  a  suit  to  recover  possession  of  certain  land   com3rispd  in  an  unexpired  lease 
granted  to  the  pUintiS    by  the  first  defendant  it    wa-    pleaded  that  the  plaintiff 
had  left  the  land  waste,  and  had  refused  to  pay  rent  or  give  a  written  relinqu'sh 
ment  of  the  land,  and  that  the  first  defendant  had  accordingly  let  it  to  the  second 
defendant : 

He/dthat,  although  the  defence  did  not  disclose  a  surrender  by  the  plaintiff, 
recorded  as  prescribed  in  the  Rent  Recovery  Act,  Section  12,  the  Court  should 
determine  the  issue  whether  there  had  been  a  surrender  by  the  plaintiff. 

SECOND  appeal  against  the  decree  of  Venkatarangayyar,  Subordinate 
Judge  of  Ellore,  in  Anpeal  Suit  No.  709  of  1837,  confirming  the  decree  of 
M.  B.  Sundara  Riu,  District  Munsif  of  Masulipafcam,  in  Original  Suit 
No.  465  of  1886. 

Suit  by  a  tenant,  alleging  an  unexpired  lease  for  five  years  against 
his  lessor  and  a  subsequent  lessee  for  recovery  of  possession  of  the  land 
and  for  damages.  The  lessor  in  his  defence  pleaded  a  surrender,  which 
was  not  in  writing. 

The  District  Munsif  framed  an  issue  (the  second  issued  on  the  question 
of  surrender;  but,  holding  that  the  surrender  set  up  by  the  lessor  was 
invalid  by  reason  of  the  provisions  of  Rent  Recovery  Acb  (Madras), 
Section  12,  he  passed  a  decree  for  the  plaintiff  without  taking  evidence. 
His  decree  was  affirmed  on  appeal  by  the  Subordinate  Judge. 

Rent  Recovery  Act  (Madras),  Section  12,  provides  as  follows  : — 
"  The  landholders  specified  in  Section  3  are  not  empowered  to  eject 
tenants  from  their  lands  except  by  a  decree  of  a  Civil  Court  or  under  the 
provisions  of  Section  10  or  41  of  this  Act.  Tenants  ejected  without  such 
due  authority  may  bring  a  summary  suit  before  the  Collector  to  obtain 
reinstatement  with  damages : 

[125]  Provided  always  that  tenants  shall  be  allowed  to  relinquish 
their  lands  at  the  end  of  the  revenue  year  by  a  writing  to  be  signed  by 

*  Second  Appeal  No.  1359  of  1888. 
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them  in  the  presence  of  witnesses,  or  at  any  other  time  if  the  landholder 
is  willing  to  accept  the  relinquishment." 

The  first  defendant  preferred  this  second  appeal. 

Mr.  DeRozario,  for  appellant. 

Krishnasami  Chetti,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the 

JUDGMENTS. 

SHEPHARD,  J. — The  plaintiff  sued  to  recover  land  of  which,  as  he 
alleged,  he  had  been  in  possession  up  to  the  end  of  fasli  1294  as  tenant  of 
the  first  defendant.  The  defendant  in  his  written  statement  admit'e^  the 
plaintiff's  possession  up  to  the  end  of  fasli  1291,  but  averred  that  as  "  he 
'  (the  plaintiff)  neither  executed  a  khat,  nor  cultivated  the  lands,  nor  paid 
"  the  rent  for  that  fasli,  his  (the  defendant's)  manager  ordered  the  collec- 
"  tion  of  the  rent  in  the  jamabandi  and  acceptance  of  relinquishment 
"  from  fasli  1292  ;  that  when  called  upon  to  do  so,  plaintiff  neither  paid 
"  the  rent  nor  presented  a  relinquishment  in  writing,  but  said  that  he 
"  abandoned  the  lands  in  the  beginning  of  that  very  faali,  and  that  the  land 
"  was  therefore  left  waste,  and  subsequently  in  fasli  1295  was  rented  out 
"  to  the  second  defendant." 

Upon  these  averments  which  formed  the  subject  of  the  second  issue, 
the  District  Munsif  ruled,  as  a  matter  of  law,  that  they  afforded  no  defence 
and  accordingly  gave  judgment  for  the  plaintiff  without  taking  any  evi- 
dence. The  question  argued  on  appeal,  both  in  the  Subordinate  Court 
and  in  this  Court,  was  whether  such  surrender,  not  being  in  writing,  signed 
and  attested  in  manner  provided  by  Section  12  of  the  Bent  Kecovery 
Act,  could  be  held  to  be  a  valid  surrender  of  the  land.  This  question, 
which  is  one  on  which  as  far  as  I  can  see  there  is  no  authority,  has 
been  answered  in  the  negative,  as  well  by  the  District  Munsif  as  by  the 
Subordinate  Judge.  I  think  that  the  interpretation  which  has  been  put 
on  the  proviso  of  Section  12  is  an  erroneous  one.  It  is  said  that  the  pro- 
viso like  the  substantive  part  of  the  section  is  devised  for  the  protection 
of  the  tenant,  and  that  the  security  of  the  tenant  requires  that  no  surren- 
der, not  recorded  in  writing,  should  be  treated  as  binding  upon  him.  There 
is  no  doubt  that  the  protection  of  the  tenant  against  hasty  eviction  is  the 
main  object  of  the  section,  and  the  proviso  may  have  been  framed  with  the 
[126]  same  view,  for  the  written  and  attested  record  of  the  tenant's 
relinquishment  would  afford  him  protection  against  subsequent  demands 
for  rent.  It  is  plainly  to  the  interest  of  both  parties  that  a  surrender, 
when  made  and  accepted,  should  be  recorded  in  some  such  way  as  that 
provided.  But,  in  my  opinion,  the  section  does  not  render  wholly  void 
and  inoperative  a  surrender  which,  although  not  so  recorded,  has  in  fact 
taken  place.  If  that  was  the  intention  it  certainly  has  not  been  expressed 
in  plain  terms.  Indeed,  the  substantive  part  of  the  section  does  not  refer 
to  cases  in  which  a  surrender  has  taken  place,  because  a  tenant  who  has 
surrendered  the  land  cannot  be  ejected.  If  it  is  said  that  an  intention  to 
avoid  oral  surrenders,  though  not  clearly  expressed,  must  be  inferred  from 
the  language  of  the  section,  it  becomes  important  to  consider  the  incon- 
venient cons»?quence  which  would  follow  from  the  construction  which  the 
Courts  below  have  put  on  this  section.  In  this  particular  case,  the  tenant 
appears  to  have  been  invited  to  give  a  written  relinquishment  of  the  land  but 
in  vain,  and  about  four  years  afterwards  another  tenant  having  meanwhile 
been  placed  in  possession,  he  brings  this  suit.  According  to  the 
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construction  contended  for  by  the  plaintiff,  he  might  have  waited  even 
longer  before  instituting  his  suit.  His  surrender  fading  invalid,  he  might 
have  brought  his  suit  at  any  time  within  the  period  allowed  by  the  law  of 
limitation.  Again,  if  the  construction  is  the  correct  one,  what  protection 
is  there  for  tne  landlord  whose  tenant  abandons  the  land  with  the 
declared  intention  of  surrendering  is,  and  refuses,  as  in  fact  the  plaintiff 
did,  to  put  his  declaration  in  writing? 

Having  regard  to  the  language  of  the  section  and  to  the  above  con- 
siderations, I  am  of  ooinion  that  a  surrender  by  a  tenant  is  not  invalid, 
because  it  is  not  reooHed  in  manner  provided  in  Section  12  of  the  R^nt 
Act.  No  evidence  having  been  taken,  I  think  the  case  must  be  referred  to 
the  Lower  Appellate  C  nut  for  a  finding  on  the  second  issue,  both  parties 
being  at  liberty  to  add'ice  evidence  thereon. 

MUTI'USAMI  AYYAR,  J. — I  am  also  of  opinion  that  an  oral  relinquish- 
ment,  followel  by  abandonment  of  the  land  for  several  vears,  is  not  inoper- 
ative under  the  proviso  of  Section  12,  Act  VIII  of  1865.  That  section  first 
negatives  any  power  in  the  landholder  to  eject  his  tenant  exceot  under 
the  provisions  of  the  Act.  The  power  contemplated  is  obviously  not 
a  right  arising  from  [127]  a  distinct  contract  between  the  parties. 
The  proviso  further  declares  a  powar  in  the  tenant  to  relinquish  the  land 
in  writing  ar<  the  end  of  the  revenue  year,  or  at  any  oth^r  time  if  the 
landholder  is  willing  to  acoept  the  relinquishment.  The  apparent 
intention  is  to  give  the  tenant  a  facility  which  the  Ian  ilord  does  not  possess 
in  terminating  the  tenancy  of  his  own  will.  The  words  "  at  any  other 
time  if  the  landlord  is  willing  to  accept  the  relinquishment  "  are  agaia 
intended  to  afford  an  additional  facility  sabject;  to  the  landlord's  consent. 
A  writing  is  prescribed  as  evidence  when  the  tenant  chooses  to  relinquish 
the  land  as  a  matter  of  right  and  thereby  to  protect  himself  against 
continued  liability  for  payment  of  rent,  and  the  proviso  was  not  intended 
to  apply  to  ca-*es  whare  the  tenancy  is  determined  by  mutual  contract 
such  as  surrender  or  abandonment  for  several  years  under  circumstances 
from  which  a  surrender  might  reasonably  be  referred.  In  the  case  before 
us  the  respondent  cmtendel  that  the  tenancy  commenced  with  a  lease  for 
five  years,  commencing  with  fasli  1286  and  ending  with  fasli  1290,  that  the 
tenant  neither  cultivated  the  land  nor  paid  rent  for  1291,  that  when  ques- 
tioned about  it  at  the  annual  settlement,  he  orally  relinquished  the  land 
from  1292,  that  the  land  layunoccupied  for  1293  and  1294,  that  the  landlord 
therefore  ranted  ib  out  to  the  second  defeniant  in  1295,  and  that  he 
was  entitled  to  do  so.  If  this  contention  were  well-foun  led,  it  would 
amount  to  a  plea  of  surrender  or  an  abandonment  for  some  years  arising 
from  a  mutual  contract  expressed  or  implied.  In  such  a  case  a  writing 
does  not  seam  to  be  necessary  and  the  proviso  is  not  applicable.  Though 
the  second  issue  raised  the  question  of  surrender,  the  Courts  below 
recorded  no  distinct  finding,  but  rested  their  decision  on  the  fact  that 
there  was  no  written  evidence  of  relinquishment.  The  case  in  Dinabhandu 
v.  Lokanadhasami  (1)  only  decided  that  the  act  of  allowing  the  land  to  lie 
waste  was  not  conclusive  evidence  of  an  intention  to  abandon. 

I  therefore  concur  in  the  order  proposed  by  my  learned  colleague. 

[In  compliance  with  the  above  order,  the  Subordinate  Judge 
returned  a  finding,  which  was  in  favour  of  the  plaintiff.  This  fin  ling  was 
accepted  by  their  Lordships  on  the  rehearing  of  the  second  appeal  which 
they  accordingly  dismissed  with  costs.] 

(1)  6  M.  322. 
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[128]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


PlCHUVAYYAN  (Defendant),  Appellant  v.  SUBBAYYAN  (Plaintiff), 
Respondent*      [14th  and  24th  October,  1889.] 

Hindu  law — Adoption  among  Brahmans — Ceremony  of  adoption  after\narriage  of  person 
to  be  adopted. 

Suit  for  partition  of  family  property.  The  plaintiff  sued  as  the  adopted  son  of 
defendant,  who  had,  after  performing  the  usual  ceremony  of  adoption,  long 
treated  him  as  his  adopted  son.  The  defendant  denied  that  the  plaintiff  was  his 
adopted  son  on  the  ground  (which  was  established  by  the  evidence)  that  the 
plaintiff  was  married  at  the  date  of  the  ceremony  of  adoption.  The  parties  were 
Brahmans  and  members  of  the  same  gotra  by  birth  : 

Held  (I)  the  adoption  set  up  was  invalid  ; 

(2)  the  defendant  was   not  estopped   by   his   conduct   from   denying  the 
validity  of  the  adoption. 

[F.,  35  A.  263  (264)  =  H  A  L.J.  293  =  18  Ind.  Gas.  960  ;  R.,  32  A.  247  (248)  (P.C.)  =  7  A. 
L.J.  349  =  12  Bom.  L.E.  402  =  11  C.L.J.  454  =  14  C.W.N.  545  =  6  Ind.  Gas.  '272 
=  20  M.L.J.  439  =  8  M.L.T.  3  ;  11  O.P.L.R.  56  (61).] 

SECOND  appeal  against  the  decree  of  W.  M.  Thorburn,  Acting 
District  Judge  of  Trichinopoly,  in  appeal  suit  No.  240  of  1887,  reversing 
the  decree  of  P.  Dorasami  Ayyar,  Principal  District  Munsif  of  Trichino- 
poly, in  original  suit  No.  11  of  1887. 

Suit  by  the  plaintiff  as  adopted  son  of  defendant  for  partition  of  the 
family  property. 

The  District  Munsif  dismissed  the  suit,  holding,  on  the  evidence  as  to 
the  ceremony  of  adoption,  that  the  adoption  set  up  was  not  established. 

The  District  Judge  found  that  the  ceremony  of  adoption  had  been 
sufficient,  regard  being  had  to  the  fact  that  the  parties  were  Brahmans, 
and  by  birth  members  of  the  same  gotra  ;  and  ruled  on  the  authority  of 
Dharmadagu  v.  Ramkrishna  Chinnaji  (1),  Sadashiv'  Moreshvar  Ghate  v. 
Hari  Moreshvar  Ghate  (2),  and  Lakshmappa  v.  Ramava  (3)  that  the 
alleged  adoption  was  not  invalid  by  reason  of  the  previous  marriage  of  the 
plaintiff.  He  accordingly  passed  a  decree  for  the  plaintiff. 

Both  Courts  found  that  the  defendant  had  recognized  the  plaintiff  as 
his  adopted  son. 

[129]  The  defendant  preferred  this  appeal. 

Sadagopa  Chary,  for  appellant. 

Krishnasami  Ayyar,  for  respondent. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
the  purpose  of  this  report  from  the 

JUDGMENT. 

The  principal  qusetion  argued  in  this  appeal  is  whether  the  plaintiff 
was  validly  adopted  by  his  uocle,  the  defendant.  The  parties  are 
Brahmans,  and,  when  the  adoption  took  place,  the  plaintiff  was  married. 
The  District  Judge,  on  the  authority  of  rulings  in  the  High  Court  of 
Bombay,  has  held  that,  notwithstanding  his  marriage,  the  plaintiff  was 
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lawfully  adopted  by  the  defendant.  We  are  of  opinion  that  this  judg- 
ment cannot  be  supported.  Apart  from  the  Bombay  cases,  which  proceed 
upon  texts  which  have  no  authority  in  this  Presidency,  no  text  or  other 
authority  can  be  cited  to  juetify  an  adoption  taking  place  after  marriage, 
notwithstanding  that  the  person  taken  in  adoption  may  belong  to  the 
same  gotra  as  the  adopter.  On  the  other  hand  such  authority  as  there  is 
on  the  subject  is  against  the  respondent's  contention.  In  the  Dattaka 
Chandrika,  the  author,  treating  of  the  rites  which  must  be  performed  in 
the  adopter's  family,  refers  to  the  rite  of  marriage  as  that  by  which  the 
filial  relation  can  be  completed  in  the  case  of  Sudras.  An  adoption,  there- 
fore, in  order  to  be  valid,  even  among  Sudras,  must  take  place  before  the 
marriage  of  the  adopted  son  (Dattaka  Chandrika,  Section  II — §  29-31, 
p.  643,  Stokes'  Hindu  Law  Books).  The  same  writer  fixed  Upanayanam 
as  the  rite  which  completes  the  filial  relationship  in  the  case  of  Brahmans, 
and  though  this  rule,  with  regard  to  Upanayanam  has  been  relaxed  in  the 
case  of  sagotras,  there  is  no  warrant  for  the  contention  that  the  relaxation 
should  be  extended  to  marriage. 

The   rule  that   no  one    is  eligible  for  adontion    after  marriage    was 
recognised    by     the     Sadr    Adawlut    in    1823 — Chettycolum   Prusunna 
Vencatachella  Reddyar  v.  Chettycolum  Moodoo  Vencatachella  Reddyar  (1) 
and  Ranee  Sevagamy  Nachiar  v.  Mooto  Vizia  Raghoonadha  Satooputty  (2) — 
and  in  1830  Sir  T.  Strange  sums  up  his  view  of  the  law  by  saying  "  upon 
these  principles  it  would  seem  as  if  there  could  be  no  adoption  of  one  who 
is  married,  marriage  not    being  capable,    like  tonsure  and  investiture,  of 
[130]   annulment  " — Strange's  Hindu   Law,  Vol.  I,  p.  79,  and  see  West 
and  Buhler,  1063,  &c.     In  the  case  of  Vythilinga  v.   Vijayathammal  (3) 
the  parties   were    Sudras.     The  Court  referred,   with   approval,  to   the 
decision  of  the    Sadr  Court  in   1823,  and  held  the  adoption  made  at  a 
time  when  he  was  a  married  man  and  father  of  three  children   invalid. 
The  respondent's  vakil  relied  on  the  Full  Bench  decision  in  Viraragava  v. 
Ramalinga  (4),  in  which  it  was  held  that  among  Brahmans,  in   Southern 
India,  the  adoption    after  Upanayanam  of  a  boy  of  the  same  gotra  with 
the  adoptive  father  was  permissible.     For  this   exception,  from   wh  at 
admitted  to  be  the  general  rule,  in  favour  of  the  adoption  of  a  sagotra, 
authority  was  found  as  well  in  the  books  as  in  the  evidence  of  usage 
adduced  in  the  case.     There  is  no  colour  for  the  argument  that  this  deci- 
sion abrogated  the  rule  according  to  which  the  previous  marriage  of  the 
child   is  an  obstacle   to  his  adoption.     There  is,    as    we   have   shown, 
distinct   authority  for  the  rule,    and  the   recognition  of  in  is  in   no  way 
inconsistent  with  the  decision  regarding  the  ceremony  of  Upanayanam. 
It  must  be  borne  in   mind  that  a   valid    adoption   presupposes  a  gift  by 
the  father  or  mother,  and  they  have  no  power  under  Hindu  Law  to  give 
their  daughter-in-law  or  son's  wife  in   adoption.     For  these  reasons  we 
must   hold   that   the    adoption  of  the  plaintiff   was  invalid  and  of   no 
effect.  Failing  the  validity  of  the  adoption,  it  was  urged  on  the  respondent's 
behalf   that  he  was  nevertheless   entitled  to   a  decree,  inasmuch  as  the 
appellant  was  estopped  from  denying  the  adoption.     This  point  was  not 
raised  in  the  issues  settled  between  the  parties,  and  though  it  did  form 
one  of  the  grounds  of    appeal  to  the  District  Court,    no  facts  such  as 
are  required  to  support  it  are  found    or    even  alleged.     The  mere  fact 
that    the    appellant    recognized    the    respondent    as  his  adopted  son  is 


(1)  (1823)  M.  8.  D.  406. 
(3)  6  M.  43. 


(2)  76.,  p.  101. 
(4)  9  M.  148. 
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clearly    insufficient    to    raise    a    case  of   estoppel,  for    such  recognition        1889 
may  be,    and    probably  was,    due    to    a    mistake    on    the    part    of    the     OCT.  24. 
appellant,  a  mistake  in  law,    which  also    was  probably   shared    by  the 
respondent.     In  order  to  avail    himself  of  the  doctrine  of  estoppel,  the     APP1L- 
respondent  would    have  had    to  prove    that  the  appellant  by    a  repre-       LATE 
sentation    which    he    knew    to     be     unfounded     intentionally    misled      CIVIL, 
the  respondent  into    a   position    prejudicial  to    the  interests  which  he 
would  otherwise  have  possessed.     There  is  no   trace  of  any  evidence  to    1S  "•  *** 
show  that  there  [131]  was  any  intentional  deceit  on  the  appellant's  part 
or    that  the  respondent  has  by  his  adoption  been  deprived   of  any  rights 
in  his  natural  family — Vishnu  v.  Krishnan  (1). 

We  must  reverse  the  decree  of  the  District  Judge  and  restore  that  of 
the  District  Munsif. 

The  appellant  is  entitled  to  his  costs  in    this  and  in  the  Lower 
Appellate  Courts. 


13  M.  131  =  1  Weir  343. 
APPELLATE  CBIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice    Parker. 


QUEEN-EMPRESS  v.  KAMASAMI.*     [21st  August,  1889.] 

Penal  Code,  Section  353— Public  servant — District  Municipalities  Act  (Madras  Act  IV 
of  1884),  Section  41, 

A  Municipal  Inspector  is  a  public  servant  within  the  meaning  of  Section  41  of 
the  Madras  District  Municipalities  Act. 

CASE  reported  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure  by  G.  W.  Fawcett,  Acting  District 
Magistrate  of  Trichinopoly. 

Kallaya  Pillai,  the  occupier  of  a  certain  house  in  Trichinopoly,  was 
called  on  by  the  Municipal  Council  to  remove  an  obstruction  in  the  public 
street.  He  neglected  to  do  so,  and  was  served  with  a  notice  under 
Section  264  of  the  District  Municipalities  Act  (Madras  Act  IV  of  1884)  to 
the  effect  that  if  he  did  not  remove  the  obstruction  as  required,  the  Muni- 
cipal Council  would  have  it  removed  and  would  recover  from  him  the  cost 
of  its  removal.  The  notice  having  been  disregarded,  the  Council  removed  the 
obstruction  and  demanded  the  cost  (Es.  7-0-7)  from  him.  This  demand  also 
was  unheeded,  and  the  Chairman  accordingly  issued  a  warrant  of  distress 
on  him.  When  the  Municipal  Inspector  came  to  levy  the  distress, 
Eamasami  Pillai,  the  father  of  Kallaya  Pillai,  who  had  [132]  meanwhile 
come  to  live  in  the  house,  assaulted  him,  pushing  him  out  of  the  house. 
Ramasami  Pillai  was  thereupon  charged  under  Section  353  of  the  Penal 
Code  with  the  offence  of  using  criminal  force  to  deter  a  public  servant 
from  the  discharge  of  his  duty  as  such.  The  Town  Sub-Magistrate, 
without  taking  evidence  as  to  the  alleged  assault,  held  that  the  levy  of 
distress  was  irregular,  in  that  the  warrant  should  have  been  issued  on 
the  father  as  owner  of  the  house  and  not  on  the  son,  and  that  the 
Inspector  was  consequently  a  trespasser  and  might  be  lawfully  resisted. 
He  accordingly  discharged  the  accused. 

*  Criminal  Revision  Case  No.  286  of  1889. 
(1)  7  M.  3. 
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1889  The  roporb  of  the  case  by  the  Acting  District  Magistrate,  after  stating 

AUG.  21.     the  above  facts,  continued  as  follows : — 

It  is   not  necessary,  at  present,  to    discuss   the  procedure  of  the 

APPEL-     Municipal  Council  previous  to  the  issue  of  the  demand,  though  I    may 

LATE       remark  that  it  was  apparently   correct.     It   is   sufficient,  first,  that   the 

CRIMINAL,  distress  warrant  entrusted  to  the  Inspector  for    execution  was,    according 

to  the  prosecution    evidence,  a  direction    given  by  a  public  servant,    the 

13  M.  131  =•  Chairman  of  the  Council  acting  apparently  '  in  good  faith  under  colour  of 

1  Weir  3*5.  his  office,'  and,  secondly,  that  the  Inspector    was  also   a   public  servant 

apparently  '  acting  in  good  faith  under    colour  of  his  office  ' — vide  Indian 

Penal  Code,  Section  99,  Clauses  1  and  2 — and  the  accused  person  had  no 

right  of  private  defence   against  the  Inspector's  seizure,  even  if  it  was  not 

— and  even  this  was  not  shown — justifiable  by  law. 

"  I  called  on  the  Sub- Magistrate  to  explain  on  this  point,  and  he 
replies  (1)  that  the  Inspector  was  not  a  public  servant,  and  (2)  that 
though  he  was  acting  under  the  direction  of  a  public  servant,  his  act,  i.e., 
the  distress,  was  directed  against  a  person  other  than  that  named  in  the 
public  servant's  (the  Chairman's)  direction.  This  position  is  untenable, 
even  leaving  out  of  consideration  the  second  part  of  it,  for  the  Inspector  is 
distinctly  a  public  servant  under  Section  41  of  Act  IV  of  1884." 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  for  the 
Crown. 

Tyagarajayyar,  for  the  accused. 

JUDGMENT. 

The  Inspector  is  clearly  a  public  servant  within  the  meaning  of  Sec- 
tion 41,  Madras  Act  IV  of  1884,  and  if,  as  stated  by  the  Magistrate,  he 
was  assaulted  in  the  execution  of  a  distress  upon  property  in  which  the 
father  may,  perhaps,  have  a  [133]  joint  interest,  the  offender  will  be 
liable  to  punishment  under  Section  353  of  the  Penal  Code. 

The  order  of  discharge  is  set  aside  and  the  case  must  be  re-tried. 


13  H.  133. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 

NARASANNA  (Plaintiff),  Appellant  v.  GANGU  AND  ANOTHER 
(Defendants,  Nos.  1  and  6),  Respondents* 
[16th  and  20th  August,  1889.] 

Hindu  Law—Deva  dasi — Inheritance. 

On  the  death  of  a  prostitute  dancing  girl  her  adopted  niece,  belonging  to  the 
same  class,  succeeds  to  her  property,  in  whitever  way  it  was  acquired,  in  pre- 
ference to  a  brother  remaining  in  caste. 

[F.,  38  C.  493  (498)  =  15C.W.N.  807  =  9  Ind  Gas.  657  ;  Appr.,  21  C.  697  (701)  ;  R.,  23 
M.  171  (177)  ;  26  M.  509  (512)  ;  17  C.L  J.  438=  17  C.W.N.  679  (693)  ;  13  C.P.L. 
B.  81(84);  24M.L.J.  223  (227)  =  13  M.L-T.  83  ;  4  N.L.R.  37;  D.,  25  C.  254 
(257).] 

SECOND  appeal,  against  the  decree  of  L.  Moore,  Acting  District 
Judge  of  Cuddapah,  in  appeal  suit  No.  73  of  1886,  confirming  the  decree  of 
S.  Dorasami  Ayyangar,  District  Munsif  of  Cuddapah,  in  original  suit 

No.  484  of  1885. 

*  Second  Appeal  No.  652  of  1887. 
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Suit  to  recover  certain  land,  alleged  by  plaintiff  to  have  been  the        1889 
croperty  of  his  father,  which,  on  his  death,  passed  into  the  possession  of     AUG.  20. 
the  plaintiff's  sisters.     Defendant  No.  1  was  the  widow  of  Konappa,  the 
plaintiff's  brother,  and  defendant  No.  6  was  her  daughter,  who  claimed     APPEL- 
title  as  the  adopted  daughter  and  heiress  of  a  dancing  girl  Pedda  Lakshmi,       LATE 
the  plaintiff's  sister.  The  plaintiff  was  divided  from  the  rest  of  the  family      CIVIL. 
and  bad  received,  from  his  father,  his  share  of  the  family  property. 

The  District  Munsif  dismissed  the  suit,   and,  on  appeal,   his  decree    *8  M.  131. 
was  affirmed  by  the  District  Judge. 

The  plaintiff  preferred  this  appeal. 

Rama  Ban,  for  appellant. 

Sadagopacharyar,  for  respondents. 

The  further  facts  of  the  case  and  arguments  adduced  on  this  second 
appeal  appear  sufficiently  for  the  purpose  of  this  report  from  the 

JUDGMENT. 

The  Acting  District  Judge  has  found  that  the  sisters.  Pedda  Narasi 
and  Lakshmi,  each  took  one-fourth  share  in  [134]  the  plaint  property, 
and,  on  the  ground  that  the  sisters'  property  must  revert  to  the  surviving 
male  member  of  the  family,  holds  that  plaintiff  is  entitled  to  recover  it. 
The  respondents  contend  that  the  case  is  governed  by  the  peculiar  law 
applicable  to  dancing  women  and  that  plaintiff  is  no  heir. 

The  two  sisters  were  admittedly  dancing  women,  though  their 
brothers,  plaintiff  and  Konappa,  remained  in  caste.  At  the  division  the 
two  sisters  were  given  shares.  There  is  now  no  dispute  that  defendant 
No.  1  is  entitled  to  the  share  of  her  late  husband  Konappa,  but  the 
question  is  as  to  the  devolution  of  the  property  of  the  two  sisters.  Pedda 
Narasi  died  first  and  her  degraded  sister  Lakshmi  was,  therefore,  her  heir. 
The  question  then  is  who  succeeds  to  the  property  left  by  Lakshmi. 

The  contention  is  practically  between  her  brother  the  plaintiff  and 
defendant  No.  6,  her  niece,  who,  though  not  formally  adopted  by  Pedda 
Narasi.  was  introduced  by  her  into  the  temple  and  has  become  a  deva 
dasi.  The  decision  of  this  Court  in  Sivasangu  v.  Minal  (1)  would,  no 
doubt,  govern  the  case  were  it  clear  that  the  property  had  been  acquired 
by  the  gain  of  prostitution,  but  it  is  urged  that  the  property  was  in  its 
origin  family  property,  which  should,  therefore,  revert  to  the  surviving 
male  member  of  the  family. 

It  is  impossible  for  us  to  say  whether  this  contention  is  even  well 
founded  on  fact.  Unless  part  of  the  property  divided  in  1863  had  been 
acquired  by  the  sisters  in  the  exercise  of  their  profession,  it  is  not  explained 
how  they  came  to  be  allotted  a  share  at  all.  They  were  certainly  not 
entitled  to  it  under  the  ordinary  rules  of  Hindu  law.  However  that  may 
be,  it  appears  to  us  that  it  is  immaterial  how  the  property  was 
originally  acquired.  It  was  at  the  death  of  Lakshmi,  the  property  of  a 
dancing  girl,  and  the  question  is  who  is  the  nearest  heir  to  the  dancing 
girl.  The  general  rule  is  that  the  legal  relation  between  a  prostitute 
dancing  girl  and  her  undegraded  relations  remaining  in  caste  becomes 
severed,  and  in  this  view  the  defendant  No.  6  is  the  only  legal  heir  to 
Lakshmi. 

Taking  this  view,  we  must  hold  that  the  plaintiff's  claim  fails  with 
regard  to  the  whole  property.  The  second  appeal  is,  therefore,  dismissed 
with  costs. 

(1)  12  M.  277. 
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13  M.  135. 
[135]  APPELLATE  CIVIL. 

Before  Sit  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


VENKATARAMAYYAR  (Plaintiff),  Appellant  v.  KOTHANDARAMAYYAR 
AND  ANOTHER  (Defendants],  Respondents* 
[17th  July  and  25th  October,  ]889.] 

Limitation  Act— Act  XV  of  1877,   Sections  7,   9,    19— Minority  of  plaintift — General 
Clauses  Act— Act  I  of  1868,  Section  3,  Clause  2. 

Suit  to  recover  principal  and  interest  due  on  a  registered  bond  executed  by 
defendants  in  favour  of  the  plaintiff's  father.  The  dace  of  the  bond  was  20th  June 
1870  ;  the  principal  sum  was  payable  on  20th  June  1872  ;  the  plaintiff's  father 
died  in  1875  ;  the  defendants  made  acknowledgments  of  their  liability  in  June 
1877;  the  plaintiff  came  of  age  in  1885,  and  this  suit  was  brought  on  llth 
August  1887 : 

Held,  the  suit  was  not  barred  by  limitation. 
[R.,  14  Ind.  Gas.  694  (698).] 

APPEAL  against  the  decree  of  Sbephard,  J,,  sitting  on  the  Original 
Side  of  the  High  Court  in  civil  suit  No.  173  of  1887,  dismissing  the  suit. 

Suit  to  recover  principal  and  interest  due  on  a  registered  bond  execut- 
ed by  defendants  in  favour  of  the  plaintiff's  father. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  Appellate  Court. 

The  defendants  set  up  the  plea  of  limitation,  and  the  learned  Judge 
held  that  it  afforded  a  defence  to  the  suit.  He  delivered  judgment  as 
follows  : — 

JUDGMENT  (ORIGINAL  SIDE). 

SHEPHSRD,  J.,  (after  reciting  the  allegations  in  the  plaint  pro- 
ceeded : — }"  On  these  facts,  as  stated  in  the  plaint,  it  was  contended  on 
the  defendants'  behalf  that  the  suit  was  on  the  face  of  it  barred  by  limita- 
tion, more  than  six  years  having  elapsed  since  the  date  of  the  alleged 
acknowledgments.  For  the  plaintiff  it  was  urged  that  inasmuch  as  he  was 
a  minor  when  the  acknowledgments  were  made  he  was  entitled  to  the  benefit 
of  Section  7  of  the  Limitation  Act.  The  section  is  so  worded  as  to  give 
colour  to  this  argument ;  for  it  provides  not,  that  if  a  person  entitled  to  sue 
is  a  [136]  minor  when  his  right  to  sue  accrues  he  shall  be  allowed  a  fresh 
period  wherein  to  sue,  but  that  he  shall  be  allowed  such  fresh  period  if  he 
was  a  minor  at  the  time  from  which  the  period  of  limitation  is  to  be  rec- 
koned, and  it  was  argued  that  the  date  from  which  the  period  had  to  be 
reckoned  was  the  date  of  the  acknowledgment.  The  point  thus  raised 
could  not  have  arisen  on  the  Acts  of  Limitation  prior  to  that  of  1877,  for 
the  corresponding  section  of  the  Acts  of  1859  and  1871  are  differently 
worded.  No  authorities  were  cited,  and  as  far  as  I  can  ascertain  there 
are  none  exactly  in  point.  But  the  vakil  for  the  defendants  called  atten- 
tion to  Section  9  as  showing  that  no  allowance  was  to  be  made  for  a  dis- 
ability arising  after  the  accrual  of  the  right  of  action. 

"  I  am  of  opinion  that  the  plaintiff  is  not  saved  by  the  provision 
of  Section  7.  The  plaintiff  is  suing  as  representative  of  his  father  against 
whom  time  was  running  at  the  date  of  his  death  in  1875.  The  effect 

•  Appeal  No.  41  of  1888. 
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of  the  acknowledgments  no  doubt  was  to  give  the  plaintiff  a  fresh 
period  which  apart  from  any  question  of  disability  expired  in  1882 
or  1883.  His  contention  must  be  that  during  that  interval  and  until 
1885,  when  he  is  said  to  have  come  of  age,  time  did  not  run  against  him. 
Time  was  running  against  him  before  the  acknowledgments  were  made, 
but  afterwards  ceased  to  run.  This  contention,  as  it  appears  to  me, 
involves  a  complete  disregard  of  the  provision  of  Section  9,  which  says 
khafe  when  once  time  has  begun  to  run,  subsequent  disability  shall  stop  it. 
An  acknowledgment  does  not  give  a  nev?  cause  of  action,  and  the  fact  that 
it  has  been  made  does  not  make  it  the  less  true  that  time  had  previously 
begun  to  run.  Section  9,  therefore,  becomes  applicable,  and  reading  it  with 
Section  7,  I  must  hold  that  the  plaintiff,  though  he  was  a  minor  at  the 
time  from  which  the  fresh  period  should  be  completed,  cannot  claim  the 
protection  of  that  section.  It  may  be  well  to  mention  with  reference  to 
the  change  of  language  used  in  Section  7,  that  it  may  be  accounted  for 
without  supposing  that  any  change  of  the  law  was  intended.  The  object, 
I  think,  must  have  been  to  fix  a  definite  terminus  a  quo  and  to  avoid  the 
difficulties  surrounding  the  question  when  the  cause  of  action  arises,  for 
the  date  of  the  accrual  of  a  cause  of  action  does  not  always  give  the  start- 
ing point  for  the  purpose  of  limitation.  However  this  may  be,  I  do  not 
think  it  can  have  been  intended  to  alter  the  previous  rule  according  to 
which  Section  7  conferring  a  personal  privilege  on  the  minor  avails  only 
when  the  right  to  sue  accrued,  and  time  [137]  would  otherwise  have  begun 
to  run,  during  the  minority  of  the  person  claiming  the  privilege.  I  must 
dismiss  the  suit  with  costs." 

The  plaintiff  preferred  this  appeal. 

Rama  Ran,  for  appellant. 

Sundaram  Sastri  and  Seshagiri  Ayyar,  for  respondents. 

The  arguments  adduced  on  this  appeal  appear  sufficiently  for  the 
.purpose  of  this  report  from  the 

JUDGMENT  (APPEAL  SIDE). 

The  plaintiff  sues  on  a  registered  bond,  repayable  within  two  years, 
executed  to  his  late  father  on  20th  June  1870.  Plaintiff's  father  died  in 
1875,  leaving  plaintiff,  a  minor.  Plaintiff  is  said  to  have  attained  his 
majority  in  1885.  It  is  further  alleged  that  defendants  made  acknowledg- 
ments of  their  liability  in  1876  and  1877,  so  as  to  give  a  new  period  of 
limitation  under  Section  19  of  the  Limitation  Act.  Time  had  begun  to 
run  against  plaintiff's  father  and  therefore  against  plaintiff  before  the 
dates  of  these  acknowledgments,  and  the  question  is  whether  plaintiff  is 
entitled  to  the  benefit  of  Section  7,  these  acknowledgments  in  his  favour 
having  been  given  and  the  new  period  of  limitation  having  arisen  during 
his  minority,  when  time  was  already  running  against  him. 

The  learned  Judge  who  tried  the  suit  on  the  Original  Side  held  that 
plaintiff  was  not  sued  by  the  provisions  of  Section  7,  notwithstanding 
the  alteration  made  in  that  section  by  the  Limitation  Act  of  1877.  He 
considered  that  the  object  of  the  alteration  was  only  to  fix  a  definite 
terminus  a  quo  since  the  date  of  the  accrual  of  a  cause  of  action  does  not 
always  give  the  starting  point  for  the  purpose  of  limitation.  He  held, 
therefore,  that  Section  9  was  applicable,  and  that  the  suit  was  barred. 

If  this  be  so,  the  only  effect  of  the  acknowledgment  would  be  to  give 
to  the  minor  plaintiff,  against  whom  tima  was  already  running,  an  exten- 
sion of  six  years  (calculated  under  Article  116  according  to  the  nature  of 
the  original  liability)  within  which  to  bring  his  suit,  such  extension  being 
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1889        computed  from  the  date  of  the  acknowledgment;.     In  this  opinion  we  are 
GOT.  25.     not  able  to  concur.     We  observe  that  Section  19  speaks  of  a  new  period 

of  limitation,  not  an  extension  of  the  old  period. 

APPEL-  Under  Section  3,   Clause   2  of  the  General  Glauses  Act,  the   word 

LATE       "  from  "  is  sufficient  to  exclude  the  first  in  a  series  of  days  or  any  other 

CIVIL,      period  of  time.     As,  therefore,  under  Section  19  of  the  Limitation  Act  the 

date  of  acknowledgment  will  have  to    be   [138]  included   in  computing 

13  M.  133.    the   new  period   of    limitation,    ib   is   evident   that    the   former   period, 

already  running,  was  not  extended,   but  terminated,  and  that  an   entirely 

new  period  runs  from  the  date  of  acknowledgment. 

The  plaintiff  was  a  minor  at  the  date  from  which  that  new  period  is 
to  be  reckoned,  and  he  therefore  falls  under  the  strict  wording  of  Section  7. 
We  do  not  think  that  Section  9  will  take  away  this  privilege  since  it  is 
not  subsequent  disability  which  stops  the  time  already  running  but  the 
operation  of  law  consequent  upon  the  giving  of  the  acknowledgment. 

Taking  this  view,  we  must  reverse  the  decree  and  remand  the  suit 
to  be  heard  on  the  merits.  The  appellant  is  entitled  to  the  costs  of  this 
appeal,  and  the  costs  on  tbe  Original  Side  will  abide  and  follow  the 
result. 


13  M.  138  =  13  Ind    Jur.  45$. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Parker  and  Mr.  Justice  Wilkinson. 


BEAHMAPPA  (Defendant},  Appellant  v.  PAP  ANN  A  (Plaintiff], 
Respondent*      [15th  March,    8th  April  and  8th  October,  1889.] 

Hindu  law— Inheritance  to  stridhanam — Right  of  stepson  to  inherit. 

A  Hindu  widow  having  stridhanam  acquired  from  her  husband,  died  leaving 
no  issue.  The  defendant  who  was  the  son  of  her  elder  sister  took  possession.  The 
stepson  of  the  deceased  now  sued  to  recover  the  stridhanam  property.  It  was 
found  that  the  marriage  of  the  deceased  had  been  celebrated  in  the  brahma 
form. 

Held,  that  the  plaintiff  was  entitled  to  succeed. 
[R.,  1  M.L.J.  592  (593).] 

SECOND  appeal  against  the  decree  of  D.  Venkatarangayyar, 
Subordinate  Judge  of  Tadpatri,  in  appeal  suit  No.  83  of  1888,  reversing 
tbe  decree  of  V.  Subramanya  Ayyar,  District  Munsif  of  Penukonda,  in 
original  suit  No.  327  of  1887. 

Suit  for  possession  of  certain  jewels,  the  property  of  a  Hindu  widow, 
being  stridhanam  acquired  by  her  from  her  late  husband.  The  plaintiff 
was  the  stepson  of  the  deceased  :  the  defendant  who  was  the  son  of  her 
elder  sister,  had  possession  of  the  jewels,  and  his  [139]  defence  was  that 
they  were  only  three  in  number,  that  tbe  deceased  had  made  a  gift  of  two 
of  them  to  him  in  writing,  and  had  given  him  the  third  to  defray  her 
funeral  expenses. 

The  District  Munsif  held  that  the  stepson  was  not  entitled  to  inherit 
to  the  deceased  and  dismissed  the  suit.  The  Subordinate  Judge  on  appeal 
reversed  this  decree. 

The  defendant  preferred  this  second  appeal. 

*  Second  Appeal  No.  1512  of  1888. 
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Balaji  Ran,  for  appellant.  1889 

Bhashyam  Ayyangar,  for  respondent.  OCT.  8. 

JUDGMENT.  APPEL- 

PARKEB,  ,T. — The  plaintiff  failed  to  prove  the  special  arrangement  set       LATE 
up  that  he  was  to  inherit  the  jewels  on  the  death  of  his    stepmother,    and      CIVIL. 
it  is   found   that   the   property  was    Sunandamma's  stridhanam.     This 
inference  is  drawn  from  the  description  of  the  property  in  the  family  list.  13  *•  138 
The  only  question,  therefore,  is  whether    plaintiff,  the  stepson,  is  a  nearer  ^  'n<i-  *u 
heir  than  defendant,  who  is  the  son  of  Sunandamma's  elder  sister.  *8* 

According  to  the  Smriti  Chandrika,  Chap.  IX,  Section  3,  Clause  38.  (1) 
the  stepson  would  be  entitled  to  take  where  the  deceased  left  no  issue,  hus- 
band, or  the  like. 

According  to  the  Mitakshara,  Chap.  II,  Section  XI,  Clause  11,  (2)  the 
property  of  a  woman  dying  without  issue  would  go  to  her  husband,  and  on 
failure  of  him  to  his  sapindas,  if  the  marriage  had  been  in  the  form  brahma, 
daiva,  arsha  or  prajapatya.  If  the  marriage  bad  been  in  one  of  the 
other  forms,  viz.,  asura.  gandharva,  rakshasa,  or  paisacha,  the  property 
would,  in  default  of  issue  to  the  woman,  go  to  her  parents.  Mr.  Mayne's 
observation  that  stepchildren  are  not  entitled  to  inherit  by  Mitakshara  law 
except  in  a  single  case  is  based  upon  Chapter  II,  Section  XI,  Clause  22  of 
the  Mitakshara  (3) — but  the  Calcutta  High  Court  in  discussing  the  Mitak- 
shara law,  held  that  when  the  marriage  has  been  in  any  of  the  four  modes 
first  mentioned,  the  husband's  kinsmen  had  the  priority,  and  held  that  the 
husband's  brother's  son  was  entitled  to  preference  as  against  the  sister's 
son  Bachha  Jha  v.  Jugmon  Jha(^),  A  fortiori  the  son  of  a  rival  wife  is 
a  nearer  sapinda  than  a  husband's  brother's  son. 

[140]  In  Teencoiuree  Chatterjee  v.  Dinoiiath  Banerjee  (5)  it  was  held 
by  the  High  Court  of  Bengal  in  1865  that  a  son  adopted  by  one  wife 
might  succeed  to  a  co-wife's  stridhanam,  but  it  is  not  clear  from  the  report 
whether  the  parties  were  governed  by  the  Mitakshara  law. 

Although  the  plaint  mentioned  property  is  found  to  be  stridh&n&m, 
its  nature  and  origin  are  not  ascertained.  This  may  also  affect  its  course 
of  descent.  See  Mayne's  Hindu  Law,  4th  ed.,  §  619  et  seq. 

I  would  ask  for  a  finding  upon  the  issue — "  Is  plaintiff  entitled  to 
succeed  to  the  property  of  Sun andamma,"  with  reference  to  these  obser- 
vations and  allow  further  evidence  to  be  taken. 

WILKINSON,  J. — I  concur  in  the  necessity  for  a  finding.  The  order 
of  succession  to  the  property  of  a  woman,  who  leaves  neither  children  nor 
grandchildren  appears,  according  to  all  the  authorities,  to  vary  according 
to  the  form  in  which  the  deceased  female  was  married.  If  she  have  been 
married  in  one  of  the  five  approved  forms,  her  property  goes  to  her  husband 
and  his  kinsmen.  In  other  cases,  it  reverts  to  her  father  or  other  kinsmen 
from  whom  she  had  received  it.  I  think  it  very  doubtful  whether  step- 
sons precede  sister's  sons  in  any  case.  Clause  38,  Chapter  IX,  Section  3, 
of  the  Smriti  Chandrika,  which  appears  to  be  the  only  direct  authority  on 
the  point,  is  inserted  between  the  exposition  of  the  texts  of  Brihaspati 
and  Manu,  and  would  appear  to  form  a  portion  of  the  exposition  of  the 
former.  The  author  of  the  Daya  Vibhaga  in  his  exposition  of  the  text  of 
Bribaspati  lays  it  down  that  "  in  case  of  marriages  by  the  brahma  and 
similar  rites,  in  default  of  the  husband,  and  in  the  case  of  marriages  in 

(1)  Krishnasami  Ayyar's  Translation,  p.  147. 

(2)  Stokes'  Hindu  Law  Books,  p.  461.  (3)  16.,  p.  463. 
(4)  12  C.  348.                                                                                  (5)  3  W.R.  49. 
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1889        the  asura  and  similar  forms   of  marriages   in   default  of  the  father  and 

OCT.  8.      mother,  and  mother's  sister's  son,  &c.,  take."     This  is  the  view  followed 

by  Siromani   in   his   Commentary   on    Hindu  Law.     He  says    (p.  392) 

APPEL-     stepsons  succeed  sister's   son,  &c.,  except  in  the  case  of   property   given 

LATE       by  a  father  to  a  daughter  who  is  married  to  a  husband  of  a  superior  class, 

CIVIL.     *°- 

In   Teencowree  Chatter jee  v.    Dinonath  Banerjee   (1)    the   questiom 
IS  M.  138=  whether  the  adopted  son  of  a  woman  can  inherit  her  rival  wife's  stridhanam 
13  Ind.  Jur.  was   Only    incidentally  referred  to,    and    the  learned  Judges  quoted  no 
Mi.         authority  in  support  of  their  didtum. 

[1*1]  If  the  learned  Judges  who  decided  Bachha  Jha  v.  Jugmon 
Jha  (2)  under  the  Mithila  law  intended  it  to  be  understood  that  in  all  cases 
under  the  Mitakshara  the  husband's  kinsmen  are  preferred  to  the  father's 
kinsmen,  I  am  unable  to  agree  with  them. 

[In  compliance  with  the  above  order  the  Subordinate  Judge  sub- 
mitted a  finding  which  was  to  the  effect  that  "  the  plaintiff  is  entitled 
to  succeed  to  the  property  of  Sunandamma  as  her  marriage  was  in  one  of 
the  approved  forms,  namely,  brahma,  and  as  the  plaint  property  was  given 
to  her  by  her  husband  as  stridhanam."  He  also  found  that  "  they  belong 
to  the  Vysia  sect  of  the  Jains." 

The  second  appeal  having  come  OQ  for  re-hearing,  their  Lordships 
accepted  the  finding  and  dismissed  the  second  appeal  with  costs.] 


13  M. 141. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


SUBUDHI  (Decree-holder)  v.  SINGI  ( Judgment- debtor) * 

[6bh  September,  1889.] 
Civil  Procedure  Code,  Section  342 — Period  of  imprisonment  of  judgment-debtor. 

The  Court  cannot  fix   any  period   for  the  imprisonment  of  a  judgment-debtor 
under  Civil  Procedure  Code,  Section  342. 

[P.,  5  C.W.N.  145  (146).] 

CASE  referred  for  the  decision  of  the  High  Court  under  Section  617 
of  the  Code  of  Civil  Procedure,  by  V.  Lakshminarasimham  Pantulu,  Dis- 
trict Munsif  of  Berhampore,  as  follows  : — 

"  In  the  execution  of  small  cause  suit  No.  808  of  1888  (execution 
petition  No.  1142  of  1888  on  the  file  of  my  Court),  the  judgment-debtor, 
Samapalata  Singi,  was  arrested  for  decree  debt  at  the  instance  of  the  decree- 
holder  Andavarapu  Domburu  Subudhi  and  committed  to  the  civil  jail  to 
bo  imprisoned  for  a  period  of  six  weeks,  from  27th  November  1888,  the 
term  having  been  fixed  by  the  Court  at  its  discretion  as  in  some  other 
cases.  But  before  [1*2]  the  expiration  of  the  term,  the  decree- holder 
applied  to  the  Court  to  prolong  the  period  of  imprisonment  for  two  months 
more,  stating  that  the  debtor  could  be  imprisoned  for  a  period  of  six 
months,  as  the  amount  of  debt  exceeded  Bs.  50. 

'  Eeferred  Case  No.  4  of  1889. 
(1)  3  W.B.  49.  (2)  12  C.  348. 
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"Although  the  matter  is  a  simple  one,  I  am  compelled  to  make  the  1889 

reference  as  it  is  a  point  which  I  have  constantly  to  deal  with  and  as  the  SEP.  6 
question  seems  to  have  been  never  decided  before." 

Counsel  were  not  instructed.  APPBL- 

JUDGMENT.  LATE 

The  Court  has  no  authority  to  fix  any  term  of  imprisonment.  On 
arrest,  the  judgment  debtor,  if  he  fails  to  pay  the  amount  decreed  and  costs,  13  M.  141. 
is  committed  to  jail.  He  can  only  be  released  therefrom  under  the  provisions 
of  Section  341.  If  none  of  these  conditions  are  fulfilled  before  the  expiry  of 
six  months  in  the  one  case,  or  six  weeks  in  the  other,  the  judgment-debtor 
remains  in  jail  the  full  time. 

13  M.  142  =  1  Weir  910  =  2  Weir  327. 

APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  OOLAGANADAN.* 
[12th  and  16th  September,  1889.] 

Criminal  Procedure  Code,   Section  261 — Police  Act  (Aet  XXIV  0/1859),  Section  49 — 
onservancy  clauses  " — Jurisdiction  of  a  Bench  of  Magistrates, 

Offences  under  Police  Act,  Section  48,  are  within  the  cognizance  of  a  Bench  of 
Magistrates. 

CASE  referred  for  the  orders  of  the  High  Court  under  Section  438 
of  the  Code  of  Criminal  Procedure  by  E.  Gibson,  District  Magistrate  of 
Tan  j  ore. 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  "for  the 
Crown. 

The  facts  of  the  case  and  the  arguments  adduced  on  it  appear  suffi- 
ciently for  the  purpose  of  this  report  from  the 

JUDGMENT. 

The  accused  has  been  convicted  by  the  Bench  of  [143]  Magistrates 
at  Negapatam  for  exposing  goods  for  sale  on  the  road  so  as  to  obstruct 
passengers,  and  fined  two  annas.  The  District  Magistrate  refers  the  case 
on  the  ground  that,  according  to  the  construction  placed  by  the  High 
Court  in  Criminal  Eevision  Cases  Nos.  69  of  1886  and  488  to  492  of 
1888,  upon  the  phrase  "conservancy  clauses  "  in  Clause  (b),  Section  261  of 
the  Criminal  Procedure  Code,  an  offence  punishable  under  Section  48  of 
the  Police  Act  XXIV  of  1859  is  not  within  the  cognizance  of  a  Bench  of 
Magistrates.  The  decisions  referred  to  were  passed  by  single  Judges  in 
the  admission  Court  and  not  by  a  Bench. 

Under  Section  261,  Clause  (b)  of  the  Criminal  Procedure  Code, Benches 
of  Magistrates  are  empowered  to  try  certain  offences  against  Municipal 
Acts  and  the  conservancy  clauses  of  Police  Acts.  On  referring  to  the 
General  Police  Act  XXIV  of  1859  we  observe  that  Section  48  is  the  only 
section  which  can  possibly  be  referred  to,  since  all  other  offences  punish- 
able under  the  Act  (Sections  18,  20,  44,  45,  46,  47)  are  offences  by  or  against 
Police  officers  in  the  execution  of  their  duty.  The  side  note  to  Section  48 
•describes  the  subject  of  the  section  as  "  certain  duties  of  Police  officers 

"  Criminal  Revision  Case  No.  343  of  1889. 
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1889       within  the  limits  of  towns,  obstructions  and  nuisances  in  roads  ;"  and  as 
SEP.  16      the  eight  clauses  of  the  section  are  governed  by  the  preamble,   we  are  of 
opinion  that  all  the  clauses  relate  to  offences  which   are  obstructions  and 
APPEL-     nuisances  in  roads. 

LATE  Clause  4,  Section  48,  is  moreover   identical  with  Section  366  of  the 

CRIMINAL  Madras  Municipal  Act  I  of  1884,  which  falls  under  Part  VI,  General  Con- 
servancy, and  also  with  Section  203  of  the  District  Municipalities  Act,  and 
13  M.  142=  the  Government  Pleader  has  pointed  out  that  other  clauses  in  Section  48 
1  Weir  910=  of  tne  poiioe  Act  have  been  reproduced  in  the  conservancy  sections  of  the 
2  Weir  327.  ^cts  relating  to  the  Madras  and  District  Municipalities. 

Taking  this  view  we  are  of  opinion  that  Section  48  of  the  Police  Act 
which  relates  to  obstructions  and  nuisances  in  roads  (within  the  limits  of 
towns)  is  a  general  conservancy  clause,  and  that  offences  committed  there- 
under are  within  the  cognizance  of  a  Bonch  of  Magistrates.  The  convic- 
tion was  therefore  right. 


13  H.  144. 
APPELLATE  CEIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr,  Justice  Parker. 


QUEEN-EMPRESS  v.  NARAKKA  AND  OTHERS  (Petitioners}* 

[2nd  October,  1889.] 
Criminal  Procedure  Code,  Sections    95,  476. 

The  High  Court  has  no  power  on  appeal  to  set  aside  a  complaint  duly  made  by 
a  Subordinate  Court  under  Section  476  of  the  Code  of  Criminal  Procedure. 

[R,,  21  M.  124  (F,B)  =  2  Weir  593  ;  17  A.W.N.  64  ;  Rat.  Un.   Cr.  Gas.  701  (703)  ;  Rat. 
Un.  Cr.  Cas.  895  (897)  ;   Expl.,  16  A.  80.] 

PETITION  praying  the  High  Court  to  revoke  the  order  for  prosecution 
of  the  petitioners  passed  by  the  Sessions  Court  of  Kurnool. 

The  Sessions  Judge  of  Kurnool  being  of  opinion  that  there  was  ground 
for  inquiring  into  the  offence  of  giving  false  evidence  commuted  before 
him  in  Sessions  Case  No.  18  of  1889  by  the  present  petitioners  sent  the  case 
under  Criminal  Procedure  Code,  Section  476,  to  the  District  Magistrate  of 
Kurnool  for  inquiry. 

The  present  petitioners  prayed  for  the  revocation  of  the  above  pro- 
ceedings of  the  Sessions  Judge. 

Parthasaradhi  Ayyangar,  for  petitioners. 

JUDGMENT. 

The  Court  has  no  power,  on  appeal,  to  set  aside  a  complaint  duly 
made  by  a  Subordinate  Court  under  Section  476,  Code  of  Criminal 
Procedure,  see  Queen- Empress  v.  Rachappa  (l).  Without  expressing  any 
opinion  as  to  the  desirability  of  the  prosecution  of  the  second  prosecution 
witness  and  of  the  defence  witnesses  we  can  only  say  that  no  sufficient 
grounds  have  been  shown  for  interfering  on  revision  with  the  exercise  of 
the  Judge's  discretion.  "We  think  it  is  to  be  regretted  that  the  Judge 
should  have  ordered  the  criminal  prosecution  of  a  child  of  such  a  tender 
age  (8  years)  as  Lakshmakka,  but  the  Magistrate  will  no  doubt  be  careful 

*  Criminal  Miscellaneous  Petition  No.  86  of  1889. 
13  B.  109. 
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to  consider  whether  her   statements,   if  false,   were   also  wilfully  false,        1889 
before  he  commits  her  for  trial,  and  whether  she  knew  and  realized  the      OCT.  a. 
nature  of  the  evidence  she  was  giving. 

The  petition  is  dismissed.  APPBL- 

LATfi 

«  M- 143.  CRIMINAL. 

[145]  APPELLATE  CIVIL.  13  ^~144 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

MlRKHAN  (Plaintiff}  v.  KADARSA  (Defendant)* 
[8th  November,  1889.] 

Civil  Procedure   Code,   Section    15  Act  I  of  1889,    Section   13  -  Jurisdiction  of  Small 
Cause  Courts  to  hear  suits  cognizable  by  Village  Munsif. 

The  term  ''  Court  of  lowest  graie  "  in  Civil  Procedure  Code,  Section  15,  refers 
only  to  Courts  to  which  the  Civil  Procedure  Code  is  applicable,  and  consequent- 
ly Small  Cause  Courts  have  concurrent  jurisdiction  with  Courts  of  Village 
Munsifs  to  hear  suits  which  are  cognizable  by  the  latter. 

CASE  referred  under  Section  617  of  the  Code  of  Civil  Procedure  for 
the  decision  of  the  High  Courb  by  V.  Malhari  Kau,  District  Munsif  of 
Coimbatore,  as  follows  : — 

"  This  is  a  suit  for  the  recovery  of  Us.  18  for  arrears  of  rent  from 
13th  January  1887  to  llth  January  1889  under  a  contract  of  rent,  dated  in 
January  1883,  under  which  defendant  promised  to  pay  a  monthly  rent  of 
As.  12  for  a  bouse  in  his  occupation. 

"The  suit  is  one  which  is  cognizable  by  a  Village  Court  under  Madras 
Act  I  of  1889,  Section  13  of  which  enacts  : — '  The  following  are  the  suits 
which  shall  be  cognizable  by  Village  Courts,  namely,  claims  for  money 
due  on  contract,  or  for  personal  property,  or  for  the  value  of  such  pro- 
perty, when  the  debt  or  demand  does  not  exceed  in  amount  or  value  the 
sum  of  Rs.  20,  whether  on  balance  of  account  or  otherwise.' 

"  The  expression  in  the  present  Act  I  of  1889,  Madras,  Section  13, 
is: — 'The  following  are  the  suits  which  shall  be  cognizable.'  This  is  a 
change  from  the  old  regulation,  which  simply  empowered  Village  Munsifs 
to  try  such  suits  as  might  be  preferred  to  them.  It  is  therefore  no  longer 
optional  with  parties  who  have  to  institute  the  suits  coming  under^the 
description  given  in  that  section  in  the  Village  Courts  and  not  in  a  Small 
Cause  Court. 

"It  may  be  that  Section  15  of  the  Civil  Procedure  Code  does  [146] 
not  apply  to  a  Village  Court.  But  that  circumstance  does  not  affect  a 
Court  to  which  the  section  applies,  and  which  has  therefore  to  be  guided 
by  its  provisions.  And  the  section  does  not  necessarily  become  applic- 
able to  the  Village  Courts,  because  parties  have  to  resort  to  them. 

"The  Small  Cause  Courts  Act,  IX  of  1887,  Sections  16  and  32,  do  not 
affect  the   question,  as  the  jurisdiction  of  Village  Munsifs  in  Madras  is 
expressly  saved  under  Section  3." 
Counsel  were  not  instructed. 

JUDGMENT. 

There  is  no  doubt  that  the  Village  Munsifs  Court  has  jurisdiction  to 
hear  the  suit  under  Section  13,  Madras  Act  I  of  1889,  but  the  question  is 
whether  the  District  Munsif  is  precluded  from  hearing  it  by  the  provisions 
of  Section  15  of  the  Civil  Procedure  Code. 

*  Referred  Case  No.  10  of  1889. 
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Under  the  old  law  the  Small  Cause  Court  had  concurrent  jurisdic- 
tion (Parasoorama  Pillay  v.  Ram&sawmy  (1),  )  and  we  have  to  consider 
whether  the  new  Act  has  in  any  way  changed  this  state  of  affairs. 

The  Civil  Procedure  Code  has  no  application  to  the  Courts  of  Village 
Munsifs  at  all,  see  Section  6,  and  there  is  nothing  in  Madras  Act  I  of 
1889  to  extend  its  provisions  to  Village  Munsifs'  Courts.  Sections  2-4 
make  it  clear  that  the  Courts  as  now  reconstituted  are  the  same  Courts 
that  formerly  existed  under  Madras  Regulation  IV  of  1816,  and  Section  4 
makes  it  clear  that  no  Civil  Court  should  either  acquire  or  lose  jurisdic- 
tion unless  any  village  or  area  was  withdrawn  from  the  operation  of  the 
Act. 

We  are  therefore  of  opinion  that  the  concurrent  jurisdiction  remains 
unchanged,  and  that  the  term  "  Court  of  the  lowest  grade  "  in  Section  15, 
Civil  Procedure  Code,  refers  only  to  Courts  to  which  the  Code  of  Civil 
Procedure  is  applicable. 


[147] 


13  M.  147  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 


Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 
Parker,  Mr.  Justice  Shephard,  and  Mr.  Justice  Handley. 


REFERENCE  UNDER  STAMP  ACT,  SECTION  49.* 
[16fch  September,  1889.] 

Stamp  Act,  Section  3 — Bond. 

R.  executed  a  document,  by  which  he  promised  to  pay  on  demand  Rst  10-12-0 
with  interest  to  S.R.  The  writer  of  the  document  and  some  others  signed  the 
document  as  witnesses  : 

Held,  that  the  document  was  a  bond  and  liable  to  stamp  duty  as  such. 

CASE  referred  to  the  High  Court  under  Ssamp  Act,  1879,  Section  49, 
by  the  District  Munsif  of  Kavali,  through  C.  Ramachandra  Ayyar,  Acting 
District  Judge  of  Nellore. 

The  question  referred  for  determination  by  the  High  Court  was 
whether  or  not  the  following  instrument,  which  bore  a  one-anna  stamp 
only,  should  have  been  stamped  as  a  bond  : — 

"  Bond  executed  by  Ithadi  Ramudu  in  favour  of  Swarna  Ramanna 
on  the  2nd  Sudha,  Palguna  of  the  year  Parthiva. 

"  The  debt  due  up  to  date  under  the  prior  bond  according  to  the 
settlement  effected  with  you  this  day  is  Rs.  10-12-0,  in  words  rupees  ten 
and  annas  twelve.  Interest  on  this  is  at  12  annas  par  Rs.  100  per  month. 
I  bind  myself  to  pay  you  the  principal  and  interest  at  this  rate  whenever 
you  may  make  a  demand  for  it.  This  is  the  bond  passed  with  my  free 
will  and  consent  in  the  hand  of  Naadavanam  Venkatasami. 


X  Mark  of  RAMUDU. 


Witnesses. 


(Signed)  BANDI  RAMASAMI. 

(Signed  by  mark)  SWARNA  CHINNA  VENKATACHALLAM. 

(Signed  by  mark)  SUBHAYA,  son  of 

SWARNA  KOTAPPA." 

*  Referred  Case  No.  7  of  1889. 
(1)  5  M.H.C.R.  45. 
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The  District  Munsif  was  of  opinion  that  the  instrument  was  a  bond,  1889 

and  in  his  statement  of  the   case  he   referred  to  Reference  [148]    under  SEP.  16. 
Stamp  Act,  Section  49  (l),  Pattat  A  mbadi  Mararv.Krtshnan  (2),  Negotiable 
Instruments  Act,  Section  46,  and  Proceedings  of  the  Board   of   Revenue, 

No.  1434,  dated  24th  April  1884.  BENCH. 

Counsel  were  not  instructed.  iaif~~ii 

JUDGMENT.  (F.B.). 

We  reply  to  the  reference  that  the  document  is  a  bond,  see  Reference 
under  Stamp  Act,  Section  49  (1),  and  Section  3  of  the  Stamp  Acfc. 


13  M.  148  =  1  Weir  67. 

APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS  v.  RAMAYYA  AND  OTHERS  (Petitioners)* 
[2nd  and  5th  October,  1889.] 

Penal  Code,  Sections  97,  146—  Self-defence— Rioting — Unlawful  distraint. 

A  landlord  who  had  not  tendered  to  his  tenant  such  a  patta  as  the  latter  was 
bound  to  accept  under  the  Madras  Rent  Recovery  Act,  distrained  his  cattle  for 
arrears  of  rent,  the  assistance  of  the  Police  having  been  procured  for  the  purpose. 
The  tenant,  with  the  assistance  of  eleven  other  persons,  forcibly  obstructed  the 
removal  of  the  cattle  which  had  already  been  actually  seized  and  driven  for  some 
yards.  They  were  charged  with  the  offence  of  rioting  and  convicted  : 

Held,  that  the  conviction  was  right. 

[P,,  21  M.  296  (298)  =  1  Weir  135;  R.,  21  M.  78  (82)  =  1  Weir  123;  D.,   1   Weir  126 
(127).] 

PETITION  under  Criminal  Procedure  Code,  Sections  435,  439,  praying 
the  High  Court  to  revise  the  proceedings  of  the  Additional  Deputy  Magis- 
trate of  Kistna  in  criminal  appeal  No.  72  of  1888,  presented  against  the 
convictions  of  petitioners  under  Penal  Code,  Section  146,  by  the  Second- 
class  Magistrate  of  Bandar  town  in  calendar  case  No.  579  of  1888. 

The  accused  preferred  this  revision  petition. 

Pattabhiramayyar,  for  petitioners. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  following 

JUDGMENT. 

The  facts  found  are  that  the  complainant,  the  landlord,  had  dis- 
trained the  moveable  property  of  first  accused  (his  [149]  tenant)  under  the 
Rent  Recovery  Act,  for  arrears  of  rent,  whereupon  the  first  accused,  with 
the  assistance  of  eleven  others,  forcibly  removed  the  distrained  property. 
It  is  also  found  that  the  patta  tendered  by  the  landlord  contained  provi- 
sions which  were  illegal  and  was  not  such  a  patta  as  the  first  accused 
would  have  been  bound  to  accept. 

The  accused  relied  upon  the  Proceedings  of  the  High  Court  of  19th 
November  1875  (3)  as  justifying  their  action.  It  was  there  held  that  a 
landholder  in  distraining  moveable  property  under  the  Rent  Recovery 

'  Criminal  Revision  Case  No.  299  of  1889. 
(1)  10  M.  158.  (2)  11  M.  290.  (3)  8  M.H.C.R.  App.  XI. 
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1889        Act  acked  upon  his  own  responsibility,  and  if  he   attempted  to   seize  the 
OCT.  5.      goods  of  his  tenant  when  no  rent  was  in    arrear,  mere  obstruction  to  the 
seizure  was  not  an  offence.     The   Magistrate  had   there    treated  the  case 
APPEL-     aa  one  of  obstruction  to  legal  process. 

LATE  In  this  case,  however,   there  is  evidence  that  the  cattle   had  been 

•CRIMINAL,  actually  seized,  the  attachment  lists  prepared,  and  the  cattle  driven  some 

20  yards  before  the  first  accused  and  his  men  came  up  and    forcibly 

13  M  148  =  obstructed   the    removal  of    the    cattle  off    the  ground.     Moreover  th« 

1  Weir  67.    distraint  itself  was  carried  out  under  Section   19  of  the  Rent  Recovery 

Act,  the  assistance  of  the  Police  having  been  procured  for  the  purpose. 

It  appears  to  us  that  under  such  circumstances  the  use  of  force  to 
rescue  the  cattle  was  clearly  unlawful,  and  that  the  cattle  having  been 
attached  there  was  no  right  of  private  defence  ot  property.  If  the  attach- 
ment had  been  made  unlawfully,  the  first  accused  should  have  had 
recourse  to  the  properly  constituted  authorities. 
We  must  dismiss  this  petition  for  revision. 


13  M.  150  (F.B.). 
[150]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 
Parker,  Mr.  Justice  Shephard,  and  Mr.  Justice  Handley. 


SAMARAPURI  (Insolvent  Debtor),  Appellant  v.  PARRY  AND 

COMPANY  (Creditors  No.  1),  Respondents* 

[9th,  12th  and  17th  September,  1889.] 

Insolvent  Act — 11  d-  12,  Vic.,  Cap.  21,  Sections  47,  51  —  Civil  Procedure  Code,  Section 
642 — Exemption  from  arrest  on  civil  process  redeundo. 

The  Commissioner  in  Insolvency  committed  an  insolvent  to  jail  by  an  order 
under  Section  51  of  the  Insolvent  Act  : 

Held  by  the  Full  Bench,  that  an  order  made  under  Section  51  of  the  Insolvent 
Act  is  a  final  order  :  and  a  Commissioner  in  Insolvency  has  no  power  under  that 
section  to  commit  an  insolvent  to  jail,  but  must  leave  the  excepted  judgment- 
creditors  (if  any)  to  their  ordinary  remedies  for  the  time  mentioned  in  the  order. 
Nixon  v.  Chartered  Mercantile  Bank  (I.L.R.,  8  Mad.,  97)  overruled. 

The  insolvent  having  been  discharged  from  jail  under  the  rule  laid  down  by 
the  Pull  Bench  as  above,  was  immediately  arrested  on  a  warrant  obtained  by  a 
judgment-creditor  : 

Held  per  Shephard,  J.,  that  the  insolvent  was  not  privileged  from  arrest  as 
being  on  his  way  back  from  Court. 

APPEAL  by  the  insolvent  against  an  order  made  on  15th  July  1889 
by  Wilkinson,  J.,  sitting  as  Commissioner  of  the  Insolvent;  Court,  on 
insolvent  petition  No.  70  of  1888. 

On  llth  March  1889  Kernan,  J.,  the  then  Commissioner,  made  an 
order  in  this  insolvency  as  follows  : — 

"  It  is  ordered  that  the  further  hearing  of  this  matter  be  adjourned 
to  the  fifteenth  day  of  July  next,  and  thit  the  said  insolvent;  Mundy 
Samarapoory  Chetty,  be  remanded  to  custody  until  the  said  fifteenth  day 
of  July  next  at  the  suit  of  the  said  creditors,  Messrs.  Parry  and  Company, 
creditors  No.  1,  and  B.  C.  Narayanappa  Cbetty,  creditor  No.  17,  and  it 
is  further  ordered  that  the  said  Messrs.  Parry  and  Company  and 

*  Appeal  No.  14  of  1889. 
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B.C.  Narayanappa  Chetty  do  pay  batta  at  the  rate  of  3  annas  a  day  for       1889 
the  said  period  to  the  said  insolvent."  SEP.  17. 

On  the  15bh  July  WILKINSON,  J.,  made  the  order  appealed  against,        " 
which  was  as  follows  : —  ULL 

[151]  "  It  is  ordered  that  under  11  and  12,  Vic.,  Cap.  21,  Section  51,     BENOH- 
the  said  insolvent,   Mundy  Samarapoory  Chetty,  be  not  entitled  to  his    jg  n.  150 
discharge   until  he  shall  have  been  in   custody  at  the  suit  of  the  said      (P.B.). 
Messrs.  Parry  and  Company  for  a  period  of  one  year  from    the  date  here- 
of, and  that  they,  the  said  Messrs.   Parry   and  Company,  do  pay  batta  ab 
the  rate  of  3  annas  per  day  for  the  said  period  of  one  year,  and  it  is 
further  ordered  that  the  further  hearing  of  this  matter  be  adjourned  for 
one  year  from  the  date  hereof." 

The  judgment  of  WILKINSON,  J.,  was  as  follows  :— 

"  I  do  nob  consider  that  I  am  precluded  by  the  order  of  Mr.  Justice 
Kernan,  passed  on  the  llth  March  last,  from  passing  orders  under 
Section  51  of  the  Act  as  to  the  insolvent's  detention  in  jail. 
Whether  or  nob  Mr.  Jusbica  Kernan  inbendad  his  order  to  be  one 
passed  under  Section  51  or  not  seems  doubtful ;  but,  even  if  it  were,  I 
think  the  terms  of  Section  51  are  wide  enough  to  permit  the  Court  bo 
extend  the  term  of  detention,  so  that  on  bhe  whole  the  insolvent  be  not 
imprisoned  for  more  than  two  ye^rs.  Mr.  Justice  Kernan  was  of  opinion 
that  the  insolvent  had  carried  on  trade  recklessly.  In  that  opinion  I 
fully  concur.  Thepetibion^r's  present  liabilities  amount  to  Rupees  1,28,751. 
He  has  represented  his  assets  as  Rupees  23,864,  but  the  Official 
Assignee  has  only  bean  able  to  recover  Rupees  110,  and  no  explanation 
has  bean  offered  as  to  the  balance  which  is  not  forthcoming." 

The  further  facts  of  this  case  appear  sufficiently  for  the  purpose  of 
this  report  from  the  order  of  reference  to  the  Full  Bench. 

Secbions  47,  51  and  52  of  the  Insolvent  Act  are  as  follows  : — 

Section  47. — And  be  it  enacted,  that  upon  application  to  the  Court 
for  that  purpose  it  shall  be  lawful  for  bhe  Court  to  declare  that  the  insol- 
vent is  entitled  to  his  personal  discharge  under  this  Acb,  and  to  order 
the  same  accordingly,  which  order  of  discharge  shall  have  the  effect  of 
protecting  his  person  from  arrest  in  raspact  of  all  demands  inserted  in  his 
schedule  or  established  in  the  same  Court ;  and  if  such  insolvent  be  in 
custody,  it  shall  be  lawful  for  the  Court  to  order  his  immediate  discharge 
from  custody  accordingly,  or  to  dismiss  or  give  leave  to  amend  the 
petition  aforesaid,  or  to  order  the  insolvent  to  amend  his  schedule,  or  to 
adjourn  the  hearing  until  a  future  day,  or  to  make  a  reference  to  the 
examiner  or  other  officer  of  the  said  Court  to  make  inquiry  into  any 
matter  of  account,  or  into  the  truth  of  the  schedule  or  schedules, 
and  to  report  thereon  to  the  Court ;  and  it  shall  also  be  lawful  for  the 
Court  to  remand  the  insolvenb  to  prison,  if  a  prisoner,  until  a  further 
hearing,  or  until  a  further  time  to  be  named  in  such  order,  or  to  commit 
the  insolvent;  to  custody  for  any  debt  or  demand,  if  he  shall  not  be  in 
custody  at  the  time  of  the  hearing,  and  to  cancel  or  renew  any  such 
order  as  is  hereinbefore  mentioned  which  may  have  been  given  for  the 
purpose  of  affording  interim  protection  to  the  [152]  insolvent  from 
arrest,  and  to  order  and  direct  that  the  Assignee  shall  make  some  reason- 
able allowance  for  maintenance  of  the  insolvent  until  final  order,  the 
amount  of  which  shall  be  fixed  by  the  Court,  and  shall  not  exceed 
5  Company's  rupees  per  week  ;  and  the  Court  by  which  any  order  of  dis- 
charge shall  be  made  upon  any  such  hearing  as  is  hereinbefore  mentioned 
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1889       shall  by  such  order  direct  that  the  Assignee  shall  give  suoh  notice  of  such 
SEP.  17.     order  as  to  the  Court  shall  seem  fit  and  convenient. 

FULL  Section  51. — And  be  it  enacted,  that  in  case  it  shall  appear  to  any 

such  Court  that  such  insolvent  shall  have  contracted  any  of   his  debts 

^H>     fraudulently,  or  by  means  of  breach  of  trust,  or  by  means  of  false  pretences, 

13  M.  150    or  without  having  any  reasonable  or  probable  expectation  at  the  time  when 

(P.B.).  contracted  of  paying  the  same,  or  shall  have  fraudulently  or  by  means  of 
false  pretences  obtained  the  forbearance  of  any  of  his  debts  by  any  of  his 
creditors,  or  shall  have  put  any  of  his  creditors  to  any  unnecessary  expense, 
by  any  vexatious  or  frivolous  defence  or  delay,  to  any  suit  for  recover- 
ing any  debt  or  any  sum  of  money  due  from  such  insolvent,  or 
shall  be  indebted  in  costs  incurred  in  any  action  or  suit  vexabiously 
brought  or  defended,  or  shall  be  indebted  for  damages  recovered  in 
any  action  for  criminal  conversation  with  the  wife,  or  for  seducing 
the  daughter  or  servant  of  the  plaintiff  in  such  action,  or  for  breach 
of  promise  of  marriage  made  to  the  plaintiff  in  such  action,  or  for 
damages  recovered  in  any  action  for  a  malicious  prosecution,  or  for  a  libel 
or  for  slander,  or  assault  or  battery,  or  malicious  arrest,  or  in  any  other 
action  for  a  malicious  injury  done  to  the  plaintiff  therein,  or  in  any  action 
of  tort  or  trespass  to  the  person  or  property  of  the  plaintiff  therein, 
wherein  it  shall  appear  to  the  satisfaction  of  su^h  Court  that  the  injury 
complained  of  was  malicious,  or  if  it  shall  appear  that  the  insolvent's  whole 
debts  so  greatly  exceed  his  means  of  providing  for  the  payment  thereof 
during  the  time  when  the  same  were  in  the  course  of  being  contracted, 
reference  being  had  to  his  actual  and  expected  property,  as  to  show  gross 
misconduct  in  contracting  the  same,  then  and  in  every  such  case  it  shall 
and  may  be  lawful  for  such  Court  to  adjudge  that  such  insolvent  shall  be 
so  discharged  and  so  entitled  as  aforesaid  forthwith,  excepting  as  to  any 
debts,  sum  or  sums  of  money,  or  damages  to  ba  specially  mentioned  in  the 
order,  and  as  to  such  debt  or  debts,  sum  or  sums  of  money,  or  damages, 
to  adjudge  that  such  insolvent  shall  be  so  discharged  and  so  entitled  as 
aforesaid  as  soon  as  he  shall  have  been  in  custody  at  the  suit  of  the  person 
or  persons  who  shall  be  creditor  or  creditors  for  the  same  respectively,  for 
such  period  or  periods,  not  exceeding  two  years  on  the  whole,  as  such 
Court  shall  direct. 

Section  52. — And  be  it  enacted,  that  in  all  cases  where  it  shall  have 
been  ordered  that  any  such  insolvent  shall  be  dissharged  from  imprison- 
ment as  aforesaid  at  soma  future  period,  such  ins  D!  vent  shall  be  subject 
•  and  liable  to  be  detainel  in  prison,  and  to  be  arrested  and  charged  in 
custody,  at  the  suit  of  any  one  or  more  of  his  creditors  with  raspact  to 
whom  it  shall  have  been  so  orderad,  a*;  any  tima  before  such  pariod  shall 
have  arrived,  in  the  same  manner  as  he  would  have  beei  subje3t  and 
liable  thereto  if  this  Act  had  nob  passed.  Provided  nevarihalass,  that 
when  suoh  period  shall  hava  arrived,  suah  insolvent  shall  bs  entitled  to 
the  bene6t  and  protection  of  this  Act,  notwithstanding  that  he  may 
have  been  out  of  actual  custody  during  all  or  any  part  of  the  time  men- 
tioned in  such  order,  by  reason  of  sach  insolvent  not  having  baen  arrested 
or  detained  during  such  time,  or  any  part  thereof. 

Mr.  Johnstone  and  Mr.  Norton,  for  appellant. 
Mr.  Grant,  for  respondent. 

[153]  The  following  were  among  the   authorities  cited  in  the  argu- 
ment : — 
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Nixon  v.  Chartered  Mercantile  Bank  (I),  Bavachi  Packi  v.  Pierce  Leslie       1889 
and  Company   (2),    Martin  v.    Lawrence   (3),    Cowie,  in  re  (4),  Ratansi     SEP.  17. 
Kalianji,  in  re  (5),  Mancharji  Hirji  Readymoney,  in  re  (6). 

This  appeal  having  come  cm  for  hearing  before   COLLINS,  C.J.,  and         ULL 
PARKER,  J.,  their  Lordships  made  the  following  BENCH. 

Order  of  Reference  to  the  Full  Bench  :— The  appellant  was  a  petitioner    13^^53 
for  relief   under  the  provisions  of  the  Insolvent   Debtors'   Act,  and,  on       <R  R  \ 
March  llth,  1889,  he  was  remanded  to  custody  until  July  15th  at  the  suit 
of  Messrs.  Parry  and  Company  and  of  creditor  No.  17,  as  a  Criminal 
charge  was  pending  against  him  and  the  learned  Commissioner  (Kernan,  J.) 
was  of  opinion  that  he  had  carried  on  trade  recklessly. 

Oa  July  15th  the  insolvent  was  brought  before  the  present  Commis- 
sioner (WILKINSON,  J.),  who,  holding  that  he  had  been  guilty  of  gross 
misconduct,  directed,  under  Section  51,  that  he  should  not  be  entitled  to 
his  discharge  until  he  should  have  been  in  custody  at  the  suit  of  Messrs. 
Parry  and  Company  for  one  year  from  that  date.  The  order  directed  that 
Messrs.  Parry  and  Company  should  pay  batta  at  3  annas  per  diem,  but 
did  not  contain  any  direction  committing  the  insolvent  to  custody.  Nor 
did  the  order  contain  any  direction  that  tha  insolvent  should  be  discharged 
with  respect  to  the  debts  in  his  schedule  other  than  that  of  Messrs.  Parry 
and  Company. 

Messrs.  Parry  and  Company  were  decree-debtors,  but  on  July  15th 
the  warrant  which  they  had  taken  out  against  the  insolvent  had  expired 
and  was  no  longer  capable  of  execution. 

The  insolvent  was,  however,  sent  to  jail  under  the  warrant  of  the 
Chief  Clerk,  and  we  must  therefore  take  it  that  the  absence  of  a  direction 
for  committal  is  a  mere  mistake  in  drawing  out  the  order.  The  warrant 
purports  to  be  issued  under  Section  51. 

The  question  before  us  is  whether  the  order  of  the  learned  Com- 
missioner committing  the  insolvent  to  jail  under  Section  51  is  legal, 
or  whether  under  that  section  the  judgment-debtors  (Messrs.  Parry 
and  Company)  should  have  bean  left  to  their  [1S4]  ordinary  remedy 
as  decree-holders  for  the  period  of  one  year — after  which  the  insolvent 
would  be  entitled  to  his  p3rsonal  discharge  with  respect  to  their  claim.  In 
support  of  the  appeal,  we  are  referred  to  in  re  Mancharji  Hirji  Ready- 
money  (6). 

Against  this  the  decision  of  Turner,  C.J.,  and  Muttusami  Ayyar,  J.,  in 
Nixon  v.  Chartered  Mercantile  Bank  (1)  is  quoted.  In  that  case  a  precise- 
ly similar  committal  to  jail  was  upheld  on  the  ground  that  the  combined 
effect  of  Sections  47  and  51  justified  the  procedure.  On  referring  to  the 
judgment  of  the  learned  Commissioner  in  that  case,  we  find  that  he  dis- 
charged the  insolvent  under  Section  47  with  respect  to  the  general  creditors, 
but  with  regard  to  the  debt  due  to  the  bank  he  directed  that  he  should  be 
discharged  when  he  should  have  been  in  custody  at  the  suit  of  the  bank 
for  six  months,  and  the  order  went  on  to  direct  that  the  insolvent  be 
committed  to  custody  for  six  months  in  respect  of  the  debt  to  the  bank, 
and  that  the  Official  Assignee  do  pay  the  insolvent  while  in  custody 
Eupees  5  per  week. 

The  former  part  of  this  order  would  appear  to  have  been  passed 
under  Section  51,  and  the  latter  under  Ssction  47  and  not  under  Section  52  . 

(1)  8  M.  97.  (2)  2  M.  219.  (3)  4  C.  655.  (4)  6  C.  70. 

(5)  2  B.  148.  (6)  5  B.H.C.R.  55. 
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1889  In  the  present  case  the  order  drawn  out  by  the  Chief  Clerk  on  July 

SEP.  17.  15th  concludes  with  a  direction  "  that  the  further  hearing  of  this  matter 

be  adjourned  for  one  year  from  the  date*  hereof."     This  can  only  have 

FULL  been  passed  under  Section  47,  so  that  if  the  decision  in  Nixon  v.  Chartered 

BENCH.  Mercantile  Bank  (1)  is  right,  the   present  order  can  also  be  justified  by   a 

reference  of  the  committal  to  the  Commisaioner's  powers  under  Section  47. 

3  M.  150  rj^e  decision  of  the  Bombay  High  Court  in  re  Mancharji  Hirji  Ready- 

(F.B  ).  money  (2)  appears  to  us  in  conflict  with  the  Madras  decision,  and  as  we 

entertain  doubts  whether  the  latter  is  correct,  we  refer  for  the  decision  of 
a  Full  Bench  the  following  questions  : — 

(1)  Has  a  Commissioner  in  Insolvency  power  to  commit  an  insol- 

vent to  jail  under  Section  51,  or  is  the  effect  of  that  section  to 
leave  the  judgment-creditors  to  their  ordinary  remedies  for  the 
term  mentioned  in  the  order  ? 

(2)  If  not,    can  any  order  be  passed    under  Section  51    pending  a 

final  order  under  Section  47  ? 
[155]  On  the  above  reference,  the  Full  Bench  delivered  the  following 

JUDGMENT.* 

"  Section  47  empowers  the  Court  to  give  the  insolvent  his  personal 
discharge,  and  pending  such  discharge  to  adjourn  the  hearing  for  further 
inquiry  and  to  commit  the  insolvent  to  custody  at  the  expense  of  the  Official 
Assignee  until  final  orders. 

Section  51  empowers  the  Court  in  certain  cases  to  grant  the  insolvent 
his  personal  discharge  immediately,  except  as  to  any  debts,  sums  of 
money,  or  damages  to  be  specially  mentioned  in  the  order,  and  as  to  such 
debts,  &c.,  as  soon  as  he  shall  have  baen  in  custody  at  the  suit  of  such 
creditor  or  creditors  for  such  period  not  exceeding  two  years  as  the  Court 
shall  direct. 

Section  52  provides  that  where  such  insolvent  is  ordered  to  be  dis- 
charged from  imprisonment  at  a  future  period,  he  shall  be  liable  to  be 
arrested  and  charged  in  custody  at  the  suit  of  such  creditor  abovemen- 
tioned  at  any  time  before  such  period  shall  have  arrived,  in  the  same 
manner  as  he  would  have  been  liable  if  the  Act  had  not  been  passed,  and 
goes  on  to  provide  that  if  such  insolvent  be  not  arrested  at  the  suit  of 
any  such  creditor  within  the  period  mentioned  in  the  order,  he  shall,  at 
the  expiry  of  such  period,  be  entitled  to  the  benefit  and  protection  of  the 
Act.  Section  53  provides  that  the  maintenance  is  to  be  at  the  expense  of 
the  creditor. 

Section  51  does  not  empower  the  Court  to  commit  to  custody,  and 
Section  47  only  empowers  the  Court  to  commit  to  custody  at  the  expense  of 
the  Official  Assignee  pending  a  final  orJer.  Had  tha  Legislature  intended 
to  empower  the  Court  to  commit  to  ja;l  unler  Section  51,  it  is  reasonable 
to  suppose  that  it  would  have  given  similar  powers  as  in  Section  50, — but 
on  the  contrary  it  simply  enabled  any  one  or  more  spacifiei  judgment- 
creditors  to  enforce  their  remedies  (which  may  have  been  previously  stayed 
under  Section  49)  in  the  same  manner  as  if  the  Act  had  not  been  passed, 
— that  is  to  say,  that  for  a  specified  tima  the  Court  refuses  to  give  protec- 
tion to  the  insolvent  at  the  suit  of  any  special  creditors. 

It  appears  to  us  that  the  decision  of  the  Bombay  High  Court  in  re 
Mancharji  Hirji  Readymoney  (2)  is  right ;  that  an  order  [156]  under 

•  of  the  Full  Bench. 
(1)  8  M.  97.  (2)  5  B.H.C.R.  55. 
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Section  51  is  a  final  order,  and  that  a  Commissioner  has  no  power  to  commit       1889 
an  insolvent  to  jail   under  that   section,  but   must  leave  the  creditor  or     SEP.  17. 
creditors  mentioned  in  the  order  to  their  ordinary  remedies  for  the  term 
mentioned  in  the  order  without  protection  to  the  insolvent.  FULL 

Holding  that  an  order  under  Section  51    is  a  final   order,  we  do   not    BENCH. 

consider  that  the  Commissioner  in  Insolvency  is  entitled  to  fall  back  upon        

his  powers  under  Section  47  to  justify    a  committal   to  jail  when  passing  j» 

an  order  under  Section  51.     The  former  section  appears  to  us  to  authorize       *      ''* 
a  committal  only  pending  inquiry  and   final  order  in  the  Insolvent  Court. 
In  this  respect  we  differ  from  the  ruling  of  Turner,  C.  J.,  and   Muttusami 
Ayyar,  J.,  reported  in  Nixon  v.  Chartered  Mercantile  Bank  (1). 

Our  answer  to  the  first  question  is  that  a  Commissioner  in  Insolvency 
has  no  power  under  Section  51  to  commit  an  insolvent  to  jail,  but  must 
leave  the  excepted  judgment-creditors  to  their  ordinary  remedies  for  the 
time  mentioned  in  the  order  ;  and  to  the  second  question  that  an  order 
under  Section  51  is  a  final  order." 

This  appeal  coming  on  for  final  hearing  before  COLLINS,  C.J.,  and 
PARKER,  J.,  the  Court,  in  pursuance  of  the  opinion  of  the  Full  Bench, 
delivered  the  following 

JUDGMENT.* 

"  On  the  answer  of  the  Full  Bench  to  the  questions  referred,  we  must 
hold  that  the  appellant  cannot  be  detained  under  Section  51,  not  having 
been  arrested  at  the  suit  of  Messrs.  Parry  and  Company,  and  we  must 
therefore  order  him  to  be  discharged. 

It  appears  to  us  that  the  order  of  the  Chief  Clerk  has  been  wrongly 
drawn.  If,  as  appears  probable  from  the  judgment,  the  learned  Commis- 
sioner intended  to  discharge  the  insolvent  with  respect  to  all  creditors.except 
Messrs.  Parry  and  Company,  and  with  respect  to  his  debt  to  them  as  soon 
as  he  shall  have  been  in  custody  for  the  time  mentioned  in  the  order,  the 
order  should  be  amended  accordingly  and  we  will  ask  the  learned  Commis- 
sioner to  revise  it. 

The  appellant  is  entitled  to  his  costs  in  this  appeal." 

In  pursuance  of  the  above  order  the  insolvent  was  discharged  from 
jail.  But  as  soon  as  he  had  left  the  jail  he  was  arrested  on  a  warrant 
obtained  by  Messrs.  Parry  and  Company.  This  [157]  application  was  then 
made  before  Shephard,  J.,  for  the  discharge  of  the  insolvent  on  the  ground 
that  his  arrest  was  illegal. 

Mr.  Johnstone  and  Mr.  Norton,  for  the  insolvent. 

The  insolvent  was  entitled  to  privilege  redeundo  from  jail.  When 
he  was  arrested,  as  it  now  appears  by  the  decision  of  the  Full  Bench 
illegally,  he  was  attending  the  proceedings  in  the  Insolvent  Court.  But 
for  that  illegal  arrest  he  would  have  returned  home,  and  while  returning 
he  would  have  been  exempt  from  arrest  under  civil  process.  See  Civil 
Procedure  Code,  Section  642;  Chauvinv.  Alexandre  (2). 

(SHEPHARD,  J. — Can  you  say  your  client  was,  when  he  was  arrested, 
returning  from  a  tribunal  where  a  matter  to  which  he  was  a  party  was 
pending  ?) 

The  order  of  the  Commissioner  in  Insolvency  must  be  treated  as  a 
nullity  and  the  insolvent  must  be  regarded  as  having  been  redeundo  since 
the  time  when  he  was  illegally  prevented  from  returning  home  in  pursu- 
ance of  that  order. 

*   [In  pursuance  of  the  opinion  of  the  Pull  Bench  ED.] 
(1)  8  M.  97.  (2)  31  L.J.Q.B.N.S.  79. 
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1889  Hex  v.  Blake  (l)    was  the   case  of  one   arrested   under   an  illegal 

SEP.  17.     or  irregular  writ.     See  also  in  illustration  of  the  privilege  of  one  return- 

ing  from  the  Insolvent  Court.  List's  case  (2),  Exparte  King  (3),  Reference 

FULL      was  aiso  maae  to  the  unreported  cases  of  Gribblev.  Arbuthnot  (4),  Oakes 

BENCH,    v.  Clegg  (5). 

"Zjj~~  Mr.  W.  Grant  for  Messrs.  Parry  &  Company. 

'  The  insolvent  was  not  within  the  privilege  under  either  Section  642 

or  the  rules  laid  down  in  the  English  cases. 

The  privilege  is  the  privilege  of  the  Court  (Magnay  v.   Burt  (6)),  and 
the  Court  cannot  be   said  to  have  been  touched  by   his  arrest    unless  an 
extravagant   fiction    is   invoked : — See   per  Campbell,  C. J.,    in    Hare   v. 
Hyde  (7),  Goodwin  v.  Lordon  (8),  Gilpin  v.  Cohen  (9). 
Mr.  Norton  in  reply. 

JUDGMENT.* 

SHEPHARD,  J. — I  have  no  doubt  about  this  matter.  The  debtor  was 
sent  to  jail  under  an  order  made  by  the  learned  Commissioner  in  Insol- 
vency on  the  loth  July.  The  order  purported  to  be  made  under  Section  51 
of  the  Insolvent  Debtors'  Act.  That  order  has  since  been  held  to  be  illegal, 
and  the  debtor  was  therefore  entitled  [188]  to  be  released.  He  was 
accordingly  released  from  the  jail,  but,  immediately  after  he  was  released, 
was  arrested  on  a  warrant  obtained  by  the  judgment-creditor.  It  is  argued 
that  that  arrest  was  illegal,  because  the  debtor  ought  to  be  treated  as  if  he 
stood  in  the  position  he  was  in  on  the  15th  July,  and  was  therefore  privileged 
from  arrest.  The  argument  amounts  to  this,  that  because  the  imprisonment 
followed  on  the  order  of  the  15th  July  was  illegal,  therefore  the  debtor 
must  be  treated  in  the  meanwhile  as  either  in  attendance  upon  the  Court 
or  returning  from  it.  This  involves  a  fiction  of  a  rather  extreme  character. 
No  authority  is  cited  for  such  an  extension  of  the  doctrine  of  privilege, 
and  it  appears  to  me  to  be  inconsistent  with  the  principle  on  which  the 
doctrine  is  rested,  namely,  that  it  is  the  privilege  of  the  Court  and  not  of  the 
party  (See  Magnay  v.  Burt  (6.1).  Looking  to  the  language  of  Section  642 
of  the  Code  of  Civil  Procedure,  I  can  find  no  sanction  for  extending  it 
to  the  present  case.  No  doubt  that  section  covers  tbe  case  of  parties 
attending  the  Insolvency  Court,  but  I  think  it  is  impossible  to  hold  that 
a  debtor,  who  is  arrested  in  the  circumstances  above  stated,  is  either 
attending  or  returning  from  the  Insolvency  Court. 

Tbe  motion  for  release  must  be  dismissed   with  costs. 

Ramanujacharyar,  attorney  for  appellant. 

Wilson  and  King,  attorneys  for  respondent. 


*  [on  the  application  for  discharge. — ED.] 

(1)  4  B.  &  A.  355.  (2)  2  V.  &  B.  873.  (3)  7  Ves.  312. 

(4)  Civil  Suit  30  of  1885.  (5l  Civil  Suit  268  of  1888. 

(6)  5  Q.B.  393.  (7)  16  Q.B.  394.  (8)  1  A.  &  E.  378. 

(9)  L.R.  4  Ex.  131. 
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APPELLATE  CIVIL.  OCT^IS. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson.          APPEL- 
LATE 

GHOUSIAH  BEGUM  (Plaintiff),   Appellant  v.  EUSTUMJAH  CIVIL. 

(Defendant],  Respondent*      [21st  August,  llth  September  w  "IM 

and  15th  October,  1889.] 

Transfer  of  Property  Act  (Act  IV  of  1892),  Section  55 — Vendor  and  purchaser — Implied 
covenant  for  title— Acts  amounting  to  waiver  of  covenant — Possession  taken  under 
contract. 

On  16th  August  1885  the  defendant,  having  agreed  to  purchase  a  house  belong- 
ing to  the  plaintiff,  executed  an  agreement,  in  which  it  was  stated  "  that  that  he 
bad  this  day  purchased  the  house  belonging  to  Ghousiah  Begum  Sahiba  (plaint- 
iff) for  Bs.  16,000,  that  he  hid  paid  Bs.  1,000  as  an  advance  and  taken  posses- 
sion, that  [159]  he  would  pay  the  balance  with  interest  at  the  rate  of  Be.  1  per 
cent,  per  mensem  within  fifteen  days,  and  obtain  a* sale-deed  from  the  said 
Begum." 

The  plaintiff  at  the  time  of  the  agreement  had  not  obtained  a  conveyance  of 
the  house  to  her,  and  was  not  able  to  tender  a  conveyance  to  the  defendant  until 
January  1887,  when  she  did  so.  Meanwhile  the  defendant  took  possession  undef 
the  agreement,  paying  only  a  portion  of  the  balance  of  tbe  purchase  money  ;  he 
also  executed  certain  repairs  on  the  house  and  let  it  to  a  tenant  and  enjoyed  the 
rent.  It  further  appeared  tbat  shortly  after  the  above  agreement  be  sought  to 
obtain  a  sale-deed  from  the  plaintiff  and  attempted  to  raise  a  sum  of  money  on 
a  mortgage  of  the  bouse.  On  22nd  December  1885  the  defendant  wrote  to  the 
plaintiff  demanding  a  conveyance  and  giving  notice  that  if  tbe  sale  be  net  com- 
pleted in  the  following  month,  the  interest  on  tbe  balance  of  tbe  purchase  money 
should  cease  ;  but  no  evidence  was  given  as  to  pny  appropriation  of  the  purchase 
money  by  tbe  defendant.  In  1887  the  plaintiff  filed  the  present  suit  to  recover 
the  unpaid  purchase  money  with  interest  at  12  per  cent.  : 

Held,  that  the  acts  of  the  defendant  amounted  to  a  waiver  of  the  implied 
covenant  for  title,  and  that  the  plaintiff  was  entitled  to  recover  the  unpaid  pur- 
chase money  with  interest  at  tbe  agreed  rate  up  to  the  date  of  payment,  and  that 
he  was  further  entitled  to  a  lien  on  the  property  for  that  amount. 

APPEAL  against  the  decree  of  Shephard,  J.,  in  Civil  Suit  No.  292  of 
1887  on  the  file  of  the  High  Court. 

Suit  by  the  vendor  to  recover  with  interest  at  the  rate  of  12  per  cent, 
per  annum  the  unpaid  purchase  money  of  a  house,  &c.,  and  for  a  declara- 
ration  of  a  lien  on  the  property  for  that  amount. 

The  facts  of  the  case  are  stated  fully  in  the  judgments  of  the  Court. 

SHEPHARD,  J.,  held  on  the  evidence  that  tbe  implied  covenant  for 
title  by  the  vendor  had  not  been  expressly  excluded ;  and  he  ruled  that 
the  acts  of  the  defendant  did  not  amount  to  a  waiver  of  the  covenant, 
but  only  to  a  waiver  of  any  objection  to  the  purchase  which  the  defendant 
might  otherwise  have  had  on  the  ground  of  the  plaintiff's  delay  in  com- 
pleting, and  accordingly  held  that  the  plaintiff  was  entitled  to  a  decree 
only  on  her  showing  that  she  could  give  the  purchaser  a  title  free  from 
reasonable  doubt.  (Specific  Eelief  Act,  Section  25.)  He  also  ruled  that  the 
plaintiff  would  not  in  any  event  be  entitled  to  receive  interest  on  the 
unpaid  purchase  money  at  the  contract  rate,  but  only  to  recover  damages 
which  he  assessed,  citing  Deen  Doyal  Lall  v.  Het  Narain  Singh  (1)  and 
Nanchand  Hansraj  v.  Bapusaheb  Riistambhai(2)  at  6  per  cent,  interest  on 
the  principal  sum. 

*  Appeal  No.  1  of  1889. 
(1)  2  0.  41,  (2)  3  B.  131, 
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1889  The  plaintiff  preferred  this  appeal. 

OCT.  15,  [160]  The   Advocate-General   (Hon.  Mr.    Spring  Branson)  and  Mr. 

K.  Brmvn,  for  appellant. 
APPEL-  Mr.  Wedderburn  and  Mr.  B.  F.  Grant,  for  respondent. 

LATE  The  arguments   adduced  on   this  appeal  appear  sufficiently  for  the 

CIVIL,      purpose  of  this  report  from  the  following  : — 

18M~138,  JUDGMENTS. 

WILKINSON,  J. — -This  is  a  suit  to  recover  the  balance  of  purchase 
money  of  a  house  conveyed  by  plaintiff  to  defendant  on  the  16th  August 
1885.  On  that  day  defendant  executed  the  agreement-  (Exhibit  A),  in 
which  it  was  set  forth  that  defendant  "has  this  day  purchased  the  house 
belonging  to  Ghousiah  Begum  Sahiba  (plaintiff)  for  Rs.  16,000,  that  he 
had  paid  Rs.  1,000  as  an  advance  and  taken  possession,  that  he  will  pay 
the  balance  with  interest  at  12  per  cent,  within  fifteen  days  and  obtain  a 
sale  from  the  plaintiff."  The  defendant  did  not  pay  the  balance  due 
before  the  1st  September,  but  paid  Rs.  2,000  on  the  4th  September  and 
Rs.  1 ,000  on  the  4th  November.  These  facts  are. not  disputed. 

The  plaintiff  asserts  that  defendant  had  been  informed,  and  was  on 
the  date  of  his  purchase  fully  aware,  that  disputes  and  differences  existed 
between  the  plaintiff's  vendors,  which  had  already  delayed  and  would 
probably  still  further  delay  the  execution  by  them  of  an  assignment  in 
plaintiff's  favour. 

The  defendant  on  the  other  hand  maintains  that  he  was  informed  at 
the  time  of  sale  that  the  plaintiff  had  a  good  title  and  would  prove  the 
same  and  execute  a  conveyance  to  defendant  before  the  1st  September 
and  that,  learning  after  the  payment  in  November  that  plaintiff  had  not 
a  good  title,  be  on  the  22nd  December  gave  notice  to  plaintiff  that  he  was 
prepared  to  pay  the  balance  upon  being  furnished  with  a  good  title,  and  that 
if  the  sale  were  not  completed  before  the  15th  January  1386,  he  must 
decline  to  pay  any  further  interest. 

The  learned  Judge  who  tried  the  case  found  that  defendant  had  not 
waived  bis  right  to  demand  a  good  title,  and  that  his  right  was  not  prejudiced 
by  his  taking  possession,  and  held  that  plaintiff  was  only  entitled  to  a 
decree  on  her  showing  that  she  had  a  title  free  from  reasonable  doubt, 
and  that  plaintiff  was  entitled,  provided  her  title  was  made  out,  to  damages 
measured  not  according  to  the  terms  of  Exhibit  A,  but  at  the  usual  rate, 
6  per  cent. 

In  appeal  three  points  have  been  argued.  First,  it  is  contended 
that  defendant  with  full  knowledge  of  all  the  facts  con-[161]sented  to 
accept  such  title  as  the  plaintiff  could  give  him  ;  second,  that  if  there  had 
been  an  agreement  for  good  title,  defendant's  possession  and  dealiog  with 
the  property  amounted  to  waiver  of  his  right  to  demand  proof  of  plaintiff's 
title;  and  thirdly,  that  plaintiff  was  entitled  to  interest  at  12  per  cent,  on 
the  unpaid  balance. 

The  provisions  of  the  law  in  this  country  as  to  the  covenant  for  title 
are  laid  down  in  Section  55  of  the  Transfer  of  Property  Act.  ''  In  the 
absence  of  a  contract  to  the  contrary,  the  seller  shall  be  deemed  to  contract 
with  the  buyer  that  the  interest  which  the  seller  professes  to  transfer  to 
the  buyer  subsists,  and  that  he  has  power  to  transfer  the  same."  The 
learned  counsel  for  the  respondent  argues  that  it  is  incumbent  on  the 
purchaser  to  make  out  an  express  contract  entered  into  between  himself 
and  the  buyer  that  the  title  of  the  purchaser  is  accepted,  and  that  as  Exhibit 
A  is  silent  on  the  question,  the  plaintiff  is  under  the  terms  of  Section  25 
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of  the  Specific  Belief  Act  not  entitled  to  specific  performance.     The  right       1889 
to  a  good  title  is  not  a  right  growing  out  of  the  agreement  between  the     OCT.  15. 
parties,  but  is  given  by  the  law.     But  a  vendor  may  stipulate  that  the 
purchaser  shall  accept  the  title  as  it  is.     Moreover,  the  purchaser  may  be     APPEL- 
precluded  from  taking  objection  to  the  vendor's  title  by  the  fact  that  he      LATE 
had  clear  notice  of  the  state  of  the  title  before  he  entered  into  the  contract      CIVIL, 
for  sale  (Mancharji  Pestanji  v.  Narayan  Lakshumanji  (l),  and  this  is  more 
especially  the  case  where  vendor  and    vendee  deal  with  each  other  as  in    *3  "•  *S 
this  case  without  legal  advice,  and  the   purchaser  relies  on  the  implied 
covenant  for  title.     (See  also  Dart's  Ve'ndors  and  purchasers,  6th  edition, 
p.  495).     The  learned  Judge  remarks  that  he  should  have  taken  this  view 
if  the  evidence  showed  that  after  a  full  explanation  of  the  facts  the  defend- 
ant had  consented  to  accept    such   title   as  the  plaintiff  could  give  him. 
Now,  it  is  the  plaintiff's  contention    that   the   defendant  was  put  in    full 
possession  of  all  the  facts  relating  to  plaintiff's  title  which  has  never  been 
in  doubt,  and  that  he  was  satisfied  with  the  title  made  out.     The  learned 
Judge  thought  it  probable  that  defendant  did  not  trouble  himself  about  the 
title,    but  on  the  ground   that  that   there  was  no  distinct  declaration  in 
Exhibit  A  that  defendant  accepted  plaintiff' s  title,  co.upled  with  his  demand 
in  December  1885  for   proof    [162]  of  title  and  the  omission  to  reply  to 
that  demand,  the  Judge  refused  to  believe  that  defendant  had  expressly 
waived  his  right  to  require  a  good  title. 

The  contract  for  sale  was  negotiated  on  behalf  of  plaintiff  by  Eaja 
Eswara  Doss  (first  witness)  and  his  darogah  (second  witness).  They 
have  gone  into  the  box  and  given  a  full  and  apparently  trustworthy 
account  of  the  negotiations  prior  to  the  execution  of  Exhibit  A.  The 
learned  Judge  thinks  it  would  be  rash  to  accept  the  evidence  of  these 
witnesses  as  absolutely  accurate,  but  he  appears  to  have  overlooked  the 
fact  that  their  evidence  is  uncontradicted,  and  that  the  defendant  has  not 
tendered  himself  for  examination.  Raja  Eswara  Doss  and  his  darogah 
were  the  persons  who  on  the  plaintiff's  side  were  in  a  position  to  give  evi- 
dence as  to  what  had  taken  place,  and  the  only  evidence  on  the  defend- 
ant's side  is  that  of  a  servant  of  defendant,  and  it  does  not  negative  that 
of  the  Raja.  Another  fact  which  was  overlooked  is  that  certain  transla- 
tions in  the  vernacular  were  at  the  request  of  the  defendant  furnished  to 
him,  so  that  the  learned  Judge's  objection  that  the  mere  showing  to 
defendant  Exhibits  B,  C,  D  and  K  in  English,  which  he  remarks  defend- 
ant did  not  understand  (there  is  no  evidence  of  this)  falls  to  the  ground. 

Turning  to  the  evidence — Eswara  Doss  deposes  that  he  informed  de- 
fendant why  no  conveyance  had  been  executed  in  favor  of  plaintiff  and 
that  he  showed  him  his  mortgage  (Exhibit  D)  and  informed  him  that  that 
was  the  only  incumbrance  on  the  property.  Defendant's  letter  of  the  22nd 
December  (Exhibit  H)  confirms  this  portion  of  Eswara  Doss"  evidence, 
for  the  said  mortgage  is  therein  distinctly  referred  to.  Eswara  Doss  goes 
on  to  say,  "  defendant  asked  me  for  all  previous  deeds  and  I  told  him  we 
had  bought  at  Sheriff's  sale  (Exhibits  B  and  C)  and  sold  to  plaintiff  (K). 
He  asked  me  to  draft  sale  and  mortgage  deeds  and  I  did  so  (called  for 
and  not  produced).  Defendant  said  that  the  vouchers  on  which  plaintiff 
had  bought  (Exhibits  B  and  C)  were  enough  for  him  and  authorized 
me  to  advance  money  for  him.  I  told  him  the  dispute  with  Vallaba 
Doss  would  be  settled  in  a  year  or  two  and  that  it  was  this  dispute  which 
stood  in  the  way  of  the  execution  of  a  conveyance  to  plaintiff."  I  can  see 
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1889  no  reason  why  the  evidence  of  this  witness  should  be  distrusted.  It  has 
OCT.  15.  not  been  contradicted  and  though  in  one  sense  an  interested  witness  in  that 
he  had  a  mortgage  on  the  property  to  tho  amount  of  Rs.  12,000,  there  is  no 
APPEL-  [163]  reason  to  entirely  reject  his  testimony  on  that  account.  It  cer- 
LATE  tainly  shows  that  the  defendant  not  only,  as  the  learned  Judge  finds, 
CIVIL,  waived  all  objection  on  the  score  of  the  plaintiff  having  no  conveyance 
in  her  favor,  but  impliedly,  if  nob  expressly,  waived  his  right  to  question 
13  M.  188.  ner  title.  And  his  subsequent  conduct  confirms  this  view,  for  not  only 
did  he  enter  into  possession  of  the  house,  but  he  also  made  subsequent 
payments,  leased  the  property  to  a  tenant,  and  made  an  attempt  to  mort- 
gage it.  He  had  at  first  consented  to  mortgage  it  to  Eswara  Doss,  but  he 
never  executed  the  deed  which  was  sent  to  him  and  subsequently  applied 
to  Agar  Chand  (his  fourth  witness)  to  advance  him  the  Rs.  12,000  to  pay 
plaintiff.  When  this  application  was  made  Agar  Chand  cannot  definitely 
state  but  Eswara  Doss  deposes  that  it  was  after  lie  took  out  summons 
against  defendant  to  compel  him  to  register  Exhibit  A.  That  document 
was  registered  OQ  the  15th  December  1885.  If,  as  Eswara  Doss  states, 
defendant  fell  out  with  him  at  that  time,  the  defendant's  application 
to  Agar  Chand  and  to  Messrs.  Champion  and  Short,  who  on  his 
behalf  sent  plaintiff  the  letter  of  22nd  December,  is  accounted  for.  I 
am  unable  to  accept  Agar  Chand's  statement  that  he  asked  Raja  Eswara 
Doss  for  the  title-deeds  of  the  property  and  was  informed  they  were  in 
Court.  Raja  Eswara  Doss  denies  this,  and  it  seems  to  me  improbable 
that  Agar  Chand  would,  after  he  had  been  informed  by  Raja  Eswara 
Doss  that  defendant  intended  to  mortgage  the  property  to  him  (Raja 
Eswara  Doss),  have  insisted  on  seeing  the  title-deeds.  It  is  far  more 
likely  that  he  would  have  accepted  the  Raja's  statement  and  have  taken, 
as  in  fact  he  did  take,  no  further  steps  about  the  proposed  mortgage. 
No  doubt  a  person  selling  property  to  another  without  conditions  is 
impliedly  bound  himself  to  have,  and  to  give  to  his  purchaser  a  title 
free  from  reasonable  doubt.  But  he  may  relieve  himself  of  the  implied 
obligation  by  special  contract,  and  if  the  purchaser  chooses  to  buy  sub- 
ject to  such  terms,  he  will  be  bound  by  them.  It  is  the  duty  of  the 
vendor  to  inform  the  buyer  of  all  the  facts  within  his  knowledge  material 
to  title  ;  and  if  by  reason  of  misstateirent  or  suppression  of  facts  with- 
in his  kno-vledgo,  which  the  purchaser  is  entitled  to  know  and  the  vendor 
is  bound  to  communicate,  the  purchaser  is  misled,  he  would  not  be 
bound  (Motivahoo  v.  VinayaJc  Veerchand  (1)  ).  But  in  the  present  case 
[164]  defendant  was  placed  in  possession  of  all  material  facts  to  enable 
him  to  decide  as  to  the  validity  of  plaintiff's  title  and  with  those  facts 
before  him  he  executed  Exhibit  A.  In  Haydon  v.  Bell  (2)  it  was  held  that 
where  possession  was  taken,  part  of  the  purchase  money  paid  and  a 
mortgage  of  the  lessee's  interest  made,  the  purchaser  was  not,  after  thus 
dealing  with  the  property,  entitled  to  call  for  the  production  of  the  lessor's 
title.  And  in  the  Port  of  London  Assurance  Company's  case  (3),  Lord 
Justice  Turner  remarked  that  where  a  purchaser  has  taken  possession 
of  and  enjoyed  the  subject-matter  of  a  contract,  it  is  the  duty  of  the  Court 
to  make  every  reasonable  presumption  in  favour  of  the  validity  of  the  con- 
tract. In  the  present  case,  the  defendant  was  informed  that  the  property 
had  been  purchased  in  1876  in  execution  of  a  decree  by  Raja  Eswara  Doss 
and  Gunsham  Doss,  who  were  partners,  that  after  the  death  of  Gunsham 
Doss  disputes  arose  between  the  sons  of  Gunsham  Doss  and  Raja 
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Eswara  Doss,  that  the  property  was  sold  by  auction,  on  the  motion  of 
Eswara  Doss  and  Vallaba  Doss,  the  only  adult  son  of  Gunsham  Doss, 
that  the  plaintiff  had  purchased  at  that  auction  and  been  placed  in 
possession,  executing  a  deed  of  mortgage  for  a  portion  of  the  purchase 
money  in  favour  of  Eswara  Doss,  and  that  a  conveyance  would  be  executed 
in  her  favour  as  soon  as  the  disputes  between  her  vendors  were  settled. 
The  defendant  thereupon  executed  Exhibit  A,  took  possession  and  paid 
Rs.  1,000.  Notwithstanding  the  non-execution  on  the  1st  September  1885  of 
the  sale-deed  by  plaintiff  which  respondent  contends  was  an  essential  part 
of  the  contract,  defendant  remained  in  possession,  leased  the  house,  exe- 
cuted repairs,  paid  further  portions  of  the  sale  amount,  and  attempted  to 
raise  money  on  it  by  way  of  mortgage  in  order  to  pay  off  the  whole  sum 
due.  There  does  not  appear  to  have  been  any  cloud  upon  the  plaintiff's 
title  at  the  time  of  purchase  or  subsequently,  and  I  think  it  must  be  held 
that  defendant  both  expressly,  before  the  execution  of  Exhibit  A  acd  im- 
pliedly,  by  his  subsequent  conduct,  waived  his  right  to  any  further  proof 
of  plaintiff's  title.  In  Exhibit  H,  the  only  question  raised  as  to  plaintiff's 
title  was  that  defendant  had  been  informed  that  there  were  disputes  relat- 
ing to  the  bouse  between  Eswara  Doss  and  Vallaba  Doss.  Of  these  dis- 
putes which  concerned  not  the  house,  but  the  partnership,  defendant  was 
fully  [165]  informed  prior  to  the  16th  August  and  with  full  notice  of  them, 
he  took  possession  and  made  payments.  The  learned  Judge  lays  stress  on 
the  fact  that  the  claim  set  up  by  Exhibit  H  was  not  at  once  repudiated 
and  that  no  reference  was  made  to  this  letter  in  the  letter  written  to 
defendant  by  Messrs.  Branson  and  Branson,  the  plaintiff's  solicitors,  on 
26th  January  1887  (Exhibit  F).  But  a  conveyance  had  then  been 
executed  in  plaintiff's  favor  by  Raja  Eswara  Doss  and  the  sons  of 
Gunsham  Doss  (Exhibit  E),  and  the  only  objection  which  defendant  had 
raised  to  the  purchase  was  thereby  removed.  There  was  therefore  no 
necessity  to  refer  to  Exhibit  H. 

As  to  the  interest,  it  was  laid  down  by  Sir  John  Leach  in  Esdaile  v. 
Stephenson  (1)  that  where  there  is  an  express  stipulation  as  to  the  payment 
of  interest  by  the  purchaser  it  applies  to  every  delay  however  occasioned, 
unless  such  delay  is  owing  to  the  gross  misconduct  or  wilful  delay  of  the 
vendor.  And  as  remarked  by  Lord  Sc.  Leonards  "  if  the  money  was  not 
actually  and  bona  fide  appropriated  for  the  purchase,  or  the  purchaser 
derived  the  leaso  advantage  from  it  or  in  any  way  made  use  of  it,  the 
Court  would  compel  him  to  pay  interest."  (Sugden's  Vendors  and  Pur- 
chasers, 14th  ed.,  p.  628). 

The  cases  quoted  by  the  learned  Judge  do  not  apply  as  the  agreed 
rate  of  interest  was  neither  excessive  nor  extraordinary  but  reasonable 
and  usual.  The  purchaser  has  been  in  possession  of  the  rents  and  profits 
of  the  property.  He  has  never  tendered  the  balance  of  the  purchase 
money,  nor  has  he  adduced  any  evidence  to  show  that  he  had  the  money 
by  him  in  readiness  for  payment.  I  think  he  is  bound  to  pay  interest  at 
12  per  cent. 

For  these  reasons,  I  would  set  aside  the  decree  of  the  learned  Judge 
and  give  plaintiff  a  decree  as  sued  for  with  costs  throughout. 

MUTTUSAMI  AYYAR,  J. — I  have  had  the  advantage  of  reading  the 
judgment  of  my  learned  colleague  and  I  concur  in  the  conclusion  at  which 
he  has  arrived.  But  for  a  difference  of  opinion  as  to  one  of  the  grounds  of 
decision  and  the  importance  of  the  case  both  as  regards  the  amount  sued 
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for  and  the  questions  raised  for  decision,  I  should  not  have  written  a  sepa- 
rate judgment. 

The  suit  brought  by  the  appellant  was  substantially  one  for  the 
specific  execution  of  a  contract  of  sale.  That  contract  is  evi-  [166] 
denced  by  document  A  which  bears  date  the  16th  August  1885.  Though 
the  suit  was  instituted  only  in  November  1887,  the  learned  Judge  below 
found  and  the  finding  is  warranted  by  evidence  in  the  case  that  time  was 
not  of  the  essence  of  the  contract,  and  it  is  not  questioned  on  appeal  by 
the  respondent.  The  only  questions  arising  for  our  decision  are — first, 
whether  the  decree  was  properly  made  conditional  on  the  appellant  show- 
ing a  good  title,  and,  secondly,  whether  the  rate  of  interest  awarded  to 
her  from  the  1st  September  1885  is  less  than  what  she  is  entitled  to  under 
the  circumstances  of  the  case. 

As  regards  the  first  question,  the  appellant's  contention  is  that  the 
respondent  expressly  agreed  prior  to  the  date  of  A,  though  not  in  writing, 
to  accept  such  title  as  she  had  and  that  by  bis  subsequent  conduct  the 
respondent  waived  his  right,  if  any,  to  call  for  proof  of  the  appellant's 
title. 

Document  A  is  silent  on  the  subject  and  under  Section  55  of  Act  IV 
of  1882,  which  was  in  force  when  it  was  executed,  it  must  be  read,  in  the 
absence  of  a  contract  to  the  contrary  as  if  it  contained  a  covenant  for  title. 
Though  it  describes  the  house  bought  as  "belonging  to"  the  appellant, 
yet  I  do  not  consider  that  the  description  can  be  accepted  as  equivalent  to 
a  statement  that  the  respondent  has  waived  his  right  to  investigate  the 
appellant's  title.  They  are  mere  words  of  description  and  ought  not  to  be 
so  construed,  especially  as  Section  55  requires  an  express  contract  to  ex- 
clude its  operation.  I  take  it,  therefore,  that  there  was  an  implied  covenant 
for  title. 

As  to  the  question  whether  the  respondent  had  previously  agreed  to 
accept  the  appellant's  title,  such  as  it  was,  the  decision  must  rest  on  the 
weight  due  to  the  oral  evidence  in  this  case.  On  the  one  hand  Raja  Eswara 
Doss  and  his  darogah  say  that  there  was  such  an  agreement,  whilst  on 
the  other,  the  respondent's  servant  contradicts  them.  Although  the  evi- 
dence for  the  appellant  is  apparently  somewhat  stronger  than  the  evidence 
for  the  respondent  by  reason  of  the  comparative  social  position  of  the 
witnesses,  yet  the  learned  Judge  below  who  bad  them  before  him  considered 
that  it  was  unsafe  to  act  upon  it.  It  cannot  be  denied  that  the  Raja  has 
some  personal  interest  in  the  result  of  this  suit,  that  he  negotiated  the  sale 
in  question  and  pays  the  expenses  of  this  litigation.  If  there  was  a  con- 
versation regarding  title  as  alleged,  and  if  it  was  understood  by  the  res- 
pondent to  form  part[167]of  his  agreement,  I  do  not  see  my  way  to  account 
satisfactorily  for  the  omission  of  Raja  Eswara  Doss  to  insert  a  provision  to 
that  effect  in  document  A,  having  due  regard  to  his  shrewdness  and  intel- 
ligence in  matters  of  business  and  also  to  the  fact  that  document  A  was 
drawn  up  under  his  dictation  or  direction  at  the  instance  of  the  respondent. 
It  seems  to  me  more  probable  that  beyond  showing  documents  B,  C,  D  and 
K,*  the  Raja  did  not  press  the  matter  further  and  make  a  definite  con- 
tract as  to  the  title.  It  must  be  remembered  that  an  agreement  to  take 
such  title  as  the  vendor  has  is  in  restraint  of  the  purchaser's  legal  right, 
and  that  when  it  is  set  up  as  being  antecedent  to  a  written  contract  in  a 
suit  to  enforce  specific  performance,  it  muse  at  all  events  be  established 

*  See  as  to  these  exhibits  ante,  13  M.  162. 
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with  the  greatest  clearness  and  precision.     I  am  not  prepared  to   disturb 
the  finding  of  the  learned  Judge  below  on  this  pcint. 

But  as  regards  implied  waiver  by  subsequent  conduct,  I  concur  in 
the  opinion  of  my  learned  colleague.  The  question  of  waiver  is  in  the 
main  one  of  evidence,  and  in  determining  it,  we  have  to  consider  each  of 
the  acts  of  the  party  concerned  in  the  light  thrown  by  his  knowledge  at 
the  time  of  material  facts  in  relation  to  the  title,  and  then  to  see  whether 
an  intention  not  to  rely  on  the  implied  covenant  as  a  subsisting  covenant 
can  clearly  and  unequivocally  'be  inferred  from  them.  It  is  in  evidence 
in  this  case  that  Raja  Bswara  Doss  not  only  showed  documents  B,  G,  D 
and  K  to  the  respondent  prior  to  the  date  of  A,  but  also  furnished  trans- 
lations in  the  vernacular.  In  coming  to  a  finding  on  this  matter,  the 
learned  Judge  below  overlooked  the  last- mentioned  fact,  and  I  am  also  of 
opinion  that  we  must  take  it  upon  the  evidence  that  the  respondent  had 
the  means  of  knowing,  and  knew,  their  contents.  On  referring  then  to 
these  documents  as  evidence  of  the  respondent's  knowledge,  I  find  that 
they  only  trace  the  appellant's  title  up  to  the  Sheriff's  sale  in  1876  but 
do  not  carry  it  beyond.  It  is  therefore  reasonable  to  presume  that  it  was 
known  to  the  respondent  that  no  document  was  shown  regarding  the  state 
of  the  title  prior  to  the  Sheriff's  sale. 

It  is  also  admitted  that  on  the  date  of  A,  the  respondent  knew  that 
there  was  litigation  between  Raja  Eswara  Doss  and  Vallaba  Doss,  that 
the  appellant  herself  had  no  conveyance,  and  that  there  might  be  delay 
in  her  executing  one  in  his  favor.  It  is,  however,  shown  that  the  appel- 
lant obtained  a  conveyance  before  January  [168]  1886,  and  that  when 
she  tendered  one  to  the  respondent,  the  dispute  with  Vallaba  Doss  bad  been 
compromised  and  that  it  had  never  cast  any  cloud  on  the  title  to  the  house 
in  dispute.  Hence  it  is  the  state  of  title  prior  to  the  Sheriff's  sale  that 
is  of  moment  ia  this  case,  and  keeping  this  fact  in  view,  I  pass  on  GO 
consider  the  respondent's  subsequent  acts  and  to  estimate  their  value  as 
evidence  of  waiver. 

I  may  first  refer  to  the  two  part  payments  made  by  him,  via.,  of 
Rs.  2,000  on  the  4th  September  and  of  Rs.  1,000  on  the  4th  November 
1885.  Exhibit  A  shows  that  the  balance  of  purchase  money  was  intended 
to  be  paid  on  or  before  the  1st  September  and  a  conveyance  was  to  be 
taken.  Though  the  appellant  was  nob  in  a  position  to  execute  a  convey- 
ance, yeb  the  respondent  proceeded  to  make  the  part  payments  without  any 
inquiry  or  farther  proof  as  to  the  state  of  the  tiola  prior  to  the  Sheriff's 
sale  in  1876.  At  law,  the  purchaser  could  not  have  the  right  to.  the 
estate  nor  the  vendor  to  the  money  until  the  conveyance  was  executed, 
and  according  to  Exhibit  A,  both  are  concurrent  acts.  Tne  part  pay- 
ments appear  to  indicate  an  intention  to  dispense  with  the  benefit  of  this 
provision  of  law,  and  of  the  contract,  and  even  if  they  stood  alone,  they 
would  be  some  evidence  to  show  that  he  did  not  attach  importance  to 
proof  of  title  prior  to  1876. 

Another  fact  which  has  an  important  bearing  on  the  question  of 
waiver  is  the  respondent's  endeavour  about  one  month  after  the  date  of 
A  to  obtain  at  once  a  sale- deed  and  to  execute  a  mortgage  in  favour  of 
Raja  Eswara  Doss  for  the  unpaid  balance  of  the  purchase  money.  On 
this  point  there  is  the  evidence  of  Raja  Eswara  Doss  that  he  prepared 
drafts  and  sent  them  to  the  respondent  and  that  he  sent  again  at  his  re- 
quest fresh  drafts  in  the  name  of  his  son.  There  is  also  the  evidence  of 
Gulam  Khadir  in  regard  to  it.  The  evidence  of  Agar  Ghand  shows  that 
the  Raja  told  him  that  the  respondent  had  agreed  to  mortgage  the  house 
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1889        to  him.     It  is  also  in  evidence  that  notice  was  given  to  the  respondent  to 

OCT.  15.     produce  the  drafts  but  that  the  respondent  did  not  produce  them.     I  see 

no  sufficient  reason  to  doubt  that;  the    respondent  agreeJ  to  mortgage  the 

APPEL-     house  to  Eswara  Doss  and  take  a  sale  deed,  that  drafts  were  sent   to  him 

LATE       at  his  request  and  that  they  are  withheld  lest  they  may  weaken  his  case. 

CIVIL.      This  conduct  on  his  part  appears  to  me  to  be  inconsistent  with    a  belief 

that  the  appellant  must  prove  her  title  or   that  the  dispute  with    Vallaha 

13  M.  138.    Doss  had  reference  to  title. 

[169]  The  next  fact  in  evidence  is  the  respondent's  endeavour  to 
borrow  Rs.  12,000  from  Agar  Chand  in  view  to  pay  off  the  balance  of  the 
purchase  money.  This  is  spoken  to  by  Agar  Chand,  who  is  the  respond- 
ent's witness.  This  attempt  again  indicates  that  the  respondent  was 
endeavouring  to  deal  with  the  property  as  his  own  and  to  pay  off  the  pur- 
chase money  though  the  appellant  was  not  in  a  position  to  give  him  a 
conveyance.  I  am  unable  to  reconcile  these  attempts  to  exercise  acts  of 
ownership  with  the  continuance  of  an  intention  to  treat  the  implied 
covenant  as  a  subsisting  covenant. 

Though  Agar  Chand  states  in  his  evidence  that  the  Raja  told  him 
that  the  title-deeds  of  the  house  were  in  Court,  yet  Kaja  Eswara  Doss 
contradicts  him,  and  there  is  thus  oath  against  oath.  But  the  evidence 
also  shows  that  Raja  Eswara  Doss  was  unwilling  that  Agar  Chand  should 
take  a  mortgage  and  desired  that  he  himself  should  take  the  mortgage  ; 
and  it  may  well  be  that  if  Raja  Eswara  Doss  did  really  say  that  the  title- 
deeds  were  in  Court,  ha  did  so  in  order  to  prevent  Agar  Chand  from  ad- 
vancing money  on  the  house.  As  already  observed,  it  was  in  the  respond- 
ent's knowledge  that  the  Raja  had  documents  B,  C,  D  and  K  with  him, 
and  looking  at  his  subsequent  conduct  in  connection  with  this  fact,  the 
evidence  conveys  the  impression  that  it  was  the  obstruction  caused  to 
Agar  Chand  advancing  the  money  so  as  to  enable  the  appellant  to  complete 
his  contract  that  really  originated  the  misunderstanding  which  has  finally 
resulted  in  this  litigation. 

The  effect  of  the  evidence  then  is  that  until  the  date  of  the  last  part 
payment,  the  respondent's  conduct  is  inconsistent  with  a  belief  on  his 
part  that  the  appellant  had  first  to  prove  her  title  before  he  completed  his 
contract. 

It  is  again  in  evidence  that  Raja  Eswara  Doss  bought  the  house  at 
the  auction  sale  in  1876  without  investigating  the  title  of  Prince  Azimja's 
daughter,  that  the  appellant  accepted  the  title  of  the  purchasers  at  the 
Sheriff's  sale,  that  the  dispute  of  Vallaba  Dosa  raised  no  doubt  as  to  title 
and  that  the  daughter  of  Prince  Azicnja  had  been  in  possession  for  several 
years  before  the  Sheriff's  sale.  It  may  well  be  that  the  respondent 
thought  that  it  was  not  necessary  for  him  to  ask  for  more  and  endeavour- 
ed to  complete  the  contract  as  shown  above  until  December,  1887. 

The  first  document  which  shows  a  desire  on  the  respondent's  part  to 
ask  for  proof  of  title  is  Exhibit  H,  dated  the  22nd  [170]  December  1887. 
Though  the  first  paragraph  speaks  of  an  agreement  by  Raja  Eswara  Doss 
to  get  the  appellant  to  hand  over  the  title-deed,  showing  a  good  title  in 
the  said  Begum  (appellant),  yet  the  second  paragraph  refers  to  the  dispute 
with  Vallaba  Doss  as  tha  cause  of  her  not  being  able  to  give  a  good  title 
and  execute  a  conveyance.  It  is  remarkable  that  there  was  no  allusion 
to  the  state  of  the  title  prior  to  1876  whilst  there  was  an  allusion  to  a 
dispute  which  as  is  shown  by  Exhibit  E  and  the  evidence  of  Vallaba 
Doss  had  nothing  to  do  with  the  title  to  the  house.  This  indicates  that 
even  when  the  relation  between  the  respondent  and  Raja  Eswara  Doss 
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was  strained,  the  former  continued  to  treat  with  the  latter  irrespective  of 
the  State  of  the  appellant's  title  prior  to  the  Sheriff's  sale. 

The  next  occasion  to  which  I  have  to  refer  is  the  tender  for  the 
appellant  of  a  conveyance  in  January  1886  after  the  dispuie  with  Vallaba 
Doss  was  settled  and  the  appellant  was  thereby  enabled  to  obtain  a  con- 
veyance. It  was  not  until  then  that  the  respondent  indicated  any 
intention  to  insist  on  proof  of  title  beyond  the  point  to  which  Exhibits  B, 
C,  D  and  K  traced  it.  It  is  further  in  evidence  that  the  respondent  has 
been  in  possession  of  the  house  since  August  1885  though  the  appellant 
declined  to  prove  title  in  1886.  It  is  no  doubt  true  that  the  respondent 
entered  into  possession  under  the  terms  of  document  A  and  his 
continuance  in  possession  until  the  appellant  repudiated  her  obligation  to 
prove  title  beyond  1876  might  in  the  absence  of  a  waiver  be  referred  to  a 
supposition  on  his  part  that  the  appellant  would  execute  her  implied 
covenant.  But  the  retention  of  such  possession  after  the  appellant  repu- 
diated her  obligation  to  show  title  beyond  a  certain  stage  and  the 
appropriation  by  him  of  rents  to  his  own  use  without  either  rescinding  the 
contract  or  depositing  the  remainder  of  the  purchase  money  or  setting  it 
apirt  with  notice  of  the  same  to  the  appellant  imply  a  desire  on  his  part 
to  take  undue  advantage  of  his  position  as  the  party  originally  let  into 
possession. 

Taking  the  evidence  as  a  whole,  the  conclusion  to  which  I  am  led  is 
that  prior  to  the  execution  of  A,  the  respondent  had  knowledge  that  the 
title-deeds  which  the  Eaja  had  with  him  showad  titla  only  up  to  the 
Sheriff's  sale  in  1876,  that  there  was  no  definite  agreement  as  to  title 
when  A  was  executed,  that  his  subsequent  conduct  until  Dacember  1885, 
was  inconsistent  with  a  belief  on  [171]  his  part  that  the  appellant  had 
first  to  prove  her  t<tle  before  he  completed  his  part  of  the  contract,  that 
it  was  the  obstruction  to  his  raising  money  from  Agar  Chand  andEswara 
Doss'  desire  to  lend  money  himself  that  create!  a  disagreement  and 
induced  him  to  change  his  front,  that  the  first  attempt  on  his  part  was 
to  take  advantage  of  the  delay  in  the  execution  of  a  coveyance  in  conse- 
quence of  the  dispute  with  Vallaba  Doss  though  he  knew  of  it  at  the  date 
of  A,  though  it  tended  to  cast  no  doubt  on  title  and  though  time  was  not 
of  the  essence  of  the  contrast,  that  when  this  dispute  terminated  and  a 
conveyance  was  tendered  and  not  until  then,  his  conduct  assumed  the 
phase  of  insisting  on  a  complete  proof  of  title,  and  that  he  has  continued 
to  retain  possession  and  rejaive  rants  until  now  without  depositing  or 
setting  apart  the  balance  of  the  purchase  money. 

In  this  view  of  the  facts,  I  have  no  doubt  that  neither  party  had 
Section  55  of  Act  IV  of  1882  before  their  minds  when  A  was  executed, 
that  the  respondent  had  then  knowledge  of  material  facts  bearing  on  the 
title  and  that  he  since  waived  his  right  to  the  benefit  of  the  implied 
covenant  by  his  acts  and  that  his  subsequent  assertion  that  he  always 
relied  on  title  being  shown  further  back  than  the  Sheriff's  sale  in  1876  is 
an  after-thought.  Upon  facts  similar  to  these  it  was  held  that  objections 
to  the  title  were  considered  waived  in  Margravine  of  Anspach  v.  Noel  (1). 
As  my  learned  colleague  has  referred  also  to  other  authorities  on  the 
question  of  waiver,  I  do  not  desire  to  repeat  them  here. 

As  to  the  question  of  interest  also  I  agree  with  him.  As  there  was  a 
waiver  the  appellant  is  prima  facie  entitled  to  interest  at  12  par  cent., 
which  is  the  rate  mentioned  in  A,  and  thare  is  no  evidence  to  show  what 

(1)  1  Haddock  310 


1889 

OCT.  is. 

APPEL- 
LATE 
CIVIL. 

13  M  158. 


831 


13  Mad.  172  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1889       the  rent  actually  received  by  the  respondent  was  and  that  the  interest 
OCT.  15.     claimed  is  excessive.     It  is  also  in  evidence  that  the  respondent  intended 

to  pay  Agar  Chand  12  per  cent,  if  he  lent  him  Rs.  12,000. 

APPEL-  As  regards  the  contention  that  there  was  no  contract  to  pay  interest 

LATE  subsequent  to  the  1st  September  1885,  the  act  of  taking  possession  implies 
CIVIL.  an  agreement  bo  continue  to  pay  interest  until  the  purchase  money  is  paid. 
In  Fludyer  v.  Cocker  (1)  Sir  William  Grant  remarked  with  reference  to  a 
13  M.  158.  similar  objection  that  "  che  act  of  taking  possession  is  an  implied  agree- 
ment to  pay  interest,  [172]  for  so  absurd  an  agreement  as  that  the  pur- 
chaser is  to  receive  the  rents  and  profits  to  which  he  has  no  legal  title  and 
the  vendor  is  not  to  have  interest  as  he  has  no  legal  title  to  the  money  can 
never  be  implied."  The  purchaser,  it  was  observed  in  that  case,  might  have 
said  he  would  have  nothing  to  do  with  the  estate  until  he  got  a  conveyance. 
But  that  was  not  the  course  which  he  took.  "  He  enters  into  possession,  an 
act  that  generally  amounts  to  a  waiver  even  of  objections  to  titla.  He  pro- 
ceeds upon  the  supposition  that  the  contract  will  be  executed  and  thereby 
agree  that  he  will  treat  it  as  if  it  was  executed."  It  is  true  that  this 
general  rule  is  subject  to  the  exception  that  when  the  delay  in  the  com- 
pletion of  the  contract  is  imputable  to  the  vendor  and  the  stipulated 
interest  exceeds  the  rent,  the  vendor  ought  not  to  ba  enabled  to  gain  by 
his  own  wrong  and  he  can  only  be  entitled  to  the  interim  rent.  Though 
in  this  case  the  appallant  did  not  tender  a  conveyance  before  January 
1886  owing  to  the  dispute  with  Vallaba,  Doss  and  the  respondent  might 
not  until  then  be  liable  to  pay  the  vendor  more  than  the  rent  actually 
received  by  him,  yet  there  is  no  evidence  to  show  that  the  rate  of  interest 
which  is  the  rate  current  in  the  market  exceeded  the  rent  and  was 
excessive. 

For  these  reasons  I  concur  in  the   decree    proposed  by    my  learned 
colleague. 

Branson  &  Branson,  attorneys  for  appellant. 

Champion  &  Short,  attorneys  for  respondent. 


13  M.  172. 
ORIGINAL  CIVIL. 

Before  Mr.  Justice  Shephard. 


RAMAKISTNAYYA  v.  KASSIM.*     [29th  August,  1889.] 

Contract  Act,  Section  135— Negotiable  Instruments  Act — Act  XXVI  of  1881,  Sections  37, 
39,  66 — Accommodation  maker — Discharge  of — Presentment  of  promissory  note. 

Suit  by  the  endorsee  against  the  maker  of  a  promissory  note,  dated  9th  August 
1836.  The  plaintiff  was  aware  that  the  note  was  made  by  the  defendant  for  the 
accommodation  of  the  acceptor,  Watson  and  Co.,  with  whom  the  plaintiff  had 
largo  dealings.  On  the  4th  August  1887,  Wastson  and  Go.  executed  in  favour  of 
the  [173]  plaintiff  and  another  creditor  a  mortgage  of  certain  property  to  secure 
the  amount  then  due  by  Watson  and  Go.,  including  the  amount  due  to  the  plain- 
tiff on  the  promissory  note:  the  mortgage  containei  a  personal  covenant  by 
Watson  and  Co.,  to  pay  the  sums  due,  together  with  interest,  on  the  4th  August 
1888;  and  the  mortgagees  practically  took  over  the  whole  business  of  the  mort- 
gagor and  it  was  intended  that  thay  should  w irk  it  for  his  benefit  up  to  that  date. 
The  promissory  note  fell  due  in  June  1887,  but  w«  not  presented  to  the  defend- 
ant for  payment  : 


Civil  Suit  No.  231  of  1888, 
(1)  12  Ves.  25. 
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field,  that  plaintiff,    by  accepting   the  mortgage,  promised  to   give  time  !to        1889 
Watson  and  Co.,  and  thus  rendered  it   impossible  for  him   to  sue  Watson  and      ATTQ   29 

Co.    had  the  defendant  as  surety  called  on  him  to  do  so,  and  that  the  defendant          \ 

was  accordingly  discharged.     Pogose  v.    Bank  oj  Bengal,  I.L.B.,  3   Gal.  174,    .- 
distinguished.  ,  URIQINAi 

Semble  :  The    maker  of    a  promissory  note   is  not  discharged  bj  the   holder's       CIVIL, 
failure  to  present  it  at  due  date.  — - 

49  if    Ann 

[F.,  21  A.  450  (452)  ;  D.,  7  lad.  Cis.  727  =  13  0,0.  206.] 

SUIT  by  the  endorsee  of  a  promissory  note  against  the  maker.  The 
defendant  pleaded  that  he  made  the  note,  as  the  plaintiff  well  knew,  for 
the  accommodation  of  Watson  and  Co.,  that  be  was  discharged  from  all 
liability  upon  the  note  by  reason  of  an  arrangement  entered  into  between 
the  plaintiff  and  Watson  and  Co.,  and  that  the  note  had  not  been 
presented  to  him  for  payment. 

The  facts  of  the  case  appear,  sufficiently  for  the  purpose  of  this  report, 
from  the  judgment  of  the  Court. 

Mr.  Johnston^,  for  the  plaintiff. 

The  issue  is  on  the  defendant,  who  admits  the  plaint  note.  He  must 
therefore  begin. 

Mr.  Norton,  for  the  defendant. 

The  plaintiff  cannot  succeed,  though  the  defendant  admits  that  he 
was  the  maker  of  the  note,  for  the  plaintiff  knew  that  it  was  made  for 
the  accommodation  of  Watson  and  Co.,  and  became  the  endorsee  from 
Watson  and  Co.,  with  notice  of  this  fact.  The  admitted  consideration 
from  the  plaintiff  to  Watson  and  Co.,  cannot  alter  the  circumstances. 
Defendant  must  be  regarded  in  equity  as  the  drawer,  Watson  and  Co., 
as  the  acceptor,  and  plaintiff  as  the  holder  of  an  accepted  bill  of  exchange. 
Defendant  is,  accordingly,  in  the  position  of  a  surety,  the  principal  debtor 
being  Watson  and  Co.  Therefore  Sections  39  and  82  (b)  of  the  Negotiable 
Instruments  Act  apply.  For  two  months  after  due  date  the  plaintiff 
obtained  from  Watson  and  Co.,  a  mortgage;  securing  all  the  debts  due  by  the 
latter,  amongst  others  the  amount  of  the  plaint  note.  Watson  and  Co.'s 
time  for  repayment  was  thereby  enlarged,  and  the  defendant  is  therefore 
discharged  under  Sections  134  and  135  of  the  Contract  Act.  See  also 
Section  139.  Watson  and  Co.,  became  insolvent,  and  the  defendant 
was  deprived  of  [174]  any  legal  remedy  he  formerly  had  against  Watson 
and  Co.  See  Byles  on  Bills  (14th  edition),  pp.  321,  322  ;  Seetaram  Sahoo 
v.  DaCosta  (1) ;  Smith  v.  Winter  (2) ;  Cowper  v.  Smith  (3)  ;  Nichols  v. 
Norris  (4)  ;  Bailey  v.  Edwards  (5)  ;  Davies  v.  Stainbank  (6)  ;  ex  parte 
Glendinning  (7). 

Admittedly  there  was  no  presentment  of  the  note  in  this  case.  And 
this  is  fatal  to  the  plaintiff's  case,  inasmuch  as  the  plaint  note  was  pay- 
able at  a  specified  period  after  date.  Sections  66  and  76  (c),  Negotiable 
Instruments  Act. 

Mr.  Johnstone  in  reply  cited  Pogose  v.  Bank  of  Bengal  (8). 

cur.  ad.  vult. 

JUDGMENT. 

SHEPHARD,  J. — The  plaintiff  sues  as  the  endorsee  of  a  promissory  note 
for  Ks.  5,000,  made  by  the  defendant  on  the  9th  August  1886  and  payable 
ten  months  after  date.  The  note  was  made  in  favour  of  Eichard  Watson 

(1)  12  W.R.  294.  (2)  4  M.  &  W.  454.  (3)  4  M   &  W.  519. 

(4)  3  B.  &  Ad.  41.  (5)  4  B.  &  S.  761.  (6)  6  DtG.  M.  &  G.  679. 

(7)  Buck's  Ca.  in  Bankruptcy,  517.  (8)  3  C.  174. 
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1889       aQd  Co.,  and  was  admittedly  endorsed  bo  the  plaintiff  for  value.     There  is 

Aua.  29.     n°  evidence  that  the  note,  which  fell  due  in  June  1887,  was    presented  to 

the  defendant  for  payment,  and  it  is  contended  on  defendant's  behalf  that 

ORIGINAL  he  is,  therefore,  discharged    from  liability,    inasmuch  as  Section  66  of  the 

OlVIL.      Negotiable  Instruments  Act  is  imperative  in  requiring  presentment.  Accord- 

ing to  English  law  there  is  no  doubt;  that  presentment   for  payment  is  not 

13  M.  172.  generally  necessary  in  order  to  charge  the  maker  of  a  note  (Byles  on  Bills, 
14th  edition,  p.  290),  and  this  general  rule,  with  specified  exceptions,  is  re- 
cognized in  the  Bills  of  Exchange  Act,  1882,  Section  87.  It  is  contended  that 
the  Act  of  1881,  which  regulates  the  law  of  negotiable  instruments  in  this 
country,  has  introduced  a  new  rule  with  regard  to  promissory  notes  pay- 
able at  a  specified  period  after  date,  and  that  on  failure  to  present  such  a 
note  at  maturity  the  maker  is  discharged.  That  Act  is  in  the  main  at  least 
a  reproduction  of  the  Edglish  rules  on  the  subject,  and  apart  from  Section 
66  the  provisions  with  regard  to  default  of  presentment  appear  to  be  the 
same  as  those  laid  down  by  the  English  cases.  Comparing  the  language 
of  Section  66  with  that  of  other  Sections  in  the  same  chapter,  I  do 
not  think  the  defendant's  contention  can  be  maintained.  Section  61 
deals  with  a  bill  of  exchange  payable  after  sight,  and  after  requiring 
[175]  presentment  for  acceptance,  enacts  that  in  default  of  such  present- 
ment no  party  thereto  is  liable  thereon  to  the  party  making  such  default. 
Section  62  makes,  mutatis  mutandis,  a  similar  provision  for  promissory 
notes  payable  at  a  certain  period  after  sight.  Sections  68  and  69  make 
provision  for  negotiable  instruments  payable  at  a  certain  place,  requiring 
presentment  at  that  place  in  order  to  charge  any  party  thereto  in  the  one 
case  and  the  maker  or  drawer  thereof  in  the  other.  Section  64  declares 
of  all  negotiable  instruments  indifferently  that  they  must  be  presented  for 
payment  to  the  maker,  acceptor  or  drawer  thereof  by  the  holder  as  herein- 
after provided,  and  then  enacts  that  "in  default  of  such  presentment,  the 
other  parties  thereto  are  not  liable  thereon  to  such  holder."  Seeing  that 
in  all  these  sections  the  penalty  that  is'to  be  entailed  by  default  in  present- 
ment is  expressly  declared,  I  think  the  inference  may  be  fairly  drawn  that 
express  language  would  have  been  used  if  the  same  penalty  was  intended  to 
ensue  on  default  of  the  presentment  which  Section  66  enjoins.  In  my 
opinion  there  was  no  intention  to  alter  the  pre-existing  law,  and  the  langu- 
age of  the  Act  does  not  justify  the  contention  that  the  maker  of  such  a 
note  as  the  present  is  discharged  by  the  holder's  failure  to  present  it  at  due 
date. 

The  defence  raised  by  the  written  statement  was  in  substance  that 
the  defendant  to  the  plaintiff's  knowledge  received  no  consideration  for 
the  note,  and  that  the  plaintiff  ,  after  the  note  fell  due,  by  taking  a  mort- 
gage from  the  principal  debtor  and  giving  him  time,  has  discharged  the 
defendant.  It  is  for  the  defendant  to  show  that  he  is  not,  as  he  prima 
facie  appears  to  be,  the  principal  debtor.  I  think  he  has  sufficiently 
proved  this,  and  it  is  also  I  think  clear  that  the  plaintiff  knew  perfectly 
well  that  the  defendant  gave  the  note  for  the  accommodation  of  Watson 
and  Co.  Watson  and  Co.,  whose  real  name  is  Muttusami,  and  the  defend- 
ant on  the  one  hand  and  plaintiff  on  the  other  are  the  witnesses  who 
speak  to  the  circumstances  under  which  the  note  was  made.  Both  the 
plaintiff  and  defendant  had  in  1876  large  dealings  with  Watson  and  Co. 
The  plaintiff  appears  to  have  been  a  sort  of  banker  to  Watson  and  Co., 
while,  the  defendant  carrying  on  business  in  Bangalore,  had  constant 
supplies  of  fish  and  ice  from  Watson  and  Co.,  and  they  had  constant 
monetary  transaction  Both  were  interested  in  keeping  his  business 
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afloat.     That  business  was  wholly  or  to  a  large  extent  carried  on  under  a        1889 
£176]  contract  with  the  Ice  Company  and  funds  were  needed  for  payment     AUG.  29. 
of  arrears  due  to  the  company  and  for  a  deposit  to  be  made  by  Watson 
and  Co.,  with  the  company.  ORIGINAL 

The  three  parties  were  present  when  the  note  was  drawn  up  and  then  and      CIVIL. 
there  endorsed  to  the  plaintiff.     The  plaintiff  knew  that  Watson  and  Co.,        ~ — 
was  in  want  of  funds.     He  knew  that  the  deposit  had  to  be  made  with  '       ' 

the  Ice  Company  and  Watson  and  Co.,  had  even  applied  to  him  for  money. 
The  defendant  and  his  witness,  Muttusami,  say  that  he  was  fully  aware 
that  Watson  and  Co.,  was  also  indebted  to  the  defendant,  and  knew  that 
the  note  was  not  made  for  the  defendant's  benefit.  I  think  their  evidence 
must  be  accepted,  and  must  therefore  find  that  the  plaintiff  knew  the  note 
was  an  accommodation  note.  Evidence  was  gone  into  by  the  plaintiff 
to  show  that  after  the  note  was  made  the  defendant  made  payments  to- 
wards it  on  the  footing  of  one  liable  as  principal  debtor,  and  the  plaintiff 
in  his  plaint  gives  credit  for  Bs.  1,500  said  to  have  been  so  paid.  His 
case  is  that  there  was  an  agreement  between  him  and  defendant  that  the 
note  should  be  paid  off  by  monthly  instalments  of  Bs.  500,  and  that  ac- 
cordingly three  instalments  were  paid  in  two  payments  of  Bs.  500  and 
Bs.  1,000  each.  There  is  only  the  plaintiff  to  speak  to  this  arrangement  ; 
the  defendant  denies  it,  and  it  is  not  explained  why  the  defendant  should 
have  engaged  to  make  payments  in  anticipation  of  the  time  when  the 
note  fell  due.  The  defendant's  case  is  that  these  two  sums  have  nothing 
to  do  with  the  promissory  note.  (His  Lordship,  after  a  discussion  of  the 
evidence  of  this  part  of  the  case,  proceeded  as  follows.) 

I  am  unable,  for  these  reasons,  to  believe  the  plaintiff's  story  with 
regard  to  the  payment  of  Bs.  500  and  Bs.  1,000  for  which  he  gives  credit. 

In  the  view  I  take  of  the  case,  it  is  not  necessary  to  say  much  about 
the  promise  alleged  in  the  first  paragraph  of  the  written  statement  to 
have  been  made  by  the  plaintiff  tabout  the  return  of  promissory  notes. 
There  is  evidence  of  such  a  promise,  and  I  think  it  is  very  probable  that 
the  defendant  did  ask  to  have  his  notes  back.  On  the  other  hand 
there  is  the  fact  that  the  defendant  did  not  pursue  the  matter  nor  obtain 
from  the  plaintiff  a  written  undertaking  such  as  Muttusami's  brother  got. 
If  there  was  such  a  promise,  there  was  no  consideration  for  it,  and  the  fact 
of  its  being  made  would  only  be  important  to  show  that  plaintiff  looked 
to  [177]  Watson  and  Co.,  as  the  principal  debtor.  In  the  result  I  find, 
having  regard  to  the  evidence  of  what  took  place  at  the  time  of  the  making 
of  the  note,  that  the  note  was,  as  the  plaintiff  knew,  made  for  Watson  and 
Co.'s  accommodation ;  and  further  looking  to  the  subsequent  dealings  of 
the  parties,  that  there  is  nothing  to  show  that  the  defendant  was  treated 
as  principal  debtor  on  the  note. 

The  remaining  question  is  whether  there  has  been  a  contract  between 
the  plaintiff  and  the  principal  debtor  which  should  have  the  effect  of  dis- 
charging the  surety  under  the  provisions  of  Section  135  of  the  Contract 
Act.  That  section  has  to  be  read  with  the  provisions  of  the  Negotiable 
Instruments  Act;  and  as  here  there  was — within  the  meaning  of  the 
Negotiable  Instruments  Act.  Section  37 — a  "  contract  to  the  contrary" 
making  defendant  a  surety  instead  of  principal  debtor,  the  defendant  is 
entitled  to  be  discharged  if  he  can  bring  the  case  within  the  terms  of 
Section  135  of  the  Contract  Act.  (See  Negotiable  Instruments  Act, 
Section  39.)  It  is  an  admitted  fact  that  on  the  4th  August  1887  a 
mortgage  was  executed  by  Watson  and  Co.,  in  favour  of  plaintiff  and 
another  creditor,  in  which  mortgage  the  amount  then  due  on  the  note 
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1889  was  included  in  the  sum  secured.  It  is  admitted  that  defendant  was 
AUG.  29.  no  party  to  the  transaction,  and  was  not  cognizant  of  it  till  after  it 
had  taken  place.  There  is  no  evidence  that  he  assented  to  the  tran- 
OBIGINAL  aaction  either  at  the  time  or  subsequently,  for  I  do  not  believe  the 
ClVIL.  plaintiff's  evidence  as  to  any  statement  made  by  the  defendant  of  his 
3~~I75.  willingness  to  pay  the  money  if  plaintiff  did  not  succeed  in  realizing  it 
under  his  mortgage.  There  is  evidence  that  the  defendant  was  annoyed 
when  he  heard  of  the  mortgage,  and  I  think  it  is  not  improbable  that,  as 
defendant's  witnesses  say,  he  asked  to  have  any  promissory  notes  of  his 
in  the  plaintiff's  hands  returned  to  him.  The  defendant  could  not  help 
acquiescing  in  the  mortgage,  but  there  is  nothing  to  show  that  he 
consented  to  any  arrangement  whereby  time  should  be  given  to  Watson 
and  Co.  In  fact  it  was  not  suggested  that  he  did  so.  Under  the  mort- 
gage the  plaintiff  and  his  co-mortgagee  practically  took  over  the  whole 
business  of  Watson  and  Co.,  and  it  was  intended  that  they  should  work 
it  for  Watson  and  Co.'s  benefit  till  the  4th  August  1888,  crediting  the 
balance  of  profits  after -payment  of  various  charges  first  to  the  interest 
and  then  to  payment  of  the  principal  sum  of  Rs.  21.035-9-9  expressed  to 
be  due  to  the  mort- [178]  gagees.  There  was  a  covenant  by  the  mort- 
gagors to  pay  that  sum  with  interest  at  12  per  cent,  on  the  4th  August 
1888,  and  on  the  other  hand  a  power  of  sale  reserved  to  the  mortgagees  on 
default  being  made. 

The  plaintiff  and  his  mortgagee  took  possession  under  the  mortgage 
and  carried  on  the  business  till  January  1888  when  the  Ice  Company 
cancelled  the  contract  with  Watson  and  Co.,  and  Watson  and  Co.  filed  a 
petition  in  the  Insolvency  Court.  I  think  there  can  be  no  doubt  that 
plaintiff  did,  by  accepting  the  mortgage,  promise  to  give  time  to  Watson 
and  Co.,  and  thus  render  it  impossible  for  him  to  sue  Watson  and  Co.,  had 
the  defendant  as  surety  called  upon  him  so  to  do.  Bailey  v.  Edwards  (1). 

Mr.  Johnstone  referred  to  Pogose  v.  Bank  of  Bengal  (2),  and  argued 
that  here  also  there  was  nothing  to  show  that  the  eventual  remedy  of  the 
surety  was  prejudiced ;  but  in  that  case  the  question  turned  upon  Section 
139  of  the  Contract  Act  and  it  did  not  appear  that  time  had  been  given  in 
such  a  way  as  to  make  Section  135  applicable. 

Upon  the  question  whether  the  defendant  is  discharged  by  the  contract 
between  plaintiff  and  Watson  and  Co.,  I  must  find  in  the  defendant's 
favour.  The  result  is  that  I  dismiss  the  suit  with  costs. 

Grant  it  Laing,  attorneys  for  plaintiff. 

Tyagarajayyar,  attorney  for  defendant. 


(1)  4  B.  $  8.  761.  (2)  3  C.  174. 
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APPELLATE  CIVIL— FULL  BENCH.  JAN-  8. 

Before  Mr.  Justice  Muttusami  Ayyar,  Mr.  Justice  Parker  and  FULL 

Mr.  Justice  Wilkinson.  BENCH 

KAMASAMI  (Plaintiff),  Petitioner  v.  KUBISU  (Defendant),  18  M  178 

Bespondent*      [13th  August  and  20fch  December,  1889  and  (F>B  )• 

8th  January,  1890.] 

Civil  Procedure  Code,  Sections  623.  624,  626— Review  —Provincial  Small  Cause  Courts 
Act— IX  of  1887,  Section  17— Deposit  of  costs. 

On  23rd  February  1888  the  Subordinate  Judge  of  Tinnevelly  dismissed  a  Small 
Causa  Suit  on  the  ground  that  the  plaintiff  had  not  secured  the  attendance  of  his 
[179]  witnesses.  On  29th  February  the  plaintiff  presented  a  petition  for  review 
on  which  notice  was  directed  to  issue,  but  he  did  not  deposit  in  Court  the  amount 
of  the  costs  payable  under  the  decree.  On  17th  April  the  petition  having  come 
on  for  hearing,  the  Judge  directed  that  the  petitioner  should  "  first "  deposit  the 
amount  of  the  defendant's'  costs  under  Section  17  of  the  Provincial  Small  Cause 
Courts  Act,  which  was  accordingly  done  on  the  following  day.  On  21st  April  th« 
petition,  which  proceeded  on  ground-?  other  than  those  mentioned  in  Section  624 
of  the  Code  of  Civil  Procedure,  came  on  for  hearing  before  the  Officiating  Sub- 
ordinate Judge,  who  had  assumed  charge  of  the  Court  between  the  last-mentioned 
dates  :  he  entertained  the  petition,  but  dismissed  it.  The  plaintiff  preferred  a 
revision  petition  against  the  order  dismissing  his  petition  :  " 

Heli  by  the  Full  Bench  that  the  Officiating  Subordinate  Judge  had  jurisdiction 
to  make  the  order  sought  to  be  revised. 

Htild  by  Parker  and  Wilkinson,  JJ..  that  the  provisions  of  Section  17  of  the 
Provincial  Small  Cause  Courts  Act  as  to  the  deposit  of  ooits  on  an  application  for 
review  are  not  mandatory,  but  merely  directory. 

[Diss.,  23  A.  470  (472)  =  3  A.L.J.  318  =  A.W.N.  (1906)  93  ;  18  C.  83  (851  ;  9  Bom.L.B. 
833(885);  2  N.L.R.  23  (24>  ;  R.,  15  C.W.N.  102  (106)  =  6  Ind.  Gas.  154  ;  3  O.C. 
296  (-298)  ;  Expl.,  34  M.  88  (89)  =  6  Ind.  Gas.  400  =  7  M.L.T.  308  ;  D.,  7  P.R. 
1894.] 

PETITION  under  Section  25  of  the  Provincial  Small  Cause  Courts 
Act  praying  the  High  Court  to  revise  the  order  of  S.  Subbier,  Acting 
Subordinate  Judge  of  Tinnevelly,  dated  21st  April  1888,  dismissing  a  peti- 
tion for  review  of  the  judgment  of  Kanagasabai  Mudaliar,  Subordinate 
Judge  of  Tinnevelly,  in  Small  Cause  Suit  No.  927  of  1887. 

The  judgment  of  which  review  was  sought  proceeded  on  the  ground 
that  the  plaintiff  had  omitted  to  secure  the  attendance  of  his  witnesses 
and  had  not  paid  bitta  for  summoning  them  in  due  time  ;  and  the  petition 
of  review  set  forth  reasons  why  these  omissions  by  the  plaintiff  should 
have  been  excused.  The  petition  was  admitted,  but  when  it  came  on  for 
hearing  it  appeared  that  the  amount  of  the  costs  payable  to  the  defend- 
ant under  the  decree  had  not  been  deposited  in  accordance  with  the 
provisions  of  Provincial  Small  Cause  Courts  Act,  Section  17,  and  the  hear- 
ing was  thereupon  adjourned  for  the  payment  to  be  made.  At 
the  adjourned  hearing  the  Officiating  Subordinate  Judge,  who  had  in  the 
interval  assumed  charge  of  the  Court,  made  the  following  order: — 

"I  do  dot  think  that  sufficient  grounds  for  a  review: of  judgment 
have  been  put  forth  in  this  application.  The  plaintiff  was  represented 
by  counsel  and  batta  for  witnesses  was  not  paid  in  sufficient  time.  The 
allegation  that  plaintiff's  son  died  does  not  appear  to  have  been 
put  forward  at  or  before  the  time  of  the  dismissal  of  the  suit.  The 
defendant  appeared  and  denied  the  claim  and  opposes  this  petition. 

*  Civil  Revision  Petition  No.  201  of  1888. 
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1890        The  permanent  Subordinate  [180]  Judge  ordered  notice  to  issue  to  the 

JAN.  8.      opposite  party,  but  from  this  I  have  no  reason  to  suppose  that  he    was 

satisfied  with  the  sufficiency  of  the  grounds  put  forward.     The  petitioner, 

FULL^     moreover,  did  not  deposit  the  amount  of  the  decree  with   this  petition  as 

BENCH,     required  by  Section  17  of  the  Small  Cause  Act. 

"  I  accordingly  reject  this  petition  with  costs." 

The  plaintiff  preferred  this  petition. 

(F.B.).  rji^Q  furfcher  facts  of  this  case  appear  sufficiently  for  the  purposes    of 

this  report  from  the  following  judgments. 

Rama  Ban,  for  petitioner. 

Bhashyam  Ayyangar,  for  respondent. 

JUDGMENTS. 

PARKER  J. — This  is  a  petition  under  Section  25  of  the  Small  Cause 
Courb  Act  IX  of  1887.  This  suit  was  dismissed  on  February  23rd,  1888, 
by  the  Subordinate  Judge  of  Tinnevelly  on  the  ground  that  the  plaintiff 
had  not  secured  the  attendance  of  his  witnesses,  and  had  not  paid  the  batta 
for  summoning  them  in  due  time.  On  February  29th  a  petition  for  re- 
view was  presented  by  the  plaintiff  under  Section  623  of  the  Civil  Proce- 
dure Code,  on  whicn  the  Subordinate  Judge  ordered  notice  to  issue  on 
March  6th,  fixing  the  date  of  hearing  for  March  26th.  The  plaintiff, 
moreover,  failed  to  deposit  the  costs  payable  under  the  decree  as  required 
by  Section  17  of  the  Small  Cause  Court  Act.  The  case  does  not  appear  to 
have  been  taken  on  March  26th  ;  but  on  April  17th  the  Subordinate  Judge 
passed  an  order  that  the  petitioner  should  "  first  "  deposit  the  amount 
of  the  defendant's  costs.  This  was  paid  on  April  18th,  and  on  April  21st 
the  petition  came  on  for  disposal.  Between  April  17th  and  April  21st 
there  had  been  a  change  of  Subordinate  Judges,  Mr.  Kanagasabai  Mudaliar 
having  gone  on  leave  and  Mr.  Subbier  having  been  appointed  to  act  for  him. 
On  April  21st  the  petition  for  review  was  dismissed  by  the  latter  on  the 
grounds  (l)  that  witness'  batta  was  not  paid  in  sufficient  time,  (2)  that  the 
order  for  notice  was  not  sufficient  ground  for  holding  the  permanent  Sub- 
ordinate Judge  was  satisfied  with  the  excuse,  and  (3)  that  the  costs  had 
not  been  deposited  with  the  petition  as  required  by  Section  17,  Act  IX 
of  1887. 

This  order  we  are  now  asked  to  revise,  and  the  defendant's  pleader 
raised  the  preliminary  objection  that,  under  Section  624  of  the  Civil  Pro- 
cedure Code,  it  was  ultra  vires  for  the  Subordinate  Judge,  Mr.  Subbier 
to  have  disposed  of  the  review  petition  at|all  [181]  Pancham  v.  Jhinguri  (1). 
As  against  this  contention,  we  were  referred  to  the  cases  of  Karoo  Singh 
v.  Deo  Narain  Singh  (2),.and  Fazel  Biswas  v.  Jamadar  Sheik  (3).  The 
decisions  of  the  Allahabad  and  Calcutta  High  Courts  are  directly  in 
conflict. 

The  question  is  as  to  the  construction  to  be  put  upon  the  word 
"made  "  in  Section  624  of  the  Civil  Procedure  Code.  That  section  is  a 
new  one,  but  the  effect  of  it  is  to  give  legislative  sanction  to  the  principles 
laid  down  by  the  Privy  Council  in  Maharajah  Moheshur  Singh  v.  The 
Bengal  Government  (4),  with  reference  to  granting  reviews  of  judgment.  The 
reason  for  the  rule  is  obvious  ;  for,  if  another  Judge  were  to  admit  a 
review  of  the  judgment  of  his  predecessor  upon  any  other  grounds  than 
that  of  the  discovery  of  new  evidence  or  to  correct  a  clerical  error,  be  would 
practically  be  bearing  an  appeal  from  his  predecessor's  judgment,  which 
is  the  function  of  a  superior  Court. 

(1)  4  A.  376.  (3)  10  0.  80.  (3)  13  0.  381.  (4)  7  M.I. A.  383. 
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ID  this  case  I  am  unable  to  hold  that   the  application  has  not   been        1890 
"  made"  to  the  Judge  who  delivered  the  judgment.     The  mere  filing  of      JAN.  8. 
the  application  in  Court  might  be  insufficient,   but  here  the  Subordinate 
Judge  has  exercised  his  judicial  mind  upon  the  application  and  has  seen       FULL 
prima  facie  ground  for  believing  that  his  judgment  required  reconsidera-      BENCH. 
tioh.     To  hold  otherwise  would  lead  to  this  anomaly: — that,  after  regis-     ..77"^ 
tering  the  application  and  before  finally  disposing  of  it,  the  Judge  who 
passed  the  decree  might  die  or  be  removed,  and  the  party  lose  his  remedy 
both  by  way  of  review  and  by  appeal  (which  might  be  barred).     A  pro- 
vision of  law  should  not  be  construed  so  as  to  cause  injury  to  a  suitor, 
nor  can  it  be  supposed  that  the  Legislature  having  given  a  right  to  apply 
for  a  review  when  the  same  Judge  is  in  office,   and  having  allowed  the 
Court  to  acquire  jurisdiction,  has  left  it  in   certain  contingencies   without 
the  power  to  deal  with  the  application  or  to  exercise  the  ]urisdiction 
acquired.     The  successor  of  the  Subordinate  Judge,  to  whom  the  applica- 
tion was  made,  must  therefore  exercise  the  jurisdiction  as  a  case  of  neces- 
sity, since  his   predecessor  can  no  longer  do  so.     On  these  grounds,   I 
concur  in  the  view  taken  by  the  High  Court  of  Calcutta. 

Holding  then  that  the  Subordinate  Judge  (Mr.  Subbier)  bad 
jurisdiction  to  make  the  order,  it  appears  to  me  that  the  grounds  [182] 
of  his  order  cannot  be  supported.  The  witnesses  were  all  resident 
in  Tinnevelly  near  the  Court-house,  and  some  of  them,  if  not  all, 
might  have  been  served  between  February  17th  and  February  23rd — 
at  all  events  the  plaintiff  was  entitled  to  the  issue  of  summons.  The 
fact  of  the  permanent  Subordinate  Judge  having  issued  the  order  was 
evidence  that  he  considered  some  prima  facie  ground  had  been  shown. 
With  regard  to  the  third  point,  viz.,  the  deposit  of  costs  with  the  applica- 
tion, I  am  disposed  to  hold  that  Section  17  of  the  Small  Cause  Court  Act 
is  merely  directory  and  not  mandatory.  The  Court  did  require  the  costs 
to  be  deposited  before  the  review  was  heard,  and  this,  I  think,  is  the 
intention  of  the  section. 

I  would  therefore  set  aside  the  order  and  remand  the  petition  for 
rehearing.  The  costs  to  follow  the  result. 

WILKINSON,  J. — Small  Cause  Suit  No.  927  of  1887  was  dismissed 
by  the  Subordinate  Judge  of  Tinnevelly,  Mr.  Kanagasabai  Mudaliar,  on 
23rd  February  on  the  ground  that  plaintiff  had  failed  to  secure  the  attend- 
ance of  his  witnesses.  On  the  29th  February  plaintiff  applied  for  a 
review.  On  the  6th  March  the  Subordinate  Judge  ordered  notice  to  go 
to  the  defendant  to  show  cause  why  the  review  should  not  be  allowed. 
On  the  17th  April  ho  ordered  plaintiff  to  pay  into  Court  the  costs  decre'ed. 
The  costs  were  deposited  on  the  18th  April.  Mr.  Kanagasabai  Mudaliar 
availed  himself  of  leave  on  the  19th  April,  and  on  the  21st  his  locum 
tenens,  Mr.  S.  Subbier,  rejected  the  application  to  review. 

We"  are  asked  to  set  aside  his  order  on  the  ground  that  it  is  contrary 
to  law. 

The  first  question  we  have  to  decide  is  whether  the  Acting  Subordi- 
nate Judge  had  power  to  pass  any  orders  in  review.  On  the  one  hand,  it 
is  contended  on  the  authority  of  Pancham  v.  Jhinguri  (l)  that  the  words 
"shall  be  made  "  in  Section  624  of  the  Civil  Procedure  Code  mean  "  shall 
be  heard  and  determined,"  and  that  as  the  review  was  not  sought  on  the 
ground  of  (1)  new  matter,  or  (2)  clerical  error,  the  Acting  Subordinate 
Judge  was  not  entitled  to  pass  any  orders  in  review  of  his  predecessor's 

(1)  4  A.  278. 
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1890        judgment.     On  the  other  side,    it  is  argued  on  the   authority  of   Karoo 

JAN.  8,      Singh   v.    Deo   Narain  Singh  (1)  followed    in  Fazel  Biswas  v.    Jamadar 

Sheik    (2)    that   the   Judge   whose   judgment  it   was   sought    [183]    to 

FULL       review  having  admitted  the  application,  it  was   comretent  to    his  succes- 

BENCH.     aor  to  dispose  of   it,  and  we  are  referred  to  the  remarks    of   the  Privy 

Council  in  Maharajah  Moheshur   Singh  v.    The   Bengal  Government  (3). 

There  their  Lordships  say  that  the  primary  intention  of  granting  a  review 
'  •  ''•  was  a  reconsideration  of  the  same  subject  by  the  same  Judge.  They  went 
on  to  remark,  "  we  do  not  say  that  there  might  not  be  cases  in  which 
a  review  might  take  place  before  another  and  a  different  Judge,  because 
death  or  some  other  unavoidable  cause  might  prevent  the  Judge  who  made 
the  decision  from  reviewing  it,  but  we  do  say  that  such  exceptions  are 
allowable  only  ex  necessitate.  "  These  remarks  were  made  in  1859  with 
reference  to  the  law  as  laid  down  in  the  regulations.  Having  them  in  view, 
the  Legislature  has  provided  (Section  623  of  the  Civil  Procedure  Code)  that 
any  person  considering  himself  aggrieved  by  a  decree  or  order  may  apply 
for  a  review  of  judgment  to  the  Court  which  passed  the  decree  or  made  the 
order,  and  has  prohibited  the  entertainment  of  any  such  application  by  any 
Judge  other  than  the  Judge  who  pronounced  the  judgment,  except  in  two 
cases,  viz.,  (l)  the  discovery  of  new  matter,  or  (2)  clerical  error.  As  was 
held  in  this  Court  in  Sarangapani  v.  Narayanosami  (4),  where  there  has 
been  a  change  of  the  presiding  Judge,  no  application  can  be  made  to  the 
new  Judge  except  on  the  grounds  stated  in  Section  624.  To  hold  that 
the  issue  of  notice  by  the  Judge  who  passed  the  decree  entities  another 
Judge  to  pass  final  orders  either  granting  or  rejecting  the  application  for 
review  would  render  the  provisions  of  Section  624  completely  nugatory. 
As  I  understand  the  Code,  the  only  cases  in  which  a  Judge  other  than  the 
Judge  who  passed  the  decree  can  review  the  judgment  of  his  predecessor 
are  those  provided  in  Section  624,  and  the  Legislature  deliberately  declined 
to  lay  down  any  other  exceptions  -to  the  general  rule.  Where  the 
correctness  of  the  decision  either  in  law  or  on  facts  is  impeached  by  the 
person  applying  for  review,  the  only  Judge  who  can  hear  and  determine 
the  application  is  the  Judge  whose  decision  is  impeached. 

Being  of  opinion  that  the  Acting  Subordinate  Judge  had  no  jurisdiction 
to  pass  the  order  he  did,  I  would  set  aside  his  order. 

In  consequence  of  the  difference  of  opinion  between  their  [181] 
Lordships,  the  case  was  referred  to  a  Full  Bench,  and  their  Lordships 
made  the  following  : — 

•  Order  of  Reference  to  the  Full  Bench: — The  facts  are  sufficiently  set 
forth  in  the  foregoing  judgments.  The  plaintiff  applied  for  review  of  judg- 
ment on  grounds  other  than  those  mentioned  in  Section  624  of  the  Civil 
Procedure  Code.  The  Subordinate  Judge  who  had  passed  the  decree  re- 
ceived the  petition  and  ordered  notice  to  be  given  to  the  opposite  party, 
but  lefc  the  Court  before  passing  any  final  order  granting  or  refusing  the 
review. 

The  question  for  the  Full  Bench  is — whether,  having  regard  to  the 
provisions  of  Section  624  of  the  Civil  Procedure  Code,  the  application  may 
be  heard  and  disposed  of  by  his  successor  ? 

The  decisions  of  the  Allahabad  and  Calcutta  High  Courts  are  in  con- 
flict— Pancham  v.  Jhinguri  (5),  Karoo  Singh  v.  Deo  Narain  Singh  (1),  and 

(1)100.80.  (2)130.231.  (3)  7  M.  I.  A.  238. 

(4)  8  M.  567.  (5)  4  A.  278. 
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Fazel  Biswas  v.  Jamadar  Sheik(l').     We  therefore  refer  the  question  to  the        1890 
Full   Bench.  JAN.  8. 

Rama  Rau  for   appellant   cited    Maharajah   Moheshur  Singh   v.  The        

Bengal  Government  (2),  Sarangapani  v.  Narayanasami  (3),  Cheru  Kurup  v.       FULL 
Cheru  Kanda  Kurup  (4),  Fazel  Biswas  v.  Jamadar  Sheik(l).  BENCH. 

Deseki  Chari,  for  respondent.  

All  the  difficulties  which  arise  here  are   anticipated  and  resolved    in  '    ' 

Pancham  v.  Jhinguri(5).  '' 

A  review  of  judgment  is,  except  where  the  application  is  made  under 
Section  624,  a  matter  of  discretion  merely.  The  object  of  Chapter  XLVII 
of  the  Civil  Procedure  Code  is  to  enable  the  suitor  to  obtain  the  result  of 
a  maturer  consideration  by  the  same  mind — see  the  recent  changes  in  the 
law,  Sections  624,  626.  And  in  this  case  no  hardship  would  be  involved 
for  the  plaintiff,  for  the  permanent  Subordinate  Judge  was  only  absent  on 
leave  for  two  monr,hs,  and  the  plaintiff,  if  be  had  waited,  might  have  had 
recourse  to  the  provisions  of  Section  627. 

(WILKINSON,  J.— Does  that  section  apply  to  Small  Cause  Courts  ?) 

Its  application  to  such  Courts  is  not  excluded  in  terms,  so  it  would 
apply  the  marginal  note  notwithstanding. 

[185]  (MUTTUSAMI  AYYAR.  J. — The  first  clause  appears  to  presup- 
pose that  there  are  more  than  one  Judge  in  the  Court,  and  the  position  of 
the  section  in  the  chapter  and  the  terms  of  Section  628  point  the  same 
way.  The  Allahabad  decision  admits  the  hardship  arising  under  Section 
624,  but  the  Judges  say  they  are  bound  by  the  Privy  Council  ruling — ) 
or  rather  by  the  words  of  the  section. 

(MUTTUSAMI  AYYAR,  J. — On  the  words  of  the  section  all  the  High 
Courts  agree  in  construing  "made"  as  referring  not  to  the  actual  recep- 
tion of  the  application  for  review,  but  to  the  judicial  consideration  of 
it.) 

The  Allahabad  Court  seems  to  go  further  than  the  Calcutta  Court 
in  applying  it  to  the  "hearing  and  determination"  of  the  application.  It 
must  be  observed  that  the  Legislature  in  the  Amendment  Act  did  not 
carry  out  exactly  the  principle  of  the  Privy  Council  decision,  but  made 
two  exceptions  only. 

Rama  Rau  in  reply. 

As  to  Section  627,  it  does  not  apply  to  Courts  of  Small  Causes — see  as 
to  the  weight  to  be  attached  to  the  marginal  notes,  Maxwell  on  the 
Interpretation  of  Statutes,  p.  525,  and  Venour  v.  Sellon  (6).  (He  was 
stopped  on  that  point.) 

The  Full  Bench  delivered  the  following 

JUDGMENT. 

This  is  a  case  referred  for  the  opinion  of  the  Full  Bench,  and  the 
facts  giving  rise  to  the  reference  are  these. 

The  Subordinate  Judge  of  Tinnevelly  dismissed  a  suit  on  February 
23rd,  1888,  on  the  ground  that  plaintiff  had  not  secured  the  attendance 
of  his  witnesses,  and  had  not  paid  the  batta  for  summoning  them  in  due 
time.  On  February  29th  a  petition  for  review  was  presented  by  plaint- 
iff under  Section  623  of  the  Civil  Procedure  Code,  on  which  the  Subor- 
dinate Judge  ordered  notice  to  issue  on  March  6tb,  fixing  the  date  of 
hearing  for  March  26th.  The  plaintiff  moreover  failed  to  deposit  the  costs 

(1)  13  C.  231.  (2)  7  M.  I.  A.  f83.  (3)  8  M.  567. 

(4)  12  M.  509.  (5)  4  A.  278.  (6)  L.R.  2  Ch.  D.  525. 
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1890       payable  under  the  decree,  as  required  by  Section  17   of  the  Small  Cause 

JAN.  8.      Court  Act.     The  case  does  not  appear  to  have   been  taken  up  on  March 

26th  ;  but  on  April  17fch  the  Subordinate  Judge  passed  an  order  that  peti- 

FULL      tioner  should  "  first  "  deposit  the  amount  of  defendant's  costs.     This  was 

BENCH,    paid  on  April   18th,   and  on    April  21st  the  petition  came  on  for  disposal. 

Between  April  17th    and  April  2 1st  there  had    [186]    been  a   change  of 

13  M.  178  gubordipate  Judges,  Mr.  Kanagasabai  Mudaliar  having  gone  on  leave  and 
(F.B,).  Mr.  Subbier  having  been  appointed  to  act  for  him.  On  April  21st  the 
petition  for  review  was  dismissed  by  the  latter  on  the  grounds  (l)  that  wit- 
ness' batta  was  not  paid  in  sufficient  time,  (2)  that,  the  order  of  notice  was 
not  sufficient  ground  for  holding  the  permanent  Subordinate  Judge  was 
satisfied  with  the  excuse,  and  (3)  that  the  costs  had  not  been  deposited 
with  the  petition  as  required  by  Section  17,  Act  IX  of  1887. 

The  question  for  the  Full  Bench  is  whether  having  regard  to  the 
provisions  of  Section  624  of  the  Civil  Procedure  Code,  the  Acting  Sub- 
ordinate Jurlge  was  competent  to  hear  and  finally  determine  the  applica- 
tion made  to  his  predecessor. 

The  party  aggrieved  by  a  decree  is  entitled  under  Section  623  to  ask 
for  a  review  of  judgment  on  all  the  grounds  mentioned  therein  when  the 
Judge  who  passed  the  decree  hear,-*  and  finally  determines  his  application. 
It  is  also  clear  from  Section  624  that,  when  the  Judge  who  delivered  the 
original  judgment  ceases  to  be  attached  to  the  same  Courb  before  the 
application  for  review  is  made,  it  can  only  be  made  on  the  specific  grounds 
mentioned  in  that  section.  There  are,  however,  two  intermediate  stages 
at  which  the  Judge  who  delivered  the  original  judgment  may  cease  to  be 
attached  to  the  same  Court,  viz.,  (I)  after  the  application  is  made  and  be- 
fore he  orders  notice  to  issue  under  Section  626,  and  (II)  after  he  orders 
notice  to  issue  and  before  he  hears  the  opposite  party  in  support  of  the 
original  decree  and  finally  determines  the  application.  As  regards  the 
former,  there  is  a  consensus  of  opinion  among  tbe  High  Courts  at  Madras, 
Calcutta  and  Allahabad — that  the  term  "  made  "  in  Section  624  must  be 
taken  to  signify  that  the  application  is  brought  under  the  judicial  cogni- 
zance of  the  Judge  who  delivered  the  judgment  to  be  reviewed  and  is 
considered,  if  not  finally  determined  by  him  under  Section  626,  see  Cheru 
Kurup  v.  Cheru  Kanda  Kurup  (1),  Karoo  Singh  v.  Deo  Narain  Singh  (2), 
and  Pancham  v.  Jhinguri  (3).  As  regards  the  latter,  the  substantial  ques- 
tion is,  whether  the  term  ''  made"  signifies  a  final  determination  of  the 
application  by  the  same  Judge  that  delivered  the  judgment  of  which  it  is 
desired  to  obtain  a  review. 

Section  624  limits  the  scope  of  Section  623  and  restricts  the 
[187]  remedy  provided  by  it,  and  unless  the  intention  is  clear  it  ought  to 
be  construed  so  as  to  advance  the  remedy.  In  their  ordinary  sense,  the 
words  "  no  application  shall  be  made  "  cannot  be  taken  to  mean,  no 
application  shall  be  finally  determined."  Again  in  form  Section  624 
contains  a  direction  to  the  party  seeking  to  obtain  a  review  of  judgment, 
and  in  substance  it  must  be  taken  to  limit  the  power  of  the  Court  to 
entertain  and  deal  with  the  application  only  to  the  extent  to  which  the 
remedy  is  taken  away  from  the  party  concerned.  To  hold  otherwise 
would  lead  to  this  anomaly,  viz.,  that  after  ordering  notice  and  before 
finally  disposing  of  the  application,  the  Judge  who  passed  the  decree 
might  die  or  be  removed  from  the  Court  and  the  party  lose  bis  remedy 
both  by  way  of  review  and  by  appeal  (which  might  become  barred).  It 

(1)  19  M.  509.  (2)  10  C.  80,  (3)  4  A.  278. 
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would  also   contravene   the   ordinary   rule   of  construction    that  a   pro-        1890 
vision     of    law    should    be    so    interpreted,    if   possible,    as    to     avoid      JAN.  8. 
injustice  to  a   suitor  or  as  not   to   leave   a    Court   that    is    once  seized 
of  jurisdiction  to  entertain  an  application  without  power  to  determine 
it.     It  is  no  doubt  true  that  Section  624  is  intended  to  give  legislative     BENCH. 
sanction  to  the  crinciples  laid  down  by  the  Privy  Council  in  Maharajah    .-TT"^ 
Maheshur    Singh    v.    The    Bengal    Government    (l)    in    which    it    was  ' 

observed  that  a  review  was  perfectly  distinct  from  an  appeal,  that  the 
primary  intention  of  granting  a  review  was  a  reconsideration  of  the 
same  subject  by  the  same  Judge  as  contradistiuguished  from  an  appeal 
which  is  a  rehearing  before  another  tribunal,  and  that  review  should  take 
place  before  the  same  Judge  that  delivered  the  judgment  except  in  cases  of 
necessity  such  as  the  death  or  removal  of  the  Judge.  Whilst  taking  these 
observations  as  a  guide  to  the  construction  to  be  put  upon  Section  624, 
regard  should  also  be  had  to  the  mode  in  which  legal  effect  was  intended 
to  be  given  to  them  by  that  section.  According  to  the  prior  law  as 
interpreted  by  the  Privy  Council,  a  review  might  take  place  in  case  of 
necessity  before  another  Judge  upon  all  the  grounds  mentioned  in  Section 
623  without  reference  to  the  question  whether  the  Judge  who  delivered 
the  original  judgment  ceased  to  belong  to  the  Court  before  or  after  the 
application  for  review  had  been  made.  But  Section  624  contemplates  the 
state  of  things  when  the  application  for  review  is  made  and  permits  or 
forbids  a  review  according  as  the  Judge  who  passed  the  original  decree  is 
[188]  or  is  not  then  attached  to  the  same  Court.  Though  the  intention  is 
clear  not  to  provide  even  for  a  case  of  necessity  before  the  Court  acquires 
jurisdiction  to  deal  with  the  application,  yet  it  may  well  be  that  the  exer- 
cise of  jurisdiction  which  once  vests  in  a  Court,  notwithstanding  a  subse- 
quent change  of  Judges  is  regarded  as  a  case  of  necessity.  That  this  is 
the  correct  view  is  placed  beyond  doubt  by  clause  (c)  added  to  Section  626 
by  the  Amendment  Act  VII  of  1888,  Section  59.  We  concur  in  the  view 
taken  in  Karoo  Singh  v.  Deo  Narain  Singh(%)  and  Fazel  Biswas  v.  Jamadar 
Sheik  (3)  and  we  are  not  prepared  to  follow  the  decision  in  Pancham  v. 
Jhinguri  (4). 

We  accordingly  answer  the  question  referred  to  us  in  the  affirmative. 

This  petition  coming  on  for  final  hearing  before  PARKER  and 
WILKINSON,  JJ.,  the  Court  delivered  the  following 

JUDGMENT. 

The  Full  Bench  having  held  that  the  Subordinate  Judge  had  jurisdic- 
tion to  make  the  order,  we  are  of  opinion  that  the  grounds  of  his  order 
cannot  be  supported. 

The  witnesses  were  all  resident  in  Tinnevelly  near  the  Court-house, 
and  some  of  them,  if  not  all,  might  have  been  served  between  February  17th 
and  February  23rd — at  all  events  the  plaintiff  was  entitled  to  the  issue  of 
the  summons.  The  fact  that  the  permanent  Subordinate  Judge  had  issued 
the  order  was  evidence  that  he  considered  some  prima  facie  ground  had 
been  shown,  and  we  think  that  Section  17  of  the  Small  Cause  Court 
Act  is  merely  directory.  The  costs  were  deposited  before  the  review  was 
heard. 

We  .therefore  set  aside  the  order  and  remand  the  petition  for  rehear- 
ing. The  costs  will  follow  the  result. 

(1)  7  M.I.  A.  283.  (2)  10  C.  80.  (3)  13  C.  231.  (4)  4  A.  278. 
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[189]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


LATE 

CIVIL. 


KONDAPPA  (Plaintiff),  Appellant  v.  SUBBA  AND  ANOTHER 
(Defendants,),   Respondents*      [16th  October,  1889.] 

A*\  ur     4(20 

1     Hindu  law — Revival  of  a  barred  debt  by  the  widow  •/  «  deceased  Hindu. 

Although  a  managing  member  of  a  pint  Hindu  family  cannot  as  such  revive  a 
barred  debt  as  against  his  coparceners,  it  is  competent  to  the  widow  of  a  deceased 
member  of  the  family,  who  represents  the  inheritance  for  the  'ime  being 
and  in  whom  it  is  a  pious  duty  to  pay  her  husband's  debts,  to  bind  the  reversion 
by  a  mortgage  executed  to  secure  Kuch  debts  though  they  were  barred  at  the 
time  of  its  execution. 

When  therefore  the  managing  members  of  an  undivided  Hindu  family,  after 
the  death  of  the  widow,  sold  family  property  for  the  purpose  of  discharging  such 
a  mortgage  : 

Held,  that  the  sale  was  binding  on  the  co-parcenary. 

[R.,5Ind.  Gas.  382  (383)  =  7  M.L.T.  363.] 

SECOND  appeal  against  the  decree  of  E.  Sewell,  Acting  District 
Judge  of  Biliary,  in  Appeal  Suit  No.  134  of  1888,  confirming  the  decree  of 
V.  Subramanyam,  District  Munsif  of  Penukonda,  in  Original  Suit  No.  403 
of  1887. 

Suit  to  establish  the  plaintiff's  right  to,  and  to  recover  possession  of, 
certain  land. 

The  plaintiff  and  his  undivided  brothers  (deceased)  were  members  of 
a  joint  Hindu  family.  Their  grandfather  and  one  Gurumurthi  Bhotlu 
were  undivided  brothers.  Gurumurthi  Bhotlu  died  leaving  only  a  widow 
Papamma,  and  the  plaintiffs  were  the  reversionary  heirs  to  his  estate.  In 
1877  Papamma  executed  an  usufructuary  mortgage  of  part  of  his  lands  to 
secure  a  debt  (which  was  then  barred  by  limitation)  incurred  by  him  to 
the  defendants  ;  and  in  1880  Papamma  having  died,  and  the  plaintiff's 
family  having  succeeded  to  the  estate  of  Gurumurthi  Bhotlu,  the  elder 
brother  of  the  plaintiff  executed  a  sale-deed  for  the  purpose  of  discharging 
the  mortgage.  The  plaintiff  now  charged  that  the  sale-deed  was  void  as 
against  him. 

[190]  The  District  Munsif  dismissed  the  suit,  and  his  decree  was 
upheld  on  appeal  by  the  District  Judge. 

The  plaintiff  preferred  this  appeal. 

Rama  Rau,  for  appellant. 

Rangacharyar,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for 
th«  purpose  of  this  report  from  the  judgment  of  the  Court. 

JUDGMENT. 

The  Judge  is  wrong  in  holding  that  the  manager  of  a  joint  Hindu 
family  can  qua  manager  revive  a  barred  debt  as  against  his  coparceners, 
and  his  decision  is  at  variance  with  the  Full  Bench  ruling  in  Chinnaya  v. 
Gurunatham  (l) .  But  the  decision  of  the  Judge  is  right,  inasmuch  as  the 
barred  debt  was  revived,  not  by  the  appellant's  brother,  but  by  the  widow  of 
Gurumurti  Bhotlu.  That  a  widow  is  at  liberty  to  pay  her  husband's 

*  Second  Appeal  No.  229  of  1889. 
(1)  5  M.  169. 
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debts,  although  barred  by  limitation,  is  recognised  by  the  Bombay  High 
Court  in  a  series  of  cases,  Bhala  Nahana  v.  Parbhu  Hari  (l),  Chimnaji 
Govind  Godbole  v.  Dinkar  Dhondev  Godbole  (2),  Bhau  Babaji  v.  Gopala 
Mahipati  (3).  The  discharge  of  her  husband's  debt,  whether  barred  or 
not,  was  clearly  a  pious  duty,  and  she  was  also  the  representative  of  the 
inheritance  for  the  time  being.  A  mortgage  by  her  would,  therefore, 
clearly  bind  the  reversion  by  Hindu  law,  provided  it  was  executed  bona 
fide.  In  the  present  case  the  appellant's  brothers  bona  fide  sold  a  portion 
of  the  property  to  discharge  such  a  mortgage  and  to  save  the  rest  of  the 
property  from  litigation,  and  we  concur  in  holding  that  the  sale  was  bind- 
ing on  the  appellant. 

The  appeal  is  dismissed  with  costs. 


13  M.  191  =  1  Weir  834. 

[191]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur,  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Handley. 


QUEEN-EMPRESS  v.  BAMANUJAM."     [13th  December.  1889.] 

Opium  Act — Act  I  of  1878,  Section  3 — License  to  possess  opium — Transport  of  opium. 

One  having  a  license  for  the  possession  of  opium  as  a  medical  practitioner, 
limited  to  eight  pollums  of  opium,  sent  his  servant  to  buy  from  a  licensed  dealer 
at  Sholavaram  and  bring  to  Madras  four  pollums  of  opium  ;  he  was  convicted  of 
the  offence  of  transporting  opium  without  license  : 

Held,  the  conviction  was  right. 

PETITION  under  Sections  435  and  439  of  the  Code  of  Criminal 
Procedure,  praying  the  High  Court  to  revise  the  finding  and  sentence  of  the 
Presidency  Magistrate,  Madras,  in  Calendar  Case  No.  17595  of  1889. 

Jagarau  Pillai  and  Nadamuni  Chetti,  for  the  accused. 

Mr.  Grant  (the  Crown  Prosecutor),  for  the  Crown. 

The  facts  of  this  case  appear  sufficiently  for  the  purposes  of  tbis 
report  from  the  judgment  of  the  Court. 

JUDGMENT. 

The  facts  proved  and  admitted  by  the  accused  are  that  in  June  last 
the  accused,  who  carries  on  business  as  a  chemist  and  druggist  in  Madras 
under  the  name  of  Le  Febour  and  Co.,  sent  his  servant,  the  first  prosecu- 
tion witness,  to  Sholavaram  in  the  Ponneri  Taluk  of  the  Chingleput  Dis- 
trict, to  buy  four  pollums  of  opium  from  one  Sathur  Khan,  a  licensed 
vendor  of  opium.  The  first  witness  accordingly  went  to  Sholavaram, 
purchased  the  opium,  and  brought  it  to  accused  at  Madras.  Accused 
has  a  license  from  the  Collector,  under  Rule  VI  of  the  rules  framed  by 
the  local  Government  under  the  Act,  for  the  possession  of  opium  as  a  medi- 
cal practitioner.  The  quantity  of  opium  which  he  may  have  in  his  posses- 
sion under  such  a  license  at  one  time  is  limited  by  Rule  VI  to  one  seer, 
equal  to  eight  pollums.  The  license  is  not  before  us ;  but,  assuming  it 
to  be  in  the  form  given  in  the  [192]  rules,  it  does  not  authorize  accused 
to  transport  op4um,  unless  such  authorization  can  be  implied  from 

'  Criminal  Revision  Petition  No.  270  of  1389. 
(1)  2  B.  67.  (2)  11  B.  320.  (3)  11  B.  325. 
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1889       the   license   to   possess.     Section    3  of  the   Opium  Act   I  of  1878  abso- 

DEO.  18.     lutely  prohibits  the  transport  of  opium,   which  is  denned  to  mean   the 

moving  it  from  one  place  to  another,  except  in  the  manner  prescribed   by 

APPEL-     tjhe  Act,  an(j   f;hQ  oniy  provisions  under  the  Act  allowing  transport  are 

LATE       contained  in  Rules  VIII  to  XIII,  which  only  apply  to  licensed  importers, 

C/BIMINAL.  farmers,  and  licensed   vendors,  under  none  of  which  classes  does  accused 

come. 

By  sending  his  servant  to  bring  ooium   from  Sholavaram  to  Madras 

1  Weir  834.  accused  was  clearly  transporting  opium  within  the  meaning  of  the  Act. 

Except  under  the  provisions  of  Rules  VIII  to  XIII  such   transport   is 

illegal,    and  the   license   he   holds   does   not    authorize   it   expressly  or 

impliedly. 

Whether  if  accused  had  carried  the  opium  himself  the  license  to 
possess  the  opium  would  necessarily  imply  a  right  to  transport  it   with 
him  and  so  over-ride  the  prohibition  of  transport  is  a  question  which  does 
not  arise  in  this  case  and  which  we  need  not  therefore  determine. 
The  conviction  was  right  and  the  petition  is  dismissed. 


13  M.  192. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


SlNGJEE  (Plaintiff),  Appellant  v.  TlRUVENGADAM  AND 
ANOTHER  (Defendants},  Respondents.*      [16th  August,  1889.] 

Transfer  of  Property  Act  (Act  IV  of  18821,  Sections  65,  63  -Mortgagor  and  mortgagee — 
Construction  of  mortgage— Sale  of  premises  at  suit  of  a  prior  mortgagee— Right  of  a 
second  mortgagee  to  sue  tlie  mortgagor  personally. 

The  defendants,  having  already  mortgaged  certain  land  to  another,  executed  a 
hypothecation  bond  comprising  the  sama  land  in  favour  of  the  plaintiff  to  secure 
a  debt  due  by  them  to  the  plaintiff  and  covenanted  therein  to  pay  to  him  daily 
the  proceeds  of  certain  sales  of  firewood,  of  which  the  plaintiff  was  to  credit  part 
towards  the  secured  debt.  The  defendants  having  failed  to  pay  the  amount  due  on 
the  first  mortgage,  the  first  mortgagee  obtained  a  decree  and  brought  the  land  to 
sale.  The  plaintiff  now  brought  a  suit  in  the  Small  Cause  Court  to  recover  the 
amount  due  on  footing  of  his  hypothecation  bond  : 

[193]  Held,  that  the  hypothecation  bind  contained  no  personal  covenant  by 
the  obligors,  but  that  on  the  construction  of  Sections  65  and  68  of  the  Transfer 
of  Property  Act  the  obligors  had  committed  default  so  as  to  entitle  the  obligee  to 
sue  them  personally  under  the  former  seation. 

[R.,  4C.L.J.  246  (251);  7  Ind.  Gas.  251  (252i.] 

APPEAL  under  Letters  Patent  of  the  High  Court,  Section  15,  ag  linst 
the  order  of  Wilkinson,  J.,  made  on  Civil  Revision  Petition  No.  227  of  1888, 
setting  aside  the  decree  of  the  Chief  Judge  ot  the  Court  of  Small  Causes 
at  Madras  in  Suit  No.  21478  of  1886. 

Suit  by  the  obligee  of  a  hypothecation  bond,  dated  16fch  March  1883, 
against  the  obligors  to  recover  principal  and  interest  of  a  debt  which  was 
secured  thereby.  The  operative  part  of  the  hypothecation  bond  was  as 
follows  : — 

"  The  amount  in  cash  that  we  have  this  day  received  on  account 
of  our  exigency,  having  hypothecated  the  properties  mentioned  below,  is 
Rs.  1,200 ;  in  words,  Rs.  one  thousand  and  two  hundred.  Since  we  have 
received  these  Rs.  1,200  we  will  pay  away  to  you  from  this  date  the 

*  Letters  Patent  Appeal  No.  13  of  1888. 
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rupees   arising  from  sale   every  day   in  the  firewood  depot  mentioned        1889 

below;    of    this,  if    any    money    is   required    for  railway    fare  expense,     AUG.  16. 

Ac.,  and  for  getting  fuel,  you  should    give  (us)  out  of  the  money  that 

we    give  each    day,  and   out  of    the  money  that  we  give    you  arising     APPEL- 

from  the  sale    each  day,    you  will  deduct   2  per  cent,   for  commission        LATE 

and  Rs.   100  per  mensem  towards  payment    of    the  principal  amount,      CIVIL. 

and  pay  us  the  remaining  amount.  We  will  settle  account  in  this  manner 

every  month.     If  we  do  not  give  the  sale-proceeds   according  to  the  terms    ^  "•  *^ 

mentioned  above,  and  if  we  fail   to  give  according  to  the  kist  (fixed  time), 

you  or  those  who  receive  your  order  should  collect,  on  the  properties  secured 

in  Madras  itself,   commission   at  Rs.  20  per  mensem  and  the  balance  of 

total  arrears  of  the  principal  (money)." 

The  land  comprised  in  this  instrument  was  subject  to  a  prior  instru- 
ment of  mortgage  executed  in  favour  of  K.  Guruvappa  Chetti  and  dated 
8th  December  1882 :  and  it  appeared  that  before  the  present  suit  it  had 
been  sold  at  the  suit  of  the  first  mortgagee.  The  Chief  Judge  accordingly 
held  under  Section  68  of  the  Transfer  of  Property  Act  that  the  plaintiff 
was  entitled  to  recover  the  amount  sued  for  from  the  defendants  personally 
and  passed  a  decree  as  prayed. 

The  defendants  presented  Civil  Revision  Petition  No.  227  of  [194] 
1888  praying  the  High  Court  to  revise  this  decree.  This  petition  came  on 
for  hearing  before  Wilkinson,  J.,  who  delivered  judgment  as  follows  : — 

"  It  is  contended  that  the  Small  Cause  Court  had  no  jurisdiction,  as 
there  was  no  personal  obligation  to  pay  the  mortgage  amount.  The 
bond  sued  on  certainly  gives  no  personal  remedy  against  the  defendants, 
but  provides  that  in  case  of  default  of  payment  in  a  certain  way,  the 
mortgagee  shall  collect  the  money  on  the  properties  secured.  But  the 
learned  Judge  of  the  Small  Cause  Court  held  that,  under  Section  68  of 
the  Transfer  of  Property  Act,  plaintiff  was  entitled  to  sue,  because  the 
property  hypothecated  had  been  sold  at  the  suit  of  the  first  mortgagee. 
I  do  not  comprehend  how  Section  68  applies  to  the  case.  The  mortgagee 
has  not  been  deprived  of  his  security  by  or  in  consequence  of  the  wrongful 
act  or  default  of  the  mortgagor.  It  is,  it  is  true,  argued  here  that  as  the 
mortgagor  made  default  in  discharging  the  first  mortgage,  Clause  (b) 
applies.  I  do  not  think  the  word  default  is  used  there  in  the  sense 
contended  for,  but  looking  at  Section  65  (c),  I  should  hold  that  a  mort- 
gagor made  default  where  he  failed  to  pay  public  charges  accruing  due  in 
respect  of  the  property.  We  do  not  know  what  the  terms  of  the  first 
mortgage  were,  nor  whether  there  was  any  so-called  default  on  the  part 
of  the  mortgagor  as  is  alleged.  The  decree  of  the  Small  Cause  Court 
was  therefore  ultra  vires  and  must  beset  aside  with  costs." 

The  plaintiff  preferred  this  appeal  against  the  order  of  Wilkinson,  J. 

Mr.  Gantz,  for  appellant. 

Rama  Eau,  for  respondents. 

JUDGMENT. 

Two  questions  are  raised  in  this  petition  : — first,  it  is  said  that  there 
is  in  the  hypothecation  bond  sued  on  a  covenant  to  pay,  on  which  the 
plaintiff  is  entitled  to  sue  the  defendants  personally.  By  the  bond  it  is 
stipulated  that  the  debtor  should  pay  to  the  obligee  every  day  the 
proceeds  of  sales  of  firewood  and  that  the  latter  should  retain  in  his 
hands,  out  of  the  amount  so  paid,  2  per  cent,  commission  and  Rs.  100 
towards  the  debt,  repaying  the  balance  to  the  obligor.  In  default 
of  such  payment  there  is  a  stipulation  that  the  obligee  may  collect  the 

847 


13  Mad.  195  INDIAN  DECISIONS,  NEW  SERIES  [Vol. 

0 

1889       money  due   from  the   hypothecated  property.     In   our  opinion    there  is 
AUG.  16.     clearly  no  covenant  to  pay  out  of  the  general   assets  of  the   obligor,  and 
[195]  therefore  the  plaintiff  cannot  recover  from  the  defendants  on  that 
APPEL-     footing.     On  this  point  the  learned  Judge  is  right. 

LATE  Then   it  is  said  that  there  has   been  default  on  the  mortgagor's  part 

CIVIL,      within  the  meaning  of  Clause   (6),  Section  68  of  the  Transfer  of  Property 

Act.     The   alleged  default  is  the  non-payment  of  the  amount  due  on  the 

13  M.  192.  fir8fc  mortgage  which  led  to  the  sale  of  the  mortgaged  property.  And  in 
this  connection  our  attention  is  drawn  to  Clause  (e),  Saction  65  : — "  ^nd 
where  the  mortgage  is  a  second  or  subsequent  incumbrance  on  the 
"  property,  that  the  mortgagor  will  pay  the  interest  from  time  to  time 
"  accruing  due  on  each  prior  incumbrance  as  and  when  it  becomes  due, 
"  and  will,  at  the  proper  time,  discharge  the  principal  money  due  on  such 
"  prior  incumbrance.  "  In  the  absence  of  an  express  contract  to  the 
contrary,  this  clause  would  certainly  be  an  authority  for  implying  a 
contract  on  the  part  of  the  mortgagor  in  favour  of  the  second  mortgagee 
to  pay  the  first  mortgage  debt  on  its  becoming  due,  and  a  breach  of  a 
covenant,  whether  express  or  implied,  would  equally  be  a  default  within 
the  meaning  of  Clause  (b)  of  Section  68.  The  conclusion  arrived  at  by  the 
Small  Cause  Court  is  therefore  right.  We  must  set  aside  the  order  of  the 
learned  Judge  and  restore  the  decree  of  the  Small  Cause  Court. 

The   revision  petition  is  dismissed   with  costs  including  the  costs  of 
this  appeal. 


13  M.  195. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Handley. 


KANDASAMI  (Defendant  No.  3),  Appellant  v.  AKKAMMAL  AND   OTHERS 

(Defendant  No.  2  and  Plaintiffs  Nos.  1  and  2),  Respondents* 

[30th  September,  1889.] 

Specific  Relief  Act — Act  I  of  1877,  Section  42 — Declaratory  decree — Suit  by  reversioner. 

The  intervention  of  two  life  estates  does  not  preclude  the  reversioner  from 
obtaining  a  declaration  of  his  interest  as  to  land  under  Specific  Relief  Act, 
Section  42. 

[R.,  32  C.  62  (69)  =9  C.W  N.  25  ;   A.W.N.   (1903)    207  ;  3  C.L.J.  224  (226)  ;  5  O.C.  360 
(364)  ;  149  P.R.  1908  ;  D.,  24  M.  405  (408).] 

SECOND  appeal  against  the  decree  of  G.  D.  Irvine,  Acting  District 
Judge  of  Coirnbatore,  in  Aooeal  Suit  No.  48  of  1888,  confirming  [196] 
the  decree  of  T.  Dorasami  Pillai,  District  Munsif  of  Erode,  in  Original 
Suit  No.  444  of  1884. 

The  plaintiffs  sued  as  the  brothers  of  one  Gopal  Chetty,  deceased, 
(the  husband  of  defendant  No.  2,  and  the  father  of  thte  deceased  husband 
of  defendant  No.  1),  for  a  declaration  that  certain  alienations  of  the 
property  of  their  late  husband,  made  by  defendants  Nos.  1  and  2,  res- 
pectively, in  favour  of  defendant  No.  3,  were  invalid  as  against  the 
plaintiff's  reversionary  interest. 

Defendants  Nos.  1  and  2  were  ex  parte  throughout.  The  District 
Munsif  passed  a  decree  as  prayed,  which  was  affirmed  on  appeal  by  the 
District  Judge. 

*  Second  Appeal  No.  88  of  1889. 
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Defendant  No.  3  preferred  this  second  appeal.  1889 

Mr.  Subramanyam  and  Mr.  DeRozario,  for  appellant.  SEP.  30. 

Rama  Rau,  for  respondents. 

The  arguments  adduced  on  this  second  appeal  appear  sufficiently  for     APPEL- 
the  purpose  of  this  report  from  the  judgment  of  the  Court.  LATE 

JUDGMENT.  CIVIL- 

It  is  urged  that  the  District  Judge  was  in  error  in  holding  that  the  ^  ".  *" 
suit  was  maintainable  under  Section  42  of  the  Specific  Belief  Act.  The 
last  male  owner  was  one  Sanjivi  Chetty,  the  first  defendant  is  his  widow, 
and  the  second  his  mother.  As  the  half-brothers  of  Sanjivi  Chetty's  father 
and  the  next  male  reversioners,  the  plaintiffs  brought  this  suit  to  set  aside  a 
mortgage  executed  by  the  first  defendant  in  favor  of  the  third  defendant. 
Under  Section  42  of  the  Specific  Relief  Act,  Illustration  (e),  it  is  clear  that, 
where  there  is  an  alienation  by  a  Hindu  widow  to  the  prejudice  of  the  male 
reversioner.  he  is  entitled  to  maintain  a  suit  for  a  declaration  that  the 
alienation  is  not  binding  upon  the  reversion.  It  was  also  held  by  the 
Judicial  Committee  in  Rani  Anand  Kunwar  v.  The  Court  of  Wards  (l)  that 
as  between  the  presumptive  reversionary  heir  and  a  more  remote  reversioner 
the  latter  was  not  entitled  to  maintain  a  suit:  for  a  declaratory  decree, 
unless  he  showed  collusion  between  the  former  and  the  widow.  The 
question  for  decision  in  this  appeal  is  whether  the  relation  between 
the  second  defendant  and  the  plaintiff  is  that  of  the  nearer  and  the 
more  remote  reversioners  within  the  meaning  of  the  Privy  Council 
decision.  The  second  defendant  has  only  a  widow's  estate,  which 
under  the  Mitakshara  law  is  a  qualified  heritage  and  [197]  an 
estate  interposed  bebwean  the  last  male  owner  and  the  next  full 
owner.  We  are  of  opinion  that  the  Judge  was  right  in  holding  that 
the  intervention  of  two  life  estates  does  not  alter  the  nature  of  the  rever- 
sionary interest,  which  Section  42  was  intended  to  protect.  His  view  is 
in  accordance  with  the  observations  made  by  this  Court  in  Narayana  v. 
Chengalamma  (2)  and  by  the  Privy  Council  in  Anant  Bahadur  Singh  v. 
Thakurain  Raghunath  Koar  (3).  Another  objection  urged  upon  us  is  that 
the  alienation  made  by  the  first  in  favor  of  the  third  defendant  is  binding 
on  the  reversion.  Both  the  Courts  below  find  that  the  appellant,  who 
dealt  with  a  Hindu  widow  and  was  therefore  bound  to  show  affirmatively 
the  legal  necessity  which  made  the  alienation  by  her  binding  on  the 
reversioners,  has  failed  to  establish  such  necessity.  The  question  whether 
there  was  such  legal  necessity  is  one  of  fact,  and  we  are  concluded  by  the 
.concurrent  findings  of  both  the  Courts  below. 

This  second  appeal  fails  and  we  dismiss  it  with  coats. 


(1)  6  C.  764.  (2)  10  M.  1.  (3)  9  I.A.  41  (53). 

849 
M  IV— 107 


13  Mad.  198  INDIAN  DECISIONS,  NEW  SERIES  [Yol, 

| 

1889  13  M.  197. 

OCT.  8.  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 

LATE 

CIVIL         BERESFORD  (Defendant),  Appellant  v.  EAMASUBBA  AND  ANOTHER 
'  (Plaintiffs),  Respondents*      [20th  August  and  8th  October,  1889.] 

18  M   197 

'     Hindu  law— Impartible  zamindari — Right  of  zamindar  to   alienate — Civil  Procedure 

Code.  Sections  437.  464—  Regulation  V  of  1804  (Madras),  Sections  2,  8— Suit   by  a 
ward  of  the  Court  of  Wards— Non-joinder  and  misjoinder  of  parties. 

The  holder  of  an  impartible  zamindari,  governed  by  the  law  of  primogeniture, 
having  a  son,  executed  a  mining  lease  of  part  of  the  zamindari  for  a  period  of 
twenty  years,  by  whioh  no  benefit  was  to  accrue  to  the  grantor  unless  mining 
operations  were  carried  on  with  success,  and  the  commencement  of  mining 
operations  was  left  optional  with  the  lessee.  On  the  death  of  the  grantor,  hia 
minor  son  and  successor,  by  the  Collector  of  the  district  as  bis  next  friend, 
(authorized  in  that  behalf  by  the  Court  of  Wards),  now  sued  the  assignee  of  the 
lessee  to  have  the  lease  set  aside.  The  second  plaintiff  was  the  grantee  from  the 
Court  of  Wards  (acting  on  behalf  of  the  minor  zamindar)  of  certaiu  mining  [198] 
rigbts  on  the  same  land.  The  defendant  hud  executed  a  declaration  of  trust  in 
respect  of  his  interest  in  favor  of  certain  persons  who  were  not  joined  : 
Held— 

(1)  Per  Parker,  J.,  that  the  first   plaintiff  could   sue  by  the  Collector  of  North 
Arcot  as  his  next  friend,  since  the  Court  of  Wards  had  authorized  the  latter  to 
conduct  the  suit  ; 

(2)  Per  •  Muttusami    4yyar  and    Wilkinson,   JJ.    (affirming   the  judgment  of 
Parker,  J.)  (1)  that  the  interests  of  the  first  and  second  plaintiffs   not   being  in- 
consistent with  each   other,   the   suit  was  not  bad  for  misjoinder  ;  (2)  that  the 
defendant's  interests  not  having  been  shown  to  be  hostile  to  those  of  the  persons 
entitled  under  the  declaration  of  trust,  the  suit  was  not  bad  for  non-joinder ', 

(3)  that  the  lease  was  not  one  which  a  managing  member   of  an  ordinary  joint 
family  governed  by  Mitakshara  law  could  providently  enter  into  ; 

(3)  Per  Muttusami   Ayyar  and    Wilkinson,    JJ.    (reversing   the  judgment  of 
Parker,  J.)  that  in  the  absence  of  evidence  of  any  family  custom   rendering  the 
zamindari  inalienable  by  the  zimindar  for   the   time  being  for  purposes  other 
than  those  warranted  by  the  Mitakshara  law,  the  lease  was  not  invalid  as  against 
the  plaintiffs.  Sartaj  Kuari  v.  Deoraj  Kuari  (I.L.R.,  10  All.,  272)  discussed  and 
followed, 

[R.,  14  M.  289(293);  16  M.  11(16);  20  M.  167  (182);  22  M.  383  (395)  (P.C.)  =  1 
Bom.L.R.  277  =  3  C.W-N.  415  =  261.  A.  83  =  7  Bar.  P.C.J.  481  ;  27  M.  131  (142) 
(P.C.)  =  6  Bom.L.R.  7  =  8C.W.N.  186  =  31  I. A.  1  =  8  Sar.  P.C.J.  568;  29  M. 
453  (456)  =  16M.L.J.  339  =  1  M.L.T.  272;  23  M.L.J.  658  (663)  =  12  M.L.T  571 
=  (1913)  M.W.N.  86  (89);  D.,  38  C.  342  (351)  =  l3  C.L.J.  3  =  8  Ind.  Cas.  837.] 

APPEAL  against  the  decree  of  PARKER,  J.,  (sitting  on  the  Original 
Side  of  the  High  Court)  in  Civil  Suit  No.  2  of  1889. 

This  was  a  suit  by  the  minor  zamindar  of  Kangundi  by  his  next 
friend  the  Collector  of  North  Arcot;,  appointed  as  such  by  the  Court  of 
Wards  under  Madras  Regulation  V  of  1804,  to  set  aside  an  instrument, 
dated  18th  April  1876,  and  executed  by  the  late  zamindar  of  Kangundi, 
the  father  of  the  plaintiff,  to  one  Saravana  •  Muttu  Pillai,  deceased,  where- 
by the  exclusive  right  of  mining  in  part  of  the  zamindari  was  conveyed  to 
the  latter,  on  the  ground  that  the  instrument  was  not  binding  on  the  son 
and  successor  of  the  grantor.  The  second  plaintiff  was  joined  on  the 
ground  that  the  Court  of  Wards  having  repudiated  on  behalf  of  the  first 
plaintiff,  the  instrument  above  referred  to  had  purported  to  grant  to  him 
an  exclusive  license  to  search  for  gold  and  other  metals  in  the  Kangundi 
zamindari.  The  defendant  was  the  assignee  of  the  rights  of  Saravana 

•  Appeal  No.  2  of  1889. 
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Muttu  Pillai  under  the  instrument  of  18th  April  1876,  of  which  he  (the 
defendant)  had  since  executed  a  declaration  of  trust,  Exhibit  I,  in  favor  of 
certain  other  persons  who  were  not  joined  as  parties  to  the  suit. 

It  was  admitted  that  the  Kangundi  zamindari  was  impartible  and 
was  governed  by  the  law  of  primogeniture.  And  it  appeared  that  the 
grantor  of  the  lease  sought  to  beset  aside  died  on  17th  February  1883 
leaving  two  sons,  of  whom  the  first  plaintiff,  who  was  born  about  1869, 
was  the  eldest.  The  instrument  of  the  18th  April  1876  was  filed  as 
Exhibit;  A. 

[199]  Mr.  Shaw  for  defendant  objected  at  the  hearing  that,  under 
the  terms  of  Section  464  of  the  Code  of  Civil  Procedure,  the  first 
plaintiff  could  not  sue  by  the  Collector  of  North  Arcot  as  his  uext  friend. 

With  regard  to  this  objection  the  learned  Judge  said  in  delivering 
judgment: — "I  overruled  that  objection  as  it  appeared  to  me  that  the 
"  effect  of  that  section  is  merely  to  prevent  any  person  other  than  some 
"  agent  acting  under  the  authority  of  the  Court  of  Wards  from  being 
"  admitted  as  next  friend  to  a  minor  whose  estate  has  been  taken  under 
"  the  management  of  the  Court.  In  the  plaint  as  first  presented  the 
"  manager  appointed  under  Section  8,  Eegulation  V  of  1804,  was  entered 
"  as  the  next  friend  of  the  minor  first  plaintiff .  That  manager  was  subse- 
"  quently  dismissed,  and  the  Court  authorized  the  Collector  of  North 
"  Arcot  to  conduct  the  suit.  There  is  nothing  in  the  ^Regulation  to  restrict 
"  the  duty  to  the  managers  appointed  under  Section  8 ;  the  Collector  is 
"  ex-officio  agent  of  the  Court,  and  the  direction  would  be  perfectly  legal 
"  under  Section  2.  The  objection  is  merely  formal,  and  in  a  similar  case 
"  the  Privy  Council  refused  to  hear  such  an  objection.  Babooo  Hurdey 
"  Narain  Sahu  v.  Pundit  Baboo  Eooder  Perkash  Misser  (l).  " 

The  Advocate-General  (Hon.  Mr.  Spring  Branson)  and  Mr.  Michell 
for  the  plaintiffs  argued  that  the  lease  of  18th  April  1876  was  improvident 
and  was  invalid  as  against  the  first  plaintiff,  who  was  already  born  at 
the  date  of  its  execution. 

Mr.  Shaw  objected  further  to  the  frame  of  the  suit  on  the  grounds 
that  the  second  plaintiff  had  no  right  to  sue  jointly  with  the  first  plaintiff, 
that  the  beneficiaries  under  the  declaration  of  trust  executed  by  the  defend- 
ant should  have  been  joined,  and  argued  that  the  lease  sought  to  be  set 
aside  was  not  invalid  as  against  the  first  defendant. 

Upon  the  question  of  the  validity  of  the  lease  PARKER,  J.,  delivered 
judgment  as  follows  : — 

''  The  real  question  in  the  suit  is  whether  the  lease  granted  by  the 
late  zamindar  is  binding  on  the  estate  in  the  hands  of  his  successor, 
and  I  am  of  opinion  that  it  is  not.  Though  the  estate  is  an  imparti- 
ble zamindari,  there  are  still  rights  of  survivorship,  Gavuridcvamma 
Garu  v.  Ramandors,  Garu  (2).  and  Naraganti  [200]  Achamma  Garu  v. 
Venkatachalapati  Nayanivaru  (3).  The  learned  Advocate- General  does 
not  contend  that  the  lease  is  invalid  merely  because  it  is  a  long  lease  run- 
ning beyond  the  life-time  of  the  grantor,  for  the  validity  of  such  leases  if 
made  for  proper  purposes  beneficial  to  the  family  is  well  recognized.  See 
Mana  Vikiraman  v.  Sundaran  Pattar  (4).  But  he  contends  that  the  lease 
was  prejudicial  to  the  interests  of  the  family  and  altogether  beyond  the  scope 
of  the  authority  of  the  zamindar  for  the  time  being.  Mr.  Shaw,  on  the 
other  hand,  contends  that  the  test  is  not  whether  the  lease  has  turned 
out  beneficially,  but  whether,  having  regard  to  the  circumstances  of  the 
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1889        country  at  the  time  at  which  it  was  granted,  it  might  be  viewed  as  not  at 
OCT.  8.       that  time  detrimental. 

"  It  is  further  urged  that  the  royalties  agreed  to  be  paid  by  Mr.  Lonsdale 
APPEL-     <(;hQ  second  plaintiff)  are  similar  to    the  terms   to    which    defendant  has 
LATE       agreed,  and  that   nothing  is  to  be  gained   by    substituting   one  lessee  for 
GlVII..      another. 

"  Not  only  was  Exhibit  A  granted  without  consideration  for  a  term  of 
18  M.  197,  f  ,venty  years,  but  there  are  no  provisions  in  the  document  requiring  the 
1  issee  to  work  either  within  a  given  time  or  at  all,  nor  are  there  any  pro- 
visions for  the  cancellation  of  the  lease  in  case  the  concession  is  not 
worked.  This  is  what  has  actually  occurred.  It  is  stated  in  the  plaint, 
anrl  the  allegation  is  not  traversed  that  nothing  whatever  has  been  done  by 
the  lessee;  nor  is  he  bou  nd  to  do  anything;  and  the  consequence  is  that 
the  successors  of  the  grantor  might  be  obliged  to  wait  till  1896  before 
they  could  derive  any  profits  from  gold  mining  on  the  estate  if  from  want 
of  capital  or  want  of  will,  the  defendant  neglected  to  utilize  bis  conces- 
sion. And  this  without  any  consideration  whatever.  A  mere  one-s'ded 
agreement  it  is  impossible  to  imagine,  and  even  judged  by  the  test  pro- 
posed by  the  learned  counsel  for  the  defendant  the  lease  could  not  be 
upheld. 

"  There  will  be  a  decree  for  plaintiffs  with  costs  declaring  the  lease 
void  and  for  its  cancellation." 

The  defendant  preferred  this  appeal  against  the  decree  of  Parker,  J. 
Mr.  K.  Brown,  for  appellant. 

The  Advocate -General  (Hon.  Mr.  Spring  Branson)  and  Mr.  Kernan  for 
respondents. 

[201]  The  arguments  adduced  on  this  appeal  appear  sufficiently  for 
the  purposes  of  this  report  from  the  following 

JUDGMENTS. 

MUTTUSAMI  AYYAB,  J. — The  first  respondent  is  the  minor  zamindar 
of  Kangundi  in  the  district  of  North  Arcot  and  the  appellant  is  the  assignee 
of  a  mining  lease  which  was  granted  by  the  late  zamindar  on  18th  April 
1876  to  one  Saravana  Muthu  Pillai  and  by  him  transferred  on  16th  October 
1876  to  Major-General  Beresford  and  Mr.  Alexander  Mackenzie.  Mr.  Mac- 
kenzie transferred  his  interest  on  21st  July  1877  to  General  Beresford, 
who,  on  8th  December  1881,  executed  a  declaration  of  trust  in  favor  of 
certain  persons  in  trust  for  whom  he  agreed  to  hold  certain  shares  in  the 
lease.  The  late  zamindar  died  on  17th  February  1883  and  the  zamindari, 
which  is  an  impartible  estate,  devolved  by  custom  on  his  eldest  son,  the 
first  respondent,  by  right  of  primogeniture.  As  he  was  a  minor,  the  Court 
of  Wards  took  the  estate  under  its  management  on  llth  April  1883  ;  there- 
upon, the  appellant  inquired  on  7th  April  1886  if  the  Court  would  renew 
the  lease  for  a  further  period  of  ten  or  twenty  years.  The  Court  of  Wards 
repudiated  the  lease  on  7th  May  1886,  but  offered  to  consider  any  proposals 
which  might  be  made  on  terms  similar  to  those  made  in  connection  with 
mining  leases  granted  by  the  Government.  No  such  proposals  being  made, 
they  granted  a  lease  to  the  second  respondent  for  two  years  to  search  for 
gold  and  other  metals  in  a  portion  of  the  zamindari  on  25th  February  1887. 
The  minor  zamindar  and  the  lessee  of  1887  brought  this  suit  to  have 
it  declared  that  the  lease  granted  in  1876  by  the  late  zamiudar  was 
null  and  void  as  against  them.  The  plaint  stated  that  the  zamindari  wa? 
the  lessor's  ancestral  property,  that  he  had  two  undivided  sons  living 
at  the  date  of  the  lease  aged  seven  and  five  years  respectively,  and  that  the 
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lease  granted  by  him  in  1876  was  invalid  under  the  Mitakshara  law  as 
against  his  sons.  Tha  learaed  Judge  in  the  Court  below  decreed  the 
claim  and  considered  the  lease  cq  be  improvident  and  in  excess  of  the 
late  zamindar's  authority  as  the  zanaindar  for  tha  time  being  of  an  im- 
partibla  ancestral  estite  belonging  to  a  joint  Hindu  family  governed 
by  the  Mitakshara  law.  The  first  question  argued  in  support  of  this 
appeal  is  whether  the  oarties  named  in  Exhibit  I  as  beneficiaries  ought  to 
have  been  made  defendants.  The  learned  Judge  below  held  that  there  was 
no  privity  of  contract  between  them  and  the  minor  zamindar,  and  that 
they  were  not  necessary  [202]  parties  to  the  suit.  In  this  conclusion  I 
conour.  Exhibit'  I  only  declares  a  trust  and  constitutes  the  relation  of 
cestuique  trust  and  trustee  between  the  beneficiaries  mentioned  in  it  and 
Major-General  Bere^ford.  lo  is  provided  by  Section  437  of  the  Code  of 
Civil  Procedure  that  in  all  suits  concerning  property  veste  1  in  a  trustee, 
the  trustee  shall  reuresent  the  persons  beneficially  interested  in  such  pro- 
perty, and  it  shall  not  ordinarily  be  necessary  to  make  such  persons  paities 
to  the  suit.  But  the  Court  may,  if  it  think  fit,  order  them  or  any  of  them 
to  be  made  such  parties.  Toe  last  clause  is  taken  from  15  &  16  Vic.,  cap. 
86,  Section  42,  rule  9,  and  beneficiaries  are  made  parties  in  England  when 
the  trustee  is  either  wholly  uninterested  or  has  an  interest  adverse  to 
their  interest — Clegg  v.  Rowland  (1),  Payne  v.  Parker  (2).  In  the  case 
before  us,  the  appeliant  filed  no  written  statement,  nor  are  we  referred  to 
any  averment  or  evidence  to  the  effect  that  the  appellant's  interest  was 
hostile  to  that  of  the  beneficiaries.  I  do  not  consider  that  this  contention 
as  to  non-joinder  can  be  supported. 

The  next  question  is  whether  the  second  plaintiff  was  properly  allowed 
to  intervene  as  a  co- plaintiff.  It  is  not  denied  that  he  has  an  interest 
in  the  subject-matter  of  the  suit  to  the  extent  mentioned  by  the  learn- 
ed Judge,  and  such  interest  could  not  take  effect  if  the  lease  sought  to 
be  sAt  aside  were  valid.  It  is  not  necessary  that  the  interests  of  co- 
plaintiffs  sh  >uid  be  co-extensive,  bub  it  is  sufficient  if  they  are  not;  incon- 
sistent with  each  other.  On  this  point  also  the  decision  appealed  against 
is  right. 

Passing  on  to  the  merits,  the  substantial  question  for  decision  is 
whether  the  mining  lease  evidenced  by  Exhibit  A  is  binding  on  the  minor 
zamindar.  It  was  executed  by  his  late  father  and  purports  to  giant 
mining  rights  over  a  portion  of  the  Kangundi  zamindari  for  a  period  of 
twenty  years.  But  it  is  so  framed  tha*".  no  benefit  could  accrue  from  it 
to  the  lessor  unless  and  until  the  lessee  commenced  mining  operations, 
and  there  is  no  provision  whereby  the  former  can  insist  upon  the  latter 
commencing  those  op  rations  at  any  time  within  that  period.  It  was 
practically  left  to  the  arbitrary  discretion  of  the  lessee  either  to  commence 
work  or  not,  and  the  result  is  that  nothing  has  been  done  by  the  lessee, 
though  the  lease  was  granted  in  1876.  The  learned  Judge  is,  therefore, 
well  founded  in  holding  that  the  transaction  is  not  [203]  one  which  the 
manager  of  a  joint  Hindu  family  acting  with  ordinary  care  and  prudence 
in  the  exercise  of  his  qualified  power  of  dealing  with  family  property 
should  conclude. 

It  is  urged  for  the  apoellant  that  there  was  no  improvidence  in 
securing  the  benefit  of  English  capital  and  appliances  without  which  no 
mining  operations  could  ordinarily  be  carried  on  in  India.  But  it  must  be 
observed  that  the  learned  Judge  did  not  take  exception  to  granting  a 
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raining  lease  for  that  purpose,  but  objected  to  the  particular  transaction 
evidenced  by  document  A,  which  was  not  calculated  to  secure  the  benefit 
suggested  for  the  appellant  within  a  reasonable  time  and  has  in  the  result 
failed  to  do  so  for  upwards  of  ten  years.  I  cannot  say  that  the  learned 
Judge  was  not  warranted  in  finding  that  the  transaction  was  not  for  the 
benefit  of  the  joint  family.  His  opinion  is  in  accordance  with  the  course 
of  decisions  in  this  Presidency  as  to  the  disposing  power  of  the  owner  for 
the  time  being  of  an  impartible  estate. 

The  law  hitherto  administered  in  this  Presidency  was  explained  by 
this  Court  as  follows  in  Naraganti  Achammagaru  v.  Venkatachalapati 
Nayanivaru  (1) : — "Where  property  is  held  in  co-parcenary  by  a  joint 
Hindu  family,  there  are  ordinarily  three  rights  vested  in  co-parceners — 
the  right  of  joint  enjoyment,  the  right  to  call  for  partition,  and  the  right 
of  survivorship.  Where  impartible  property  is  the  subject  of  such  owner- 
ship, the  right  of  joint  enjoyment  and  the  right  of  partition,  as  the  right 
of  an  undivided  co-parcener,  are,  from  the  nature  of  the  property,  incap- 
able of  existence.  But  there  being  nothing  in  the  nature  of  the  property 
inconsistent  with  the  right  of  survivorship,  it  may  be  presumed  tnat  that 
right  remains.  Trie  right  to  call  for  partition  altogether  disappears — the 
right  of  joint  enjoyment  is  superseded  by  a  right  of  successive  enjoyment. 

Where  from  the  nature  of  the  property    possession  is  left;  with    one 

co-parcener,  the  others  are  not  divested  of  co-ownership.  Their  necessary 
exclusion  from  possession  imposes  on  the  co-owner  in  possession  two 
obligations  to  his  co-parceners  in  virtue  of  their  co-ownership — the  obli- 
gation to  provide  them  with  maintenance  and  the  obligation  to  preserve 
the  corpus  of  the  estate."  The  Court  then  referred  to  the  decision  of  the 
Privy  Council  in  Katama  Natchiar  v.  The  Rajah  of  ShivaQunqa  (2), 
where  their  Lordships  declared  that,  in  the  absence  of  [204]  proof 
of  a  special  custom  of  descent,  the  succession  to  a  zamindari  imuartible 
and  capable  of  enjoyment  by  one  member  only  of  the  family  at  a 
time  is  governed  by  "  the  general  Hindu  law  prevalent  in  that  part  of 
India  with  such  qualifications  only  as  flow  from  the  impartible  character 
of  the  subject,"  and  observed  that  the  ownership  of  the  co-parcener  in 
possession  was  not  sole  was  shown  by  the  rule  restraining  the  alienation 
of  the  corpus  by  the  co-parcener  in  possession  and  by  the  exclusion  of  the 
widow  from  inheritance  in  the  presence  of  undivided  collateral  males. 

Again,  in  Gavuri  Dsvamma  Garu  v.  Raman  Dora  Garu  (3)  decided  in 
1867,  this  Court  observed  : — "  Such  usage  (viz.,  of  impartiality)  does  not 
interfere  with  the  general  rules  of  succession  further  than  to  vest  the 
possession  and  enjoyment  of  the  corpus  of  the  whole  of  the  estate  in  a 
single  member  subject  to  the  legal  incidents  at' ached  to  it  as  the  heritage 
of  an  undivided  family."  It  was  also  considered  then  that  the  decision 
was  in  accordance  with  the  observations  of  the  Privy  Council  on  the  sub- 
ject. Thus,  the  principle  which  has  hitherto  guided  the  Courts  in  this 
Presidency  as  supported  by  the  observations  of  the  Judicial  Committee  has 
been  this — that  when  an  estate  is  shown  to  be  impartible  by  custom,  the 
general  law  is  superseded  only  to  the  extent  of  excluding  the  right  of 
partition  and  of  joint  enjoyment,  and  the  Mitakshara  law  governs  the 
disposing  power  of  the  coparcener  in  sole  possession  over  the  corpus  of  the 
estate.  But  this  view  of  the  law  was  overruled  by  the  Privy  Council  in 
the  case  of  Sartaj  Kuari  v.  Deoraj  Kuari  (4).  There,  the  High  Court  at 
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Allahabad  held  that  unless  alienability  was  shown  to  be  sanctioned  by 
custom,  the  general  Mitakshara  law  restricted  the  cower  of  alienation 
possessed  by  the  co-parcener  in  sole  possession  of  an  impartible  raj.  Their 
Lordships  of  the  Privy  Council  held  that  the  eldest  son,  where  the  Mitak- 
shara law  prevails  and  there  is  the  custom  of  primogeniture,  does  not 
become  a  co-sharer  with  his  father  in  the  estate,  that  the  inalienability  of 
the  estate  depends  upon  custom  which  must  be  proved  or  it  may  be,  in 
some  cases,  upon  the  nature  of  the  tenure.  The  grounds  of  their  decision 
are  (i)  that  the  son's  right  by  birth  under  the  Mitakshara  is  so  con- 
nected with  the  right  to  demand  partition  of  the  estate  that  it 
does  not  exist  independently  of  the  latter  right ;  (ii)  that  when  there 
[205]  is  no  right  to  demand  partition  and  when  the  estate  descends  by 
custom  to  the  eldest  son  by  primogeniture,  as  if  the  property  were  held  in 
severalty,  that  mode  of  succession  cannot  be  reconciled  with  joint  owner- 
ship which  under  the  general  law  is  the  cause  of  the  restraint  on  aliena- 
tion ;  and  (iii)  that  inalienability  is  not  to  be  inferred  as  a  matter  of  law 
from  impartibility,  but  that  it  may  be  specially  proved  by  custom.  The 
Judicial  Committee  considered  also  the  observations  of  the  same  tribunal 
in  the  Shivagunga  case  (1)  and  in  the  Naraganti  Paleiyam  Case  (2)  on 
which  the  course  of  decisions  in  this  Presidency  was  founded,  and  in  other 
cases,  and  further  adverted  to  the  right  of  the  junior  members  of  the  family 
to  be  maintained  out  of  the  estate  and  their  right  of  succession.  Their 
Lordships  observed  that  though  an  impartible  estate  may  be  for  some  pur- 
poses spoken  of  as  joint  family  property,  the  co-parcenary  in  it,  which 
under  the  Mitakshara  law  is  created  by  birth,  does  not  exist,  and  that  in 
all  the  previous  cases  the  question  was  as  to  the  right  of  succession  to 
the  property  on  the  death  of  the  raja  or  zamindar,  and  that  it  was  held 
that  for  the  purpose  of  determining  who  was  entitled  to  succeed,  the  estate 
must  be  considered  as  the  joint  property  of  the  family.  Referring  to  the 
remark  of  the  Judicial  Committee  in  the  Shivagunga  case,  that  though  the 
zemindari  was  impartible,  it  was  part  of  the  common  family  property,  they 
observed  that  it  must  ba  understood  with  reference  to  the  question  which 
was  then  before  their  Lordships.  The  decision  of  the  Privy  Council  in  the 
Allahabad  case  followed  the  decision  of  the  same  tribunal  in  Raja  Udaya 
Aditya  Deb  v.  Jadab  Lai  Aditya  Deb  (3)  which  was  decided  in  1881.  We 
are  concluded  by  the  authority  of  the  Privy  Council,  and  the  lease  in  dis- 
pute cannot  be  set  aside  on  the  ground  that  under  the  general  Mitakshara 
law  it  is  not  binding  on  the  first  respondent.  The  Privy  Council  decision, 
however,  does  not  operate  to  render  alienable  an  impartible  estate 
inalienable  by  custom  or  by  the  nature  of  its  tenure,  but  it  is  an  authority 
only  to  the  extent  that  inalienability  is  not  to  be  inferred  as  a  matter 
of  general  Mitakshara  law  from  impartibility.  I  am  of  opinion  that 
before  disposing  of  this  appeal  we  must  ask  the  Court  below  to  try  the 
question ; — 

Whether  by  family  custom  the  Kangundi  zamindari  is  inalien-[206] 
able  by  the  zamindar  for  tha  time  being  for  purposes  other  than  those  war- 
ranted by  the  Mitakshara  law. 

Both  parties  are  ab  liberty  to  adduce  fresh  evidence,  and  the  finding 
will  be  returned  within  thre3  months  from  data  of  the  receipt  of  this 
.order,  and  seven  days,  after  tne  posting  of  tha  finding  in  this  Court,  will 
be  allowed  for  filing  objections. 
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WILKINSON,  J. — The  facts  of  this  case  are  sufficiently  set  forth  in 
the  judgment  of  the  learned  Judge.  Two  objections  have  been  taken  to 
his  decision  :  First,  it  is  argued  thab  all  the  persons  mentioned  in  the 
fifth  issue  should  have  been  made  defendants  and  that  the  suit  is  bad  for 
non-joinder  of  parties  ;  secondly,  it  is  contended  that  plaintiff  not  having 
proved  that  by  law  or  family  custom  the  late  zemindar  had  not  power  to 
alienate,  he  could  not  impeach  the  alienation. 

With  reference  to  the  first  objection,  the  case  is  governed  by  the  provi- 
sions of  Section  437  of  the  Civil  Procedure  Code.  On  the  8th  December 
1881  the  defendant  executed  a  declaration  of  trust  on  behalf  of  certain 
persons,  who  were  declared  to  be  partners  and  co-owners  with  him  in  the 
rights,  benefits,  and  privileges 'of  the  lease.  The  deed  set  forth  that  the 
defendants  held  such  lease  with  all  rights,  benefits,  and  privileges  granted 
thereby  on  behalf  of  himself  and  as  trustee  for  the  several  persons  who 
were  partners  with  him,  and  he  covenanted  at  any  future  time  at  the 
request;  and  costs  of  the  said  persons  to  convey  and  assign  their  respective 
shares  to  them.  The  contention  in  the  present  case  being  between  the 
persons  beneficially  interested  and  a  third  person,  the  trustee  sufficiently 
represented  all  the  persons  interested.  It  appears  from  the  English  cases 
that  all  the  beneficiaries  are  necessary  parties  only  where  the  trustee  is 
wholly  uninterested  or  has  an  interest  adverse  to  the  beneficiaries  (Clegg 
v.  Rowland  (1),  Payne  v.  Parker  (2).)  It  has  b°en  held  that  where  a  trustee 
seeks  to  redeem,  or  in  cases  for  partition  or  for  sale  and  partition  the 
trustee  sufficiently  represents  the  beneficiaries  for  the  purpose  of  the  suit. 
In  the  present  case  the  defendant  is  net  a  bare  trustee,  but  a  co-owner 
and  partner,  and  holds  the  lease  as  such  and  as  trustee  for  his  partners. 

In  support  of  his  second  contention,  the  learned  counsel  for 
the  appellant  relies  upon  two  Privy  Council  cases  reported  at  Sartaj 
Kuari  v.  Deoraj  Kuctri  (3)  and  Raja  Udaya  Aditya  Deb  v.  [207] 
Jadab  Lai  Aditya  Deb  (4).  In  both  these  cases  the  suit  was  insti- 
tuted to  set  aside  a  permanent  alienation  made  by  the  holder  for  the 
time  being  of  an  impartible  zamindari  and  it  was  held  that  unless  it  is 
shown  that  there  is  some  custom  which  would  prevent  the  operation  of  the 
general  law  empowering  alienation,  proof  of  custom  that  the  estate 
descended  to  the  eldest  son  is  not  sufficient  to  invalidate  the  alienation. 

In  the  Allahabad  case  the  question  was  as  to  the  validity  of  the  gift 
of  certain  villages  forming  part  of  the  heredita-ry  and  impartible  estate  in 
favor  of  a  younger  wife,  and  it  was  disputed  by  the  raja's  eldest  son.  The 
raja  in  his  defence  alleged  a  right  to  make  any  transfer  and  set  up  trans- 
fers of  every  description  from  of  old.  The  High  Court  decided  against 
the  alienation,  finding  against  the  fact  and  custom  of  alienations  set  up- 
by  defendant.  Their  Lordships  of  the  Privy  Council  reversed  that 
decision  on  the  ground  that  inalienability  depends  upon  custom  which 
must  be  proved,  or  it  may  be  in  some  cases  upon  the  nature  of  the  tenure. 
They  pointed  out  that  if  there  were  no  family  custom  of  impartibility,  the 
raja's  power  over  the  estate  would  be  governed  by  the  law  of  the  Mitak- 
shara,  which  renders  the  father  subject  to  the  control  of  his  sons  in 
regard  to  the  immoveable  estate,  and  that  the  gift  would  have  been  void. 
They  wont  on  to  say  that  the  property  in  the  paternal  or  ancestral  estate 
acquired  by  birth  under  the  Mitakshara  is  so  connected  with  the  right  to 
partition  that  it  does  not  exist  where  there  is  no  right  to  partition.  They 
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quoted  with  approval  two  Calcutta  cases,  Thakoor  Kapilnnuth  Sahai  Deo 
v.  The  Government  (.1)  and  Raja  Udaya  Aditya  Deb  v.  Jadab  Lai  Aditya 
Deb  (2),  in  which  it  was  held  that  it  was  necessary  for  the  plaintiff,  who 
alleged  that  the  descent  of  the  estate  was  governed  by  Mitakshara  law,  and 
that  by  the  usage  and  custom  of  the  family  the  estate  was  impartible  and 
descendible  according  to  the  law  of  primogeniture  on  the  male  heirs  of 
the  original  grantee,  to  show  that  there  was  some  custom  which  would 
prevent  the  operation  of  the  general  law  empowering  alienation.  The 
decision  was  given  in  1888.  The  other  Privy  Council  decision  was  in 
1881.  It  was  there  held  that  the  owner  of  an  estate  which  descends 
as  an  impartible  inheritance  is  not  by  reason  of  its  impartibility  res- 
tricted to  making  grants  or  gifts  enuring  only  for  his  own  life,  [208]  and 
that  the  question  of  inalienability  was  one  depending  upon  family  custom, 
which  would  require  to  be  proved. 

These  decisions  are  in  direct  conflict  with  the  principle  upon  which 
the  whole  series  of  decisions  in  this  presidency  as  to  the  right  of  a  zemin- 
dar to  alienate  depends.  It  has  been  invariably  held  that  acts  and 
alienations  by  the  holder  of  an  impartible  zemindari  made  to  enure 
beyond  his  life-time  will,  if  otherwise  than  bona  fide,  and  if  prejudicial  to- 
the  family,  be  set  aside.  The  grounds  on  which  the  decisions  have  pro- 
ceeded are  that  the  zemindar,  though  absolute  owner,  has  only  a  life 
interest ;  that  he  is  the  manager  of  the  family  for  the  time  being  ;  that 
his  coparceners  have  rights  of  survivorship  to  the  possession  of  the  whole 
estate  ;  and  that  the  law  of  the  Mitakshara  by  which  each  sou  has  by 
birth  a  property  in  the  ancestral  estate,  though  io  cannot  apply  so  as  to 
enable  them  to  insist  on  partition,  at  least  applies  so  far  as  to  enable 
them  to  claim  maintenance.  But  we  are  bound  by  the  decisions  of  the 
Privy  Council,  and  must  hold  that  the  alienation  complained  of  in  this 
suit  must  be  upheld,  unless  the  plaintiff  can  make  out  that  there  exists 
some  family  custom  in  restraint  of  alienation. 

I  agree  to  the  issue  proposed  by  my  learned  colleague. 

[Upon  the  issue  remanded  for  trial,  PARKER,  J.,  returned  a  finding, 
that  no  family  custom  to  the  effect  described  was  proved  to  exist. 

This  appeal  having  thereupon  come  on  for  re-hearing  their  Lordships 
allowed  the  appeal  and  dismissed  the  suit  with  costs  throughout.] 
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CHANDU  AND  ANOTHER  (Defendants  Nos.  2  and  3),  Appellants  c. 

SUBBA  AND  ANOTHER  (Plaintiff  and  Defendant  A7o.  1), 

Respondents."      [17th  December,  1889.] 

Aliyasantana  Law — Qualification  of  ejafnan — Leprosy. 

The  last  female  member  of  an  Aliyasantana  family  made  an  adoption  without- 
the  consent  of  her  son,  who  was  suffering  from  ulcerous  leprosy,  which  was  not 
congenital : 

Held,  the  son  was  entitled  to  have  the  adoption  set  aside. 

*  Second  Appeal  No.  1362  of  1888. 
(1)  13  B.L.R.  445.  2)  8  C.  199. 


1889 

OCT.  8. 

APPEL- 
LATE 
OIVIL. 

13  M.  197. 


M  IV— 108 


857 


13  Mad.  210  . 


INDIAN   DECISIONS,   NEW   SERIES 


[Vol. 


1889 
DEC.  17. 

APPEL- 
LATE 
CIVIL. 

13  M   209. 


SKCOND  appeal  against  the  decree  of  the  District  Judge  of  South 
Ca,nara  in  appeal  suit  No.  114  of  1887,  affirming  the  decree  of  the  District 
Munaif  of  Karkal  in  original  suit  No.  3  of  1886. 

The  parties  to  this  suit  were  governed  by  the  Aliyasantana  law. 
Defendant  No.  1  was  the  mother  of  the  plaintiff  and  had  adopted  defendant 
No.  2  and  executed  a  karar  in  her  favour  without  the  consent  of  the  plaint- 
itf,  who  was  a  leper.  Defendant  No.  3  was  the  natural  mother  and  guard- 
ian ad  litem  of  defendant  No.  2.  The  plaintiff  now  sued  to  set  aside 
the  adoption  and  the  karar. 

The  District  Munsif  passed  a  decree  in  favour  of  the  plaintiff,  and  his 
decree  was  affirmed  on  appeal  by  the  District  Judge. 

Defendants  Nos.  2  and  3  preferred  this  second  appeal. 

This  second  appeal  having  come  on  for  hearing  before  KERNAN  and 
SHEPHARD,  JJ.,  their  Lordships  made  an  order  directing  t'ie  trial  of  (1)  an 
issue  as  to  the  truth  of  a  genealogical  tree  of  the  family,  filed  with  refer- 
ence to  an  allegation  in  the  plaint  that  there  were  four  male  and  three 
female  members  of  the  plaintiff's  family  basides  himself  and  defendant 
No.  1,  and  (2)  an  issue  as  to  the  form  of  leprosy  with  which  the  plaintiff 
was  afflicted. 

Upon  the  above  issues,  the  District  Judge  returned  findings  as 
follows  : — (1)  that  the  plaintiff  had  failed  te  prove  the  allegation  ab~>ve  re- 
ferred to,  and  (2)  that  the  leprosy  was  not  congenital,  and  [210]  that 
while  the  two  types  of  leprosy  are  often  mixed  and  both  result  in  ulcers, 
in  the  present  case  the  ulcerous  (non-tubercular)  type  seemed  predomi- 
nant. 

This  second  appeal  then  came  on  for  re-hearing  before  MUTTUSAMI 
AYYAR  and  SHEPHARD,  JJ. 

Narayana  Rau,  for  appellants. 

Ramachandra  Rau  Saheb  and  Subba  Rau,  for  respondents. 

JUDGMENT. 

The  finding  on  the  two  issues,  remanded  for  trial  which  we  accept, 
makes  it  necessary  to  decide  the  question  whether  the  plaintiff's  leprosy 
deprives  him  of  his  right  to  question  the  adoption  made  by  his  mother, 
the  defendant.  That  the  plaintiff  as  son  of  the  defendant  wool  1,  but  for 
his  disease,  have,  under  the  Aliyasantana  system,  the  right  claimed  by 
him  there  can  ba  no  doubt.  It  was  held  by  the  late  Sudder  Court  in  Gotay 
Hegaday  v.  Manjoo  Kumpty  (1)  that  the  last  female  member  of  an 
Aliyasantana  family  having  a  son  ctnnot,  without  his  consent,  make  a 
valid  adoption.  In  the  present  case  it  is  found  as  a  fact  that  there  is  no 
custom  in  South  Canara  excluding  lepers  either  from  management  or  from 
inheritance.  But  it  is  argued  that,  apart  from  custom,  a  leper  is  disqualified 
under  the  Aliyasantana  system  in  thesime  way  as  he  is  under  Hindu  law. 
The  appellants'  vakil,  being  unable  to  refer  to  any  distinct  authority  in 
support  of  the  position,  argues  that  in  the  nature  of  things  a  leper  is  not  a  fit 
person  to  act  as  ejamao,  and  cites  a  Malabar  case  in  which  a  blind  man 
was  considered  unfit  to  hold  the  office  of  karuavan — Kanaran  v.  Kunjan  (2). 
We  do  not  think  it  was  intended  to  lay  down  as  a  matter  of  general  law 
that  blindness  is  always  a  disqualification  for  karnavanship.  But  apart 
from  that,  we  are  unable  to  see  why  a  physical  infirmity  which  unfits  a 
man  to  ba  karnavan  should  further  deprive  him  of  other  rights  attached 
to  the  status  which  he  enjoys  in  the  family.  The  question  is  one  of 


(1)  S.D.  (1859)  138. 


(2)  12  M.  307. 
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Aliyasantana  usage,  and  in  the  absence  of  any  authority  warranting  the 
adoption  by  the  first  defendant  during  the  plaintiff's  life  time,  we  are  not 
at  liberty  to  sever  from  his  status  one  of  its  legal  incidents,  viz.,  the  right 
to  bar  an  adoption  by  his  mother.  Tbe  Hindu  law  cannot  be  extended  to 
the  Aliyasantana  usage  by  analogy,  especially  as  it  rests  on  special  con- 
ventional grounds  so  far  as  it  relates  to  disqualified  beirs.  It  must  also 
be  observed  that  [211]  the  leprosy  in  the  .case  before  us  was  not 
congenital,  and  even  if  the  Hindu  law  could  be  extended  to  the  case,  it 
is  nob  applicable  on  the  facts  found. 

We  do  not  consider  that  the  appeal  can  be  supported,  and  must, 
therefore,  dismiss  it  with  costs. 


13  H.  211. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


1889 

DEC.  17. 

APPEL- 
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CIVIL. 
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SANKUMANI  (Plaintiff),  Appellant  v.  IKORAN  AND  OTHERS 
(Defendants),  Respondents*      [24th  October,  1889.] 

Jurisdiction   by   consent — Waiver  of  want  of  jurisdiction — Civil  Procedure  Code,  Sec- 
tion '25,  order  made  under,  without  notice  to  the  party  not  applying. 

A  suit  for  land  was  filed  in  1883  in  the  Subordinate  Court  of  Cochin.  In  1884 
the  Government,  by  a  notification  under  Act  III  of  1874,  transferred  the  district 
where  the  land  was  situated  from  the  jurisdiction  of  that  Court  to  that  of  the 
Subordinate  Court  of  Calicut,  whereupon  the  plaintiff  applied  to  the  District 
Court  to  transfer  the  case  to  the  file  of  the  first-mentioned  Court  under  Section 
25  of  the  Code- of  Civil  Procedure.  The  District  Judge  granted  the  application 
without  notice  to  the  defendants.  The  defendants  went  to  trial,  and  also  pre- 
ferred an  appeal  against  the  decree,  which  was  passed  in  favour  of  the  plaintiff, 
without  objection  to  the  jurisdiction  of  the  Court. 

In  execution  of  the  above  decree,  (which  was  affirmed  on  appeal)  the  plaintiff 
was  obstructed.  He,  therefore,  filed  the  present  suit  against  the  obstructors 
under  the  provisions  of  Section  331  of  the  Cnde  of  Civil  Procedure,  and  they 
plealed  that  the  decree  sought  to  be  executed  had  been  passed  without  juris- 
diction : 

Held,  (1)  that  the  want  of  notice  to  the  defendants  of  the  application  made 
under  Section  25  of  the  Code  of  Civil  Procedure  was  immaterial  ; 

(2)  that  the  defect,  if  any,  of  the  jurisdiction  of  the  Court  passing  the 
decree  hnd  been  waived  by  the  defendants,  and  that  the  present  defendants  were 
preclude!  from  availing  themselves  of  it. 

[R.,  23  M.  314  |316)  =  10M.L.J.  51.] 

APPEAL  against  the  decree  of  L.Moore,  District  Judge  of  South  Mala- 
bar, in  appeal  suit  No.  259  of  1888,  reversing  the  decree  of  E.  K.  Krishnan, 
Subordinate  Judge  of  Calicut,  in  original  suit  No.  24  of  1887. 

The  plaintiff  obtained  a  decree  for  possession  of  certain  land  [212] 
in  original  suit  No.  25  of  1883  on  the  file  of  the  Subordinate  Court  of 
Cochin.  The  decree  was  dated  12th  March  1884. 

The  execution  of  this  decree  was  resisted  as  regards  part  of  the  land 
by  the  present  defendants,  against  whom  he  accordingly  filed  this  suit 
under  the  provisions  of  Section  331  of  the  Code  of  Civil  Procedure. 

The  defendants  pleaded,  inter  alia,  that  the  Subordinate  Court  of 
Cochin  had  no  jurisdiction  to  pass  the  decree  sought  to  be  executed  by 
reason  c  t  a  notification  of  Government,  Judicial  Department,  No.  40,  pub- 
lished in  Fort  St.  George  Gazette  of  2nd  February  1884,  whereby  the 
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Governor  in  Council  notified  under  Act  III  of  1873,  Sections  4  and  10, 
that  the  Court  of  the  Subordinate  Judge  at  Cochin  had,  from  llth 
January  1884,  ceased  to  exercise  jurisdiction,  and  that  the  Subordinate 
Judge  at  Calicut  had,  from  the  same  date,  bean  invested  with  jurisdiction 
over  the  seven  Manaprom  amshoms  in  which  the  land  in  question  in 
original  suit  No.  25  of  1883  and  in  the  present  suit  was  situated. 

On  the  other  hand  it  was  argue \  that  Exhibit  T,  which  was  an  order 
made  by  the  District  Judge  of  South  Malabar  on  miscellaneous  petition 
No.  93  of  1884,  gave  jurisdiction  to  the  Subordinate  Court  at  Cochin. 
That  petition  was  presented  by  the  plaintiff,  and  prayed  that  the  District 
Judge  should  issue  an  order  to  the  Subordinate  Judge  at  Cochin  to  hear 
and  determine  original  suit  No.  25  of  1883  himself  and  not  transfer  it  to 
the  Subordinate  Court  at  Calicut.  The  order  of  the  Distr-ict  Judge  on 
this  petition,  which  was  made  without  notice  to  the  defendants,  was  as 
follows  : — "  Under  Section  25  of  the  Code  of  Civil  Procedure,  original 
suit  No.  25  of  1883  is  transferred  for  disposal  to  Subordinate  Court, 
Cochin."  It  appeared  that  the  suit  was  defended  in  the  Subordinate 
Court  at  Cochin  and  an  appeal  preferred  against  the  decree  of  that  Court 
without  objection  taken  as  to  jurisdiction. 

The  present  suit  was  dismissed  by  the  District  Munsif  on  the  ground 
that  the  decree  sought  to  be  executed  had  been  passed  without  jurisdic- 
tion, and  his  decree  was  affirmed  on  appeal  by  the  District  Judge. 

The  plaintiff  preferred  this  second  appeal. 

Sundara  Ayyar,  for  appellant. 

Sankaran  Nayar,  for  respondents. 

JUDGMENT. 

We  are  unable  to  concur  with  the  opinion  of  the  Courts  below  that 
the  decree  of  the  Cochin  Subordinate  Court  in  [213]  original  suit  No.  25 
of  1883  is  bad  in  law.  The  notice  prescribed  by  Section  25  of  the  Civil 
Procedure  Coda  is  intended  for  the  benefit  of  the  party  in  the  suit  other 
than  the  party  applying  for  transfer,  and  defendants  in  the  above  suit 
would  have  been  entitled  to  object  to  the  transfer  on  the  ground  that 
notice  had  not  been  given  But  admittedly  they  by  their  conduct  in  going 
to  trial  submitted  to  the  jurisdiction,  and  not  only  suffered  the  Cochin 
Court  to  pass  a  decree  against  them,  but  also  appealed  from  that  decree 
without  taking  any  objection  to  the  jurisdiction  of  the  Court.  The  only 
question,  therefore,  is  whether  they  were  at  liberty  to  waive  their  objection 
to  the  validity  of  the  order  by  which  the  Cochin  Subordinate  Court  acquired 
jurisdiction.  In  Ledgard  v.  Bull  (l)  and  Minakshi  v.  Subramanya  (2), 
the  Privy  Council  have  pointed  out  that  in  cases  in  which  a  Court  has  no 
inherent  jurisdiction,  waiver  will  not  confer  jurisdiction;  but  in  cases  in 
which  a  Court  has  jurisdiction,  but  there  has  been  some  irregularity  in  the 
initial  proceedings  upon  which  it  exercised  jurisdiction,  the  defect  is  one 
which  can  be  cured  by  waiver,  though  it  may  ba  made  a  valid  ground  of 
objection  to  the  exercise  of  jurisdiction.  It  must  not  b?  overlooked  that 
under  Section  25  the  District  Court  can  of  its  own  motion  transfer,  and 
the  provision,  therefore,  as  to  notice  is  one  in  the  nature  of  urocedure 
and  practice  as  observed  in  Park  Gate  Iron  Company  v.  Goates  (3)  with 
reference  to  13  and  14  Viet.,  Cap.  61,  sect.  14,  and  in  Graham  v.  Ingleby 
(4)  with  reference  to  4  Ann.  Cap.  16,  sect.  11.  It  is,  therefore,  clear 
that  as  the  objection  was  not  taken  by  the  parties  in  the  suit,  but  on 
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(2)  11  M.  26, 
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the  contrary  waived,  any  defect  in  the  order  conferring  jurisdiction  on 
the  Cochin  Court  must  be  held  to  have  been  cured.  We  have  also 
to  observe  that  both  the  Lower  Courts  have  omitted  to  consider  that 
the  notification  of  Government  transferring  jurisdiction  over  the  Mana- 
prom  amshoms  was  dated  2nd  February  1884,  whereas  the  suit  was 
filed  in  1883.  At  the  time,  therefore,  of  the  notification  the  Cochin 
Court  had  jurisdiction  to  decide  original  suit  No.  25  of  1883,  and 
such  jurisdiction  was  apparently  not  tflkenaway  a,s  regards  pen-ling  suits 
by  the  notification  of  Government.  The  order  of  Government  transfer- 
ring jurisdiction  is  not  before  us,  and  in  its  absence  we  do  not  desire  to 
[214]  express  any  opinion  as  to  whether  the  jurisdiction  in  pending  suits 
was  vali^ly  taken  away.  Nor  do  we  think  that  the  present  defendants, 
who  were  no  parties  to  the  decree  in  original  suit  No.  25  of  1883,  and  as 
between  whom  and  the  plaintiff  the  execution  creditor  in  the  Cochin  Subtl- 
ordinate  Court,  the  Calicut  Subordinate  Court  has  jurisdiction,  are  enti- 
ed  to  rely  on  the  provisions  of  Section  25  of  which  the  defendants  in 
original  suit  No.  25  of  1883  did  not  avail  themselves  and  thereby  call  in 
question  the  jurisdiction  of  the  Cochin  Subordinate  Court. 

We  set  aside  the  decree  of  the  Lower  Appellate  Court  and  remand  the 
appeal  to  be  heard  and  determined  on  its  merits.     Costs  to  follow  result. 


13  H.  214. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


RANQANAYAKAMMA  AND  ANOTHER  (Defendants),  Appellants  v. 

ALWAR  SETTI  (Plaintiff),  Respondent* 
[27th  November  and  12th  December,  1889.] 

£[indu  law — Vaisyas — Requisites  of  adoption — Adoption  during  pollution  of  adoptive 
parent-  Contract  Act — Act  IXof  1872,  Sections  15,  16 — Coercion — Undue  influence. 

The  minor  widow  of  a  deceased  Hindu  of  the  Komati  or  Vaisya  caste  (who  had 
authorized  her  to  adopt  a  son)  corporeally  accepted  a  boy  as  in  adoption  from  bis 
natural  father  who  (semble)  belonged  to  a  different  gotram  from  her  deceased  hus- 
band. There  were  no  formal  declarations  of  giving  and  taking  the  child,  and 
datta  homam  was  rot  performed.  At  the  time  when  the  child  was  handed  over 
to  the  widow  her  husband's  corpse  was  still  in  the  house,  and  the  relatives  of  the 
child  and  other  members  of  the  caste  obstructed  the  removal  of  the  corpse  until  the 
child  had  been  accepted  as  above  and  the  widow  had  executed  a  deed  of  adoption  : 

Held,  that  there  was  no  valid  adoption  by  the  widow. 

Per  cur  :  We  cannot  say  that  obstructing  the  removal  of  a  corpse  by  the  de- 
ceased's  widow  or  her  guardian,  unless  she  made  an  adoption  and  signed  a 
document  is  not  an  unlawful  act  or  not  an  act  such  as  is  defined  by  Section  15 
or  16  of  the  Indian  Contract  Act. 

Dicta  in  Mahashcya  Shosinath  Ghose  v.  Srimati  Krishna  Soondai  rDasi  (1)  ag 
to  incidents  of  a  formal  adoption  discussed. 

[215]  Observations  on  the  necessity  of  datta  homam  in  a  ceremonial  adoption 
among  members  of  a  twice-born  class,  and  on  an  adoption  taking  place  during 
the  pollution  of  the  adoptive  parent. 
JR.,  24  B.  218  (223)  ;  24  B.  473  (480).] 

APPEAL   against   the  decree  of  L.  A.   Campbell,   District  Judge  of 
JTellore,  in  original  suit  No.  17  of  1887. 

*  Appeal  No.  143  of  1888. 
(1)  7  I.A.  250. 
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1889  Suit  by  the  minor  plaintiff  by  his  natural  father  and  next  friend  to 

DBC.  12.  establish  his  adoption  by  defendant  No.  1,  the  widow  of  Akula  Chen- 

chayya,  a  Vaisya,  and  for  possession  of  the  moveable  and  immoveable 

APPEL-  property  of  Akula  Chenchayya.  Defendant  No.  1,  who  was  a  minor, 
LATE  defended  the  suit  by  her  guardian  ad  litem,  her  father,  who  was  also 
OlVIL.  joined  as  defendant  No.  2. 

The  facts  of  this  case  appear  sufficiently  for  the  purposes  of  this 
13  M.  211,  report  from  the  judgment  of  the  the  High  Court.  Exhibit  A,  which  is 
there  referred  to,  was  translated  as  follows: — 

"  Yesterday  at  about  8  o'clock  in  the  eight  my  husband  Chenchayya 
Setli  died  of  the  disease  under  which  be  was  labouring. 

"  Before  his  death,  i.e.,  about  7  o'clock  in  the  night,  my  husband 
directed  me  to  adopt  a  boy  in  order  to  perpetuate  his  family.  This  he 
said  in  the  presence  of  our  priest  by  name  Chakravarthala  Govinda 
Charulu  Ayavarlu  Garu,  Tusali  Appala  Charlu,  Kami  Setti  China  Suhbiah, 
Duggi  Setti  Bali  Setti  and  others,  also  in  the  presence  of  our  relatives 
and  females. 

"  According  tosthe  orders  of  my  husband,  I,  having  this  day  consented 
to  adopt  a  boy  in  the  presence  of  the  mediators,  who  are  the  attestors, 
adopted  one  Alwaru,  son  of  Mogili  Garatiah,  and  settled  that  the  funerals 
of  my  husband  should  be  performed  in  the  name  of  my  adopted  son. 

"If  my  father,  &c.,  raise  any  objection  as  to  the  said  arrang  ment, 
these  shall  cot  be  valid.  I  caused  this  to  be  written  by  Addanki 
Subbaramiah  of  my  own  free  will." 

The  District  Judge,  on  a  question  raised  as  to  the  ceremonial  validity 
of  the  adoption,  delivered  judgment  as  follows  : — 

"  There  were  no  religious  ceremonies.  The  immediate  presence  of 
the  corpse  forbade  them.  But  there  seems  to  have  been  a  giving  and  Baking, 
though  the  defence  argue  otherwise.  Admittedly  the  father  of  plaintiff 
and  two  sons  were  fetched  to  the  house,  and  there  is  the  evidence  of 
several  witnesses  for  plaintiff  to  the  effect  that  the  boy  selected,  i.e.,  plaintiff, 
offered  fruits  to  first  defendant.  The  fifth,  sixth,  eighth,  ninth,  and  tenth 
witnesses  all  say  that  plaintiff  was  taken  by  his  father  up  to  first  [216] 
defendant,  and  the  first  four  of  these  agree  in  saying  that  the  child  was 
seated  on  his  father's  thigh  at  the  time.  It  is  in  such  little  points  that 
the  truth  becomes  apparent,  and  there  can  be  no  doubt  but  that  this  action 
of  the  father  of  the  boy  did  occur.  If  so,  it  seems  to  me  that  there  was 
a  giving.  An  acceptance  there  certainly  was,  for  not  only  was  the 
document  then  signed,  but,  as  already  noticed,  the  boy  was  admittedly 
kept  on  in  the  house  for  some  days. 

"  The  parties  are  Komatis  and  are,  therefore,  members  of  the  third 
superior  regenerate  class,  the  Vaisyas.  It  has  been  ruled  by  the  Madras 
High  Court  in  Chandramala  v.  Nuktamala  (1)  that  a  giving  and  receiving  in 
adoption  is  sufficient  in  the  case  of  the  next  highest  clas-s,  the  Kshatriyas. 
It  follows,  therefore,  that  this  is  sufficient  in  the  class  to  which  the  parties 
belong.  The  adoption  now  in  question  is,  therefore,  not  invalidated  on 
the  absence  of  religious  ceremony.  There  was  some  sort  of  ceremony,  for 
the  boy's  head  was  admittedly  shaved.  If  a  religious  ceremony  is  not  neces- 
sary, the  fact  of  the  person  adopting  being  under  pollution  is  necessarily 
not  fatal  to  an  adoption.  Pollution  merely  bars  the  performance  of  a  reli- 
gious ceremony.  This  is  shown  in  the  case  of  Thangathanni  v.  Eamu  (2). 
The  circumstances  there  were  the  same  as  here,  and  the  fact  that  thosa 


(1)  6  M.  20. 
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parties  were  Sudras  does  not  affect  the  principle  involved.  I  take  it  from 
that  decision  that  the  mere  fact  of  death  causes  pollution.  But  the  sixth 
witness  for  plaintiff,  a  Brahman,  stated  that  '  pollution  begins,  it  is  said, 

after  the  dead  body  is  burnt ' I  hold,  therefore,  that  adoption  was  made, 

and  that  it  is  valid,  unless  it  can  be  shown  for  the  defence  that  undue  in- 
fluence or  coercion  was  used  to  bring  it  about." 

The  Di>trict  Judge  came  to  the  conclusion  that  no  undue  influence 
and  coercion  had  been  exercised  on  defendant  No.  1  and  passed  a  decree 
for  the  plaintiff. 

The  defendants  preferred  this  appeal. 

Rama  Ran,  for  appellants. 

Parthasaradhi  Ayyangar,  for  respondent. 

JUDGMENT. 

The  real  parties  to  this  appeal  are  minors,  and  the  question  for  deci- 
sion is  whether  the  first  appellant  adopted  the  plaintiff,  and  whether  the 
adoption,  if  true,  is  valid. 

The  minor  appellant's  husband  was  one  Chenchayya,  a  Komati 
[217]  or  Vaisya  by  caste,  and  on  16th  March  1887  he  died  after  a  pro- 
tracted illness  extending  over  several  months.  He  left  considerable 
property,  which  is  estimated  in  the  plaint  at  Ks.  40,000,  and  but  for  the 
adoption,  the  first  appellant,  his  childless  widow,  would  be  his  heir-at-law. 
The  plaintiff's  case  was  that  about  two  hours  before  his  death,  Chenchayya 
learned  that  he  was  in  a  critical  condition,  that  after  directing  his  wife  to 
pay  certain  legacies,  he  asked  her  to  adopt  some  boy  and  thereby  perpe- 
tuate his  family,  and  that  upon  his  death  and  prior  to  the  removal  of  his 
corpse  for  cremation  the  widow  adopted  the  plaintiff  with  the  consent  of 
her  guard  an  and  father,  the  second  appellant,  and  executed  a  deed  of 
adoption  (Exhibit  A)  in  the  name  of  the  plaintiff's  natural  father.  The 
appellants  contended  that  Chenchayya  became  uuconscious  on  the  morn- 
ing of  the  16th  March  and  died  in  the  evening  ;  that  he  was  not  in  a 
condition  either  to  give  legacies  or  authorize  an  adoption  ;  that  the  plain- 
tiff was.  neither  given  by  his  father  nor  taken  by  the  first  appellant  in 
adoption  ;  that  no  datta  homam  was  performed  ;  that  the  appellant  was 
under  pollution  when  the  adoption  is  said  to  have  been  made,  and  that 
the  plaintiff's  brother-in-law  with  the  aid  of  a  police  constable  and  others 
obstructed  the  removal  of  Chenchayya's  dead  body,  and  by  continuing  to 
do  so  coerced  her  to  sign  Exhibit  A  when  she  was  in  grief  and  unfit  to  act 
with  free  will  and  consent.  The  Judge  upheld  tho  adoption  and  decreed 
the  claim,  and  to  this  decision  the  appellants  object  and  reiterate  the 
objections  uiged  in  the  wiitten  statement. 

We  agree  with  the  Judge  that  Cbenchayya  did  authorize  his  widow 
to  adopt.  Five  witnesses  for  the  plaintiff  deposed  to  that  effect,  and  they 
are  in  no  way  connected  with  the  plaintiff.  The  authority  to  adopt  is 
mentioned  in  Exhibit  A,  and  it  is  very  likely  that  a  person  in  Chenchayya's 
position  should  have  desired  to  provide  against  the  extinction  of  his  family. 
Though  this  evidence  is  contradicted  by  some  of  the  appellants'  witnesses, 
and  though  they  state  that  Chenchayya  was  unconscious  throughout  the 
16th  March,  they  are  all  related  to  the  minor  appellant  with  one  exception. 
Again  the  appellant's  pleader  lays  stress  on  the  absence  of  an  authority  in 
writing,  on  Chenchayya's  omission  to  adopt  whilst  alive  notwithstanding 
his  protracted  illness,  on  the  plaintiff's  omission  to  call  Chenchayya's  guru 
or  priest,  Govindacharlu,  who  is  said  by  the  plaint'iff's  witnesses  to  have  been 
[218]  consulted  about  the  adoption,  and  on  Chenchayya's  conduct  in 
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1889  accepting  at  once  the  statement  of  the  plaintiff's  sixth  witness  that  he 
DEC.  12.  would  die  soon,  without  communicating  with  the  physicians  who  had 

been  treating  him.  These  defects  in  the  evidence  in  support  of  the  autho- 

APPEL-  r|jjy  f;0  adopt  detract  doubtless  from  its  weight,  but  it  must  also  be  observ- 
LATB  e  \  that  persons  often  postpone  the  making  of  a  will  or  arranging  for  an 
CIVIL.  adoption  until  they  are  on  their  death-bed.  On  the  one  side  there  is  positive 
evidence,  apparently  disinterested  and  accepted  as  bona  flde  by  the  Judge 
13  M.  214.  who  had  the  witnesses  before  him,  and  not  inconsistent  with  the  pro- 
babilities of  the  ca?e  ;  whilst  on  the  other  there  is  only  the  evidence  of 
relatives,  and  the  observations  to  which  the  plaintiff's  evidence  is  open  are 
in  themselves  not  conclusive  We  are  of  opinion  that  on  appeal  we  must 
accept  the  finding  that  Chenchayya  directed  his  widow  to  adopt. 

We  also  concur  in  the  opinion  of  the  Judge  that  before  Chenchayya's 
corpse  was  removed,  the  plaintiff  was  taken  to  his  house  and  given  by  the 
boy's  father  and  taken  by  the  minor  appellant  in  adoption.  We  shall 
presently  consider  how  far  the  latter  acted  under  pressure,  and  whether 
the  pressure  amounts  to  coercion;  but,  for  the  present,  we  confine  our- 
selves to  the  consideration  of  the  question  whether  there  was  such  an 
overt  act  as  might  be  accepted  in  law  to  amount  to  a  gift  and  acceptance. 
The  evidence  for  the  plaintiff  shows  that  he  was  taken  to  Chenchayya's 
house,  that  he  was  there  seated  on  his  father's  lap,  that  a  cocoanut 
and  fruits  were  then  placed  in  his  hands,  and  that  he  gave  them  to  the 
minor  appellant,  his  adoptive  mother.  The  plaintiff's  third  witness,  who 
officiated  at  Ghenohayya's  funeral  ceremonies,  stated  that  the  acceptance 
of  fruits  from  the  boy  selected  for  adoption  by  the  desire  of  his  natural 
father,  and  in  his  presence,  was  a  token  of  his  acceptance  in  adoption. 
The  apoellants'  pleader  draws  our  attention  to  the  decision  of  the  Privy 
Council  in  Mahashoya  Shosinath  Ghose  v.  Srimati  Krishna  Soondari 
Dasi  (l)  and  argues  that  though  the  boy  might  be  taken  to  be  corporeally 
delivered,  the  act  was  not  accompanied  with  the  declarations,  viz.,  "  I 
give  this  child  as  your  son,  and  I  take  him  as  my  son."  We  do  not 
apprehend  their  Lordships  of  the  Privy  Council  to  do  more  than  indicate 
the  ordinary  incidents  of  a  formal  adoption,  and  rule  that  there  must  ha  a 
[219]  corporeal  delivery  of  the  boy  by  a  person  competent  to  give  to  a 
person  competent  to  take  under  circumstances  which  denote  an  intention 
on  the  part  of  the  one  to  give  and  an  intention  on  the  part  of  the  other  to 
accept  the  boy  in  adoption. 

Upon  the  evidence,  the  Judge,  we  consider,  properly  held  that  there 
was  a  gift  and  acceptance  as  described  above.  Though  there  is  a  conflict 
of  testimony  on  this  point  also,  we  are  inclined  to  accept  the  finding  of  the 
Judge.  It  is  clear  that  the  plaintiff  wa^  shaved  immediately  after  he  had 
been  received  in  adoption,  and  according  to  his  third  witness,  the  funeral 
ceremonies  of  Chenchayya  were  performed  until  the  eighth  day  of  his 
death  in  the  name  of  the  plaintiff.  The  adoption  is  further  referred  to  as 
having  taken  place  in  Exhibit  A.  The  substantial  questions  then  for  deter- 
mination in  this  case  are  whether  the  plea  of  coercion  is  wall  founded 
and  whether  the  adoption  is  invalid  either  because  no  datta  homim  was 
performed  or  because  it  was  made  whilst  the  adoptive  parent  was  under 
pollution.  As  to  the  contention  in  regard  to  pollution,  the  Judge  is  clearly 
in  error  in  saying  that  it  arises  on  the  cremation  of  the  corpse.  Pollution 
.  consequent  on  birth  or  death  arises  according  to  the  usage  of  the  caste  to 
which  the  parties  belong  at  the  moment  of  birth  or  death.  It  is,  however, 
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unnecessary  to  dwell  further  on  this  point  as  datta  homam  was  admittedly 
not  performed,  though  Chenchayya  was  a  Vaisya  by  caste  and  belonged 
bo  the  third  of  the  regenerate  classes.  Though  datta  homam  was  declared 
not  to  be  indispensable  even  among  Brahmins  in  the  case  of  Singamma  v. 
Ramanuja  Charlu  (1),  yet  it  was  held  in  Govindayyar  v.  Dorasami  (2)  by 
the  Full  Bench  that  it  might  be  necessary  to  a  ceremonial  adoption,  that 
adoption  among  the  three  higher  classes  was  ceremonial,  and  that  unless 
the  adoption  was  from  the  same  gotram,  an  inquiry  as  to  Hindu  usage  in 
this  Presidency  would  be  material.  This  view  is  confirmed  by  the  obser- 
vations of  the  Privy  Council  in  Mahashoya  Shosinath  Ghose  v.  Srimati 
Krishna  Soondari  Dasi  (3).  Their  Lordships  say  in  that  case  that  "  All 
that  has  been  decided  is  that  amongst  Sudras  no  ceremonies  are  necessary 
in  addition  to  the  giving  and  taking  of  the  child  in  adoption.  The  mode 
of  giving  and  taking  a  child  in  adoption  continues  to  stand  on  Hindu  law 
and  usage,  and  it  is  perfectly  clear  [220]  that  amongst  the  twice-born  classes 
there  could  be  no  such  adoption  by  deed,  because  certain  religious  cere- 
monies, the  datta  homam  in  particular,  are  in  their  case  requisite.  The 
system  of  adoption  seems  to  have  been  borrowed  by  the  Sudras  from 
these  twice-born  classes,  whom  in  practice  they  imitate  as  much  as  they 
can,  adopting  those  purely  ceremonial  and  religious  services  which,  it  is 
now  decided,  are  not  essential  for  them  in  addition  to  the  giving  and 
taking  in  adoption.  It  would  seem,  therefore,  that  according  to  Hindu 
usage  which  the  Courts  should  accept  as  governing  the  law,  the  giving 
and  taking  in  adoption  should  take  place  by  the  father  handing  over 
the  child  to  the  adoptive  mother  and  the  adoptive  mother  declaring 
that  she  accepts  the  child  in  adoption." 

It  is  then  said  that  these  remarks  are  in  the  nature  of  an  obiter  dic- 
tum, and  that  the  parties  in  that  case  were  Sudras.  But,  even  if  they 
were  so,  they  would  be  entitled  to  great  weight  as  pointing  to  a  distinc- 
tion in  the  law  of  adoption  as  administered  to  the  different  classes.  They 
are,  however,  made  to  indicate  the  ground  of  the  decision  that  corporeal 
delivery  of  the  child  is  essential  even  among  Sudras,  and  unless  it  is 
shown  that  the  usage  in  this  Presidency  is  otherwise,  they  must  be 
accepted  as  binding  upon  us. 

As  regards  the  plea  of  coercion,  the  case  for  the  plaintiff  is  that  the 
minor  appellant  insisted  upon  carrying  out  the  wishes  of  her  husband 
at  once  ;  that  her  father  consented  to  her  doing  so  ;  that  two  boys,  the 
plaintiff  and  his  younger  brother,  were  shown  to  her  ;  that  she  selected 
the  plaintiff;  that  those  assembled  for  the  funeral  said  that  there  was 
no  objection  to  the  selection,  the  plaintiff  not  being  the  first  born,  though 
he  was  the  eldest  of  the  sons  alive,  and  that  thereupon  he  was  given  and 
taken  in  adoption  in  the  mode  already  described.  The  appellants'  case,  on 
the  other  hand,  is  that  the  removal  of  the  corpse  was  obstructed  ;  that 
the  appellants  were  told  that  the  corpse  should  not  be  removed  until  the 
plaintiff  was  adopted  ;  that  his  brother-in-law  took  an  active  part  in  forcing 
the  adoption  on  the  appellants  ;  that  at  his  instance  a  police  constable 
interfered  and  insisted  on  the  adoption  ;  that  an  application  made  at  the 
neighbouring  police  station  for  aid  was  refused,  and  that  overcome  by  grief, 
the  minor  appellant  and  her  father  were  coerced  into  making  the  adoption, 
and  that  Exhibit  A  was  executed  by  the  minor  and  attested  by  her  father 
otherwise  than  with  free  will  and  consent.  The  Judge  observes  that  no 
[221]  actual  force  or  restraint  was  used  ;  that  some  caste  influence  was 
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very  probably  brought  to  bear  on  them  ;  that  the  spiritual  needs  of  the 
deceased  as  conceived  by  his  castemen  called  for  their  interference, 
and  chat  his  expressed  wish  for  a  son  almost  rendered  such  interference  a 
duty  on  their  part.  No  dou^t  the  caste  wished  the  adoption,  wished 
it  to  take  place  at  once,  and  if  the  deceased  had  authorized  it,  there 
was  no  occasion  for  the  delay.  He  held  that  the  caste  influence  was  not 
exerted  in  an  irregular  manner,  and  that  the  adoption  must  be  upheld. 
In  coming  to  this  finding  the  Judge  has  overlooked  several  facts  in  evi- 
dence which  raise  a  strong  presumption  in  support  of  the  appellants' 
contention.  The  first  appellant  was  only  about  13  years  old  when 
Chenchayya  died,  and,  though  under  Hindu  law  a  minor  might  make 
a  valid  adoption  for  the  spiritual  benefit  of  her  husband,  yet  there  must 
be  cogent  evidence  to  show  that  she  did  so  under  the  intelligent;  and 
disinterested  guidance  of  her  legal  guardian  seeking  bona  fide  to  provide  for 
a  spiritual  necessity  with  due  regard  to  her  interest  so  far  as  it  is  compati- 
ble with  such  necessity.  The  Judge  finds  that  Chenchayya's  castemen 
exerted  a  pressure  on  the  widow  and  her  guardian,  but  he  omits  to  consider 
that  the  occasion  was  one  when  no  such  pressure  should  be  and  is  ordinarily 
exerted.  The  adoption  was  authorized  but  on  the  previous  evening,  and 
within  two  hours  later,  Chenchayya  died,  and  his  death,  which  doomed 
the  minor,  according  to  the  usage  of  her  caste,  to  a  lifelong  widowhood, 
must  have  caused  to  her  and  her  father  intense  grief.  The  occasion  was, 
therefore,  one  in  which  no  guardian  would  be  in  a  frame  of  mind  to 
deliberate  and  decide  whether  an  adoption  should  be  made,  and  if  so,  who 
ought  to  be  selected  for  the  adoption.  Adoption  is  usually  regarded  in 
this  country  as  a  solemn  and  irrevocable  act,  and  it  is  generally  made 
after  protracted  discussion  and  careful  consideration  among  members  of 
the  family  interested  in  the  infant  widow.  The  procedure  which  was 
followed  in  the  case  before  us  is  as  summary  as  it  is  unusual. 

If  immediate  adoption  had  been  deemed  necessary  by  Chenchayya 
for  his  spiritual  benefit,  it  was  in  his  power  to  have  made  it  before  he 
died,  or  to  have  named  a  boy  and  enjoined  his  widow  to-  adopt  on  the 
expiry  of  the  period  of  pollution.  This  he  had  not  done  on  the  plaintiff's 
own  showing.  It  is  then  by  no  means  easy  to  understand  why 
Chenchayya's  castemen  should  care  more  for  hid  spiritual  benefit  than 
himself,  unless  they  feared  that  the  [222]  widow  might,  in  the  exercise 
of  her  legal  right,  either  not  adopt  at  all  or  not  adopt  the  boy  they  desired 
to  see  her  adopt  if  she  and  her  guardian  were  allowed  time  for  freedom  of 
thought  and  action. 

Again,  it  is  an  undisputed  fact  that  the  minor  appellant  was  under 
pollution  when  the  adoption  was  made.  On  this  point  the  Judge  is  clearly 
in  error,  for  according  to  the  usage  of  the  caste,  as  is  indeed  conceded  by 
the  respondent's  pleader,  pollution  commences,  as  already  stated,  at  the 
moment  of  death  and  not  after  cremation  as  is  remarked  by  the  Judge. 
The  plaintiff's  third  witness,  who  officiated  at  Chenchayya's  funeral, 
deposes  that  adoption  is  an  auspicious  act,  that  no  auspicious  or  religious 
ceremony  is  performed  before  the  expiration  of  the  period  of  pollution,  and 
that  although  he  is  41  years  of  age,  and  although  he  is  a  purohit  by  pro- 
fession, as  far  as  he  was  aware  no  adoption  ever  took  place  anywhere  else 
whilst  the  corpse  was  still  lying  in  the  house.  Several  other  witnesses  for 
the  plaintiff  say  that  when  they  have  to  perform  their  father's  annual 
obsequies,  which,  according  to  custom,  must  be  performed  on  the  lunar 
day  corresponding  to  the  date  of  death,  such  ceremonies  are  postponed,  if 
they  are  under  pollution,  until  it  is  over  and  they  become  pure  again.  It 
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is  also  generally  believed  that  religious  ceremonies,  if  performed  during  the       1889 
period  of  pollution,  are  devoid  of  merit  and  lose  their  efficacy.     Hence  it     DEC.  12. 
is  that  when  an  immediate  adoption  is  desired,   it  is   made  either  imme- 
diately prior  to  death  or  on   the   expiration   of   the   period   of   pollution.     APPEL- 
Having  regard  to  these  incidents  of  caste  custom,  we  do  not  see  our  way       LATE 
to  believe  that  those  who  insisted  on  immediate  adoption  and  prior  to  the      OlVIL. 
removal  of  the  corpse  did  so  bona  fide  to  provide  for  urgent  spiritual  neces- 
sity. 

Apparently,  several  of  the  plaintiff's  witnesses  suggest  in  view  of 
this  peculiarity  in  the  case  that  the  minor  appellant  desired  to  carry  out 
the  wishes  of  her  husband  at  once  and  that  her  father  consented  to  her 
doing  so.  The  Judge  evidently  doss  not  credit  them,  inasmuch  as  he 
accepts  the  evidence  for  the  appellant  so  far  as  it  shows  that  pressure  was ' 
put  upon  them.  In  support  of  this  view,  there  is  the  evidence  of  the 
appellants  and  their  witnesses  Nos.  2,  5,  8,  9,  and  10.  As  most  of  these 
witnesses  are  relatives  of  the  minor  appellant,  the  Judge  considers  perhaps 
that  the  pressure  wis  neither  irregular  nor  severe  and  that  it  did  not  go 
beyond  firoa  persuasion.  But  we  find  from  the  evidence  of  the  [223] 
Inspactor  of  Police,  viz.,  the  fourth  witness  for  the  appellants,  that;  the 
girl's  uncle,  her  second  witness,  went  to  the  police  station-house  at  Nellore 
Town  whilst  Chenchayya's  corpse  was  lying  in  his  house  and  complained 
that  its  removal  was  being  prevented  and  the  adoption  of  a  boy  was 
being  fabricated,  but  that  he  was  told  that  the  matter  was  not  one 
for  police  interference.  Tnis  corroborates  the  evidence  of  the  minor 
appellant's  father  and  unale  that  the  plaintiff's  brother-in-law  and 
others  urged  upon  them  the  plaintiff's  adoption  ;  that  they  refused  to 
adopt  and  persisted  in  doing  so  until  10  o'clock  in  the  morning ;  that 
the  former  refused  to  allow  the  corpse  to  be  removed  ;  that  these  were 
backed  by  the  head  constable  of  Nabob's  Pefeta;  that  by  the  desire  of 
the  minor  appellant's  father,  her  uncle  complained  at  the  police  station 
at  Nellore ;  that  the  complaint  was  ineffectual,  and  that  they  were 
overcome  by  the  pressure.  Their  evidence  is  corroborated  in  another 
important  particular.  The  plaintiff's  second  witness  is  the  head  cons- 
table who  so  interfered.  There  is  strong  reason  to  think  that  he  was 
there  and  assisted  in  bringing  about  the  execution  of  the  document 
through  pressure.  Though  he  states  that  he  went  to  Chenchayya's 
house  because  he  wanted  to  see  him  on  hearing  of  his  death,  yet  it  is  to 
be  observed  that  he  must  have  been  then  aware  that  the  presence  of  a 
Mahomadan  like  him  would  be  unwelcome  on  the  occasion,  that  there  was 
no  satisfactory  reason  for  his  going  into  the  entrance  where  the  corpse  lay 
unless  it  was  to  speak  to  the  minor  and  assist  the  plaintiff's  brother-in-law 
as  suggested  by  the  appellant  and  several  of  her  witnesses  or  for  his  taking 
part  as  an  attesting  witness  in  the  execution  of  Exhibit  A.  Seeing  that  the 
plaintiff  was  a  pauper,  whilst  Ghenchayya  was  comparatively  well  to  do 
in  life,  and  his  widow  had  several  relations,  the  selection  of  the  plaintiff 
for  adoption,  whose  father  only  recently  settled  at  Nabob's  Petta  and  was 
in  no  way  related  to  Chenchayya's  family,  was  antecedently  improbable. 
The  evidence  of  the  appellants'  seventh  witness,  who  wrote  Exhibit  A, 
shows  that  it  was  dictated  by  the  plaintiff's  brother-in-law,  the  police 
constable,  and  others,  that  though  he  waited  there  till  10  A.M.,  the  parties 
did  not  affix  their  signatures,  and  that  he  then  bft.  He  is  corroborated  by 
the  fact  that  his  attestation  does  not  appear  in  the  document.  As  to 
the  suggestion  that  no  physical  force  or  restraint  was  used,  we  cannot 
say  that  obstructing  the  removal  of  a  corpse  by  the  deceased's  widow  or 
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1889        [224J  her  guardian  unless  she  made  an  adoption  and  signed  a  document, 
DEC.  13.     ip  not  an  unlawful  act  or  not  an  act   such  as  is  defined  by  Section  15  or 

16  of  the  Indian  Contract  Act. 

APPEL-  jt  js  true  khafc  one  witness  for  the  plaintiff  stated  in  his  examination- 

LATE  in-chief  that  the  plaintiff  was  of  the  same  t/otram  with  Chenchayya,  but 
CIVIL.  he  denied  all  personal  knowledge  in  cross-examination.  The  appellants  ' 
witnesses  Nos.  2  and  8  denied  that  the  plaintiff  was  of  Chenchayya's 
13  M.  214.  gofoam,  and  the  olaintiff's  father  did  not  go  into  the  witness  box  to  con- 
tradict them.  Furthermore,  it  is  an  undisputed  fact  that  the  plaintiff  was 
expelled  from  Chenchayya's  house  within  eight  days  after  his  death,  and 
before  the  funeral  ceremonies  were  completed.  This  revulsion  of  feeling 
is  also  unaccountable  on  the  view  suggested  for  the  plaintiff  that  the 
adoption  was  sought  for  by  the  minor  appellant  with  the  sanction  of  her 
father.  There  appears  to  have  been  some  misapprehension  on  the  part  of 
the  Judge  in  regard  to  the  right  of  interference  on  the  part  of  Chenchayya's 
castemen.  It  is  usually  regarded  as  indelicate  and  harsh  even  to  suggest 
an  adoption  to  an  infant  widow  and  her  father  when  the  corpse  is  lying, 
and  when  in  the  midst  of  their  affliction  they  can  think  of  nothing  else 
than  their  misfortune,  and  as  altogether  inconsistent  with  what  is  due 
from  persons  calling  to  condole  and  express  their  sympathy.  The  exert- 
ing of  any  pressure  by  strangers  on  such  occasion  is  as  unwarranted  in  law 
as  by  the  usage  of  the  caste. 

We  are  of  opinion  upon  the  whole  evidence  that  but  for  the  obstruction 
caused  to  the  removal  of  Chenchayya's  corpse  by  his  brother-in-law  and 
others,  and  for  the  appellant  and  her  guardian  being  overawed  by  a  head 
constable  assisting  them,  and  by  the  police  refusing  to  interfere  on  their 
complaint,  neither  the  plaintiff  would  have  been  taken  in  adoption  nor 
Exhibit  A  executed  as  evidence  of  it. 

We  set  aside  the  decree  of  the  Judge  and  dismiss  the  suit  with  costs 
throughout. 


13  M.  225  (F.B.). 
[225]  APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice  Parker, 
Mr.  Justice  Shephard  and  Mr.  Justice  Handley. 


NlLAKANTA  (Plaintiff),  Appellant  v.  KRISHNASAMI  AND 
ANOTHER  (Defendants),  Respondents*       [llth  January  and 
25th  March,  1889  and  10th  January  and  24th  February,  1890.] 

Transfer  of  Property  Act— Act  IV  of  1882,  Section  135 — Assignment  j 'or  value  of  a  debt- 
Decree  to  which  the  assignee  is  entitled. 

In  a  suit  against  a  debtor  an  assignee  for  value  of  the  debt  is  precluded  by 
Transfer  of  Property  Act,  Section  135,  from  recovering  more 'than  the  price  paid 
by  him  for  the  assignment  with  interest  thereon  and  the  incidental  expenses  of 
the  sale.  Jani  Begam  v.  Jahangir  Khan  (I.L.R.,  9  All.,  476)  approved. 

[Diss.,  21  C.';568'(575)  (P.B)  ;  F.,  20  A.  327  (336)  ;  5  C.P.L.R.  13  (14)  ;  R.  ,  19  B.  290 
(292) ;!  22  B.  761  (763) ;  23  M.  449  (455)  ;  3  O.G-  18  (20);  7  Ind.  Gas.  871  (872)  = 
8  M^.T.  420  ;  D.,  16  A.  313  (315).] 

i '     ,  ; 

SECOND  appeal  against  the  decree  of  T.  Ganapati   Ayyar,   Subordi-  , 
nate  Judge  of  Kumbakonam,  in  Appeal  Suit  No.  761  of  1887,  affirming  the 

r_ _y, __  —  ;  -  r 

'  Second  Appeal  No.  805  of  1888. 
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decree  of  T.  A.  Krishnasami  Ayyar,  District  Munsif  of  Mannargudi,   in       1890 
Original  Suit  No.  444  of  1886.  FEB.  24. 

The  two  defendants    andSubbanna  and  Bamanna  were  the  sons  of 
one  Subramanya  Ayyar,  deceased.     One  Laksbminarayani  Ammal  (since      FULL 
deceased)   was  Subramanya's  adoptive  mother.     During   the  minority  of    BENCH. 
the  defendants,  a  family  arrangement  was  made  by  which  Lakshminara-         3~~L> 
yani  was  to  receive  for  her  maintenance  100  kalams  of  paddy  and  Rs.  150  ' 

a  year  from  the  four  brothers  above  referred  to.  The  plaintiff  stated  that  '*•*•'• 
the  defendants  had  allowed  the  sum  due  by  them  to  Lakshminarayani  to 
fall  into  arrears  for  eight  years,  and  that  she,  in  consideration  of  his  having 
paid  her  Rs.  800,  assigned  to  him  in  1884,  her  right  to  receive  from  defend- 
ants Rs.  875  due  to  her  for  her  maintenance.  He  brought  this  suit  to 
recover  that  amount. 

The  District  Munsif  found  that  the  plaintiff  had  paid  to  Lakshmi- 
narayani Rs.  100  only  and  he  passed  a  decree  in  favour  of  the  plaintiff 
for  Rs.  130,  being  Rs.  100  with  interest  thereon  and  the  cost  of  the  stamp 
affixed  to  the  instrument  of  assignment  and  the  cost  of  registering  it.  On 
appeal,  the  Subordinate  Judge  [226]  affirmed  the  decree  of  the  District 
.Munsif,  and  the  plaintiff  preferred  this  second  appeal  against  his  decree. 

This  second  appeal  having  come  on  for  hearing  before  KERNAN  and 
PARKER,  JJ.,  their  Lordships  made  the  following 

Order  of  Reference  to  Full  Bench. — "  We  think  that  the  question  in 
this  case  ought  to  be  submitted  to  a  Full  Bench. 

"  The  facts  material  are — 

"  Lakshminarayani  was  entitled  to  recover  from  the  two  defendants, 
-her  grandsons,  and  their  property  for  maintenance  Rs.  875  from  January 
1876  to  December  1883.  She  made  over  her  right  to  recover  that  sum  to 
the  plaintiff,  a  stranger,  not  one  of  the  debtors,  and  not  interested  in  the 
property  on  which  it  may  have  been  charged. 

"  It  has  been  found  that  the  only  consideration  paid  by  the  plaintiff 
for  the  transfer  to  him  was  Rs.  100.  The  plaintiff  alleged  that  Rs.  700 
were  due  to  or  advanced  by  him  to  Lakshminarayani  before  the  transfer, 
but  this  allegation  is  found  to  be  untrue. 

"  Decrees  have  been  passed  by  both  the  Lower  Courts  in  favour  of 
plaintiff,  but  limiting  the  amount  to  the  sum  of  Rs.  100  and  Rs.  22-8-0, 
interest  on  it  to  the  date  of  the  plaint  and  further  interest  and  registration 
fees.  Each  party  is  decreed  to  bear  his  own  costs. 

"it  is  not  alleged  by  the  defendants  that  any  sum  was  tendered  to 
the  plaintiff  in  discharge  of  his  claim  either  in  Court  or  out  of  Court. 

"  Referring  to  the  Transfer  of  Property  Act,  1882,  especially 
Section  135,  the  question  for  the  Full  Bench  is  whether  the  plaintiff  is 
entitled  to  be  paid  the  full  sum  of  Rs.  875  due,  or  only  the  sum  decreed, 
Rs.  130-3-0.  In  this  Court,  there  are  two  decisions  to  be  considered, 
JRathnasami  v.  Subramanya(~L),  Singaracharlu  v.  Sivabai(%\tin  the  Calcutta 
Court,  the  cases  of  Grish  Chandra  v.  Kashisauri  Debi(3),  Khoshdeb  Biswas 
v.  Satar  Mondol  (4),  in  the  Allahabad  Court,  the  case  of  Jani  Begam 
V.  Jahangir  Khan  (5) ." 

Rama  Rau,  for  appellant. 

Bhashyam  Ayyangar,  for  respondents. 

[227]  The  arguments  adduced  on  this  second  appeal  appear  suffi- 
ciently for  the  purposes  of  this  report  from  the  following 

(1)  11  M.  56.  (2)  Ib.,  p.  498.  (3)  13  C.  145. 

(4)  15  C.  436.  (5)  9  A.  476. 
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1890  JUDGMENTS. 

FBB-  a*-  COLLINS,   C.J. — The   point  the   High    Court  has    to    decide  in  this 

FULL      reference  is— 

Has  an  assignee  of  an  actionable  claim  suing  to   recover  such   claim 
BENCH.    tne  right  to  recover  the  whole  amount  of  such  claim,  or   is    he  precluded 
13  M  225    by  Section  135  of  the  Transfer  of  Property  Act  from  recovering  more  from 
(F  B.),       ^De  debtor  than  the  amount  actually  paid  by  him    (the  assignee)    for  ifc, 
together  with  interest  and  the  incidental  expenses  of  the  sale? 
The  words  of  the  section  are  as  follows  : — 

"  Where  an  actionable  claim  is  sold,  he,  against  whom  it  is  made,  is 
wholly  discharged  by  paying  to  the  buyer  the  price  and  incidental 
expenses  of  the  sale,  with  interest  on  the  price  from  the  day  that  the 
buyer  paid  it. 

"  Nothing  in  the  former  part  of  this  section  applies — 

"  (a)  where  the  sale  is  made  to  the  co-heir  to,  or  co-proprietor  of,  the 

claim  sold ; 
"  (b)  where  it  is  made  to  a  creditor  in  payment  of  what  is  due  to 

him  ; 
"  (c)  where  it  is  made  to  the  possessor  of  a  property  subject  to  the 

actionable  claim ; 

"  (d)  where  the  judgment  of  a  competent  Court  has  been  delivered 
affirming  the  claim,  or  where  the  claim  has  been  made  clear 
by  evidence  and  is  ready  for  judgment." 

The  reference  was  made  on  account  of  the  High  Courts  of  Allaha- 
bad and  Calcutta  differing  in  opinion  upon  the  construction  of  the  section. 
In  Grish  Chandra  v.  Kashisauri  Debi  (1),  Mitter  and  Grant,  JJ., 
decided  that  as  Section  135  does  not  say  that  a  transferee  is  nob  entitled  to 
recover  from  the  debtor  the  full  amount  of  the  debt  due  from  the  latter, 
and  as  it  was  not  alleged  that  the  debtor  had  paid  or  tendered  the  amount 
mentioned  in  the  section,  the  transferee  was  entitled  to  the  whole  amount 
of  the  claim,  and  that  as  the  Lower  Courts  had  decreed  the  plaintiff's  claim 
sub-section  (d)  applied. 

[228]  In  Khoshdeb  Biswas  v.  Satar  Mondol  (2),  Petheram,  C.J.,  and 
Tottenham,  J.,  agreed  with  the  decision  in  Grish  Chandra  v.  Kashisauri 
Debi  (1),  but  expressed  an  opinion  that  if  the  defendant  paid  into  Court 
immediately  the  suit  was  commenced  the  money  paid  by  the  plaintiff 
together  with  interest  and  expenses,  that  would  be  a  payment  within 
the  meaning  of  the  Act  and  would  discharge  the  defendant  from  further 
liability.  In  Jani  Begam  v.  Jahanqir  Khan  (3),  Straight  and  Tyrrel,  JJ., 
held  that  the  purchaser  of  an  actionable  claim  was  only  entitled  to 
recover  the  actual  sum  he  paid  for  it  together  with  the  interest  and 
incidental  expenses.  The  Transfer  of  Property  Act  was  evidently  the  work 
of  more  than  one  hand,  and  some  of  the  sections  in  it  are  very  difficult 
to  construe  and  somewhat  obscure  to  ordinary  minds  ;  but  it  appears  to 
me  that  if  the  obvious  intention  of  the  legislature  is  taken  into  considera- 
tion, the  meaning  of  the  section  appears  fairly  clear.  I  take  it  that  the 
Legislature  intended  to  prevent  speculative  trafficking  in  actionable  claims, 
and  provided  that  if  an  actionable  claim  was  sold  the  buyer  should  only 
get  from  the  debtor  the  sum  he  had  paid  for  it.  I  think,  therefore,  that 
9  defendant- debtor  has  a  right  to  put  the  purchaser  of  the  actionable 
claim  sued  on  to  the  proof  of  his  claim,  and  also  to  contend  that  at  all  events 
he  cannot  recover  more  than  the  sum  be  purchased  it  for,  together  with 

(1)  13  C.  145.  (2)  15  C.  436.  (3)  9  A.  476. 
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interest  and  expenses.     The  debtor  is  to  be  wholly  discharged  by  paying       1890 
to  the  buyer  the  price  given  for  such  claim  and  incidental  expenses  of     FEB.  24. 
the  sale  with  interest.     If  the  Legislature  meant  that  the  debtor  should 
only  be  wholly  discharged  if  he  paid   the  sum  before  action  brought  or       FULL 
paid  it   into  Court  immediately  the  action   was    brought,  I  suppose    it     BENCH. 

would  have  said  so.     How  is  the  debtor  to  ascertain  what  price  the  pur-        

chaser  did  pay  and  what  are  the  expenses  of  such  sale   until  the  plaintiff 

has  proved  the  facts  of  his  case  and  given  the  debtor  an  opportunity  of       **'B-'f 

ascertaining  what  the   facts  are?    Petheram,  C.J.,    in  Khoshdeb    Biswas 

v.  Satar  Mondol  (1)  is  of  opinion  that  if  the  debtor  immediately  on  the 

suit  being  brought  paid  the  purchaser  the  amount  he  paid  for  it  together 

with  expenses   and  interest,   that   would  be  a  good   payment   and    the 

debtor  in  that  case  would    be    wholly  discharged.     I  think   this   is  too 

limited   a  view   to   take  of  the  section.     The  debtor,   in  my  opinion,  is 

wholly  discharged  by  payment  of  the  sum  actually  paid   [229]  together 

with    interest  and    expenses  even    if  he    has  contested  the  claim,    and 

the  Court  deciding  the  validity  of  the  claim   can    give  a  decree  for  the 

amount  only  which  has   been  actually  paid  together   with  interest    and 

expenses,  in  other  words,  the  debtor's  liability  is  limited  to   the    sum   the 

purchaser   gave    for    the    actionable   claim   together  with  expenses  and 

interest.  If  the  debtor  is  wholly  discharged  in  law  by  payment  of  a  certain 

sum,  it  seems  to  follow  that  the  creditor  is  only  entitled    to   recover  that 

sum.     With  regard  to  clause  (d)  in  the  section,  I  am  of   opinion  that   it 

applies  only  to  a  state  of  facts  existing  at  the  time  of  the  purchase  of  the 

actionable  claim. 

With  very  great  respect  to  the  learned  Judges  of  the  Calcutta  High 
Court,  I  am  constrained  to  differ  from  them  and  to  adopt  the  conclusion 
arrived  at  by  the  Judges  of  the  Allahabad  High  Court.  The  plaintiff  in 
this  case  is,  therefore,  only  entitled  to  recover  the  smaller  amount. 

PARKER,  J. — The  question  referred  to  the  Full  Bench  is  whether  the 
plaintiff,  as  assignee  of  an  actionable  claim,  is  precluded  by  Section  135 
of  the  Transfer  of  Property  Act  from  recovering  from  the  debtor  more 
than  the  price  paid  by  him  with  interest  thereon. 

The  object  of  the  section  which  was  enacted  in  1882  was  apparently 
to  prevent  trafficking  and  speculation  in  litigation,  it  having  been  held 
that  the  English  laws  of  champerty  and  maintenance  were  not  in  force  in 
India.  See  the  Privy  Council  decisions  in  Chedambara  Chetty  v.  Renja 
Krishna  Muthu  Vira  Puchanja  Naiker  (2)  and  Ram  Coomar  Coondoo  v. 
Chunder  Canto  Hookerjee  (3).  It  was  held  that  in  India  the  bona  fide 
acquisition  of  an  interest  in  the  subject  of  litigation  was  not  illegal,  but 
that  unfair  and  extortionate  transactions  got  up  for  mere  purposes  of 
spoil  or  litigation,  or  for  disturbing  the  peace  of  families,  should  be  held 
invalid.  A  fair  agreement  to  supply  funds  to  carry  on  a  suit  was  held 
not  per  se  opposed  to  public  policy. 

Section  135  oft  the  Transfer  of  Property  Act  appears  to  have  been 
framed  to  give  effect  to  these  principles.  In  the  first  (or  principal) 
clause  it  is  enacted  that  when  an  actionable  claim  is  sold  the  debtor  shall 
be  wholly  discharged  by  paying  to  the  assignee  the  price  paid  by  him  and 
incidental  expenses  of  the  sale  with  [230]  interest  thereon.  It  is  observable, 
as  pointed  out  by  Mitter,  J.,  in  Grish  Chandra  v.  Kahisauri  Debi  (4)  that 
the  legislature  did  not  say  the  transferee  should  not  be  entitled  to  recover 
the  full  amount  of  his  debt,  but  enacted  on  what  terms  of  payment  the 

(1)  15  C.    436.  (2)  13  B.L.R.  509.  (3)  4  I.A.  23.  (4)  13  C.145. 
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189$       debtor  should  be  wholly  discharged.     This   ruling  was    followed  by  the 

FBB.  a4.     Chief    Justice  and  myself  in   Subbammal  v.    Venkatarama  (1);   but  the 

conflicting  decision  of  the  Allahabad  Courb  in  Jani  Begam  v.  Jahangir 

'FULL       Khan  (2)  was  not  then  before  us,  having  been  delivered  only  a  few  days 

BENCH,    previously. 

i8  M  225  In  the  view  taken  by  the  latter  Court  it  was  held    that   the  assignee 

(P  B  )  could  in  no  case  recover  more  than  the  sale  price  with  interest  thereon 
and  incidental  expenses  of  sale  except  where  the  original  creditor  had, 
before  ranking  the  transfer,  obtained  a  judgment  upon  the  actionable 
claim  or  had  prosecuted  the  claim  up  to  the  stage  at  which  the  Court 
was  ready  to  pronounce  judgment.  In  this  viow  it  is  the  state  of 
things  existing  at  the  time  of  transfer  and  nofc  at  the  time  of  payment 
that  is  to  be  regarded.  My  difficulty  in  accepting  it  has  been  that  it 
seems  to  me  incongruous  and  inaccurate  to  spenk  of  a  claim  already 
decreed  as  an  actionable  claim,  and  I  was,  therefore,  disposed  to  think 
that  the  legislature  intended  the  debtor  to  be  wholly  discharged  by  pay- 
ment of  the  sale  price  provided  that  payment  was  made  either  before 
decree  or  before  the  claim  was  ripe  for  judgment.  Thu  difficulties  of  taking 
this  view  are  no  doubt  that  in  ordinary  language  a  creditor  cannot  be  said 
to  be  entitled  under  any  circumstances  to  recover  a  largei  sum  than  that 
which  if  paid  will  wholly  discharge  the  debtor,  and  it  is  hard  to  see 
why  a  debtor  should  be  worse  off  because  he  puts  an  assignee  to  the  proof 
of  his  claim. 

Section  135,  however,  relates  to  the  sale  of  actionable  claims  and 
Clauses  (a),  (b)  and  (c)  relate  to  the  state  of  things  at  the  date  of 
the  transaction.  The  preceding  Section  (134)  relating  to  a  warranty  by 
the  transferor  is  expressly  limited  to  the  state  of  things  at  the  date  of  the 
transaction,  and  this  being  so  the  inference  is  strong  that  the  legislature 
intended  Clause  (d)  of  Section  135  to  have  a  similar  application.  The 
section  is  very  obscurely  worded  and  appears  to  have  been  imported  from 
the  Code  of  Lower  Canada  : — See  Stokes'  Anglo-Indian  Codes,  Volume  I, 
page  814.  Upon  the  whole,  therefore,  notwitbstand-[231]ing  the 
awkwardness  of  the  language  in  the  first  sentence  in  Clause  (d),  I  am  not 
prepared  to  dissent  from  the  opinion  of  my  learned  colleagues  that  the 
plaintiff  is  not  entitled  to  recover  more  than  he  actually  paid,  viz.,  Es.  100 
and  interest  upon  that  sum. 

SHEPHARD,  J. — The  question  referred  to  the  Full  Bench  stated  in 
the  abstract  is  this — Is  the  assignee  of  a  debt  suing  to  recover  it  precluded 
by  Section  135  of  the  Transfer  of  Property  Act  from  recovering  from  the 
debtor  more  than  the  price  paid  by  him  for  it  with  interest  thereon  and  the 
incidental  expenses  of  the  sale?  The  High  Court  at,  Allahabad  has  answer- 
ed this  question  in  favour  of  the  debtor,  Jani  Begam  v.  Jahangir  Khan  (2). 
The  High  Court  of  Bengal  has  answered  it  in  the  assignee's  favour, 
Grish  Chandra  v.  Kashisauri  Debi  (3)  and  Khoshdeb  Biswas  v.  Satcr  Mon- 
dol  (4).  Apart  from  the  Act  there  is  no  doubt  that  the  debtor  is  in  no  way 
concerned  with  the  price  paid  by  the  assignee  to  the  original  creditor  ;  his 
liability  is  not  affected  by  the  transfer  of  the  benefit  of  the  obligation.  The 
Act  introduces  a  rule  which,  inasmuch  as  it  prejudices  the  assignee  and 
advantages  the  debtor,  must  presumably  be  founded  on  the  notion  that 
assignments  of  debts  for  less  than  their  full  nominal  value  should  be 

(1)10M.  289.  (2)  9  A.  476. 

(3)  13  C.  145.  (4)  15  0.  436. 
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discouraged,  probably  with  the  view  of  preventing  trafficking  in  litigation.        1890 
By  means  of  Section  135  there  can   be  no  doubt  that  a  debtor  can  by  a     FEB.  24. 
payment    before    suit    of   the    sum    paid  by   the   assignee  with    interest 
thereon  and  the  expenses  of  the  sale  obtain   a  complete  discharge  of  his 
liability  and  thus  transfer  from  the  assignee  to  himself  the  benefit  of  the  good    BENCH. 
bargain  which  the  assignee  has  made.     It   has   to  be  seen   whether   the         j*~~oo 
language  used  in  the  section  is  applicable  to  the  case  where  a  suit  is  brought  ' 

and  the  claim  is  contested.  Whether  the  section  shouli  be  read  in  this 
way  or  whether  it  should  receive  the  narrower  construction  put  upon  it  by 
the  High  Court  of  Bengal,  it  is  equally  clear  that  the  language  use*.!  is  some- 
what obscure.  In  the  judgment  of  Mitter,  J.,  in  Grish  Chandra  v.  Kashisauri 
Debi  (l),  it  is  suggested  that  if  the  defendant's  contention  were  sound, 
the  section  should  have  declared  that  a  transferee  should  not  be 
entitled  to  recover  from  the  dehtor  the  full  amount  of  the  debt;  due  from 
the  latter.  It  mav,  with  equal  force,  be  suggested  that  if  the  section 
was  only  to  operate  in  case  of  payment  made  before  the  suit  or  before 
[232]  contest,  words  to  that  effect  would  have  been  introduced.  We 
have  to  give  some  reasonable  moaning  to  thn  section  having  regard  to  the 
language  used  and  the  apparent  intention  of  the  legislature.  And  if  the 
language  of  the  section  will  hear  either  of  two  interpretations,  that  ought 
to  be  preferred  which  appears  most  reasonable. 

When  a  man  is  said  to  be  discharged  from  liability  by  payment  of  a 
certain  sum,  it  is  ordinarily  meant  that  the  liability  is  limited  to 
that  sum  and  that  no  greater  sum  can  be  recovered  by  suit.  The  sum 
by  payment  of  which  a  debtor  is  discharged  is  ordinarily  the  sum  for 
which  his  creditor  can  obtain  judgment.  If  similar  language  is  found  in  a 
•contract  between  parties,  I  apprehend  there  is  no  doubt  that  it  will  be  taken 
to  limit  the  obligation  of  the  debtor,  and  in  consequence  the  creditor's 
right  of  action  to  the  amount  stated.  In  my  judgment,  therefore,  the 
section  is  susceptible  of  the  interpretation  for  which  the  defend- 
ant's vakil  contends.  According  to  the  construction  put  upon  the  sec- 
tion by  the  High  Court  of  Bengal  the  amount  which,  if  paid  before  suit, 
or  if  paid  into  Court  immediately  after  suit  brought,  would  satisfy  the 
plaintiff's  claim  is  not  necessarily  the  amount  for  which  decree  must  be 
given.  The  advantage  which  the  section  gives  to  the  debtor  and  the 
disadvantage  which  it  brings  to  the  assignee  of  the  debs  cease  the  mo- 
ment the  debtor  contests  the  assignee's  claim.  With  all  deference  to 
the  learned  Chief  Justice  and  the  Judges  of  the  High  Court  of  Bengal, 
I  cannot  think  that  this  is  a  reasonable  interpretation  of  the  section ; 
for  how  can  it  possibly  be  said  that  the  claim  of  the  assignee  is  less 
meritorious  because  the  debtor  finds  it  expedient  to  satisfy  it  without 
dispute?  The  fact  that  the  debtor  admits  the  claim  would  rather  go  to 
show  that  the  transaction  between  the  assignor  and  the  assignee  was  not 
of  a  speculative  character.  Moreover,  if  the  section  is  to  be  restricted  to 
cases  of  payment  before  suit  or  into  Court,  there  are  few  cases  in  which  it 
could  operate  at  all;  for  the  dehtor  would  not  ordinarily  know  what  price 
the  assignee  had  paid  or  what  interest  was  chargeable  or  what  expenses  he 
had  incurred,  and  he  would  have  no  means  of  ascertaining  except  those 
means  which  would  be  available  to  him  in  the  course  of  a  suit.  Mitter,  J., 
also  refers  to  clause  (d)  of  the  section  and  observes  that  if  the  debtor 
had  off  ere!  to  pay  the  amount  mentioned  in  the  section  after  the 
•decree  of  the  Lower  Court,  he  would  not  [233]  have  been  discharged. 

(1)  13  C.  U5. 
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1890       This  observation,   which  anyhow  would  not  have  been  pertinent  in  the 

FEB.  24.     present  case  where  no  decree  for  the  full  amount  claimed  has  ever  been 

given,  assumes  that  the   clause  refers  to  a  judgment  obtained   by   the 

FULL      assignee  after  the  assignment.     In  my  opinion  the  words  used  in  Clause  (d)t 

BENCH,     as  also  those  used  in   the    preceding   clauses   indicate   a    state  of  things 

existing  at  the  date  of  the  assignment.     If  that  is  the  meaning  of  the 

13  M.  225  c|auge>  the  uge  of  thg  past  tense  is  explained  and  the  whole  clause  is 
(F.B.).  intelligible.  The  word  "  judgment  "  may  be  intended  to  include  judg- 
ments of  foreign  Courts,  while  the  word  "  decree  "  is  avoided,  because  a 
debt  which  has  become  the  subject  of  a  decree  is  no  longer  an  actionable 
claim.  In  either  of  the  two  cases  supposed,  the  uncertainty  of  the  claim 
has  been  removed  to  a  certain  degree,  the  speculative  character  of  the 
transaction  has  disappeared,  and  therefore  there  is  no  reason  why  the 
assignee  should  not  realize  the  whole  amount  of  his  claim.  It  may  be  said 
that  instances  will  be  rare  in  which  the  clause  thus  construed  can  become 
applicable,  but  that  is  what  might  naturally  be  expected  of  cases  saved 
by  a  proviso  and  excepted  from  a  general  rule.  On  the  other  hand,  if 
the  clause  was  intended  to  refer  to  the  suit  brought  by  the  assignee 
himself,  the  language  used  is  not  what  might  have  been  expected  and 
the  cases  covered  by  the  proviso  would  be  tnose  most  frequent  in  occur- 
rence. It  would,  I  apprehend,  be  a  strange  and  unusual  mode  of 
drafting  to  except  from  the  general  rule  by  one  of  several  provisoes  the 
class  of  cases  in  which  otherwise  the  rule  could  mosb  frequently  become 
applicable.  Moreover  the  operation  of  the  section  will  become  very 
uncertain.  Let  me  put  the  case  of  the  heir  of  an  alleged  debtor  sued  by 
the  assignee  of  the  creditor ;  the  defendant  being  in  ignorance  as  to  the 
circumstances  of  the  claim,  puts  the  plaintiff  to  proof  of  the  debt  and 
says  that  if  it  be  proved  he  is  ready  to  pay  into  Court  the  amount  claim- 
able under  Section  135.  On  the  issue  as  to  the  fact  of  the  debt  evidence 
might  first  be  given  so  as  to  put  it  beyond  all  doubt;  and  after  that  witness- 
es as  to  the  assignment  might  be  called,  from  whom  alone  the  defendant 
could  learn  the  particulars  needed  for  fixing  the  amount  to  be  paid  into 
Court.  It  would  only  be  at  the  end  of  the  case  and  when  the  claim  "  had 
•been  made  clear  by  evidence  and  was  ready  for  judgment"  thah>  the  defend- 
ant  would  have  learnt  what  sum  he  should  pay  into  Court.  And  then  the 
former  part  of  the  section  not  applying,  a  decree  must  be  passed  against 
[234]  him  for  the  full  amount  and  costs.  Such  a  case  is  not  an  unlikely 
one,  and  it  shows  that  an  assignee  without  any  unfair  astuteness  might 
prevent  the  defendant  from  taking  advantage  of  the  section.  Surely  too 
if  the  clause  was  to  be  read  in  the  way  supposed,  there  would  have  been 
some  reference  to  the  matter  of  costs,  for  if  payment  is  made  in  the 
course  of  the  suit,  it  cannot  be  intended  that  the  defendant  is  to  be 
thereby  wholly  discharged  from  liability  unless  he  also  pays  the  costs. 
Having  regard  as  well  to  the  language  used  as  to  the  consequences 
which  would  follow  from  any  other  interpretation,  I  think  the  clause 
must  be  read  as  referring  to  a  suit  brought  before  the  date  of  the  assign- 
ment. 

In  my  opinion  the  section  will  bear  the  larger  construction  put  upon 
it,  and  that  construction  is  more  reasonable  and  corresponds  more  fully 
with  the  apparent  intention  of  the  legislature  than  the  narrower  interpre- 
tation which  has  been  adopted  in  Calcutta.  I  must  say,  therefore,  that 
the  question  stated  above  should  be  answered  in  the  affirmative,  and  the 
plaintiff  should  have  a  decree  for  the  lesser  sum  mentioned  in  the  order  of 
reference. 
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HANDLEY,  J.— The  intention  of  the  legislature  in  enacting  Section  135        1890 
of   the    Transfer   of  Property  Act,   viz.,  to  discourage  speculative  pur-     FEB.  24, 
chases  of  actionable  claims,  is  sufficiently  obvious  from   the   exceptions, 
which  are  all  cases  where  that  mischief  would  not  exist,  and  this  object  is       FULL 
distinctly  recognized  by  the  learned  Judges  who  decided  the  case  of  Rathna-     BENCH. 
sami  v.  Subramanya   (l).     At   page   63  of   the   judgment   in  that   case    j.^r^o. 
occurs    this  passage  : — "  The  intention  indicated  by   Section   135  is   to 
prevent  traffic    in  actionable  claims  by  making  the  difference   between 
the  amount  of  the  claim  and  the  actual  price  paid  irrecoverable  by  action, 
and  thereby   removing  the    motive  for  unconscionable    dealing  in  such 
cases." 

Whether  legislation  with  that  object  was  desirable,  or  whether  if 
so  the  provisions  of  this  section  are  the  best  that;  could  be  devised  to 
carry  out  that  object,  may  be  open  to  question.  It  is  not  easy  to  see 
why  the  debtor  should  be  benefited  because  his  creditor  has  made  a  dis- 
advantageous2bargain  with  a  third  party.  But  with  that  the  Courts  have 
nothing  to  do.  They  have  only  [235]  to  carry  out  the  intention  of  the 
legislature  so  far  as  it  is  sufficiently  expressed  in  the  words  of  the 
enactment.  And  though  the  wording  of  this  section  is  unusual  I  confess 
that  but  for  the  decisions  in  Grish  Chandra  v.  Kashisauri  Debi  (2)  and 
Khoshdeb  Biswas  v.  Satar  Mondol  (3),  I  should  have  entertained  no  doubt 
whatever  that  the  words  meant  that  the  buyer  cannot  recover  nor  can 
the  debtor  be  compelled  to  pay  more  than  the  price  for  which  the  claim 
was  sold  with  interest  and  incidental  expenses.  To  say  that  a  person 
is  wholly  discharged  by  doing  a  certain  thing  seems  to  me  to  be  the  same 
thing  as  to  say  that  that  he  is  under  no  obligation  to  do  and  therefore 
cannot  be  compelled  to  do  more  than  that  thing.  And  the  words  of  the 
section  presuppose  a  claim  made  whether  by  suit  or  otherwise  : — "  He 
against  whom  it  (the  claim)  is  made  is  wholly  discharged."  The  construc- 
tion put  upon  the  section  by  the  High  Court  of  Calcutta  would  render  it 
almost  wholly  inoperative,  for  in  the  majority  of  cases  the  debtor  cannot 
know  the  exact  sum  which  he  should  pay  or  tender  under  the  section,  and 
unless  he  does  pay  or  tender  the  exact  sum  according  to  that  construc- 
tion, the  section  affords  him  no  protection.  And  if  the  words  are 
to  be  thus  strictly  construed  I  cannot  see  how  tender  is  let  in,  for  the 
discharge  is  only  to  be  by  payment.  And  why  should  payment  into 
Court  immediately  on  the  suit  being  brought  be  a  good  payment 
under  the  section,  as  suggested  in  the  judgment  in  Khoshdeb  Biswas  v. 
Satar  Mondol  (3)  any  more  than  a  payment  at  any  other  stage  of  the  suit, 
before  (in  the  words  of  Clause  (d)  of  the  section)  "  the  claim  has  been  made 
clear  by  evidence  and  is  ready  for  judgment."  As  to  the  construction  to 
be  pufc  upon  that  clause,  in  my  opinion  it  must  refer  to  the  state  of  things 
existing  afc  the  time  of  the  transfer  and  not  at  the  time  of  payment.  All 
the  other  Clauses  (a),  (b)  and  (c)  refer  to  circumstances  attending  the  sale 
and  there  are  reasons  for  excepting  a  transfer  made  under  the  circum- 
stances mentioned  in  Clause  (d)  which  accord  with  the  object  and  intention 
of  the  section.  When  a  judgment  has  been  delivered  affirming  the  claim 
or  the  claim  has  been  made  clear  by  evidence,  there  is  no  longer  an 
element  of  speculation  in  the  sale  of  the  claim.  Seller  and  buyer 
alike  know  what  is  the  value  of  the  thing  to  be  sold  and  the  mischief 
aimed  at  by  the  section  is  non-existent.  On  the  other  hand  there  seems 
[236]  no  good  reason  why  the  debtor  should  lose  the  benefit  of  the  section 

(1)  11  M.  56.  (2)  13  C.  145.  (3)  15  C.  436. 
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1890        because    he  disputes    some  part  of  the  debt  or  puts    the  transferee  to 
"Pun.  24.     proof  of  the  assignment.     And  the  unreasonableness  of  the  other  con- 
struction of  the  clause  becomes  greater   in  the  case  of  actionable  claims, 
FULL       other  than  money  claims,  to  which   the  section  seems  to  extend,   for  in 
BENCH,    such  cases  the  person  against  whom   the    claim   is  made  need  have  no 

; notice  of  the  transfer,  and  the  suit  may  be  the  first  intimation  he  has  of  it. 

In  my  opinion  the  construction  put  upon  the  section  by  the  Allahabad 
(F.B.).  Courfc  jn  the  case  of  Jam  Begam  v.  Jahanyir  Khan  (1)  is  the  correct  one, 
though  I  do  not  agree  with  all  the  reasoning  of  that  judgment.  I  would 
answer  the  question  referred  that  the  plaintiff  is  entitled  to  be  paid  only 
the  sum  decreed  which  I  understand  to  be  the  price  actually  paid  by  him 
with  interest  and  incidental  expenses. 

[The  second  appeal  having  come  on  for  final  hearing  before  a  bench 
of  two  Judges,  the  Court  delivered  judgment  as  follows  : — 

JUDGMENT. 

On  the  decision   of  the  Full  Bench,  the  second  appeal  fails  and  must 
be  dismissed  with  costs.] 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


SESHAN  AND  ANOTHER  (Petitioners),  Appellants  in  A.A.O.  No.    100 

of  1886  v.  RAJAGOPALA  (Counter-petitioner),  Respondent.* 

EAJAGOPALA  (Petitioner),  Appellant  in  A.A.O.  No.  103  of 

1886  v.  EAMANADA  AND  OTHERS  (Counter-petitioners), 

Respondents*      [9th  and  10th  April,  1889.] 

Civil  Procedure  Code,  Sections  231,  258 — Limitat ion  Act— Act XV 0/1877,  Sections!,  3, 
ScJiedule  II,  Article  179—  Minority  —Execution  of  decree. 

A  member  of  an  undivided  Hindu  family  and  his  two  minor  brothers  (who 
sued  by  him  as  their  next  friend)  brought  a  suit  for  partition  of  family  property 
against  their  father,  and  joined  as  defendants  certain  persons  who  were  in  posses- 
sion [237]  of  part  of  the  property  under  alienations  made  by  the  father  but  alleged 
in  the  plaint  to  be  invalid  as  against  the  family.  In  1875  a  decree  was  passed  in 
favour  of  the  plaintiffs  in  the  above  suit  No  application  for  the  execution  of  the 
decree  was  made  by  either  the  first  or  second  plaintiff  ;  but  the  third  plaintiff, 
having  attained  his  majority  in  June  1881,  applied  for  execution  in  April  1884  : 
bis  application  was  opposed  by  two  of  the  defendants.  The  District  Judge  made 
<  an  order  granting  his  application  in  respect)  of  the  one  quarter  share  to  which  he 

was  declared  to  be  entitled  under  the  decree : 

Held,  that  the  order  of  the  District  Judge  was  wrong,  as  neither  Section  7 
nor  Section  8  of  the  Limitation  Act  affected  the  case,  and  the  application  wag 
accordingly  barred  by  limitation. 

[Diss.,  28  C.  465  (468) ;  9  O.G  269  (270)  ;  P.,  22  A.  199  (203)  ;  Appr.,  25  M.  26  (36) ; 
25  M.  431  (436)  (F.B.);  R.,  20  B.  383  (385)  ;  16  M.  436  (439) ;  17  M.  189(192); 
18  M.  38  (40)  ;  6  C.W.N.  348  (351)  ;  21  M  L.J.  1041  <1044)  =  10  M.L.T.  418  = 
(1911)  2  M.W.N.  450;  21  M. L.J  1088  (1092)  =  10  M.L.T.  370  =  (19ll)  2  M.W.N. 
4-20;  24  M.L..J.  333  =  IS^M.L.T.  263  =  (1913)  M.W.N.  326  (330);  3  O.C.  316 
(320)  ;  D.,  19  M.  243  (247;.] 

APPEALS  against  the  orders  of  J.  W.  Eeid,  District  Judge  of  Coimba- 
tore,  made  on  execution  petition  No.  13  of  1884  and  civil  miscellaneous 
petition  No.  216  of  1885. 

'  Appeal  against  Orders  Nos.  100  and  103  of  1886. 
(1)   9  A.  476. 
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Execution  petition  No.  13  of  1884,  presented  in  April  1884,  was  a 
petition  by  one  of  three  plaintiffs  who  had  in  1875  obtained  a  decree  for 
the  partition  of  family  property,  for  the  execution  of  the  decree.  The 
applicant  was  a  minor  at  the  date  of  the  decree,  but  had  attained  hia 
majority  in  June  1881.  The  plea  of  limitation  was  raised  in  civil 
miscellaneous  petition  No.  216  of  1885,  which  was  a  counter-petition 
preferred  by  certain  of  the  judgment-debtors,  but  the  District  Judge  who 
referred  in  his  judgment  to  Mon  Mohun  Buksee  v.  Gunga  Soondary  Dabee(].), 
Jagjivan  Amirchand  v.  Hasan  Abraham  (2),  Surju  Prasnd  Singh  v. 
Khivahish  Ali  (3)  overruled  this  plea  and  granted  the  application  for  execu- 
tion in  respect  of  the  applicant's  one-quarter  share  in  the  property,  the 
subject  of  the  suit. 

The  persons  against  whom  execution  was  permitted  to  issue  preferred 
appeal  No.  100  ;  and  the  decree-holder  preferred  appeal  No.  103. 

Bhashyam  Ayyangar  and  Ramachandra  Ayyar,  for  appellants  in  appeal 
No.  100  of  1886. 

Subramanya  Ayyar,  for  respondent. 

Subramanya  Ayyar  and  Sundara  Ayyar,  for  appellant  in  appeal 
No.  103  of  1886. 

Balaji  Rau,  Bhashyam  Ayyangar,  Anandacharlu,  Sankaran  Nayar, 
Mahadeva  Ayyar  and  Bamachandra  Ayyar,  for  respondents. 

The  further  facts  of  this  case  appear  sufficiently  for  the  purposes  of 
this  report  from  the 

JUDGMENT. 

[238]  These  are  appeals  from  orders  passed  in  execution  of  the  decree 
in  original  suit  No.  16  of  1873  on  the  file  of  the  District  Court  of  Coimba- 
tore.  The  suit  was  one  brought  for  partition  by  the  appellants,  Eajagopala 
Misrayer  and  his  two  brothers,  against  their  father  and  81  others,  who  were 
in  possession  of  portions  of  the  family  property  under  alienations  made  in 
their  favour  by  the  father.  Of  the  three  plaintiffs,  the  first  plaintiff  alone 
was  of  age  when  the  suit  was  brought,  and  he  instituted  it  in  his  own  name 
and  as  the  next  friend  of  his  two  minor  brothers,  the  second  and  the  third 
plaintiffs,  who  were  described  to  be  under  his  protection.  The  decree 
which  was  passed  against  the  45th  and  46th  defendants  who  are  the 
appellants  in  civil  miscellaneous  appeal  No.  100,  had  reference  to  three 
items  of  immoveable  property  Nos.  79,  80  and  81,  and  it  declared  that  the 
plaintiffs  were  entitled  to  one  half  of  the  jenm  right  in  item  No.  80  and  to, 
redeem  the  mortgage  of  items  Nos.  79,  80  and  81  on  payment  to  the  45th 
defendant  of  Es.  11,340,  the  amount  for  which  the  plaintiffs  and  the  first 
defendant,  their  father,  were  jointly  liable  under  Exhibit  44,  that  the  plaint- 
iffs' share  of  the  mortgaged  property  declared  to  be  redeemable  by  them 
and  of  the  mortgage-debt  was  three-fourths.  The  decree  was  passed  on 
the  30th  August  1875,  and  no  application  for  its  execution  was  filed  either 
by  the  first  plaintiff  or  the  second  plaintiff  within  the  period  prescribed  by 
Act  XV  of  1877. 

The  third  plaintiff,  however,  who  was  a  minor  when  the  suit  was 
brought,  attained  his  majority  on  the  4th  June  1881  and  applied  for  exe- 
cution of  the  decree  on  the  7th  April  1884.  The  45th  and  46th  defendants 
opposed  the  application  on  the  grounds,  first,  that  the  decree  sought  to  be 
executed  was  merely  declaratory  ;  secondly,  that  the  third  plaintiff  was 
bound  to  deposit  the  entire  mortgage-debt,  amounting  to  Es.  17,973-12-9, 
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1889       in  Court ;  and,  khirdly,  that  the  application  was  barred  by  limitation.    The 

AJPBIL  10.    Judge  granted  the  application  to  the  extent  of  the  third  plaintiff's  quarter 

share  and  left  the  amount  payable    in  reiemption  of  the  mortgage  to  be 

APPEL-     determined  by  the  District  Court  in  South  Malabar,  to  which  the  plaintiff 

LATE       prayed  that  the  decree  might  be  transferred  for  execution.    From  this  order 

CIVIL,      the  third  plaintiff  appeals  on  the  ground  that  he  is  entitled  to   execute   the 

whole  decree,  and  defendants  Nos.  45  aod  46  appeal  for  the  reason  that  the 

13  M.  236.    execution  is  wholly  barred  by  limitation.     The  third  plaintiff's  appeal 

[239]    No.   103  relates  alsa  to  portions  of  tbe  order  in  which  the  other 

respondents  are  concerned.     His  pleader,  however,  does  not   support  the 

appeal,   so  far  as  it  relatea  to  those  portions,  and  states  that  he  has  had 

no  instructions  from  his  client.     We,  therefore,   dismiss  appeal  No.    103 

so  far  as  it  concerns  respondents  other  than  respondents  Nos.  20  and  21  or 

defendants  Nos.  45  and  46  with  costs  (separate  sets)   of  such  of  them  as 

have  appeared  by  pleader  in  this  Court. 

As  to  the  contest  between  the  third  plaintiff  and  the  45th  and  46th 
defendants,  we  attach  no  weight  either  to  the  contention  that  the  decree  is, 
so  far  as  it  affects  the  latter,  merely  declaratory,  or  to  the  fact  that  the 
third  plaintiff  did  not  offer  in  his  application  for  execution  to  pay  the 
mortgage-debt.  Reading  the  decree  together  with  the  judgment,  we  see  no 
reason  to  doubt  that,  though  the  former  is  not  drawn  up  with  precision,  it 
was  intended  to  be  mandatory.  The  prayer  in  the  plaint  and  the  very 
nature  of  the  suit  support  the  construction  suggested  by  the  Judge. 
Though  the  application  did  not  in  terms  offer  to  deposit  the  mortgage- 
debt,  yet  there  is  no  sufficient  warrant  for  the  suggestion  thiat  the  third 
plaintifl  sought  to  recover  possession  before  paying  the  mortgage-debt. 
The  application  prayed  for  transmission  of  the  decree  for  execution  to 
the  District  Court  in  South  Malabar,  and  in  his  order  the  Judge  left 
the  amount  to  be  oaid  to  be  determined  by  that  Court.  The  substantial 
question,  therefore,  for  determination  is  whether  the  application  for 
execution  is  barred  by  limitation.  Though  the  suit  in  which  the 
decree  was  made  was  one  for  partition,  and  though  in  such  suit  the 
share  of  each  of  the  co- parceners  might  be  ascertained  and  awarded, 
yet,  having  regard  to  the  actual  direction  embodied  in  -the  decree,  we 
agree  with  tbe  pleader  for  defendants  Nos.  45  and  46  that  it  is  not  "  a 
decree  passed  severally  in  favour  of  more  persons  than  one,  distinguishing 
portions  of  the  subject-mattar  as  payable  or  deliverable  to  each,"  and 
that  Article  179  would  apply  if  the  appellant's  application  is  not  protected 
by  Section  7  of  the  Limitation  Act.  It  was  suggested  that  Section  8 
of  the  Limitation  Act  was  applicable  to  the  case  before  us,  but  we 
are  not  prepared  to  adopt  this  suggestion.  Section  8  does  nob  appear 
to  include  execution-creditors,  and  the  classes  of  parsons  contemplated 
by  it  are  joint-creditors  or  joint-claimants,  one  of  whom  is  under  some 
disability,  whilst  there  are  others  who  can  give  a  valid  discharge 
[240]  in  regard  to  his  interest  without  his  concurrence.  But  the  ques- 
tion whether  one  of  several  decree- holders  can  enter  satisfaction  OQ  behalf 
of  all  is  one  of  proceiure,  and  a  rule  of  decision  must  be  looked  for  in  the 
Code  of  Civil  Procedure.  Having  regard  to  Sections  258  and  231,  we  are 
of  opinion  that  it  is  not  the  act  of  the  joint  decree-holder,  but  the  act  of 
the  Court  executing  the  decree  that  is  intended  to  operate  as  a  valid 
discharge.  Though  a  joint  decree- holder  may  accept  payment  out  of 
Court  and  grant  a  receipt  in  acknowledgment  of  such  payment,  yet  in  the 
absence  of  a  certificate  of  satisfaction,  the  creditor's  acknowledgment 
does  not  of  itself  operate  as  a  discharge.  Again,  Section  231  suggests  that 
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liability  of  the  adult  joint  decree-holder  to  the  minor  decree- holder  in 
respect  of  his  interests  in  the  decree  is  not  considered  to  be  of  itself  an 
adequate  protection,  but  that  the  duty  of  protecting  the  minor's  interest 
is  cast  upon  the  Court.  We  consider  that  Section  8  applies  only  to  those 
cases  in  which  the  act  of  the  adult  joint  owner  it  per  se  a  valid  discharge, 
lo  is  next  contended  that  Section  7  does  not  apply  to  the  case  before 
us,  and  we  are  of  opinion  that  this  contention  is  well  founded.  It  apolies 
to  cases  in  which  there  is  either  one  decree- holder  and  he  is  a  minor,  or 
in  which  all  the  joint  decree-holders  are  minors  or  labour  under  some  other 
disability.  It  does  not  seem  to  be  intended  to  apply  to  cases  in  which 
the  minor's  interest  can  be  protected  hy  joint  decree-holders,  who  are  also 
interested  in  the  subject-matter  of  the  decree.  Section  7  is  in  thesa 
terms  : — "  If  a  person  entitled  to  institute  a  suit  or  make  an  application 
"  be,  at  the  time  from  which  the  period  of  limitation  is  to  be  reckoned,  a 
"  minor,  or  insane,  or  an  idiot,  he  may  institute  the  suit  or  make  the 
''  application  within  the  same  period  after  the  disability  has  ceased,  as 
"  would  otherwise  have  been  allowed  from  the  time  prescribed  therefor 
"in  the  third  column  of  the  second  schedule  hereto  annexed."  The 
language  of  this  section  is  substantially  the  same  as  that  of  the  proviso  in 
the  statute  of  James  I  and  of  3  and  4  Will.  IV,  cap.  42,  Section  4.  Refer- 
ring to  the  former  statute  Lord  Kenyon  observed  as  follows  in  Perry  v. 
Jackson  (l)  : — "  the  proviso  was  introduced  into  the  statute  in  order  to 
"  protect  the  interests  of  those  persons  only  which  there  was  no  one  of 
"  competent  age,  of  competent  understanding,  or  competent  in  point  of 
"residence  in  [241]  this  country,  to  protect  .  .  .  Now  the  words  of  this 
"  clause,  grammatically  speaking,  do  not  apply  to  the  present  case ;  they 
"  only  extend  to  cases  where  the  person  individually  a  single  plaintiff,  or 
"  persons  in  the  plural,  when  there  are  several  plaintiffs,  are  not  in  a  situa- 
"  tion  to  protect  their  interests.  Neither  does  this  case  come  within  the 
"  policy  of  the  law  which  provides  that,  if  parties  neglect  their  interests,  they 
"  shall  lose  the  benefit  of  suing  to  enforce  their  demands."  We  are,  there- 
fore, of  opinion  that  the  construction  that  ought  to  be  placed  on  Section  7 
is  the  same  as  that  placed  on  the  corresponding  provision  of  the  English 
statute.  It  was  held  under  it  that  the  disability  of  one  of  two  co-heirs 
cannot  operate  to  save  the  statute  in  favour  of  the  other  who  was  capable 
of  instituting  a  suit.  Having  regard  to  the  language  of  Section  231  of  the 
Code  of  Civil  Procedure,  we  must  hold,  if  any  other  construction  wore 
adopted,  that  the  third  plaintiff  could  not  only  execute  the  decree  in  regard 
to  his  own  share,  but  also  in  regard  to  the  shares  of  those  who  are  pre- 
cluded by  the  Limitation  Act  from  applying  for  execution.  There  can  be  no 
doubt  that  the  first  and  second  plaintiffs  are  barred  by  Article  179  of  the 
Limitation  Act,  and,  if  so,  what  the  Act  would  forbid  them  from  doing 
directly  could  not  ba  done  for  them  by  the  third  plaintiff,  which  would  be 
the  case  if  any  other  construction  were  to  prevail.  The  conclusion  we 
come  to  is  that  the  application  of  the  third  plaintiff  is  barred  by  limitation 
as  against  defendants  Nos.  45  and  46. 

We  set  aside  the  order  of  the  District  Judge  so  far  as  it  relates  to 
them  and  dismiss  the  application  with  costs  both  in  this  Court  and  in  the 
Court  below. 
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Before  Mr  Justice  Shephard. 


NARASIMHULU  AND  OTHERS  (Petitioners)  v,  ADIAPPA 
(Counter-petitioner)*      [20bh  and  25«h  February.  1890.) 


Civil  Procedure  Code,  Section  272—  Post  Office  Act 
ment  of  letters  in  Post  Office. 


Act  XIV  of  1866,  Section  5—  Attach- 


An attachment  was  placed  under  Civil  Procedure  C^de,  Section  272,  on  letters 
in  the  post  office  addressed  to  certain  judgment-debtors  The  day  before  the 
attachment  the  senders  of  the  letters  had  applied  to  have  the  letters  returned 
to  them  : 

Held,  that  the  postmaster  held  the  letters  in  trust  for,  or  on  behalf  of.  the 
judgment-debtors,  and  they  were  accordingly  liable  to  attachment  on  the  appli- 
cation of  the  decree-holder. 

CASE  referred  for  the  orders  of  the  High  Court  under  Section  617  of 
the  Code  of  Civil  Procedure  by  E.  J.  S.  White,  District  Munsif  of 
Kurnool. 

The  case  was  stated  as  follows  :  — 

"  Bupalem  Subbayya  and  Kristam  Eamayya,  tradesmen  of  Prodatur 
in  the  Cuddapah  District,  came  to  Kurnool  and  purchased  quantities  of 
indigo,  which  they  forwarded  to  the  petitioners,  who  are  also  tradesmen 
of  Prodatur. 

"  On  the  27bh  March  1889  the  petitioners  registered  and  posted  two 
covers  at  Prodatur.  One  was  addressed  to  Bupalem  Subbayya  and  con- 
tained halves  of  certain  currency  notes  to  the  value  of  Es.  800.  The 
other  cover  was  addressed  to  Kristam  Eamayya  and  contained  the  remain- 
ing halves  of  the  same  notes.  Both  were  directed  to  Kurnool.  The  money 
was  admittedly  remitted  in  payment  of  the  indigo  already  purchased,  or 
to  be  thereafter  purchased,  by  Subbayya  and  Eamayya  on  account  of 
the  petitioners.  The  covers  were  received  ab  the  Kurnool  Post  office  on 
the  29th  March  1889.  Previous  to  the  arrival  of  the  covers  at  Kurnool, 
the  addressees  had  left  the  town,  having,  it  is  alleged,  absconded  without 
paying  for  the  indigo  taken  by  them.  They  were  arrested  on  charges 
of  cheating  preferred  against  them,  and  [243]  brought  back  to 
Kurnool,  on  the  date  the  letters  were  received  at  the  Kurnool  Post  office, 
the  addressees  were  in  confinement  in  the  Kurnool  jail,  pending  trial. 

"  On  the  5th  April  1889  the  counter-petitioner  filed  original  suit 
No.  130  of  1889  against  Bupalem  Subbayya  and  original  suit  No.  131  of 
1889  against  Kristam  Eamayya  ;  and  on  his  application  the  covers  address- 
ed to  the  defendants,  which  had  in  the  meantime  been  received  at  the 
Kurnool  Post  office,  were  attached  before  judgment.  The  attachment  was 
made  in  the  usual  manner  by  notices  issued  to  the  Postmaster  of  Kurnool 
in  the  form  (No.  142  of  the  4th  Schedule,  Civil  Procedure  Code)  prescribed 
for  orders  of  attachment  under  Sections  272  and  486  of  the  Civil  Procedure 
Code.  The  order  of  attachment  of  this  Court  was  issued  in  both  cases  on 
the  5th  April  1889  and  received  by  the  Postmaster  of  Kurnool  on  the 
following  day.  On  the  4th  April  the  petitioners  presented  to  the  Post- 
master of  Kurnool  an  application  to  the  address  of  the  Postmaster- 
General  for  return  of  the  covers  to  them. 

*  Referred  Cases  Nos.  20  and  21  of  1889. 
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"  These  petitions  are  now  filed  for  release  of  the  attachment.     It  is        1890 
pleaded  that  the  covers,  not  having  baen  delivered  to  the  addressees,  were     FEB.  25. 
not  liable  to  ba  attached  ;  that  the  petitioners   had  the  right  of  recalling 
them  ;  that  the  post  office  was  merely  the  agent  of  the  senders  for  delivery     APPEL- 
of  the  letters  to  the  addressees  ;  and  that  the  petitioners  having  counter-       LATE 
manded  the  request  for  delivery,  before  delivery  was  made,  are  entitled  to 
have  the  covers  returned  to  them. 

"  For  the  counter-petitioner  it  is  pleaded  that  the  money  contained  13  M.  242. 
in  the  covers  was  remitted  to  the  addressees  in  payment  of  indigo  supplied 
by  them  to  the  petitioners  ;  that  the  payment  became  complete  as  soon  as 
the  covers  were  posted  ;  that  the  post  office  was  the  agent,  not  of  the 
senders  for  delivery,  bub  of  the  addressees  for  receipt  of  the  money 
contained  in  the  covers  ;  and  that  the  petitioners  had  no  right  to  recall 
the  covers  and  have  not  recalled  them. 

"Decrees  have  been  obtained  by  the  counter-petitioner  in  both  suits 
against  the  addressees  ;  and  it  is  now  necessary,  in  execution  of  those 
decrees,  to  decide  the  question  of  the  legality  of  the  attachment  made 
before  judgment. 

"  The  case  is  one  without,  as  far  as  I  am  aware,  any  exact  precedent ; 
and  both  pirties  request  that  it  may  be  submitted  for  [244]  the 
decision  of  the  High  Court.  The  decree-holder  specially  requests  the 
reference,  as  the  Postmaster-General,  it  is  understood,  declines  to  be  bound 
by  the  prohibitory  order  issued  ;  and  there  is  no  very  obvious  method  by 
which  the  attachment  can  be  enforced  against  that  official. 

"  In  these  circumstances,  I  would  beg  respectfully  to  submit,  for  the 
decision  of  the  High  Court,  the  question  whether  the  prohibitory  orders 
issued  to  the  postmaster  of  Kurnool  for  detention  of  the  covers  in  question 
are  valid  and  binding  on  the  petitioners  and  the  Postmaster-General. 

"  As  Section  617  requires  that  the  Court  making  a  reference  should 
state  his  opinion  on  the  question  referred,  I  would  venture  to  express  my 
opinion  that  the  attachment  is  valid.  The  question  appears  to  me  to 
be  whether  a  cover  made  over  to  the  post  office  for  delivery  to  the 
addressee  has  passed  out  of  the  power  or  possession  (which  may  be 
constructive)  of  the  sender.  Tdis  question  can,  I  think,  be  decided  by 
reference  to  Section  4  of  the  Contract  Act.  We  there  find  in  illustra- 
tion of  cases  in  which  an  acceptance  is  '  out  of  the  power '  of  the  acceptor, 
the  case  of  an  acceptance  contained  in  a  letter  sent  by  post.  The 
acceptance  is  out  of  the  power  of  the  acceptor  as  soon  as  the  letter  is 
posted.  The  view,  then,  of  the  legislature  must  be  that  a  letter  is  out  of  the 
power  of  the  sender  as  soon  as  it  is  posted.  That  the  legislature  considers 
the  title  of  the  sender  of  a  letter  to  such  letter  to  have  ceased  as  soon 
as  the  letter  is  posted,  appears  from  Section  27  of  the  Indian  Post 
Office  Act  XIV  of  1866.  It  is  there  enacted  that  '  No  person  having 
delivered  into  any  post  office  any  letter  or  other  article  shall  be  entitled 
to  recall  the  same.'  Provision  is  made  for  the  return  of  any  such  letter 
under  the  authority  of  the  Governor- General  in  Council;  but  this  of 
course  is  a  matter  of  grace.  The  sender  cannot  claim  the  return  of  the 
letter  as  of  right,  the  title  to  such  letter  having  ceased  to  be  in  the  sender, 
and,  as  I  view  it,  vested  in  the  addressee.  It  appears  to  me  that  the  post 
office  in  such  a  case  is  the  agent,  not  of  the  sender,  but  of  the  addressee. 
The  addressee  can  demand  as  of  right  the  delivery  of  the  cover  to  him  ; 
whereas  the  sender  by  express  enactment  ceases  to  have  such  right  as  soon 
as  he  delivers  the  cover  to  the  post  office.  The  post  office  receives  delivery 
of  the  letter  for  the  addressee.  The  delivery  is  complete,  for  the  sender 

881 
M  IV— 111 


13  Mad.  245  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1890       has  also  by  express  enactment  ceased  to  have  power  over  it.     Delivery  to- 

PBB.  25.     [245]  an  ageut  authorized   to  receive  such    delivery  is   delivery  to   the 

principal.     The  Government  is  authorized  to  take  delivery  of  letters — 

APPEL-     Section    5   of   the   Post  Office  Act,  1866.     Delivery  to  a  carrier  passes 

LATE       the  property  in  the  goods  delivered — Sections  91  and  92  of  the  Contract 

CIVIL.      Act.     The  post  office   has  the   exclusive   privilege  of  carrying   letters — 

Section  oof  the  Post  Office  Act.     This  raises  the  question  of  stoppage  in 

13  M.  242.    transit ;  but  it  appears  to  me  that  the  right  to  stoppage  of  letters  iu  transit 

by  the  post  office  is  excluded  by  Section  27  of  the  Post  Office  Act  already 

quoted.     There  is  no  right,  though  the  stoppage  may  be  permitted  at  the 

discretion  of  the   Government.     The   addressee    on    the   other   hand    is 

entitlpd  to  delivery — Section  45  of  the  Post  Office  Act. 

"  The  Court  attaching  the  letter  stands,  it  seems  to  me,  in  the  place 
of  the  addressee,  and,  as  in  the  case  of  any  other  attachment  of  property, 
acquires  a  superior  right  to  possession  of  the  property  attached.  The 
Court  clearly  can  attach  a  cover,  specially  a  cover  known  to  contain  bank 
notes  or  promissory  notes — Section  266  of  the  Civil  Procedure  Code.  A 
cover  containing  such  notes,  delivered  to  the  post  office,  is  '  property  in 
the  custody  of  a  public  officer '  within  the  meaning  of  Section  272  of  the 
Civil  Procedure  Code. 

''  It  is  not  necessary  that  the  property  should  belong  to  the  judgment- 
debtor.  It  is  sufficient  if  he  has  a  disposing  power  over  it — Section  266. 
It  is  not  denied  that  the  addressee  has  a  disposing  power  over  a  letter  sent 
to  him  through  the  post  office.  It  cannot  be  disposed  of  by  the  post  office 
except  by  his  authority.  He  can  direct  the  post  office  to  deliver  it  to 
any  person  mentioned  by  him,  to  re-direct  it,  or  keep  it  till  called  for. 
He  can  sell  it;  and  direct  delivery  to  the  purchaser.  He  can  refuse  to 
receive  it,  and  direct  that  it  be  returned  to  the  sender. 

"  Property  is  liable  to  attachment  '  whether  the  same  be  held  in  the 
name  of  the  judgment-debtor  or  by  another  person  in  trust  for  him  or  on 
his  behalf ' — Section  266.  In  the  present  case  the  covers  containing  the 
notas  are  expressly  held  in  the  name  of  the  judgment-debtor  in  each  case, 
and  it  can  scarcely  be  denied  that  they  are  held  in  trust  for  him  on  his 
behalf. 

"  Admittedly  the  money  contained  in  the  covers  was  money  due 
to  the  addressees  for  the  indigo  forwarded  by  them  to  petitioners.  If  the 
petitioners  were  seeking  to  recover  the  money  from  the  addressees, 
they  would,  it  is  clear,  have  no  right  to  do  [246]  so.  The  case 
does  not,  it  appears  to  me,  differ  in  any  material  respect  from  the  ordinary 
one  of  money  due  by  A  to  B  and  delivered  to  C  for  payment.  If  such 
money  is  attached,  when  C  is  on  the  point  of  paying  it  to  B  by  D,  B's 
judgment-creditor,  can  A  have  any  right  to  object  ? 

"  The  objection,  which  the  Postmaster-General  is  understood  to  take 
to  the  attachment,  appears  to  be  even  less  tenable  than  the  objection 
raised  by  the  petitioners.  Let  us  suppose  that  the  addressees,  decrees 
against  whom  have  been  put  in  execution  in  this  Court,  authorized  the 
post  office  to  deliver  to  the  Court,  in  satisfaction  of  those  decrees,  the 
covers  held  by  the  post  office  containing  money  due  to  the  said  addressees  ; 
and  that  to  obviate  all  objections  they  authorized  the  Court,  by  a  power 
of  attorney  to  receive  delivery.  The  post  office  would,  I  presume,  in 
that  case  have  no  objection  to  making  the  delivery  in  accordance  with 
the  instructions  of  the  addressees.  The  attachment  made  by  the  Court 
vests  for  the  time  being  all  the  rights  of  the  judgment-debtors  in  the 
Court,  and  has  all  the  effect  of  a  direct  conveyance.  For  the  post  office- 
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to  argue  in  this  case  that  the  Court  cannot  claim  delivery  of  the  covers 
without  an  express  authority  from  the  addressees  is  tantamount  to  an 
assertion  that  the  Court  cannot;  make  an  attachment  without;  the  judg- 
ment-debtors' authority  and  consent.  It  is  asking  the  Court  to  produce 
its  power,  of  attorney." 

Ramasami  Miidaliar,  for  petitioners. 

Rama  Rau,  for  counter-petitioner. 

JUDGMENT. 

The  question  forming  the  subject  of  this  reference  arises  in  consequence 
of  a  claim  to  have  released  from  attachment  certain  letters  containing 
currency  notes  on  the  ground  that  the  right  and  title  of  the  judgment- 
debtors  had  ceased  before  the  attachment  took  place.  The  letters,  which 
are  addressed  to  the  judgment-debtors,  were  attached  in  the  hands  of  the 
postmaster  in  the  manner  indicated  by  Section  272  of  the  Civil  Procedure 
Code.  A  day  before  the  attachment  took  place,  the  claimants,  being  the 
persons  who  had  sent  the  letters,  had  applied  to  the  Postmaster-General, 
through  the  postmaster,  to  have  the  letters  returned.  The  question  is 
whether,  in  the  circumstances  stated  by  the  District  Munsif,  the  letters, 
with  their  contents,  were,  on  the  6th  April,  liable  to  attachment  as  being 
the  property  of  the  judgment-debtors,  and  whether  they  were  held  by  the 
postmaster  in  trust  for  them  or  on  their  behalf.  I  am  of  opinion  that  both 
[247]  questions  must  be  answered  in  the  affirmative.  The  notes  were 
sent  by  the  claimants  to  the  judgment-debtors  on  account  of  purchases  of 
indigo  made,  or  to  be  made  by  the  latter  on  behalf  of  the  former.  In  the 
hands  of  the  judgment-debtors  the  notes  would  clearly  have  been  part  of 
their  general  property  and  subject  to  attachment  by  their  creditors.  The 
question  is  whether  the  ownership  in  the  notes  was  vested  in  the  judg- 
ment-debtors or  liable  to  be  divested  at  the  date  of  the  attachment. 
According  to  English  law,  it  seems  clear  that  the  post  office  holds  every 
letter  that  is  once  posted  as  agent  of  the  addressee  and  that  therefore 
where  delivery  of  a  thing  is  requisite  to  pass  the  property,  it  is  generally 
sufficient  to  deliver  it  for  transmission  bv  the  post  office,  Ex  parte  Cote  (1). 
I  find  nothing  in  the  Act  XIV  of  1866  to  indicate  a  different  state 
of  law  in  this  country,  and,  on  the  contrary,  the  illustrations  to  Sections 
4  and  5  of  the  Contract  Act  are  in  accordance  with  English  law.  I  think 
that  the  provision  in  the  Act,  reserving  to  the  Postmaster-General  the 
liberty  of  returning  the  letter  to  the  sender,  which  is  in  effect  a  proviso  to  the 
declaration  that  the  sender  shall  not  be  entitled  to  have  his  letter  returned 
cannot  possibly  be  construed  in  the  manner  suggested  by  the  vakil  for  the 
claimants.  Construed  as  giving  an  absolute  right  to  the  sender,  the 
proviso  would  be  inconsistent  with  the  former  part  of  the  section. 
When  once  the  letter  has  been  posted,  the  property  in  it  becomes  vested 
in  the  addressee,  and  the  sender  has  no  power  of  reclaiming  it  without 
the  addressee's  consent.  The  doctrine  of  stoppage  in  transitu  can  have  no 
application,  because  the  parties  do  not  stand  in  the  relation  of  vendor 
and  purchaser.  In  my  judgment  the  question  referred  by  the  District 
Munsif  must  be  answered  in  favour  of  the  judgment-creditors. 
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[248]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 

PERUMAL  AND  ANOTHER  (Petitioners),  Appellants  v.  EAJAGOPALA 
(Counter-petitioner),  Respondent*      [1st  November,  1889.] 

Rent  Recovery  Act  (Madras)  —Act  VIII  of  1865,  Section  27 — Ordir  under — Civil  Proce- 
dure Code,  Section  2 — Decree. 

An  order  made  undet  Rent  Recovery  Aot  (Madras),  Section  27,  is  not  a  decree 
within  the  meaning  of  Civil  Procedure  Code,  Section  2. 

APPEAL  under  Letters  Patent  against  the  order  of  Wilkinson,  J.,  made 
on  civil  revision  petition  No.  228  of  1888,  which  was  presented  under 
Section  622  of  the  Civil  Procedure  Code,  and  prayed  the  High  Court  to 
revise  the  order  of  C.  Srinivasa  Sastri,  District  Munsif  of  Trivellore,  made 
on  miscellaneous  petition  No.  13  of  1887. 

A  landlord  having  distrained  certain  crops,  &c.,  as  for  arrears  of 
rent,  the  tenants  forcibly  recovered  possession  of  the  property  distrained. 
The  landlord  accordingly  presented  miscellaneous  petition  No.  13  of  1887 
in  the  Court  of  the  District  Munsif  praying  that  the  distress  be  restored 
to  him.  The  District  Munsif  made  an  order  to  the  effect  sought  under 
Act  VIII  of  1865,  Section  27. 

The  tenants  preferred  the  above  petition. 

Sadagopachariar,  for  petitioners. 

Srirangachariar,  for  respondent. 

The  petition  having  come  on  for  hearing  before  Wilkinson,  J.,  it 
was  objected  for  the  respondent  that  the  petitioners'  remedv  was  by 
way  of  appeal  to  the  District  Court.  His  Lordship  delivered  judgment  as 
follows : — 

WILKINSON,  J. — "  I  am  of  opinion  that  the  preliminary  objection  must 
prevail.  It  is  argued  that  the  order  of  the  Munsif  being  the  formal  expres- 
sion of  an  adjudication  upon  a  right  claimed,  is  a  decree,  and  that  from  such 
decree  an  appeal  lies  to  the  District  Court.  On  the  other  hand  it  is  contend- 
ed that  the  oaly  appeals  provided  for  by  Section  69  of  Act  VIII  of  1865 
are  from  judgments  of  a  Collector,  and  that,  therefore,  no  appeal  lies 
from  an  order  passed  under  Section  27  of  that  Act.  It  was  unnecessary  to 
[249]  make  any  special  provision  in  Act  VIII  of  1865  for  an  appeal  from 
an  order  of  a  Civil  Court,  because  provision  for  all  such  cases  is  made 
in  the  Code  of  Civil  Procedure.  The  order  passed  under  Section  27  is,  in 
my  opinion,  a  decree  capable  of  execution,  and  being  a  decree  of  a  Civil 
Court,  the  appeal  is  regulated  by  the  provisions  of  the  Code. 

"  This  petition  must,  therefore,  be  dismissed  with  costs." 

The  petitioners  preferred  this  appeal  against  the  above  order  of 
Wilkinson,  J. 

The  appeal  having  come  on  for  hearing  before  MuTTUSAMl  AYYAR 
and  PARKER,  JJ.,  their  Lordships,  aftar  hearing  the  pleaders  for  the 
parties,  delivered  judgment  as  follows  :  — 

JUDGMENT. 

We  are  unable  to  agree  with  the  learned  Judge  that  an  order  made 
under  Section  27,  Act  VIII  of  1865,  is  a  decree  within  the  meaning  of  the 
Civil  Procedure  Code. 

•  Letters  Patent  Appeal  No.  8  of  1889. 
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Having  regard  to  the  language  of  Section  27,  we  think  it  can  only  be        1889 
taken  to  he  an  order  in  a  summary  proceeding,    and   as  such  cannot   be     Nov.  1. 
said  to  have  decided  a  "  suit  or  appeal  "   under  Section  2  of   the   Code  of 
Civil  Procedure.     The  decision  in  Vadamalai  Thiruvana  Tevar  v.   Carup-     APPEL- 
pen  Servai  (1)  would  show  that  the  proceeding  contemplated  by   the  sec-       LATE 
tion  is  summary.     We  must,  therefore,  allow  the  appeal   with   costs,  and      ClVIL. 
we  shall  proceed  to  hear  the  civil  revision  petition  under  Section  622. 

[Their  Lordships,  holding  that   the   petitioners  had   established    no    *3  M.  248. 
grounds  on  which  the  Court  should  interfere  in  revision,  dismissed  their 
petition  with  costs.] 


13  M.  249. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


EANGAYYA  APPA  EAU  (Plaintiff),  Appellant  v.  KADIYALA 

EATNAM  AND  OTHEBS  (Defendants),  Bespondents* 

[29th  October,  1889.] 

Bent  Recovery  Act,  Madras— Act  VIII  oj  1865, Sections  9,  10,11 — Improper  stipulations 
in  patta — Claim  of  tenants  to  hold  over  land  after  expiry  of  lease. 

In  summary  suits  brought  by  a  landlord  to  enforce  acceptance  by  his  tenants 
of  pattas  tendered  by  him  for  the  cuirent/as/i,  it  was  pleaded  that  the  pattas  were 
[250]  improper  in  that  they  did  not  comprise  certain  land  of  which  the  tenants 
were  in  possession  and  in  which  they  claimed  permanent  occupancy  rights,  and 
also  in  that  they  contained  various  terms  which  the  plaintiff  was  not  entitled  to 
impose  on  the  defendants,  providing  (inter  alia)  (1)  that  interest  should  be  pay- 
able on  the  several  instalments  of  reut  as  they  became  due,  (2)  that  the  defend- 
ant should  not  fell  certain  trees  except  for  agricultural  purposes,  (3)  that  the 
defendants  should  not  reap  their  crops  without  previously  obtaining  the 
plaintiff's  permission,  (4)  that  on  a  change  made  without  the  plaintiff's  permis- 
sion from  dry  to  wet  cultivation,  the  tenancy  should  be  forfeited  in  case  of 
default  made  by  the  defendants  in  paying  the  amount  of  Government  assess- 
ment, and  also  an  undetermined  sum  then  to  become  payable  by  the  defendants 
to  the  plaintiff  in  addition  to  the  rent. 

The  defendants  failed  to  prove  the  permanent  occupancy  rights  claimed  over 
the  laud  not  comprised  in  the  pattas  and  it  appeared  that  they  had  held  leases 
from  the  plaintiff  for  the  land  in  question  for  a  period  of  three  years  and  had 
held  over  after  the  expiry  of  the  leases  without  the  permission  and  contrary  to 
the  wishes  of  the  landlord  :  and  it  further  appeared  that  the  provision  as  to 
trees  did  not  extend  to  shrubs,  &c.,  and  had  been  an  accepted  term  in  the  pattas 
issued  for  ten  years.  The  Revenue  Court  modified  the  terms  of  the  pattas  and 
passed  decrees  that  the  pattas  as  modified  be  accepted,  against  which  some  only 
of  the  defendants  appealed,  and  the  District  Judge  on  appeal  introduced  further 
modifications  into  the  pattas: 

Held,  (1)  that  the  District  Judge  bad  no  jurisdiction  under  Civil  Procedure 
Code,  Section  544,  to  introduce  further  modifications  into  the  pattas  in  favour  of 
the  defendants  who  had  not  appealed  according  to  the  opinion  formed  by  him  in 
appeals  preferred  by  the  defendants  in  other  suits  ; 

(2)  that  the  defendants  were  not  entitled  to  have  the  pattas  modified  by 
enlarging  the  extent  of  the  land  comprised  in  them,  or  by  the  cancellation  of  the 
provisions  as  to  interest  and  as  to  felling  trees  ; 

(3)  that  the  defendants  were  entitled  to  have  the   pattas  modified  by  the 
cancellation  of   the   provision  as   to    reaping    crops  and    of   the  provision   for 
forfeiture. 

*  Second  Appeals  Nos.  1232,  Ac.,  of  1888. 
(1)  4  M.H.C.R.  401. 
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SECOND  appeals  against  the  decrees  of  G.  T.  Mackenzie,  District 
Judge  of  Kistna,  in  appeal  suits  Nos.  187,  188,  189,  &c.,  of  1887,  modify  - 
11  M.  249,  ing  the  decision  of  P.  Ramachandra  Rau,  Head  Assistant  Collector  of 
Kistna,  in  summary  suits  Nos.  190,  191,  192,  &c.,  of  1886. 

Suits  by 'a  landlord  under  Section  9  of  the  Rent  Recovery  Act,  Madras, 
to  enforce  the  acceptance  of  paUas  by  his  tenants.  The  form  of  the 
pattas  tendered  by  the  plaintiff,  so  far  as  it  is  material  for  the  purposes  of 
this  report,  is  as  follows  : — 

"  You  shall  pay  the  kiat  of  every  year  in  that  very  year,  in  the  order 
of  kisbbandi  instalments  mentioned  above,  in  our  taluk  of  Nuzvid  without 
raising  any  objections,  and  obtain  receipts. 

"  On  failure  to  pay  according  to  the  kist  instalments,  you  shall  pay 
together  with  interest  at  rupee  1  per  cents,  per  mensem  from  tho  date  of 
the  expiration  of  the  kist  instalment. 

"  You  yourself  shall  bexr  the  profit  or  loss  accruing  from  excess 
[251]  of  rain  or  want  of  it ;  and  whether  you  cultivate  or  not,  you  shall 
pay  the  kist  without  relinquishing  the  lands  within  the  term. 

"  You  shall  enjoy  (the  produce)  after  obtaining  Dumbalas  from  our 
Circar  for  permission  for  harvesting  rhe  produce  after  the  season. 

"  At  the  expiration  of  the  term,  you  shall  not  cultivate  without  again 
obtaining  fresh  pattas  from  us. 

"  If  you  irrigate  the  Vetha  crops  (i.e.,  crops  sown  by  the  hand)  by 
the  Krishna  water,  you  shall  pay  separately  the  tirva  that  may  be  fixed 
by  the  Queen's  Circar. 

"  If,  without  obtaining  our  permission,  you  newly  raise  wet  culti- 
vation on  dry  lands,  you  shall  not  only  pay  the  tirva  that  may  be  fixed 
therefor  by  the  Queen's  Circar  in  addition  to  your  paying  to  our  Circar 
the  excess  kist  that  may  be  determined  by  us  for  such  wet  cultivation, 
but  also  you  shall  thenceforth  relinquish  the  right  of  cultivating  those 
lands. 

"  As  the  fruit  trees,  the  tax  on  the  palmyras,  the  Tumma  trees  (Bau- 
bul  trees),  that  are  on  the  said  lands  are  not  included  in  the  said  kist.  you 
shall,  when  required  for  cultivation  purposes,  obtain  permission  and  cut 
the  required  Tumma  trees  only." 

The  Head  Assistant  Collector  and  (on  appeals  preferred  by  some  of 
the  defendants)  the  District  Judge  made  certain  modifications  in  the  form 
of  the  patta. 

The  plaintiff  preferred  these  second  appeals. 

Subramanyn  Ayyar  and  Bhashyam  Ayyanqar,  for  appellant. 

Mr.  deRozario  and  Ananda  Charlu,  for  respondents/ 

The  further  facts  of  the  case  appear  sufficiently  for  the  purposes  of 
this  report  from  the  following 

JUDGMENT 

The  appellant  in  these  cases  is  the  zamindar  of  Nuzvid  and  the  res- 
pondents are  his  raiyats  in  the  village  of  Maatabada.  One  of  the  principal 
questions  raised  in  them  was  whether  the  pattas  tendered  by  the  former  to 
the  latter  for  fasli  1295  were  proper.  Both  the  Head  Assistant  Collector 
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and   the  Judge  considered  that   they  required   to  be  amended,  and   the 
zemindar  appeals  from  their  decision. 

The  first  objection  taken  with  reference  to  second  appeals  Nos.  1292 
and  1299  is  that  the  Judge  was  not  entitled  to  alter  the  decision  of  the 
Court  of  First  Instance  to  the  appellant's  prejudice.  In  those  cases  the 
raiyats  did  nob  appeal  to  the  District  Court,  but  the  Judge  modified  the 
decrees  of  the  Head  Assistant  Collec'or  [2523  according  to  the  opinion 
formed  by  him  in  appeals  preferred  by  other  raiyuts  in  other  suits.  It 
is  contended  that  he  was  not  at  liberty  to  do  so,  and  as  Section  544  of 
the  Code  of  Civil  Procedure  is  not  applicable,  we  are  of  opinion  that; 
the  contention  must  prevail.  The  decision  of  the  District  Court  so  far  as  it 
modifies  that  of  the  Head  Assistant  Collector  in  the  respondent's  favour 
in  second  appeals  Nos.  1292  and  1299  must  be  set  aside. 

The  second  objection  which  is  taken  for  the  appellant  is  that  both  the 
Lower  Courts  were  in  error  in  holding  that  the  relinquished  land  should 
be  included  in  the  pattas.  The  zemindar's  contention  was  that  the  land 
was  granted  to  the  raiyats  on  a  lease  for  three  years  ending  with  1294,  that 
they  cultivated  it  without  his  permission  in  1295,  that  he  leased  it  out  to 
others  in  May,  and  that  he  was,  therefore,  not  bound  to  include  it  in  the 
pafctas  tendered  to  respondents  in  June  1295.  In  answer  to  this  conten- 
tion the  raiyats  urgei  that  the  relinquished  land  was  granted  to  them  in 
1292  not  on  a  lease  for  three  years  but  in  perpetuity  and  on  the  same 
tenure  on  which  they  hold  ordinary  jarayati  land.  The  land  in 
dispute 'is  about  2,000  acres  in  extent,  and  it  was  relinquished  by  the 
raiyats  together  with  200  acres  more  in  1289  when  the  estate  was  under 
the  management  of  the  Court  of  Wards.  It  was  rented  out  as  pasture 
land  in  1289,  1290  and  1291,  and  at  the  end  of  the  last -mentioned 
fasli  the  zemindari  was  made  over  to  the  appellant.  Early  in  1292  he 
granted  the  relinquished  land  to  the  respondents  on  a  joint  lease  for 
three  years  subject  to  an  annual  rent  of  Us.  24-8-0  per  katti,  but  the 
respondents  since  divided  it  among  them  and  in  consequence  of  this 
division  the  joint  folding  was  converted  into  separate  holdings.  So  far 
there  is  no  dispute,  the  contest  being  as  to  whether  the  ordinary  raiyat- 
wari  tenure  was  also  substituted  for  the  tenancy  for  three  years  when 
separate  holdings  were  substituted  for  the  joint  holding.  The  Head  Assist- 
ant Collector  observed  that  neither  party  proved  his  case,  but  that  as  the 
zemindar  did  not  tender  pattas  prior  to  June  1295  and  not  until  long  after 
the  raiyats  had  cultivated  the  land,  it  was  fair  to  direct  that  it  should  be 
included  in  the  pattas.  The  Judge  recorded  no  distinct  finding  as  to 
whether  the  lease,  as  ultimately  modified  in  1292,  was  permanent  or  limited 
to  three  years,  but  upheld  the  decision  of  the  Head  Assistant  Collector 
on  the  ground  that  it  was  equitable.  It  is  argued  before  us,  and 
rightly  we  think,  that  the  question  which  [253]  the  Judge  had  to 
decide  was  one  of  legal  right.  If,  as  alleged  by  the  zemindar,  the  land 
was  let  but  for  three  years,  and  the  raiyats  held  it  over  after  the  expiration 
of  the  lease  without  his  permission  and  contrary  to  his  wishes  such 
holding  over  would  be  wrongful  and  it  would  be  no  valid  defence  in  a  suit 
to  eject  them.  It  is  not  alleged  that  the  zemindar  granted  permission  to 
raiyats  to  cultivate  the  relinquished  land  in  1295  on  the  same  terms  on 
which  they  cultivated  it  during  the  pervious  year.  A  wrongful  holding 
over  could  not  be  treated  as  a  continuation  of  the  prior  tenancy  unless 
the  zemindar  accepted  rent  or  by  some  overt  act  condoned  the  wrong. 
Again  the  appellant  was  entitled  under  the  existing  law  to  tender  pattas 
before  the  end  of  the  fasli  year,  and  if  a  tenant  who  must  ba  taken  to  know 
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1889       the   law   chose  to  hold  over,  the  inference  is  that   he  is  in   possession   by 

OCT.  29,     his  own  wrong  and  at  his  own  risk.     We  must   therefore  ask  the   Judge 

to  return    a   distinct  finding   as    to  whether   the  relinquished  land    was 

APPEL-     granted   in  1292  ultimately  on  a  lease   for  three  years   only  or  on  a   per- 

LATE       manent  tenure. 

CIVIL.  Adverting  to  the  finding  of  the  Head  Assistant  Collector  that  neither 

rr~~  party  proved  his  contention  as  to  the  tenure  on  which  the  relinquished 
'  land  was  let  in  1292,  it  is  argued  for  the  appellant  that  the  onus  of  proof 
being  on  the  respondents,  the  decision  must  be  in  his  favour  in  the  event 
of  that  finding  being  adopted.  To  this  suggestion  we  are  unable  to  accede. 
The  onus  of  establishing  a  perpetual  tenure,  if  any,  is  certainly  on  the 
respondents,  but  it  is  open  to  them  to  fall  back  upon  the  presumption  of 
tenancy  from  year  to  year,  which  might  arise  from  their  occupation  from 
1292  to  1294,  and  to  claim  that  the  relinquished  land  should  be  included 
in  the  pattas  at  least  for  1295,  if  neither  a  lease  for  the  fixed  term  of  three 
years  nor  a  perpetual  tenure  were  established.  Before  we  dispose  of  these 
second  appeals,  however,  we  must  request  the  Judge  to  return  findings  on 
the  question  mentioned  above. 

The  last  objection  has  reference  to  two  stipulations  which  the  Judge 
directed  to  be  omitted  from  the  pattas  in  all  the  cases  on  the  ground 
that  they  were  unreasonable.  The  first  stipulation  is  this  : — "Incase, 
without  obtaining  our  permission,  you  should  newly  cultivate  dry  land  as 
wet  land,  you  should  not  only  pay  the  assessment  fixed  by  the  Govern- 
ment of  Her  Majesty  and  the  extra  assessment  fixed  by  us  for  your 
having  cultivated  it  as  wet  [254]  land  to  our  Circar,  but  should  also 
forfeit  the  right  of  cultivating  the  land  from  that  time.  "  This  pro- 
vision, so  far  as  it  relates  to  forfeiture  of  the  right  to  cultivate,  is  mani- 
festly penal,  and,  so  far  as  it  relates  to  extra  assessment  payable  to  the 
zemindar,  is  arbitrary  and  likely  to  prove  oppressive.  We  consider 
that  it  was  properly  disallowed  by  the  Judge.  We  also  concur  in 
his  opinion  that  the  second  stipulation  is  unreasonable..  It  requires 
the  raiyat  not  to  reap  his  crop  without  the  previous  permission  of 
the  zemindar.  The  appellant  has  a  Hen  on  the  crop  for  his  rent  and 
is  entitled  to  distrain  it  for  arrears  of  rent  if  any.  The  provision  is 
open  to  abuse,  while  it  is  not  necessary  for  the  protection  of  his 
interest. 

The  respondents  object  that  the  stipulation  for  payment  of  interest 
from  the  dates  on  which  the  several  instalments  of  rent  were  payable 
according  to  the  kistbundi  was  improperly  inserted  in  the  pattas  which 
were  tendered  at  the  close  of  the  year.  It  must  here  be  observed  that  the 
pattas,  though  tendered  in  June  1295,  were  tendered  as  evidence  of  the 
contents  of  a  pre-existing  obligation  consequent  on  the  position  of  the 
respondents  as  occupancy  raiyats.  The  tender  is  not  the  cause  of  the  obli- 
gation, though  it  is  a  condition  precedent  to  its  enforcement.  We  see  no- 
sufficient  ground  for  upholding  this  objection. 

The  respondents  also  object  that  the  stipulation  that  raiyats  ought 
not  to  fell  fruit  trees  and  certain  other  trees  except  for  agricultural  pur- 
poses is  an  unwarranted  interference  with  their  right  to  the  trees  which 
stand  on  their  land.  We  observe  that  there  was  a  similar  stipulation  in 
some  of  the  previous  pattas.  There  is,  however,  no  distinct  finding  as  to 
whether  its  insertion  in  the  pattas  is  in  accordance  with  the  established 
usage  of  the  village.  On  this  point  also  we  shall  ask  the  Judge  to  return 
a  distinct  finding. 
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[The  District  Judge  returned  a  finding  to  the  effect  that  the  defend-        1889 
ants  entered  upon  the  relinquished  lands  in  fasli  1292  not  as  tenants     OCT.  29. 
from  year  to  year,  but  on  leases   for  a  term  of  three  years,  and  that, 
having  held  over  without  the  zemindar's  consent,  they  could  not  claim     APPEL- 
futurepattas  at  the  rent  which  they  had  paid  in  those  three  years.    With       LATB 
regard  to  the  trees,  the  District  Judge  found  that  the  stipulation  had  been      CIVIL. 
comprised  in  the  pattas  for  ten  years,  but  that  this  period  was  not  suffi- 
cient to  constitute  a  usage.]  ^  **•  2" 

[255]  These  second  appeals  having  come  on  for  final  hearing  their 
Lordships  accepted  the  finding  with  regard  to  the  relinquished  lands, 
and,  with  regard  to  the  stipulation  not  to  cut  trees  delivered  judgment  as 
follows : — 

We  are  not  able  to  support  the  finding  of  the  District  Judge,  and  it 
appears  to  us  that  he  has  put  the  burden  on  the  wrong  side.  Prima  facie 
a  tenant  would  not  be  at  liberty  to  cut  down  fruit  trees  on  bis  holding, 
and  by  so  doing  would  considerably  impair  the  value  of  the  property;  The 
fact  that  for  ten  years  this  condition  in  the  pattas  had  been  accepted 
would  be  evidence  of  a  recognized  custom  consistent  with  the  usual  rights 
of  a  landlord  and  it  is  shown  that  the  prohibition  does  not  extend  to 
shrubs  and  small  trees  which  are  generally  at  the  disposal  of  a  tenant  for 
the  purposes  of  his  holding.  With  this  modification  the  finding  of  the 
Lower  Appellate  Court  is  accepted.  We  direct  that  each  party  do  bear 
his  own  costs  throughout. 


13  M.  253. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


.EAINIBR  (Plaintiff)  o.  GOULD  (Defendant}.* 
[llth  and  14th  November,  1889.] 

Stamp  Act — Act  I  of  1879,  Schedule  1,  Article  5(a) — Agreement  or  memorandum  of  agree- 
ment relating  to  the  sale  of  shares— Agreement  by  correspondence. 

Correspondence  having  passed  between  the  plaintiff  and  defendant  relating  to 
the  sale  of  shares  in  a  certain  company  by  the  plaintiff  to  the  defendant,  and 
the  sale  not  having  been  carried  out,  the  plaintiff  in  a  suit  for  damages  against 
the  defendant  sought  to  prove  an  agreement  for  sale  from  the  letters,  none  of 
which  were  stamped  : 

Held,  the  letters,  though  unstamped,  were  admissible  as  evidence  of  an  agree- 
ment, since  they  did  not  constitute  an  agreement  or  a  memorandum  of  agree- 
ment. 

[R.,  14  Bur.L.R.  292  (-295)  =  4  L.B.R.  324  ;  71  P.R.  1906  =  111  P.L.R.  1907.] 

CASE  stated  under  Section  69  of  the  Presidency  Small  Cause  Court 
Act  by  J.  W.  Handley,  Chief  Judge  of  the  Madras  Court  of  Small  Causes, 
in  suit  No.  20399  of  1888. 

The  case  was  stated  as  follows : — 

[256]  "  This  was  a  suit  for  damages  for  breach  of  a  contract  on  the 
part  of  defendant  to  purchase  from  plaintiff  fifty  shares  in  the  South 
Indian  Ice  Company  (Limited).  Defendant,  amongst  other  pleas,  denied 
the  contract. 
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Referred  Case  No.  16  of  1889. 
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1889  "  At  the  first  bearing  before  the   Acting  Chief  Judge,  Mr.  Scharlieb, 

Nov.  14.     certain  letters  (Exhibits  A  to  E)  were  proposed  to  be  put  in  evidence  on 

behalf  of  plaintiff  in  proof  of  the  contract;.     For   defendant  these   letters 

APPEL-     Were   objected  to  as   inadmissible  in  evidence   on  the  ground  that,  if   they 

LATE       were  put  forward  as  constituting  a  contract  for  the  sale  of  the  shares,  they 

CIVIL.      °r  one  °f  them  required  a  one-anna  stamo  under  Article  5  (a),  Schedule  I 

of   the  Stamp  Act  (I  of  1879),  which  stamp  must  have  been  affixed  at  the 

13  M.  255.    time  of  execution  ;  and  that  the  stamp  duty  required  being  one  anna,  the 

documents  could  not  be  received  in  evidence  on  payment  of  the  stamp  and 

penalty  under  the  provisions  of  Section  34  of  the  Stamp  Act,  instruments 

chargeable  wit.h  such  duty  being  expressly  by   the  words  of  the  section 

excluded  from  the  benefit  of  those  provisions. 

"  One  of  the  letters  (Exhibit  C),  when  produced  by  plaintiff,  bore  a 
one-anna  adhesive  stamp,  which,  however,  it  was  admitted  was  affixed  to 
it  after  it  came  into  plaintiff's  hands.  It  was  contended  at  one  time  on 
behalf  of  plaintiff  on  the  authority  of  a  Bombay  case  (Bhauram  Madan 
Gopal  v.  Ramnarayan  Gopal  (1)  that  this  was  a  sufficient  stamping  to 
render  the  document  admissible  in  evidence,  but  this  contention  was  not 
much  insisted  upon,  and  I  do  not  consider  it  necessary  to  refer  that 
point  to  the  High  Court. 

"  Mr.  Scharlieb  after  hearing  the  evidence  of  plaintiff  held  that  the 
letter  (Exhibit  D)  required  a  one-anna  stamp,  and,  not  being  so  stamped, 
was  inadmissible  in  evidence,  and  that  the  contract  could  not  be  proved 
without  that  letter,  and  accordingly  he  dismissed  the  suit. 

"  Upon  an  application  to  the  Full  Court  for  a  new  trial,  it  was  held 
that  none  of  the  letters  in  question  required  a  stamp  under  Article  5  (a)  of 
Schedule  I  of  the  Stamp  Act,  and  that  they  were,  therefore,  admissible  in 
evidence  in  proof  of  the  contract,  but  that  even  if  this  opinion  were  not 
well  founded  and  one  or  more  of  the  letters  were  inadmissible  on  this 
ground,  plaintiff  would  still  be  entitled  to  prove  the  contract  by  the  written 
admissions  of  the  [257]  defendant.  A  new  trial  was  accordingly  ordered, 
leave  being  given  to  plaintiff  to  amend  the  plaint. 

Upon  the  new  trial  before  me  I  found  that  the  contract,  as  alleged 
in  the  amended  plaint,  was  proved  by  the  letters  A  to  E,  or,  if  they  were  not 
admissible  in  evidence  by  the  written  admissions  of  defendant,  that  plaint- 
iff was  ready  and  willing  to  complete  the  contract,  and  that  there  was 
no  unreasonable  delay  on  his  part  in  obtaining  the  share  certificates,  and 
that  defendant  was  not  justified  in  rescinding  the  contract,  and  that  plaintiff 
had  proved  his  damages  as  charged  in  the  plaint.  I  gave  judgment,  there- 
fore, for  plaintiff  for  the  amount  claimed  and  costs,  but  (at  the  request 
of  defendant's  attorney),  contingent  upon  a  case  to  be  stated  for  the 
opinion  of  the  High  Court  upon  two  questions  of  law  raised  in  the  case, 
9*i't 

(1)  Do  the  letters  (Exhibits  A  to  E)  or  any  of  them  require  a  stamp 

under  Article  5  (a),  Schedule  I  of  the  Stamp  Act  ? 

(2)  If  all  or  any  of  the  letters  in  question  are   or   is  inadmissible 

in  evidence  on  account  of  not  bearing  a  stamp,  is  it  open  to 
plaintiff  to  prove  the  contract  by  the  written  admissions  of 
defendant  ? 

(1)  12  B.H.C.R.  208. 
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"As  to  (l) — it  has  been  a  surprise  to  me  to  find  that  there  are  no  deci-  1889 
sions  of  the  Indian  Courts  upon  the  effect  of  the  present  Stamp  Law  upon  Nov.  14. 
a  series  of  letters  put  forward  in  proof  of  a  contract ;  at  least  none  have  been 
quoted  in  the  argument,  and  I  can  find  none.  The  present  Stamp  Act  APPEL- 
omits  the  provision,  which  found  a  place  in  the  preceding  Act  (XVIII  of  LATE 
1869,  Schedule  II,  Art.  2).  and  in  previous  Stamp  Acts,  that;,  when  several  ClVIL. 
letters  constitute  an  agreement,  it  is  sufficient  if  any  one  of  them  is  pro- 
perly stamped.  I  believe  that,  notwithstanding  this  omission,  it  has  still  **  M-  233> 
been  the  practice  in  the  Courts  of  this  Presidency  at  any  rate  when  a 
series  of  letters  is  tendered  in  evidence  in  proof  of  a  contract  to  require 
that  the  stamp  duty  and  penalty  be  paid  on  one  of  them.  It  seems  to  me 
doubtful  whether  this  practice  is  correct, — whether  a  series  of  letters  of 
this  kind  can  be  said  to  be  an  '  agreement  or  memorandum  of  an  agreement ' 
within  the  meaning  of  the  Stamp  Act.  The  question  has  to  be  faced  and 
decided  in  a  case,  like  the  present  where  the  stamp  (if  any)  required  being 
a  one-anna  stamp,  the  document  cannot  be  admitted  on  payment  of 
penalty.  The  difficulty  to  my  mind  is  that  if  such  a  series  of  letters  is 
an  '  agreement  or  memorandum  [258]  of  an  agreement '  within  the 
meaning  of  the  Stamp  Act,  then  the  requirements  of  that  Act  as  to 
the  time  of  stamping  instruments  cannot  be  complied  with.  Section 
18  requires  that  all  instruments  executed  in  British  India  shall  be 
stamped  before  or  at  the  time  of  execution.  Now  take  the  simple 
case  of  two  letters — a  proposal  and  an  acceptance.  At  the  time  of 
execution  by  the  proposer  it  is  imoossible  that  the  instrument  should 
be  stamped  because  there  is  then  no  agreement  between  the  parties 
and  consequently  there  can  be  no  written  agreement  or  memorandum  of  an 
agreement  to  stamp.  So  in  the  case  of  a  series  of  letters  introducing  vari- 
ations in  the  terms  of  the  original  offer  or  acceptance,  it  is  not  until  the 
last  letter  of  the  series  that  there  is  aa  agreement;  between  tb.9  parties,  and 
then  it  is  impossible  to  stamp  the  instrument  at  the  time  of  its  execution  by 
one  of  the  parties.  In  the  present  case,  for  instance,  Mr.  Scharlieb  held,  and 
I  think  quite  rightly,  that  there  WAS  no  contract  till  the  letter  D  was 
written  by  the  plaintiff.  How  then  could  this  series  of  letters  or  any  of 
them  have  been  stamped  as  an  agreement  or  memorandum  of  an  agreement 
at  the  time  of  its  execution  by  defendant.  Another  difficulty  is  that, 
even  in  the  ca^e  of  a  letter  finally  accepting  an  otfer,  it  cannot  be  said 
that  there  is  a  complete  agreement  between  the  parties  at  the  time 
of  its  execution,  because  the  previous  offer  may  be  retracted  at  any  time 
before  the  acceptance  is  pat  in  course  of  transmission  to  the  proposer. 
These  and  other  difficulties  and  the  fact  of  the  omission  of  the  above 
mentioned  provision  from  tha  present  Stamp  Act  suggest  to  me  that  by 
an  '  agreement  or  memorandum  of  an  agreement '  is  meant  one  document 
embodying  the  agreement  of  the  parties,  and  that  it  was  not  the  intention 
of  the  legislature  to  require  that  one  or  more  of  a  series  of  letners,  which 
may  be  evidence  of  a  contract,  should  be  liable  to  stamp  duty. 

"  As  to  question  (2)  the  Evidence  Act,  Sections  22  and  65  (b),  seems 
to  embody  the  doctrine  of  the  English  cases  of  Slatterie  v.  Pooley  (l) 
and  many  others  that  the  admissions  of  a  party  to  the  suit  are  always 
evidence  against  him,  even  though  they  relate  to  the  contents  of  a 
document  which  is  not  produced  or  is  not  admissible  in  evidence,  with 
this  variation  that  the  admission  must  be  a  written  one." 


(1)6M.  &  W.  664. 
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1889  [259]  Exhibits  A— E  were  as  follows  :— 

Nov.  u.  EXHIBIT  A. 

18,  MOUNT  EOAD, 

APPEL-  MADRAS,  28th  May,  1888. 

LATE      DEAR  SIR, 

CIVIL.  I  am  informed  you  wish  to  part  with  your  shares  in  the  South  Indian 

Ice  Company  at  20  per  cent,  discount  or  more.     Please  inform  mo  if  this. 
13  M.  285.     is  correct,  as  I  should  feel  inclined  to  buy. 

Yours  faithfully, 

HOEACE  J.  GOULD. 


EXHIBIT  B. 

292ft  May,  ]888. 
DEAR  SIR, 

In  reply  to  your  note,  I  have  fifty  shares  of  the  Ice  Company, 
which,  in  spite  of  the  very  favourable  prospects  of  that  company,  I,  for 
other  reasons  altogether  apart,  wish  to  sell,  and  in  order  to  sell  quickly, 
will  sell  at  a  loss. 

On  the  above  shares,  I  have  paid  Es.  37-8-0  each,  or  altogether 
Es.  1,875.  Es.  12-8-0  more  per  share  is  payable  next  month. 

I  am  prepared  to  let  you  have  the  above  shares  at  the  price  you 
mention,  viz.,  20  per  cent,  off  what  I  have  paid  or  for  Es.  1,500  cash. 
Kindly  let  me  know  whether  this  is  settled. 

Yours  faithfully, 

H.  EAINIEE. 


EXHIBIT  C. 

18,  MOUNT  EOAD, 
MADRAS,  3Qth  May,  1888. 
DEAR  SIR, 

In  reply  to  your  note,  I  write  to  say  I  am  prepared  to  take  your 
shares  at  Es.  2,000,  being  20  per  cent,  off  Es.  2,500,  the  original  price  of 
shares. 

Yours  faithfully, 

HOEACE  J.  GOULD. 


EXHIBIT  D. 

MADRAS  CLUB, 
31st  May,  1888. 
DEAR  SIR, 

I  accept  your  offer  of  Es.  2,000  for  my  50  shares  South  Indian  Ice 
Company,  Limited,  fully  paid. 

I  have  as  previously  stated  paid  only  Es.  37-8-0  per  share  at  present 
for  the  above  shares,  leaving  Es.  12-8-0  per  share  payable,  or  altogether 
Es.  625 ;  if  then  you  hand  me  your  cheque  for  Es.  1,375  in  exchange  for 
my  transfer  deed  I  presume  it  will  be  all  right. 

Perhaps  my  bankers  had  better  arrange  it  with  yours. 
You  are  probably  aware  that  scrip  of  shares  is  not  yet  issued  pend- 
ing final  call  payable  next  month  (June). 

[260]  Kindly  say  to  whom  my  bankers  (National  Bank,  India)  shall 
send  the  bill  and  transfer  for  payment. 

I  am  yours  truly, 

H.  EAINIEE. 
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EXHIBIT  E.  1889 

ANDERSON'S  EOAD,  NOT>  14- 

NUNGAMBAKAM,  2nd  June,  1888.  A  ~ 
DEAR  SIR, 

My  Bankers  are  the  Bank  of  Madras,    and  I   have    written    them  to  &ATE 

take  over  from  you  the  fifty  shares  in  the  South  Indian  Ice  Company.    I  ClVLL. 
shall  be  glad  if  your  Bankers  will  arrange  matters  with  mine. 

13  M.  253* 

Yours  faithfully, 

HORACE  J.  GOULD. 

The  Advocate- General  (Hon.  Mr.  Spring  Branson),  for  defendant. 

Exhibit  D,  a  letter  from  plaintiff  to  defendant,  dated  1st  May  1888, 
shows  that  the  contract  was  completed,  and  also  states  that  the  scrip  had 
not  been  issued.  It  completes  the  proposal  and  acceptance.  See  Section  7, 
Contract  Act  and  Hebb's  case  (l).  It  should  accordingly  have  been 
stamped  under  Schedule  1,  Clause  5  (a).  As  to  the  argument  of  the  learn- 
ed Chief  Judge,  I  say,  the  admissions  referred  to  really  form  the  contract, 
and  the  want  of  a  stamp  prevents  them  from  being  proved.  See  Aruna- 
chellum  Chetty  v.  Olagappah  Chetty  (2),  Arumuga  Kolathairian  v.  Kolandai 
Semandan  (3),  and  Sennandan  v.  Kollakiran  (4),  where  the  learned  Judges 
distinguished  Golap  Chand  Marwaree  v.  Thakurani  Mohokoom  Kooaree  (5) 
(where  a  decree  was  passed  on  the  original  consideration  for  which  an  un- 
stamped promissory  note  had  been  given)  and  followed  Marine  Investment 
Company  v.  Heaviside  (6)  which  also  governs  this  case,  see  per  Lord 
Cairns  at  p.  684  of  the  report,  compare  also  Muthalagan  Ambalam  v. 
Ramanadhan  Chetti  (7),  where  as  here  the  terms  were  reduced  to  the  form 
of  a  document,  and  Valiappa  v.  Mahommed  Khasim  (8),  and  see  Varada  v. 
Krishnasami  (9)  (upon  the  corresponding  provisions  of  the  Registration 
Act,  1864),  and  Pothi  Reddi  v.  Velayuda  Sivan  (10),  Damodar  Jagannath 
v.  Atmaram  Babaji  (11),  [261]  Jethibai  v.  Ramchandra  Narottam  (12), 
Benarsi  Das  v.  Bhikhari  Das  (13). 

Evidence  Act,  Sections  22,  65,  must  be  subject  to  the  rule  in  the 
Marine  Investment  Company  v.  Heaviside  (supra),  and  if  you  cannot  prove 
the  contrast  at  all  directly,  you  cannot  prove  it  indirectly  by  proof  of 
admissions. 

Mr.  W.  Grant,  for  plaintiff. 

In  Act  X  of  1862,  Schedule  A,  Article  1,  there  was  a  note  that  if  two 
or  more  letters  were  offered  in  evidence,  it  was  sufficient  if  one  be 
stamped.  In  subsequent  Acts  this  note  has  been  omitted,  probably 
because  it  was  impossible  to  say  which  letter  should  be  stamped  or  when. 
A  contract  evidenced  by  letters  is  not  "  a  written  contract."  A  contract 
to  be  inferred  from  correspondence  is  not  reduced  to  a  document.  Is 
the  person  who  makes  the  offer  to  put  the  stamp  to  protect  himself 
lest  the  acceptance  should  be  without  one  ?  Letter  C  should  be  stamped, 
if  any,  but  the  plaintiff  could  not  stamp  it;  in  fact  none  of  the  letters 
here  was  written  as  the  contract  between  the  parties,  though  they 
evidence  it.  A  man's  admissions  are  evidence  against  him  although 
contained  in  a  writing  not  necessarily  admissible  for  all  purposes, 


(1)  L.R.  4Eq.  9. 
(4)  2  M.  20S. 
(7)  4  Ind.  Jur.  568. 
(10)  10  M.  94. 
(13)  3  A.  717. 

(2)  4M.H.C.R.  312. 
(5)  30.  314. 
(8)  5  M.  166. 
(11)  12  B.  443- 

(3)  4  Ind.  Jur.  499. 
(6)  L.R.  5  P.O.  624. 
(9)  6  M,  117. 
(12)  13  B.  484. 
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Iggulden  v.  May  (1),  Farrv.  Price  (2),  Earle  v.  Picken  (3),  The  King  v.  The 
Inhabitants  of  Wrangle  (4),  Newhallv.  Holt  (5),  Slatterie  v.  Pooley  (6),  and 
Section  65  (6)  was  never  intended  to  vary  the  English  law  that  a  party's 
admissions  were  evidence  against  him.  Duchess  of  Kingston's  case  (7), 
Barker  v.  Bin  (8).  See  Teignmouth  and  General  Mutual  Shipping  Asso- 
ciation, in  re  (9),  for  what  amounts  to  sufficient  admission  of  liability  in 
books  of  policy  of  insurance. 

Moreover  an  equitable  construction  should  be  put  on  fiscal  legislation, 
see  per  Lord  Cairns  in  Parting  ton  v.  The  Attorney -General  (10),  and  see 
per  Esher,  M.  R.,  in  Commissioners  of  Inland  Revenue  v.  Angus  and  Com- 
pany (ll).  The  taxis  imposed  on  the  instrument,  not  on  the  transaction, 
therefore  if  there  is  a  transfer  apart  from  instrument,  the  section  does 
not  aoply. 

[262]  I  rely  also  on  Muttukaruppa  Kaundan  v.  Rama  Pillai  (12), 
Rajah  Lakshmi  Cheiliah  Garu  v.  Krishna  Bhupati  Devu  (13).  Sennandan  v. 
Kollakiran  (14)  does  not  apply  for  I  am  not  proposiog  to  give  secondary 
evidence  of  any  document,  but  original  evidence,  admissions — Valiappa  v. 
Mahommed  Khasim  (15)  only  held  a  plaintiff  must  succeed  if  at  all  on  the 
case  he  sets  up  and  seeKopasan  v.  Shamu  (16).  Pothi  Reddi  v.  Velayuda 
Sivan  (17),  does  not  apply  as  the  contract  has  not  been  reduced  to  the 
form  of  a  document ;  see  illustrations  to  Section  91,  Evidence  Act. 

How  if  contract  is  made  by  telegrams  ?  What;  can  be  stamped  ? 
Arunachellum  Chetti  v.  Olagappah  Chetti  (18)  was  also  referred  to. 

Taylor  on  Evidence,  page  361  letters  are  evidence  of  agreement,  not 
the  agreement  itself.  Section  22,  Evidence  Act,  only  provides  for  oral 
admissions,  but  there  are  other  kinds  :  Section  17. 

The  Advocate- General  in  reply  referred  to  Smith's  Case  (19). 

JUDGMENT. 

This  is  a  case  stated  for  the  opinion  of  the  High  Court  by  the  Chief 
Judge  of  the  Madras  Court  of  Small  Causes  under  Section  69  of  the 
Presidency  Small  Cause  Act. 

The  suit  was  one  for  damages  for  breach  of  contract  on  the  part  of 
defendant  to  purchase  from  plaintiff  fifty  shares  in  the  South  Indian  Ice 
Company  (Limited),  certain  letters  (A  to  E)  were  proposed  to  be  put  in 
evidence  to  prove  the  contract,  but  objection  was  raised  on  the  ground 
that  if  they  were  put  forward  as  constituting  a  contract  for  the  sale  of  the 
shares,  they  or  one  of  them  required  a  one-anna  stamp  under  Article  5  (a), 
Schedule  I  of  the  Stamp  Act  I  of  1879. 

The  questions  referred  to  the  High  Court  by  the  learned  Chief  Judge 
are — 

(1)  Do  the  letters  (A  to  E)  or  either  of  them  require  a  stamp  under 

Article  5  (a),  Schedule  I  of  the  Stamp  Act  ? 

(2)  If  the  letters  in  question  or  any  of  them  are  or  is  inadmissible 

in  evidence  on  account  of  not  bearing  a  stamp,  is  it  open  to 
plaintiff  to  prove  the  contract  by  the  written  admissions 
of  the  defendant  ? 


(1)  7  T.  B.  241.  (2)  1  East  55  (1800). 

(4)  2  A.  &  E.  514.  (5)  6  M.  &  W.  662. 

(7)  2  S.L.  Cases  785.  (8)  10  M.  &   W.  61. 

(10)  4  Eng.  &  Irish  App.  Cases  122. 
(12)  3  M.H.C.  R.  158.        (13)  7  M.H.C.R.  6  (21). 


(15)  5  M.  166. 

(18)  4  M.H.C.  R  312 


(16)  7  M.  440. 
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(3)  5  Carrington  &  Payne  542. 

(6)  6  M.  &  W.  664. 

(9)   L.R.    14  Eq.  148. 
(11)  23  Q.B.D.  579. 
(14)  2  M.  208. 
(17)  10  M.  94. 
(19)  L.R.  4  Ch.  App.  611. 
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[263]  Under  Article  5  (a)  of  Schedule  I,  the  "  description   of  instru-       1889 
ment "  rendered  liable  to  a  stamp  duty  of  one  anna  is  an  agreement  or     Nov.  14. 
memorandum  of    an   agreement  relating   to  the  sale  of    shares   in    any 
company.     From  the  language  of  the  schedule  it  might   be  inferred  that     APPEL- 
what  the  legislature  intended  to  make  liable  to  duty  was  some  instrument,       LATB 
which  should  form  the  record  of  the  agreement,  and  from  which  the  terms      CIVIL, 
of  the  agreement  could  be  collected.     Where,  however,    the  terms  of  an 
agreement  have  to  be  collected  from  a  correspondence  it  is  obvious  that  it    *3  "•  285- 
would  often  be  difficult  if  not  impossible   to  select  any  one  letter  in  the 
correspondence  which  could  be  regarded  as  containing  a  memorandum  of 
the  entire  agreement. 

It  is  clear  that  this  difficulty  has  not  escaped  the  notice  of  the  legis- 
lature. Referring  back  to  Act  X  of  1862,  which  was  enacted  for  the 
purpose  of  consolidating  and  amending  the  law  relating  to  stamp  duties, 
we  find  a  note  to  Schedule  A  in  which  it  is  enacted  that  if  two  or  more 
letters  are  offered  in  evidence  to  prove  an  agreement  between  the  parties 
who  shall  have  written  such  letters,  it  will  be  sufficient  if  any  one  of  such 
letters  bo  stamped  as  an  agreement.  The  duty  chargeable  on  an  agree- 
ment under  the  Act  of  1862  was  one  rupee. 

The  General  Stamp  Act  XVIII  of  1869  which  repealed  the  Act  of 
1862,  repealed  this  provision  in  the  form  of  a  proviso  to  Article  11, 
Schedule  II,  at  the  same  time  reducing  the  duty  upon  a  memorandum  of 
an  agreement  to  eight  annas.  The  proviso  is,  however,  entirely  omitted 
in  the  corresponding  Article  5  (a),  Schedule  I  of  the  present  Stamp  Law, 
which  still  further  reduces  the  charge  upon  an  agreement  to  one  anna, 
and  we  cannot  doubt  that  the  omission  of  the  legislature  to  re-enact  the 
clause  must  have  been  intentional.  The  point  for  determination  is 
whether  the  intention  was  to  exclude  such  letters  from  the  category  of 
agreements  liable  to  stamp  duty  or  to  omit  what  was  regarded  as  a 
superfluous  provision. 

It  appears  to  us  that  there  are  several  reasons  in  support  of  the  first- 
mentioned  intention.  Not  only  has  the  tendency  of  legislation  been  to 
lighten  the  burden  of  taxation  with  reference  to  agreements,  but  the 
Stamp  Act  being  a  fiscal  enactment,  the  intention  to  tax  a  particular 
instrument  must  appear  in  terms  clear  and  positive,  and  in  case  of  doubb, 
the  construction  must  be  in  favour  of  the  subject. 

[264]  As  the  Act  stands  at  present,  all  the  letters  would  require  to 
be  stamped  unless  the  terms  of  the  agreement  can  be  collected  from  any 
one  of  them,  which  is  frequently  impossible.  It  appears  to  us  most  im- 
probable that  the  legislature  could  have  intended  to  hamper  commercial 
transactions  in  such  a  manner  and  the  fact  that  the  terms  of  an  agree- 
ment if  embodied  in  a  single  document  was  in  future  intended  to  be  only 
liable  to  the  reduced  duty  of  one  anna  certainly  favours  this  view. 

When  we  consider,  therefore,  the  omission  of  the  proviso  from  the 
present  Stamp  Act,  together  with  the  recognized  principles  of  construing 
fiscal  enactments,  we  are  led  to  the  conclusion  that  the  legislature  intended 
to  make  a  distinction  between  a  document  which  is  intended  by  the  parties 
concerned  to  be  a  formal  expression  of  the  terms  of  an  agreement,  and 
letters  offered  in  evidence  from  which  an  agreement  and  its  tenor  have  to 
be  inferred  by  a  process  of  construction  ;  and  that  to  provide  for  the  diffi- 
culty which  might  be  felt  by  the  parties  writing  the  letters  as  to  which  of 
them  should  be  stamped,  the  legislature  deliberately  omitted  to  render  any 
of  such  letters  merely  evidencing  an  agreement  liable  to  future  duty  while 
at  the  same  time  imposing  a  reduced  duty  upon  a  formal  instrument. 
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1889  Our  answer  to  the  first  question  is  that  none  of  the  letters  A  to  E  is 

Nov.  14.     liable   to   stamp  duty.     The  contingency  on  which  the  second   question 
was  referred  to  us  does  not,  therefore,  arise,  and  it  is  not  necessary  for  us 
APPEL-     to  answer  it.     The  costs  of  the  reference  must  follow  the  event. 

LATE  Attorneys  for  plaintiff :  Wilson  &  King. 

CIVIL.  Attorney  for  defendant :  Grant. 
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[265]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Parker. 


VENKATARAMA  (Petitioner),  Appellant  v.  SENTHIVELU  AND 
ANOTHER  (Counter-petitioners],  Respondents* 
[6th  January,  1890.] 

Civil  Procedure  Code,  Section  234 — Hindu  Laiv — Execution  of  a  decree  against  the  son 
of  a  Hindu  judgment-debtor — Determination  oj  questions  as  to  the  binding  nature 
of  the  decree  debt. 

In  execution  of  a  money  decree  passed  against  a  Hindu,  since  deceased,  ances- 
tral property  in  the  possession  of  his  son  was  attached.  A  petition  by  the  son 
objecting  that  the  property  was  not  liable  to  be  attached  in  his  hands  was  dis- 
missed : 

Held,  that  the  order  dismissing  the  petition  was  wrong,  for  when  a  judgment- 
creditor  seeks  to  attach  ancestral  property  after  it  has  vested  in  the  son  by  sur- 
vivorship under  Hindu  law  upon  the  father's  death,  he  cannot  be  considered  as 
executing  the  decree  against  the  property  of  the  deceased  judgment-debtor  within 
the  meaning  of  Seclion  234  of  the  Code  of  Civil  Procedure. 

[F.,  6  C.W.N.  223  (225)  ;  Appr.,   16  A.  449  (463)  ;  R.,  16  C-P.L.R.  19  (26i  ;    1  N.L.R. 
173  (176)  ;  6  O.C.  271  (272)  ;  Expl.,  5  C.L.J.  80  =  11  C.W.N.  163  (167).] 

SECOND  appeals  against  the  orders  of  H.  T.  Boss,  Acting  District 
Judge  of  Madura,  in  civil  miscellaneous  appeals  Nos.  17  and  19  of  1888, 
reversing  in  part  the  order  of  A.  Sami  Ayyar,  District  Munsif  of 
Paramagudi,  on  civil  miscellaneous  petition  No.  935  of  1887. 

An  application  was  made  for  the  execution  of  a  money  decree  passed 
in  original  suit  No.  332  of  1877  and  notice  was  issued  under  Civil  Procedure 
Code,  Section  248,  to  the  son  of  the  deceased  judgment-debtor  to  show 
cause  against  the  execution.  No  cause  having  been  shown,  execution 
was  ordered  and  attachment  was  placed  on  certain  property  in  the  posses- 
sion of  the  son,  who  thereupon  presented  the  above  petition  objecting  to 
the  execution  oa  the  ground  that  the  property  proceeded  against  was  not 
liable  to  satisfy  the  decree. 

The  petitioner  was  found  to  have  been  a  minor  at  the  date  of  the 
application  for  execution  ;  and  his  petition  was  accordingly  heard.  The 
District  Munsif  held  that  the  petitioner's  objection  was  valid  in  respect  of 
one  moiety  of  the  property  which  he  accord- [266] ingly  released  from 
attachment,  but  he  maintained  the  attachment  on  the  other  moiety. 

Both  parties  appealed  to  the  District  Court  against  the  above  order. 
The  District  Judge  came  to  the  conclusion  that  the  property  in  question 
was  ancestral  property,  and  said  :  — 

If  I  understand  the  latest  decisions  on  the  question  of  the  son's 
liability  for  his  father's  debts  aright,  the  law,  as  at  present  settled,  may 
be  taken  to  be  that  it  makes  no  difference  that  the  decree  against  the 

*  Appeals  against  Appellate  Orders  Nos.  13  and  14  of  1339. 
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father  was  a  money  decree  to  which  the  son  was  not  a  party,  or  that  the 
estate  which  the  decree-creditor  seeks  to  make  liable  is  ancestral  estate  ; 
but  that  such  estate  in  the  son's  hands  is  answerable  for  the  father's 
decree -debt  unless  the  son  can  show  that  the  debt  was  contracted  for 
immoral  or  illegal  purposes  nob  imposing  on  him  the  pious  duty  of  dis- 
charging it.  There  is  no  attempt  in  the  present  case  to  show  anything  of 
the  kind,  and  I  must  hold  that  the  two-thirds  of  three-eighths  of  Kilakan- 
jirankulam  now  in  petitioner's  hands  under  Exhibit  A  and  attached  by  the 
counter- petitioner  is  liable  for  counter-petitioner's  decree  of  1st  December 
1877  against  petitioner's  father." 

The  District  Judge  accordingly  set  aside  the  orders  of  the  District 
Munsif  so  far  as  it  annulled  the  attachment. 

The  petitioner  preferred  these  appeals. 

Sivasami  Ayyar,  Krishnasami  Ayyar  and  Sundaram  Ayyar,  for 
appellant. 

Bamachandra  Ayyar,  for  respondents. 

JUDGMENT. 

We  do  not  consider  that  the  Judge  was  right  in  upholding  the 
attachment.  His  opinion  is  not  in  accordance  with  the  course  of 
decisions  of  the  High  Court  (see  Zemindar  of  Sivagiri  v.  Alwar  Ayyangar 
(l),  Hanumantha  v.  Hanumayya  (2),  Muttayan  v.  Zemindar  of  Sivagiri 
(3),  Arunachala  v.  Zemindar  of  Sivagiri  (4),  Muttia  v.  Virammal  (5),  Aria- 
budra  v.  Dorasami  (6).  The  principle  recognized  by  them  is  that  the  Courts 
are  not  at  liberty  to  extend  the  scope  of  the  decree  under  Section  234 
of  the  Code  of  Civil  Procedure,  though  the  judgment-creditor  may  enforce 
the  pious  obligation  of  the  son  under  Hindu  law  by  a  regular  suit.  When, 
therefore,  there  is  a  money  decree  against  the  father,  and  when  the  judg- 
[267]ment-creditor  seeks  to  attach  ancestral  property  after  it  has  vested 
in  the  son  by  survivorship  under  Hindu  law  upon  the  father's  death,  he 
cannot  be  considered  as  executing  the  decree  against  the  property  of  the 
deceased  judgment-debtor  within  the  meaning  of  Section  234.  How  far 
the  son's  pious  obligation  would  make  him  liable  for  the  decree  debt 
is  a  matter  to  be  investigated  in  a  fresh  suit.  The  respondents'  pleader 
concedes  that  the  course  of  decisions  is  against  him,  but  contends  that 
the  attachment  made  by  Venkatanarayana  Pillai  in  May  1884  was  in 
force  when  the  attachment  now  in  dispute  was  made.  Having  regard  to 
the  facts  set  out  by  the  Judge,  we  are  unable  to  accept  this  view.  If  the 
former  attachment  were  in  force,  there  was  no  necessity  for  the  respond- 
ents' making  the  present  attachment. 

We  set  aside  the  orders  of  the  Courts  below  and  the  attachment  of 
two-thirds  of  three-eighths  of  Kilakanjirankulam.  The  respondents  will 
pay  the  appellant's  costs  throughout. 


1890 
JAN.  6. 

APPEL- 
LATE 
CIVIL. 

13  M.  M9. 


(1)  3  M.  42. 
(4)  7  M.  328. 
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(2)  5  M.  233. 
(5)  10  M.  283. 
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LATE 

CIVIL  ELAYADATH  (Counter-Petitioner  No.  l),  Appellant  v.  KRISHNA 
'  (Petitioner),  Respondent*      [4th  December,  1889.] 

IS  M    267 

1    Transfer  of  Property  Act  —  Act  IV  of  1882,  Sections  92,  93— Time  fixed  for  redemption — 

Application  to  execute  the  decree. 

In  a  suit  to  redeem  a  kanom  a  redemption  decree  was  passed  which  provided 
that  the  kanom  amount  and  the  value  of  improvements  be  paid  in  three  months. 
The  decree  amount  was  not  paid  within  that  period,  but  the  decree-holder 
applied  to  execute  the  decree  at  a  later  date  : 

Held,  that  the  decree-holder  was  not  then  entitled  to  have  the  decree  executed. 
Poresh  Nath  Mojumdar  v.  Ramjodu  Mojumdar  (I.L.8.,  16  Gal.,  246)  dissented 
from. 

[Diss.,  25  M.  244(289);  N.F.,  5  O.G.  82(84);  Appr.,   19  M.  40  (F.B.)  ;  R.,  16   M. 
214  (216)  ;  25  M.  300  (P.B.)  ;  27  M.  40  (41)  ;  2  N.L.R.  137  (140).] 

SECOND  appeal  against  the  order  of  L.  Moore,  Acting  District  Judge 
of  South  Malabar,  in  Oivil  Miscellaneous  Appeal  No.  317  of  1888  reversing 
the  order  of  V.  Raman  Menon,  District  Munsif  of  Angadipuram,  in  Civil 
Miscellaneous  Petition  No.  419  of  1887,  [268]  wherein  the  petitioner 
prayed  for  the  execution  of  the  decree  in  Original  Suit  No.  593  of  1886. 

The  decree  sought  to  be  executed,  which  was  dated  28th  June  1887, 
was  a  decree  for  the  redemption  of  a  kanom  :  it  provided  as  follows  : — 

"  The  Court  doth  order  and  decree  that  the  defendants  do  surrender 
to  the  plaintiff  the  plaint  kutiyirup  (dwelling)  as  per  boundaries  and 
measurements  noted  in  the  Commissioner's  plan  and  specified  in  the 
schedule  below  on  the  plaintiffs  paying  into  Court  within  three  months 
the  kanom  amount  Rs.  2-13-9  and  Us.  107-0-1,  the  value  of  kuyikurs 
and  chamayoms,  in  order  that  the  same  may  be  paid  to  the  first  defend- 
ant, and  chat  the  first  defendant  do  pay  to  the  plaintiff  the  porapad 
at  3  annas  6  pies  per  annum  as  stipulated  in  the  Kychit  A  from  1062  till 
execution  of  the  decree  or  for  three  years  from  this  day  (whichever  event 
first  occurs)  and  that  the  first  defendant  do  pay  plaintiff's  costs." 

The  decree  amount  was  not  paid  within  three  months,  but  the  Dis- 
trict Munsif  held  that  "  the  direction  in  the  decree  to  deposit  kanom  and 
value  of  improvements  within  three  months  does  not  absolutely  debar 
petitioner  of  his  right  to  redeem  under  Transfer  of  Property  Act,  Sec- 
tion 92,"  and  he  made  an  order  granting  the  petition. 

The  Acting  District  Judge  on  appeal  reversed  the  above  order,  observ- 
ing that  the  District  Munsif  was  bound  to  give  effect  to  the  directions 
contained  in  the  decree. 

The  decree-holder  preferred  this  appeal. 

Subba  Eau,  for  appellant. 

Sankaran  Nayar,  for  respondent. 

JUDGMENT. 

We  are  of  opinion  that  the  District  Judge  is  right. 

The  application  by  the  mortgagor  for  permission  to  pay  after  the 
expiration  of  the  period  fixed  in  the  decree  does  not  fall  under  the 
proviso  of  Section  93  of  the  Transfer  of  Property  Act.  It  is  conceded 

*  Appeal  against  Appellate  Order  No.  5  of  1889. 
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that  there  was  no  application  by  the  mortgagee  for  foreclosing  the  right  18t9 
of  redemption.  If  the  appellant's  contention  were  to  prevail,  the  Act  of 
Limitations  would  be  rendered  ineffectual  in  regard  to  execution  of  decrees 
for  redemption.  Sections  92  and  93  of  the  Transfer  of  Property  Act 
ought  to  be  read  together,  and  the  proviso  of  the  latter  section  has  no  XiATE 
application  when  the  mortgagee  does  not  apply  for  a  foreclosure,  or  where 
the  [269]  original  decree  does  not  contain  the  last  clause  mentioned  in 
Section  92.  ta  If . 

We  are  not  prepared  to  follow  the  decision  in  Poresh  Nath  Mojumdar 
v.  Bamjodu  Moj^imdar  (1). 

The  appeal  is  dismissed  with  costs. 


13  M.  269. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


KRISHNA  (Plaintiff],  Appellant  v.  CHATHAPPAN  (Defendant  No.  2), 
Respondent*      [25th  November,  1889.] 

'Limitation   Act— Act  XV  of  1877,  Sections  5,  14— ".Sufficient  sause  "  to  excuse  delay- 
Error  in  law. 

Land  was  sold  in  execution  of  a  decree  which  wae  passed  against  the  defend- 
ant for  a  sum  exceeding  Bs.  5,000.  A  suit  to  set  aside  the  sale  was  instituted 
in  a  Subordinate  Court  and  was  dismissed.  The  plaintiff  who  desired  to  appeal 
against  the  decree  dismissing  his  suit  was  advised  that  the  appeal  lay  to  the 
Hi»h  Court  in  which  a  memorandum  of  appeal  was  accordingly  filed.  On  its 
appearing  that  the  value  of  the  property  sold  was  less  than  Bs.  5.000.  the  High 
Court  returned  the  memorandum  of  appeal  for  presentation  to  the  District  Court. 
The  District  Judge  rejected  it  on  the  ground  that  it  was  barred  by  limitation, 
holding  that  the  delay  caused  by  the  error  which  the  appellant  committed  in 
taking  proceedings  in  the  wrong  Court  could  not  be  excused  : 

Held,  that  the  District  Judge  should  have  decided  whether  the  appellant  under 
the  special  circumstances  of  the  case  in  appealing  to  the  High  Court  acted  on  an 
honest  belief  formed  with  due  care  and  attention. 

Per  cur  :  "  We  are  not  prepared  to  hold  tint  a  mistake  in  law  is  under  no 
circumstances  a  sufficient  cause  witnin  the  meaning  of  Section  5  of  the  Limita- 
tion Act  " 

£F.,  9  Bom.L.B.  893  (894)  ;  H  Bur.L.B.  308  =  U.B.B.  1907,  III.Qr.  Limitation  1 ;  8  C. 
P.L.B.  121  (1231;  Rel  on,  12  lad.  Gas.  677  ;  Appr.,  19  A.  348  (350)  <F.B)  ;  34  C. 
216  1219)  =  5  C.L.J.  380;  25  M.  166  (170)  =  11  M.L.J.  406;  30.0.13(15);  3  O.C. 
265  (266)  ;  4  O.C.  372  (375);  118  P.B  1908;  R..  12  A  461  (482);  23  A.W.N.  32  ;  14 
Bur.L.B.  344  =  4  L  B.B.  347  ;  2  L.B.B.  283;  19  M.L.J.  209  (217)  =  5  M  L.T.  28 
(31)  ;  4  O.C.  303  (308).] 

APPEAL  against  the  order  of  J.  H.  A.  Tremenheere,  Acting  District 
Judge  of  North  Malabar,  in  Miscellaneous  Petition  No.  666  of  1888. 

The  order  appealed  against  dismissed  a  petition  which  prayed  that 
an  appeal  against  a  decree  of  the  Subordinate  Judge  of  North  Malabar  be 
ordered  to  be  placed  on  the  file,  though  presented  after  the  period  allowed 
by  the  law  of  limitation. 

*  Second  Appeal  No,  321  of  1889. 
(1)  160.  246. 
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1889  [270]  The  further  facts  of  the  case  appear  sufficiently  for  the  purpose 

Mov.  95.     of  this  report  from  the  judgment  of  the  High  Court. 

Bhashyam  Ayyangar  and  Sankara  Menon,  for  appellant. 
Sankaran  Nayar,  for  respondent. 

^™  JUDGMENT. 

In  execution  of  the  decree  in  original  suit  No.  2  of  1883  on  the  file 
1J.M.  889.  oj  fche  Subordinate  Court  of  North  Malabar  certain  immoveable  pro- 
.  perties  were  sold.  The  appellant  instituted  original  suit  No.  5  of  1886 

to  set  aside  the  sale  and  took  the  amount  of  the  decree  in  the  first-men- 
tioned suit,  which  exceeded  Rs.  5,000,  as  the  value  of  the  second  suit. 

The  Subordinate  Court  dismissed  his  suit  and  he  preferred  an  appeal 
to  the  High  Court.  This  Court  held  that  the  property  sold  being  less 
than  Rs.  5,000  in  value,  it  was  the  value  of  the  property  in  litigation  that 
was  the  value  of  the  suit,  and  returned  the  petition  of  appeal  for  present- 
ation to  the  District  Court.  The  decree  was  issued  on  the  16th  October 
1886,  and  the  affidavit  filed  by  the  petitioner  states  that  the  memorandum 
of  appeal  was  returned  to  the  appellant  on  the  30th  October.  It  was 
presented  to  the  District  Judge  on  the  8th  November,  but  it  was  rejected 
as  being  out  of  time.  The  Judge  relied  on  the  decision  of  Jag  Lai  v.  Har 
Narain  Singh  (l).  It  is  stated  in  the  affidavit  that  before  presenting  his 
appeal  to  the  High  Court,  the  appellant  obtained  professional  advice, 
and  his  counsel  thought  that  the  appeal  lay  to  the  High  Court.  It 
is  urged  before  us  that  there  was  sufficient  cause  for  the  delay  under 
Section  5  of  the  Limitation  Act.  We  are  not  prepared  to  hold  that 
a  mistake  of  law  is  under  no  circumstances  a  sufficient  cause  wifchin  the 
meaning  of  that  section.  In  an  unreported  case  to  which  we  have  been 
referred,  the  appellant  valued  his  partition  suit  at  the  amount  claimed  for 
his  share  instead  of  taking  the  value  of  the  entire  property  to  be  the  value 
of  the  subject-matter  of  the  suit,  and  a  Divisional  Bench  of  this  Court 
admitted  the  appeal,  though  it  was  out  of  time.  In  Huro  Chunder  Roy  v, 
Surnamoyi  (2)  the  same  view  was  taken.  In  that  case  the  plaintiff  valued 
his  suit  at  Rs.  18,000,  which  was  reduced  by  the  Courb  of  First  Instance 
to  less^han  Rs.  5,000.  A  decree  was  passed  against  the  defendant,  who  was 
under  the  impression  that  the  appeal  would  lie  to  the  High  Court  and  placed 
himself  in  communication  with  his  Calcutta  agent.  On  his  mistake  being 
[27 1]  pointed  out,  he  filed  his  apreal  in  the  District  Court.  It  was 
held  by  a  Divisional  Bench  of  the  High  Court  at  Calcutta  that  the  Court 
might  admit  the  appeal  in  the  exercise  of  its  discretion  under  Section  5. 
The  true  rule  is  whether  under  the  special  circumstances  of  each  case 
the  appellant  acted  under  an  honest,  though  mistaken,  belief  formed  with 
due  care  and  attention.  Section  14  of  the  Limitation  Act  indicates  that 
the  Legislature  intended  to  show  indulgence  to  a  party  acting  bona  fide 
under  a  mistake.  We  think  that  Section  5  gives  the  Courts  a  discretion 
which  in  respect  of  jurisdiction  is  to  be  exercised  in  the  way  in  which 
judicial  power  and  discretion  ought  to  be  exercised  upon  principles  which 
are  well  understood  ;  the  words  "  sufficient  cause  "  receiving  a  liberal 
construction  so  as  to  advance  substantial  justice  when  no  negligence  nor 
inaction  nor  want  of  bona  fides  is  imputable  to  the  appellant. 

We  do  not  consider  that  the  Judge  is  concluded  by  the  decision  in 
Jag  Lall  v.  Har  Narain  Singh  (1),  and  we  are  of  opinion  that  he  musfi 
exercise  his  discretion  under  Section  5  with  reference  to  the  special 

(1)  10  A.  524.  2)  13  C.  266. 
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circumstances  of  each  case.     We   set   aside   the   order   of  the  Judge   and        1889 
direct  him  to  restore  the  petition  of  appeal  to  bis  file  and  deal  with .  it  in     NOV.  26. 
accordance  with  law. 

The  costs  of  the  appeal  will   be   provided   for   by  the  Judge  in  his     APPEL- 
revised  order.  LATE 

CIVIL. 


13  H. 271. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


18  M. 369. 


APPA  EAU  (Defendant  No.  1),  Appellant  v.  VlRANNA  (Plaintiff), 
Respondent.*     [28th  August,  1889.] 

Rent  Recovery  Act  (Madras)— Act  ylll  of  1865,  Sections  4,  11— Acceptance  of  patia  not 
in  accordance  with  the  Act. 

A  tenant  having  accepted  a  patta  (which  did  not  give  the  particulars  described 
in  Section  4  of  the  Rent  Recovery  Act)  and  having  executed  to  the  landlord  a 
muchalka  which  was  registered,  is  not  entitled  to  obtain  in  a  summary  suit  an 
order  setting  aside  a  distraint  by  the  landlord  for  arrears  of  rent. 

[272]  SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie, 
Acting  District  Judge  of  Kistna,  in  Appeal  Suit  No.  582  of  1887,  reversing 
the  decree  of  L.  M.  Wynch,  Acting  Head  Assistant  Collector  of  Kistna, 
in  Summary  Suit  No.  156  of  1887. 

Suit  to  set  aside  a  distraint  by  the  first  defendant  for  rent  due  to  him 
by  the  plaintiff.  The  Head  Assistant  Collector  dismissed  the  suit.  His 
decree  was  reversed  on  appeal  by  the  District  Judge  against  whose  decree 
the  first  defendant  preferred  this  appeal. 

The  further  facts  of  the  case  appear  sufficiently  for  the  purposes  of 
this  report  from  the  judgment  of  the  High  Court. 

Mr.  Subramanyam  and  Subramanya  Ayyar,  for  appellant. 

Rama  Rau,  for  respondent. 

.    JUDGMENT. 

The  District  Judge  has  lost  sight  of  the  fact  that  in  this  case  the- 
patta  has  been  accepted  and  a  registered  muchalka  given  in  exchange. 
The  case  is,  therefore,  distinguishable  from  Ramanjulu  v.Ramachandra(i), 
in  which  the  landlord  relied  upon  his  having  tendered  a  proper  patta  to 
justify  his  distraint.  Had  the  defendant  in  this  case  merely  tendered  the 
patta  and  received  no  muchalka,  it  may  be  admitted  that  the  Court  would 
not  hold  the  patta  a  proper  one,  inasmuch  as  the  rates  of  rent  are  not 
given  as  required  by  Section  4  of  the  Eent  Eecovery  Act. 

An  express  contract  having  been  made  between  the  parties,  it  should 
be  enforced  (Section  11). 

Had  the  patta  not  been  accepted,  this  stipulation  would  have  made 
the  patta  void  for  uncertainty,  Ramasami  v.  Rajagopaia  (2),  but  in  that; 
case  no  muchalka  had  been  given.  The  rate  charged  by  the  landlord  was 
the  highest  wet  rate  in  the  village,  which  was  not  in  itself  an  illegal  or 
unreasonable  charge.  Under  the  circumstances  we  must  reverse  the 
decree  of  the  Lower  Appellate  Court  and  restore  that  of  the  Head  Assist- 
ant Collector.  The  appellant  is  entitled  to  his  costs  in  this  and  in  the 
Lower  Appellate  Court. 


(1)  7  M.  150. 


Second  Appeal  No.  1623  of  1888. 


(2)  11  M.  200. 
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is  M.  273. 

[273]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


CIVIL  VELAYUDAM  (Defendant  No.  25),  Appellant  v.  ABUNACHALA 

(Plaintiff),  Respondent*      [20th  December,  1889.] 
18  If  .  273. 

Jurisdiction—  Objection  as  to,  first  taken  in    second    appeal  —  Waiver  of  objection  to 
jurisdiction  —  When  objection  cannot  be  waived 

A  suit  of  which  the  subject-matter  was  less  than  Rs.  2,500  was  instituted  in  a 
Subordinate  Court.  The  Subordinate  Judge  tried  the  suit  and  passed  a  decree, 
and  an  appeal  against  this  decree  w.is  entertained  and  determined  by  the  District 
Judge  without  objection  taken  that  the  Subordinate  Court  had  no  jurisdiction  to 
hear  and  determine  the  suit.  On  second  appeal  objection  was  taken  as  above  : 

Held,  that  the  objection  must  prevail  and  the  plaint  be  returned  for  present- 
ation in  the  proper  Court. 

[R.,  23  B.  22  (26)  ;  2  L  B.R    117  (119)  ;  2  L.B.R.  192  (194)  ;  5  P,R.  (Rev.)  1903  =  144 
P.L.R.  1903  ;  Doubted,  23  M.  367  (370)  =9  M.L.J.  263  J 

SECOND  appeal  against  the  decree  of  H.  T.  Boss,  Acting  District 
Judge  of  Madura,  in  Appeal  Suit  No.  515  of  1887,  affirming  the  decree  of 
S.  Gopalachariar,  Subordinate  Judge  of  Madura  (East),  in  Original  Suit 
No.  10  of  1887. 

Suit  to  recover  possession  of  land  with  mesne  profits.  To  the  plaint 
was  affixed  the  following  note  :  — 

"  The  value  of  the  property  for  purpose  of  jurisdiction  is  given  at 
Bs.  4,500,  and  the  value  of  plaintiff's  claim  inclusive  of  mesne  profits  at 
Bs.  2,160.  The  suit  has  been  instituted  ia  this  Court  in  pursuance  to  the 
ruling  of  the  High  Court  in  Vydinathav.  Subramanya  (l)." 

The  plaintiff  obtained  a  decree,  which  was  affirmed  on  appeal. 
Defendant  No.  25  preferred  this  second  appeal. 

Mr.  Parthasaradhi  Ayyangar,  for  appellant. 

Mr.  Johnstone,  for  respondent. 

The  facts  of  the  case  appear  sufficiently  for  the  purposes  of  this- 
report  from  the  following 

JUDGMENT. 

The  first  objection  taken  in  second  appeal  is  that  the  Court  of  Firsfc 
Instance  had  no  jurisdiction  to  hear  and  decide  the  suit,  the  value 
of  the  claim  being  below  Bs.  2,500.  This  point  was  not  raised  in 
either  of  the  Courts  below,  but  we  [274]  are  of  opinion  that  an  objection 
to  the  jurisdiction  of  the  Court  of  First  Instance  may  be  taken  for 
the  first  time  in  second  appeal,  inasmuch  as  an  act  done  without 
jurisdiction  is  of  no  legal  effect  and  must  be  set  aside  when  the 
illegality  is  made  apparent.  But  it  is  argued  that,  inasmuch  as  the 
appellant  did  not  demur  to  the  jurisdiction  of  the  Lower  Appellate 
Court,  he  must  be  held  to  have  waived  the  right  to  raise  the  question 
of  jurisdiction.  Admittedly  the  Subordinate  Judge  had  no  jurisdiction  to 
try  the  suit  which  should  have  been  filed  in  the  Court  of  the  District 
Munsif  ;  but  it  is  contended  that  the  Judge  was  competent  to  hear  , 
and  decide  the  appeal,  and  reference  ia  made  to  the  Privy  Council  case^. 
of  Ledgard  v.  Bull  (2).  In  that  case  it  was  distinctly  held  by  the  Privy 

•  Second  Appeal  No.  240  of  1889. 
(1)8M."235.  (2)  9  A.  191. 
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Council  that  even  an  order  transferring  a  case  from  one  Court  to  another 

could  not  be  vaiidly  made  unless  the  suit  was  instituted  in  a  Court  of     DEC.  iO. 

competent  jurisdiction.     An  appeal   could  not;    be   heard  on   the  merits, 

unless  the  decree   from   which    the  appeal  was    preferred   was    passed     APPBL- 

by  a  Judge  having  jurisdiction  over  the  matter  in  dispute.     No  doubt  the       LATB 

District  Judge  was  the  appellate  authority,   whether  the  suit    was  heard      CIVIL. 

and  determined  either  by  the  Subordinate  Judge  or  District  Munsif,   but 

it  must  be  remembered  that  the  Apuellate  Court  is  only  a  Court  of  error    13  *•  2<" 

and   the  trial  by  the   Appellate  Court  cannot  be   accepted  in  place  of  a 

trial  by  the  Court  of  First  Instance.     In  the  case  of  Ledgard  v.  Bull  (1) 

the  Court  to  which  by  an  irregular  process  the  suit  was  transferred   was 

competent  to  try  the  suit,  and  we  cannot  say  that  it  is  on   all  fours   witb 

the  present,  nor  are  we  prepared  to  hold  that  this  is  a  case  to  which  the 

principle  laid  down  by  the  Privy   Council  in   that  case  can  be  extended. 

We  must,   therefore,  set  aside  the  decrees   of  both  the  Lower   Courts, 

dismiss  the  suit,  and  direct  that  the  plaint  be  returned  to  be  presented  in 

the  proper  Court. 

As  the  second  appeal  was  necessary,  the  respondent  must  pay  the 
appellant's  costs  in  this  Court,  but  we  direct  that  each  party  bear  his 
own  costs  in  the  Courts  below. 


13  M.  275. 
[275]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J,  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Handley. 


VENKATARAMA  (Defendant  No.  3),  Appellant  v.  MEBBA 
AND  ANOTHEB  (Plaintiffs),  Respondents  * 
[4th  November  and  20th  December,  1889.] 

Hindu   law — Sale   by  a  coparcener   of  his  share  in  specific  property — Rights  of  the 
ve?idee — Transfer  of  Property  Act — Act  IV  of  1882,  Section  44. 

A  purchaser  from  a  member  of  an  undivided  Hindu  family  of  that  member's 
share  in  a  specific  portion  of  the  ancestral  family  property  cannot  sue  for  a  parti- 
tion of  that  portion  alone  and  obtain  an  allotment  to  himself  by  metes  and  bounds 
of  his  vendor's  share  in  that  portion  of  the  property. 

[P.,  24  B.  128(134);  14  M.  183  (184) ;  23  M.  608  611);  Appr.,  20  M.  243  (244)  ;  R., 
25  M  690(716);  34  M  -269  27H  =7  Ind.  Gas.  559  =  20  M.L.J.  743  =  8  M.L.T. 
269  =  (1910)  MW.N.  380:  I  Bom.L  R  620(625);  15  G.P.L  R.  156  (159);  10 
M.L.J.  141  (143)  ;  23  M.L.J.  R4  (69)  =  11  M  L.T.  393  =  14  Ind.  Gas.  524  (527)  ; 
32  P.R.  1908  =  75  P.W.R.  1908  =  151  P.L.B.  1908  ;  1  S.L.R.  133  (136)  =  2  8.L. 
R.  43  (47i  ;  1  S  L.R.  275  ;  D.,  14  M.  324  (326)  ;  15  M.  234  (235).] 

SECOND  appeal  against  the  decree  of  C.  Venkoba  Rau,  Subordinate 
Judge  of  Madura  (West),  in  Appeal  Suit  No.  197  of  1888,  affirming  the 
decree  of  M.  A.  Tirumalachariar,  District  Munsif  of  Dindigul,  in  Original 
Suit  No.  634  of  1886. 

Suit  for  the  partition  and  delivery  to  the  plaintiffs  of  the  first  defend- 
ant's half  share  in  certain  land.  Defendants  Nos.  1  and  3  were  brothers 
and  the  other  defendants  were  their  sons,  and  they  formed  together  an 
undivided  Hindu  family  :  the  land  which  was  the  subject-matter  of  the 
suit  was  part  of  their  ancestral  family  property. 

•  Second  Appeal  No.  531  of  1889. 
(1)  9  A.  191. 
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1889  The  first  defendant,  on  30th   September  1885,  sold  to  the  plaintiffs 

BBC.  20.     his  half  share  in  the  specific  land,  of  which  the  plaintiff  now  claimed  parti- 
tion and  delivery  as  above. 

APPEL-  The  District  Muusif  passed  a  decree  as   prayed,  and  the   Subordinate 

LATH       Judge,  on  appeal,  affirmed  this  decree. 
OlVIL.  The  defendants  preferred  this  second  appeal. 

Desikachariar  and  Krishnasami  Ayyar,  for  appellant. 
16  M.  275.  Subramanya  Ayyar,  for  respondent. 

JUDGMENT. 

The  question  raised  in  this  second  appeal  is  whether  a  purchaser 
from  one  member  of  a  Hindu  undivided  family  of  that  member's 
share  in  a  specific  portion  of  the  family  property  can  sue  for  a  parti- 
tion of  that  portion  alone  and  obtain  [276]  an  allotment  to  himself  by 
metes  and  bounds  of  his  vendor's  share  in  that  portion  of  the  property. 
The  point  appears  not  to  have  been  expressly  decided  by  this  Court, 
for  the  dictum  in  Chinna  Sanyasi  v.  Suriya  (1)  refers  only  to  the  case  of 
a  suit  by  a  coparcener,  and  Appasami  v.  Dorasami  (2)  as  correctly  remarked 
by  the  Subordinate  Judge,  differs  from  this  in  that  the  plaintiff  was  the 
vendee  of  the  share  of  the  coparcener  in  the  whole  family  property  and 
therefore  could  have  sued  for  a  share  of  the  whole.  In  the  present  case 
the  plaintiffs  are  only  purchasers  of  the  share  of  their  vendor  in  a  portion 
of  the  family  property,  and  therefore  cannot  demand  a  share  in  the 
whole,  and  the  question  is,  are  they  precluded  from  suing  for  the  share 
sold  to  them  in  the  particular  portion  of  the  family  property  by  the  gene- 
ral principle,  which  has  no  doubt  been  firmly  established  by  the  decisions, 
that  a  suit  for  a  partial  partition  of  undivided  family  property  will  not 
lie,  and  we  are  of  opinion  that  they  are.  The  purchaser  of  a  coparcener's 
share  can  take  no  higher  right  than  his  vendor  possesses,  and  that  is  not 
a  right  to  a  certain  share  in  each  particular  item  of  the  family  property, 
but  a  joint  right  with  the  other  coparceners  to  the  ownership  and 
enjoyment  of  each  individual  item,  with  an  incidental  right  to  obtain  a 
partition  of  the  whole  family  property  and  have  his  share  therein  made 
over  to  him  after  due  provision  for  the  family  debts  and  liabilities.  The 
judgment  in  Pandurang  Anandrav  v.  Bhaskar  Shadashiv  (3)  points  out  the 
course  to  be  taken  by  a  purchaser  of  a  share  in  part  cf  the  family  property. 
He  must  file  a  partition  suit  against  the  other  members  of  the  family 
for  the  ascertainment  of  the  share  of  his  vendor  and  for  the  allot- 
ment to  himself  of  his  vendor's  share  in  the  particular  portion  in  which  he 
is  interested;  and  we  think  that  the  rights  of  such  a  purchaser  are  not 
extended  by  Section  44  of  the  Transfer  of  Property  Act.  That  section 
only  gives  him  "  the  transferor's  right  to  joint  possession  or  other 
"  common  or  part  enjoyment  of  the  property  and  to  enforce  a  partition 
"  of  the  same,"  and  the  transferor's  right  is  not  a  right  to  enforce  partition 
of  a  particular  portion  of  the  property  ;  and  even  if  Section  44  would 
otherwise  enlarge  the  right  of  the  purchaser,  such  an  effect  is  precluded 
by  Section  2,  Clause  (d)  which  declares  that  nothing  in  the  chapter 
[277]  which  contains  that  section  shall  affect  any  rule  of  Hindu  law. 
There  is  no  doubt  that  the  rule  may  work  hardship  in  some  cases  by 
throwing  upon  the  purchaser  of  a  coparcener's  share  in  some  small  portion 
of  a  large  family  estate  the  burden  of  a  partition  suit  to  ascertain  his 

(1)  5  M.  196.  (2)  Second  Appeal  No.  626  of  1881  (not  reported). 

(3)  11  B.H.O.R.  72. 
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vendor's  share  in  the  whole  estate,  but  those  who  deal  with  persons  having 
the  very  limited  power  of  alienation  possessed  by  the  members  of  an 
undivided  Hindu  family  must  take  the  consequences.  The  concession  of 
any  such  power  of 'alienation  was  to  some  extent  a  departure  from  the 
principles  upon  which  the  Hindu  law  of  the  undivided  family  rests,  and 
there  is  no  reason  for  extending  that  concession  further  than  it  has  been 
.already  extended. 

We  must  hold  that  the  suit  in  its  present  form  will  not  lie.  The 
decrees  of  both  the  Lower  Courts  will  be  reversed  and  the  suit  dismissed 
with  costs  throughout. 


13  M.  277. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 

MAHOMED  (Defendant),  Appellant  v.  GANAPATI  (Plaintiff], 
Respondent*      [15t;h  October,  1889.] 

Religious  Endowments  Act— Act  XX  of  1863,  Section  7— Regulation  VII  of  1817 
(Madras),  Section  12 — Suit  by  a  dharmakarta  disaffirming  the  acts  of  his  predecessor 
—  Limitation. 

The  plaintiff,  who  had  been  appointed  in  1886  by  the  Sub-Collector  to  be 
dharmikarti  of  a  Hinclu  temple,  for  which  no  committee  had  been  appointed 
under  Religious  Endowments  Act,  Section  7,  sued  in  1886  to  recover  possession 
of  land  demised  to  the  defendant  on  a  perpetual  lease  in  or  about  1856  by  a  pre- 
vious dharmakarta,  who  died  in  1885  : 

Held,  (1)  that  Regulation  VII  of  1817  having  been  repealed  as  regards  Hindu 
temples  by  Act  XX  of  1863  the  apooimrnenti  by  the  Sub-Collector  gave  the 
plaintiff  no  right  to  sue  :  accordingly  it  was  nesessary  to  determine  the  ques- 
tion whether  he  had  such  right  apan  from  that  appointment  ; 

(2)  that  if  the  above  question  were  answered    in  the   affirmative,  the 
plaintiff,  since  he  did  not  derive  title  through  his  predecessor  in  office  (the  grantor 
of  the  lesse),  would  be  entitled  to  disaffirm  hia  acts  ; 

(3)  that  the  period  of  limitation  ran  ncr>  from  the   date   of  the  lease,  but 
from  the  date  of  the  accession  of  the  plaintiff  to  his  office. 

£F.,  9  M.L  J.  93  (97)  ;  Appr.,  18  M.  266  (273)  ;  19  M.  243  (247)  ;  R.,  23  M.  439  (441)  ; 
15  Bern.  L.R.  '266  (272);  16  C.L  J.  349=17  C.W.N.  873  (875)  =  16  Ind.  Gas. 
927;  12  C.W.N.  63  (64) ;  8  Ind.  Cas.  998  =  10  Ind.  Cas.  573  (574)  =  20  M.L.J. 
7S1  =  9  M.L.T.  73  (74)  ;  127  P.R.  1908  =  123  P  W.R.  1908.] 

278]  SECOND  appeal  against  the  decree  of  H.  T.  Eoss,  Acting 
District  Judge  of  Madura,  in  appeal  suit  No.  141  of  1888,  affirming  the 
decree  of  M.  A.  Tirumalachariar,  District  Munsif  of  Dindigul,  in  original 
suit  No.  643  of  1886. 

Suit  by  the  plaintiff  as  dharmakarta  of  a  Hindu  temple  to  recover 
certain  land  as  part  of  the  property  of  the  temple.  The  defendant  claimed 
to  hold  the  land  under  a  perpetual  lease  granted  to  him  thirty  years  before 
suit  by  Raman  Pujari,  a  former  dharmakarta  of  the  temple,  who  died 
in  1885. 

The  District  Munsif  passed  a  decree  in  favour  of  the  plaintiff,  which 
was  aifirmed  on  appeal  by  the  District  Judge,  who  observed  with  reference 
to  the  plaintiff's  right  to  maintain  the  suit : — 

"  He  was  appointed  by  order  of  the  Sub-Collector,  communicated 
with  Exhibit  C  on  the  5th  August  1886  ;  and  the  argument  used  in  appeal 

*  Second  Appeal  No.  126  of  1889. 
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is  that  the  Sub-Collector's  appointment  had  no  effect,  because  Section  12, 
Eegulation  VII  of  1817,  under  which  it  was  made,  was  repealed  by  Sec- 
tion 1,  Act  XX  of  1863. 

"  It  appears  to  me  that,  notwithstanding  the  repeal  of  that  section, 
the  Collector  (and  equally  the  Sub-Collector)  had  the  power  to  appoint  as 
local  agent  of  the  Board  of  Revenue,  until  such  power  legally  ceased  and 
determined  in  the  manner  provided  in  Section  12,  Act;  XX  of  1863,  and  there 
has  been  no  such  cessation  or  determination  in  this  case,  because,  admitted- 
ly, no  committee  has  heen  appointed  under  Section  7  of  the  same  Act  to  take 
the  place  of  the  Board  of  Revenue  and  the  local  agents  in  respect  of  the 
plaint  temple.  Reading  Sections  3,  7  and  12  of  the  Act  together,  the 
appointment  of  plaintiff  was  legal  and  his  right  to  maintain  the  suit 
cannot  be  questioned." 

The  defendant  preferred  this  second  appeal. 

Rama  Rau  and  Mahadeva  Ayyar,  for  appellant. 

Krishnasami  Ayyar  and  Subramanya  Ayyar,  for  respondent. 
JUDGMENT. 

SHEPHARD,  J. — The  defendant  holds  under  a  lease  made  thirty  years 
ago  by  Raman  Pujari,  dharmakarta  of  the  temple  to  which  the  lands  belong. 
The  plaintiff  claims  to  recover  the  land  as  successor  in  office  to  Raman 
Pujari,  who  died  in  1885.  The  first  question  is  whether  the  plaintiff  is 
entitled  to  the  office  of  dharmakarta.  I  cannot  agree  with  the  Courts  below 
in  thinking  that  the  Collector  had  in  1886  any  statutory  power  to 
appoint  dharmakartas.  The  Regulation  VII  of  1817  was,  so  far  as 
concerned  Hindu  temples,  unreservedly  repealed  by  the  Act  of  1863,  and  it 
[279]  cannot  be  contended  that,  owing  to  the  neglect  of  Government  to 
carry  out  the  duties  imposed  upon  them  by  Section  7  of  that  Act,  the 
Board  of  Revenue  can  be  deemed  to  be  still  invested  with  the  powers  and 
duties  which  attached  to  the  Board  under  the  Regulation.  Whether  or 
not  the  plaintiff  is  trustee  of  the  temple  independently  of  the  appointment 
by  the  Sub-Collector  is  a  question  on  which  there  is  no  decision.  We 
must  ask  the  District  Judge  to  return  a  finding  on  that  question.  If 
the  Splaintiff,  being  dharmakarta,  is  entitled  to  sue  to  recover  temple 
property,  the  further  question  arises  whether  the  lease  under  which  the 
plaintiff  holds  was  of  a  character  prejudicial  to  the  interests  of  the  temple, 
so  that  the  plaintiff,  as  trustee,  is  entitled  to  have  it  set  aside.  It  is- 
found  that  the  lease  was  a  perpetual  one,  but  that  circumstance  is  rot 
conclusive  to  show  that  it  was  a  transaction  of  an  improvident  nature 
calculated  to  prejudice  the  interests  of  the  temple.  We  must,  therefore, 
direct  the  District  Judge  to  return  a  finding  on  that  question. 

It  was  contended  on  behalf  of  the  appellant  that,  granted  that  the 
lease  was  one  which  the  late  dharmakarta  ought  not  to  have  granted,  the 
present  dharmakarfca  was  not  entitled  to  maintain  this  suit,  and,  further 
that,  if  the  suit  was  maintainable,  it  was  barred  by  limitation.  In 
support  of  the  former  contention,  we  were  referred  to  the  case  of  Maniklal 
Atmaram  v.  Manchershi  Dinsha  Coachman  (1),  where  the  opinon  was 
expressed  that  it  was  not  competent  for  a  trustee  to  sue  to  undo  the  act 
of  his  predecessor,  though  that  act  might  have  been  done  in  breach  of 
trust.  "  A  trustee,  it  is  said,  as  between  himself  and  one  to  whom  he 
"  has  conveyed  trust  property,  is,  I  apprehend,  as  much  concluded  by  his- 

(1)  1  B.  269  (279). 
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"own  completed  act  as  any  other  vendor.  So  again  I  apprehend  the  com- 
"  pleted  act  of  a  former  trustee,  though  in  itself  a  breach  of  trust,  is  as 
"  conclusive  against  a  successor  in  the  trusteeship  where  it  is  the  successor 
"  who  in  a  suit  against  one  claiming  under,  and  by  virtue  of  such  act  is 
"  seeking  to  disaffirm  and  annul  it."  In  the  case  in  which  this  language 
"  was  used,  the  plaintiff  was  the  son  and  heir  of  one  to  whom,  on  the 
revocation  of  the  probate  previously  granted  to  the  testator's  widow, 
letters  of  administration  with  the  will  annexed  were  granted  without 
prejudice  to  any  act  done  in  the  due  course  of  [280]  administration  by 
the  widow.  The  plaintiff  sued  to  set  aside  an  alienation  made  by  the 
widow  in  the  defendant's  favour  of  a  house  which  under  the  will  had 
been  made .  the  subject  of  a  charitable  trust.  It  was  held  that  the 
plaintiff,  not  claiming  any  beneficial  interest,  but  merely  claiming  to  act  as 
trustee  under  a  will  and  seeking  to  undo  an  act  of  one  who  had  also  been 
a  trustee  under  the  same  will,  could  not  maintain  the  suit.  From 
the  language  used  it  would  seem  that  the  plaintiff  was  treated  as  if 
he  had  derived  title  from  the  widow,  as  would  be  the  case  generally 
where  one  trustee  under  a  will  has  succeeded  another.  And  it  is  also  to 
be  observed  that  the  learned  Judge  expressly  refrained  from  deciding 
the  question  whether  such  a  suit  coald  be  brought  on  behalf  of  the 
person  for  whose  benefit  the  trust  was  created.  In  the  present  case, 
though  the  plaintiff  may  in  point  of  time  have  succeeded  the  dbarmakarta 
who  made  the  alienation,  he  doss  not  derive  his  title  from  that  dhar- 
makarta,  and  is,  therefore,  not  bound  by  his  acts.  Subject  to  the  law  of 
limitation,  the  successive  holders  of  an  office,  enjoying  for  life  the  property 
attached  to  it,  are  at  liberty  to  question  the  dispositions  made  by  their 
predecessors  (Papi.ya  v.  Ramana  (l),  Jamal  Saheb  v.  Murgaya  Swami  (2), 
Modho  Kooery  v.  Tekait  Ram  Chunder  Singh  (3)  ),  and  it  is  equally  clear^ 
that  time  runs  against  the  successor  who  challenges  his  predecessor's 
disposition,  not  from  the  date  of  the  disposition,  but  from  the  date  of  the 
predecessor's  death,  when  only  the  successor  became  entitled  to  possession. 
Accordingly,  Eaman  Pujari  having  died  so  recently  as  1885,  the  plaintiff's 
suit  cannot  be  barred  by  limitation. 

It  was  finally  contended  on  behalf  of  the  appellant  that  he  was 
entitled  to  notice  bafore  his  lease  could  lawfully  be  determined  by  the 
plaintiff,  and  that  it  was  not  shown  that  any  such  notice  had  been  given. 
No  doubt,  it  has  been  held  that,  in  a  suit  by  a  landlord  to  eject  his  tenant, 
not  being  a  mere  tenant-at-will,  it  is  a  paro  of  the  necessary  proof  of  the 
plaintiff's  title  that  he  should  prove  notice  to  quit,  and  that  it  is  comoetent 
to  the  defendanb  to  take  the  objaction  of  want  of  notice  even  on  second 
appeal  Abdulla  Raivutan  v.  Subbarayyar  (4).  I  do  not  think  that  ruling  is 
applicable  to  the  present  case,  for  here  the  plaintiff  has  never  admitted 
[281]  the  tenancy  of  the  defendant,  but  is  seeking  to  eject  him  as  one 
holding  under  an  invalid  alienation.  In  the  plaint,  which  was  presented 
in  November  1886,  it  is  stated  that  the  plaintiff  came  into  office  in  July 
1886,  and  in  the  following  month  called  upon  the  defendant  to  relinquish 
the  property.  No  issue  was  taken  upon  this  allegation  ;  and,  in  view  of 
the  allegations  made  on  both  sides  in  the  pleadings,  I  think  that  it  could 
not  properly  have  baen  made  tha  subject  of  an  issue. 

I  think  tha  District  Judge  should  be  asked  to  return  findings  on  the 
two  issues  indicated  above  within  six  weeks  from  the  date  of  the  receipt  of 
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1889       this  order,  when  seven  days,  after  the  posting  of  the  finding  in  thia  Court, 
OCT.  15.     will  he  allowed  for  filing  objections. 

Both  parties  to  be  at  liberty  to  adduce  fresh  evidence. 
APPEL-  MUTTUSAMI  AY.YAB,  J. — I  concur. 

LATE 

OIVIL-  13  M.  281 

11  M.  277.  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


LAKSHMAMMA  (Plaintiff),  Appellant  v.  KAMESWABA 

AND  ANOTHER  (Defendants  Nos.  1  and  2),  Respondents.* 

[2nd  and  12th  December,  1889.] 

Registration  Act— Act  III  of  1877,  Section  17  (6)  (h). 

« 

Where  a  deed  of  partition  between  a  mother  and  her  son  declared  certain  exist- 
ing rights  in  her  over  moveable  and  immoveable  property  above  the  value  of 
BB.  100 : 

Held,  that,  although  the  deed  showed  that  the  execution  of  another  deed  with 
reference  to  those  rights  was  in  contemplation,  yet  the  deed  was  not  admissible 
in  evidence  of  the  mother's  title  to  either  the  moveable  or  immoveable  property. 

[R.,  24  B.  615  (619) ;  1QC.L.J.  25  (29)  =  15  C.W.N.    375    (378)  =  6    Tnd.  Gas.   346  ;  12 
M.L.T.  301 ;  119  P.L.B.  1906;  D.,  15  M.  336  (339).] 

APPEAL  against  the  decree  of  Venkata  Rangayyar,  Subordinate  Judge 
of  Ellore,  in  original  suit  No.  31  of  1886. 

Suit  by  the  plaintiff,  who  was  the  widow  of  one  Venkatakrishnayya,  to 
restrain  the  defendants  from  interfering  with  her  enjoyment  of  certain 
jewels,  to  recover  from  the  defendants  cer-£282]tain  moveable  and  immove- 
able property  (the  immoveable  property  being  of  the  value  of  Es.  1,200), 
and  to  compel  defendant  No.  1  who  claimed  to  be  the  adoptive  son  of  the 
late  Venkatakrishnayya  to  execute  to  her  deeds  oftransfer  in  respect  of 
the  abovementioned  moveable  and  immovable  property  as  per  Exhibit  A. 

Exhibit  A  was  translated  as  follows  : — 

"  To  Velagapudy  Venkata  Laksbmamma  Pinnigar  (the  plaintiff),  who 
is  equal  to  Ganga  and  Bhagirade. 

"  The  manavi  (representation)  of  Sevakulu  Velagapudy  Kameswara 
Eao. 

"  As  my  father  Velagapudy  Venkatakrishnayya  died,  what  we  intend 
in  regard  to  division  of  moveable  and  immoveable  property  which  was 
acquired  by  him  and  which  we  hold  up  to  the  present  day  is  as  follows  : — 
I  have  given  you  without  any  share  to  me  the  inam  lands  which  were 
previously  purchased  in  Vijaiswaram,  the  silver  and  gold  jewels  of  which 
you  hold  possession,  cloths,  cot  and  beds  and  all  the  silver  things  in  your 
possession,  as  also  the  jewels  which  my  father  had,  as  also  brass  uten- 
sils which  are  engravelin  your  name.  I  have  arranged  that  I  shall  hold 
without  giving  you  any  share  the  silver  and  gold  articles,  cloths,  cot  and 
bed  which  myself,  my  wife  and  my  children  hold  and  which  are  in  my  pos- 
session, as  also  the  seri  lands  which  stand  in  my  name  and  in  that  of  Sura- 
parazuGurumurty,  as  also  the  debts  due  to  us  from  the  people  up  to  this 
day,  i.e.,  entire  outstanding  balance  of  debts  due  under  bonds  executed  in 
my  name  after  deducting  payment  as  to  the  remaining  silver,  gold  (articles), 

•  Appeal  No.  116  of  1888. 

908 


IY.] 


LAKSHMAMMA  V.   KAMESWARA 


13  Mad.  284 


ready  money  and  utensils  which  are  forthcoming  at  present  and  which  are 
in  the  house,  the  two  houses  and  sites  at  Pentapadu,  bandy  and  cattle  I 
have  agreed  to  divide  them  in  equal  shares.  The  pension  rupees  which  are 
due  to  my  father  from  the  Sircar  and  the  security  money  are  to  be  divided 
equally  when  they  come  to  us. 

"  I  have  agreed  to  give  my  father's  mother  Venkamma  Garu  Ks.  500 
from  our  joint  money  on  account  of  her  maintenance  and  utensils  for 
her  use. 

"  We  should  both  take  the  boxes  in  our  respective  possession.  The 
remaining  wooden  and  stone  articles,  which  are  in  our  house,  should  be 
divided  equally.  I  won't  make  any  kind  of  objection  to  the  gift  and  sale 
of  the  tnoveable  and  immoveable  property  which  may  be  made  by  you  at 
any  time  as  you  please. 

[283]  "  It  is  arranged  that  after  we  divide  the  property  above  referred 
to  and  take  possession  of  our  respective  shares,  a  document  shall  be  drawn 
up  and  registered. 

(Signed)    V.  KAMESWARA  KAU  " 

(defendant  No.  1). 

The  Subordinate  Judge  held,  on  the  authority  of  Bamasami  v. 
Bamasami  (1),  that  this  document  came  within  the  purview  of  Eegistra- 
tion  Act,  Section  17,  Clause  (b),  and  not  within  the  exception  in  Clause  (h), 
and  accordingly  ruled  that  it  was  not  admissible  in  the  evidence.  He 
passed  a  decree  in  favour  of  the  plaintiff  for  the  delivery  to  her  of  certain 
moveable  property,  but  otherwise  dismissed  the  suit. 

The  plaintiff  preferred  this  appeal. 

Subba  Bau,  for  appellant. 

As  to  the  admissibiiity  of  Exhibit  A,  see  the  Full  Bench  decision  in 
Jiwan  Ali  Beg  v.  Basa  Mai  (2). 

The  Eegistration  Act,  like  all  disqualifying  Acts,  has  to  be  construed 
strictly,  and  this  document  strictly  creates  no  right  in  land,  but  merely 
gives  a  right  to  have  a  conveyance.  See  Venkatagiri  Zamindar  v. 
Baghava  (3),  The  Collector  of  Tanjore  v.  Bamasamier  (4)  and  Annapav. 
Ganpati  (5),  Bamasmi  v.  Bamasami  (l)  does  not  govern  this  case,  for  it 
proceeds  on  the  acknowledgment  of  the  receipt  of  the  price  in  the  instru- 
ment merely  following  Futteh  Chund  Sahoo  v.  Leelumber  Singh  Doss  (6). 

The  document  is  admissible  to  prove  the  agreement  for  the  execution 
of  a  further  document,  to  prove  the  compromise  between  plaintiff  and 
defendant  No.  1  and  to  confirm  the  evidence  of  the  father's  intention  to 
divide.  Venkatarama  Naik  v  Chinnathambu  Beddi  (7). 

Moreover,  the  document  is  divisible  in  the  sense  that  it  can  be  used 
as  to  moveable  property,  <fec.,  though  it  cannot  be  used  as  creating  an  in- 
terest in  land.  Krishto  Lall  Ghose  v.  Bonomalee  Boy  (8),  Sham  Narayan 
Lallv.  Khimajit  Matoe  (9),  Lachmipat  Sing  Dugar  v.  Mitza  Khairat 
Ali  (10),  Vellaya  Padyachy  v.  Hoorthy  Padyachy  (11). 

[284]  The  Advocate-General  (Hon.  Mr.  Spring  Branson),  for  respond- 
ents. 
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The  case  is  precluded  by  the  authority  of  Ramasami-v.  Ramasami  (l) 
where  a  document,  which  is  compulsorily  registrable,  is  unregistered,  its 
terms  cannot  he  consulted — see  also  Nangali  v.  Raman  (2) ;  that  authority 
is  not  affected  byVenkatagiri  Zamindar  v.  Raghava  (3),  which  only  decided 
that  the  fact  of  a  tenancy  can  be  put  in  evidence,  though  the  lease  may  be 
inadmissible.  Compare  also  G.  Lee.  Morris  v.  Sapamtheetha  Pillay  (4)  and 
Somu  Gurukkal  v.  Rangammal  (5)  followed  in  Sambhubhai  Karsandas  v. 
Shivaldas  Sadashivdas  Desai  (6)  and  see  BalaramNemchand  v.  Appavalad 
Dulu  (7). 

The  Collector  of  Tanjore  v.  Ramasamier  (8)  and  Annapa  v.  Ganpati  (9) 
do  not  apply  here  :  the  first  case  was  a  decision  on  the  terms  of  Stamp 
Act.  Section  26,  and  in  the  latter  case  the  document  in  question  was  not 
intended  to  affect  land. 

As  to  the  admissibility  of  the  document  for  the  purposes  suggested, 
Sham  Narayan  Lall  v.  Khimajit  Matoe  (10),  is  no  authority  for  the  appel- 
lant, for  the  suit  being  for  the  registration  of  the  instrument,  the  instru- 
ment there  had  necessarily  to  be  read  ;  nor  does  Venkatarama  Naik  v. 
Chinnathambu  Reddi  (11),  of  which  the  head-note  is  incorrect,  help  the 
appellant,  for  the  document  in  that  case  was  not  of  the  nature  described 
in  Registration  Act,  Section  17. 

In  the  present  case  the  document  does  not  recite  the  father's  will  or 
the  like,  but  sets  out  the  terms  of  a  partition  then  and  there  effected  ; 
nor  is  it  an  agreement  of  which  specific  performance  is  sought.  Compare 
also  Mattongeney  Dossee  v.  Ramnarain  Sadkhan  (12),  where  Garth,  C,  J., 
discussed  Lachmipat  Sing  Dugar  v.  Mirza  Khairat  Ali  (13)  and  Krishto 
Lall  Ghose  v.  Bonomalee  Roy  (14),  which  also,  like  the  Madras  case  last 
cited,  bears  on  the  argument  as  to  the  divisibility  of  the  document.  As 
to  this  point  see  also  Lachman  Singh  v.  Kesri  (15).  Velliya  Padyachy  v. 
[285]  Moor  thy  Padyachy  (16)  cited  against  me  was  overruled  in  Achoo 
Bayamah  v.  Dhany  Ram(17).  The  document  if  registered  would  be  a  good 
conveyance  if  anything,  as  it  is  not  registered  it  does  not  avail  tne  appel- 
lant. 

Subba  Rau  in  reply. 

JUDGMENT. 

The  plaintiff  is  the  widow  of  one  Venkatakrishnayya,  who  died  on 
21st  February  1886.  She  sued  to  enforce  an  arrangement  for  partition, 
said  to  have  been  made  with  defendant  No.  1  six  days  after  her  husband's 
death,  and  to  compel  defendant  No.  1  to  execute  and  register  a  formal 
deed  in  conformity  with  the  terms  of  that  arrangement.  In  the  suit  the 
plaintiff  denied  the  adoption  of  defendant  No.  1  by  her  late  husband ;  but 
this  point  was  decided  against  her  and  is  not  pressed  in  appeal.  The 
question  before  us,  therefore,  is  what  effect,  if  any,  can  be  given  to  the 
agreement  (Exhibit  A)  executed  by  defendant  No.  1  on  27th  February 
1886.  The  Subordinate  Judge  held  the  document  purported  to  create  and 
declare  rights  in  immoveable  property  to  the  value  of  more  than  Rs.  100, 
and  that  registration  was,  therefore,  compulsory.  In  appeal  it  was  argued 
that  the  document  was  merely  an  agreement  to  carry  out  the  wishes  of 
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the  deceased  Venkatakrishnayya  expressed  shortly  before  his  death,  and 
did  not  in  itself  operate  to  create  a  title  in  immoveable  property,  but  was 
merely  an  agreement  to  execute  another  document,  which  should  create 
such  title. 

This  contention  we  do  not  consider  to  be  tenable.  The  language  of 
the  document  expressly  declares  existent  rights  in  the  plaintiff  in  im- 
moveable property,  and,  though  the  last  clause  of  Exhibit  A  contemplates 
the  execution  of  another  deed,  it  is  clear  that  that  future  deed  was  only 
necessary  because  there  was  a  certain  amount  of  property  as  to  which 
immediate  division  was  not  possible. 

Nor  do  we  think  that  the  plaintiff's  claim  can  be  supported  upon  the 
alleged  oral  disposition  of  his  property  by  her  late  husband.  The  evidence 
as  to  such  disposition  rests  upon  the  testimony  of  'the  same  witnesses 
who  have  been  discredited  with  regard  to  the  status  of  defendant  No.  1  in 
the  deceased's  family  ;  and,  moreover,  Exhibit  A,  which  undoubtedly  was 
executed  immediately  after  Venkatakrish  navy  a 's  death  is  absolutely  silent 
[286]  as  to  any  testamentary  disposition  made  by  him.  Venkatakrish- 
nayya was  a  Sub-Magistrate  and  a  man  of  business  ;  and  had  he  intended 
to  make  any  such  disposition  of  his  property  before  his  death,  it  is 
noc  likely  he  would  have  lefb  only  oral  declarations  of  his  intentions 
when  there  was  ample  time  during  his  last  illness  to  express  his  wishes 
in  writing.  We  are,  therefore,  of  opinion  that  the  plaintiff's  claim  must 
Jail  so  far  as  she  relies  upon  her  husband's  directions  as  the  origin  of 
her  title. 

The  next  contention  is  that  even  if  the  agreement  (Exhibit  A)  is, 
through  want  of  registration,  inadmissible  in  evidence  to  prove  the  plaint- 
iff's right  to  the  immoveable  property  comprised  therein,  it  may  still  be 
looked  at  as  evidencing  her  title  to  the  rest  of  the  property.  The  learned 
Advocate-General,  on  the  other  hand,  contends  that  the  transaction  is  one 
and  indivisible,  and  that  the  document  cannot  be  looked  at  for  any  pur- 
pose whatever.  This  objection  appears  to  us  to  be  well  founded.  The 
-document  A,  if  carried  out,  is  a  deed  of  partition*  and  it  is  clear  that  as 
between  mother  and  son  there  can  be  no  such  thing  as  partition  apart 
from  this  document.  The  transaction  evidenced  by  the  agreement  is, 
therefore,  one  and  ind  visible,  and  the  partition  of  the  moveable  property 
cannot  be  separ-tted  from  the  partition  of  the  rest.  The  document  is  not 
merely  evidence  of  the  transaction,  but  is  the  transaction  itself — Somu 
Gurukkal  v.  Rangammal  (1)  and  G.Lee  Morris  v.  Sapamtheetha  Pillay  (2). 

The  case  referred  to  by  the  plaintiff's  pleader — Krishto  Lall  Ghose  v. 
Bonomilee  Roy  (3) — is  in  reality  against  him,  while  that  in  Vellaya 
Padyachy  v.  Moorthy  Padyachy  (4)  has  been  overruled  by  the  Full  Bench 
in  Achoo  Bay  amah  v.  Dhany  Ram  (5).  The  same  rule  has  been  followed 
in  Mattongeney  Dossee  v.  Ramnarain  Sadkhan  (6)  and  Lachman  Singh  v. 
Kesri  (7).  The  case  of  Venkatagiri  Zamindar  v.  Raghava  (8)  was  referred 
to,  but  it  is  not  in  conflict  with  these  decisions.  There  it  was  merely 
decided  that  if  a  contract  of  lease  is  for  want  of  registration  inadmissible 
in  evidence,  the  plaintiff  can  give  o  her  evidence  of  tenancy  in  a  suit  to 
eject. 

[287]  On  these  grounds  we  must  hold  that  Exhibit  A  is  altogether 
inadmissible  in  evidence.  The  appeal,  therefore,  fails,  and  we  must 
dismiss  it  with  costs. 
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13  X.  287. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Wilkinson. 


VENKATACHALAPATI  (Defendant),  Appellant  v.  KRISHNA 
(Plaintiff's  Representative),  Respondent.*      [30th  and  31st  October 
and  27th  November,  1889.] 

Qivil  Procedure  Code,  Section  13— Res  jndioita  -Rent  Recovery  Act  (Madras) — Decision 
of  Revenue  Court  as  to  landlord's  title. 

In  a  summary  suit  filed  by  a  landlord  against  bis  tenant  in  the  Court  of  the 
Deputy  Collector  under  the  Rent  Recovery  Act  (Madras),  Section  9,  to  enforce 
acceptance  on  a  patta  by  the  defendant,  it  appeared  that,  in  a  former  suit  between 
the  same  parties  in  the  same  Courc,  it  b*d  been  decided  that  the  defendant  was 
the  plaintiff's  tenant  and  as  such  bound  to  accept  a  patca  from  him  in  respect  of 
the  land  in  question  in  the  present  suit  : 

Held,  that  the  defendant  was  not  entitled  in  the  present  suit  to  dispute  the 
pUintiff's  title,  since  the  former  decision  constituted  it  res  judicata. 

[P.,  30  M.  493  (499)  =  l?  M  L  J.  433  =  3  M.L.T.  17  ;  R.,  30  M.  510  (514)  =  17  M.L.J, 
518  =  2  M.L.T.  455;  35  M.  216  (-218)  =  10  Ind.Cas.  75  =  21  M.L  J.  344=10  M.L. 
T.  533;  17Ind.  Gas.  445  (459)=23  M.L. J.  543  (566)  =  12  M.L.T.  500  =  11913) 
M.W.N.  1  (22)  ;  2  M.L.J.  36  (38).] 

SECOND  appeal  against  the  decree  of  J.  A.  Davies,  Acting  District 
Judge  of  Tanjore,  in  appeal  suit  No.  114  of  1886,  confirming  the  decision 
of  N.  Krishnasami  Ayyar,  Acting  Deputy  Collector  of  Tanjore  Division, 
in  summary  suit  No.  224  of  1864. 

Suit  brought  by  a  landlord  against  his  tenant  under  Rent  Recovery 
Act,  Section  9,  to  enforce  acceptance  by  the  defendant  of  a  patta 
tendered  to  him  by  the  plaintiff,  and  the  execution  of  a  muchalka  by 
him  to  the  plaintiff. 

The  defendant  disputed  the  title  of  the  plaintiff.  But  it  appeared 
that,  in  a  former  suib  between  the  same  parties  in  the  same  Court,  it  had 
been  decided  that  the  defendant  was  the  plaintiff's  tenant  and  as  such 
bound  to  accept  a  patta  from  him  in  respect  of  the  lands  in  question  in 
the  present  suit. 

[288]  The  Deputy  Collector  decided  in  favour  of  the  plaintiff,  and  this 
decision  was  upheld  on  aopeal  by  the  District  Judge  on  the  ground  that 
the  pleas  now  raised  by  the  defendant  had  been  decided  against  him  in 
the  former  suit. 

The  defendant  preferred  this  second  appeal  against  the  decree  of  the 
District  Judge. 

Bhashyam  Ayyangar,  for  appellant. 

The  District  Judge  was  wrong  in  passing  a  decree  for  the  plaintiff 
whose  title  was  disputed  by  the  defendant  and  had  not  been  established 
by  him ;  Rama  v.  Tirtasami  (1)  the  decision  of  a  Revenue  Court  in  a 
summary  suit  has  a  binding  force  only  for  the  current  fasli,  it  cannot 
constitute  any  matter  res  judicata,  for  it  operates  merely  with  regard  to 
the  one  patta  to  which  alone  it  purports  to  relate. 
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(COLLINS,  G.  J. — When  it  has  once  been  decided  that  the  plaintiff  is 
your  landlord,  can  you  deny  his  title  next  year  ?) 

Yes,  if  the  decision  is  a  decision  in  a  summary  suit.  Similarly,  a 
Small  Cause  Court  has,  year  after  year,  to  try  suits  for  rent  in  respect  of 
the  same  premises.  Nor  does  it  make  any  difference  that  the  second  suit 
is  a  summary  suit  like  the  first — Debi  Prasad  v.  J 'afar  Ali  (1),  Chunder 
Coomar  Mundul  v.  Nunner  Ehanum  (2),  and  Boistub  Churn  Sein  v. 
Trahee  Earn  Sein  (3).  There  is  no  hardship  on  the  landlord  who  might 
obtain  a  final  and  conclusive  decision  in  a  Civil  Court. 

Pattabhirama  Ayyar,  for  respondent. 

The  argument  as  to  the  tenant's  liberty  to  deny  his  landlord's  title 
seems  to  be  inconsistent  with  the  terms  of  Sections  9  and  10  of  the  Eent 
Eecovery  Act.  Under  these  sections,  the  Collector  must  in  the  first 
place  consider  whether  the  tenant  is  obliged  to  accept  a  patta,  &c.,  i.e., 
whether  the  plaintiff  is  entitled  to  impose  a  patta,  i.e.,  whether  be  has 
title  to  the  land.  The  question  is  not  whether  the  summary  decision 
would  support  the  plea  of  res  judicata  in  a  civil  suit.  In  the  cases  cited 
the  second  Courts  were  all  cases  of  different  jurisdiction,  not  as  here 
where  the  Court  is  identical.  In  Rama  v.  Tirtasami  (4)  the  first  suit  was  a 
suit  in  a  Revenue  Court  to  enforce  a  patta,  the  second  was  a  suit  in  a  Civil 
Court  by  the  tenant  for  a  declaration.  In  Debi  Prasad  v.  J  afar  Ali  (1)  the 
[289]  first  suit  was  instituted  in  a  Eevenue  Court,  the  second  suit  in  a 
Civil  Court  for  a  declaration  of  proprietary  right.  In  Chunder  Coomar 
Mundul  v.  Nunner  Khanum  (2)  the  first  suit  was  instituted  in  a  Revenue 
Court,  the  second  was  a  suit  to  obtain  possession  of  the  land.  Boistub 
Churn  Sein  v.  Trahee  Bam  Sein  (3)  was  a  case  of  a  revenue  suit 
followed  by  a  civil  suit.  See  also  Evidence  Act,  Sections  109,  .116 
and  Civil  Procedure  Code,  Section  13.  According  to  Birchunder  Manickya 
v.  Hurrish  Chunder  Diss  (5J  even  an  ex-parte  decree  passed  in  a  Revenue 
Court  supports  plea  of  res  judicata  ;  and  here  there  has  not  only  been  a 
series  of  petitions  for  very  many  years,  but  also  a  number  of  contested  suits ; 
the  result  has  always  been  in  favour  of  the  landlord,  whether  in  suits  to 
enforce  acceptance  of  pattas  or  in  suits  to  set  aside  attachments. 

The  plea  of  res  judicata  must  prevail  even  independently  of  Sec- 
tion 13  of  the  Civil  Procedure  Code  resting  on  the  maxim  nemo  debet  bis 
vexari  eadem  causa,  see  Krishna  Behari  Boy  v.  Brojeswari  Chowdranee  (6). 

Bhashyam  Ayyangar,  in  reply. 

The  multiplicity  of  decisions  does  not  affect  the  plea  of  res  judicata. 
As  to  the  case  of  Birchunder  Manickya  v.  Hurrish  Chunder  Dass  (5)  the 
decision  was  not  in  Revenue  Court,  it  only  decides  that  the  fact  of  a 
decree  having  been  passed  ex  parte  does  not  affect  the  plea  of  res  judicata 
founded  on  is.  Compare  Bengal  Act  X  of  1859  giving  jurisdiction  to 
revenue  officers  varied  by  Act  VIII  of  1869  which  gives  that  jurisdiction 
of  Civil  Courts  in  these  cases. 

In  Manappa  Mudali  v.  S.  T.  McCarthy  (7)  the  Full  Bench  held  a 
Small  Cause  Court's  incidental  finding  on  title  is  good  for  the  suit  in 
question  only  ;  nor  would  it  be  valid  to  support  the  plea  of  res  judicata 
even  if  confirmed  in  appeal  by  District  Court  sitting  in  appeal  from  the 
small  cause  side  of  a  District  Munsii's  Court.  Compare  also  Anusuyabai 
v.  Sakharam  Pandurang  (8).  The  respondent's  contention  leads  logically 


1889 
Nov.  air. 
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(1)  3  A.  40. 
(5)  3  0.  383. 


(2)  11  B.L.R.  434. 
(6)  2I.A.  283. 


(3)  15  W.R.  32. 
<7)  3  M.  192. 


(4)  7  M.  61. 
(8)  7  B.  464. 


M  IV— 115 


913 


13  Mad.  290 


INDIAN   DECISIONS,   NEW   SERIES 


[Vol. 


1889       to  the  conclusion  that  the  matter  would  be  res  jitdicata  in  a  Civil  Court; 
Nov.  27.     but  this  would  clearly  not  be  the  case.     See  Khugawlce  Sing  v.    Hossein 
Bux  Khan  (1). 
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JUDGMENT. 

[290]  The  appellant  in  this  pecond  appeal  was  the  defendant  in  a 
suit  instituted  before  the  Deputy  Collector  of  Tanjore  by  the  respondent, 
IS  M .  287.  the  inamdar  of  the  village.  The  suit  was  brought  under  Act  VIII  of 
1865  to  compel  appellant  to  acceot  a  patta.  He  pleaded  non-liability 
denying  the  plaintiff's  title  as  landlord.  In  a  former  suit  between  the 
same  parties  in  the  same  Court,  it  had  beea  decided  that  the  defendant- 
appellant  was  the  tenant  of  the  plaintiff -repondent  and  as  such  bound 
to  accept  the  patta  tendered  and  to  grant  his  muchalka.  This  decree 
was  confirmed  on  appeal  by  the  District  Court  and  there  was  no  second 
appeal.  Both  the  Lower  Courts  have  held  that  the  matter  in  issue 
between  the  parties  having  been  heard  and  determined  in  the  former 
suit,  the  appellant  is  estopped  from  raising  the  same  defence  in  the  present 
suit. 

In  second  appeal  it  is  argued  that  the  decision  of  a  Revenue  Court 
cannot  o cerate  as  res  judicata  in  any  subsequent  suit  between  the  parties, 
inasmuch  as  (1)  the  said  decision  is  only  binding  for  the  fasli  for  which 
the  suit  is  brought  and  (2)  a  Revenue  Court  can  only  decide  a  question  of 
title  incidentally  and  such  a  decision  cannot  operate  as  res  judicata.  The 
following  cases  were  relied  on  in  support  of  the  appellant's  argument : 
Rama  v.  Tirtasami(2)  (Chunder  Coomar Mundul  v.  Nunner  Khanum(3),  Debi 
Prasad  v.'Jafar  Ali  (4),  and  Boistub  Churn  Sein  v.  Trahee  Ram  Sein  (5) 
but  none  of  these  cases  are  in  point.  In  these  cases  it  was  held  that  the 
decision  of  a  Revenue  Court  is  no  bar  to  a  suit  brought  in  the  regular 
Courts.  We  have  not  been  referred  to  any  case  in  which  it  has  been  held 
that  the  doctrine  of  res  judicata  is  not  applicable  to  the  Revenue  Court 
and  we  do  not  think  that  the  appellant's  contention  is  sustainable. 

In  adjudicating  on  a  suit  to  enforce  the  acceptance  of  a  patta  the 
first  question  which  the  Revenue  Court  has  to  decide  is  whether  the  party 
sued  is  bound  to  accept  a  patta  and  give  a  muchalka,  in  other  words, 
whether  the  relation  of  landlord  and  tenant  subsists  (Section  10,  Act  VIII 
of  1865). 

It  is  conceded  that  each  year's  rent  is  in  itself  a  separate  and  entire 
cause  of  aa  action.  It  would  therefore,  at  first  sight,  seem  as  if  judg- 
ment obtained  in  a  suit  to  enforce  the  acceptance  of  a  [291]  patta  for  one 
year  would  only  extend  to  the  subject-matter  of  the  suit,  leaving  the  land- 
lord at  liberty  to  bring  a  fresh  suit  in  the  following  year  and  the  tenant 
at  liberty  to  raise  any  defence  he  thought  proper.  But  seeing  that  in  the 
former  suit  the  whole  question  as  to  the  relation  in  which  the  parties 
stood  was  substantially  and  necessarily  tried  and  determined,  and  that  the 
materials  upon  which  the  Judge  would  have  to  arrive  at  a  decision  are 
the  same  in  the  subsequent  as  in  the  prior  suit,  we  are  clearly  of  opinion 
that  even  if  the  former  judgment  does  not  hind  as  an  estoppel,  it  affords 
such  cogent  evidence  of  the  relation  in  which  the  parties  stand  that  the 
Deputy  Collector  would  have  been  perfectly  justified  in  acting  upon  it,  and 
deciding  the  question  as  to  status  in  the  affirmative.  This  was  also  the 
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opinion  of  the  Calcutta  High    Court — Nobo  Doorga   Dossee   v.   Foyzbux       1889 
Chowdhry  (1).  Nov.  27, 

We  are,  however,  of  opinion  that  in  law  the  former  decision  does  act 
as  an  estoppel.     The  Revenue  Court  is  empowered  by   law   to   determine 
the  question  of  title  and    such  determination    of   a  matter   directly   and       LATE 
substantially  in  issue  is  a  bar  to  the  trial  of  the  same   matter   in  a  subse-      CIVIL. 
quent  suit  between  the  same  parties  in  the  same   Court,    litigating  under 
the  same  title.     The  adjudication  as  to  the  liability   of   the   defendant  to    13  M-  2W 
accept  a  patta  having  been  decided    by  a  competent  Court   is  conclusive 
and  binding    on    the   parties    in    any    subsequent   litigation  in  the   same 
Court — Krishna  Behari  Roy  v.  Brojeswari  Chowdranee  (2). 

Eeliance  is  placed  on  the  decision  of  this  Court  in  Manappa  Mudali 
v.  McCarthy  (3),  and  it  is  argued  that  as  the  decision  of  a  Small  Cause 
Court  in  a  case  in  which  a  question  of  title  has  been  raised  and  decided 
incidentally  is  no  bar  to  a  suit  upon  the  title,  so  the  decision  of  the 
Revenue  Court  as  to  the  status  of  the  parties  is  no  bar  to  the  litigation  of 
the  same  question  in  a  subsequent  suit.  The  argument  might  be  sustain- 
able if  the  subsequent  suit  was  one  brought  in  the  Court  of  a  District 
Munsif,  but  for  many  reasons  we  do  not  think  it  of  any  weight  in  this 
case.  In  th.e  first  place  an  incidental  finding  even  of  a  District  Court  on 
a  question  of  title  in  a  case  not  admitting  of  further  appeal  could  not 
operate  as  res  judicata  as  to  that  point  in  a  future  suit.  As  re- 
marked by  Savigny  (Syst.  pec.  293)  "  everything  that  should  have  the 
authority  of  res  judicata  is  and  ought  to  be  subject  to  appeal."  Now 
[292]  an  appeal  is  allowed  from  the  decision  of  a  Revenue  Court  on  the 
question  of  title,  and  in  the  present  case  the  District  Court  in  appeal  con- 
firmed the  finding  of  the  Deputy  Collector. 

Again  the  maxim  nemo  debet  bis  vexari  eadem  causa  applies  as  much 
to  the  plea  of  the  defendant  in  a  case  as  to  the  case  set  up  by  the  plaintiff. 
It  would  be  intolerable  if  the  defendant,  who  has  been  declared  by  a 
competent  Court  to  be  the  tenant  of  the  plaintiff  and  as  such  bound  to  ac- 
cept a  patfca  and  grant  a  muchalka,  were  to  be  permitted  to  put  his  land- 
lord, year  by  year,  to  the  proof  of  his  title.  It  was  suggested  by  Mr. 
Bhashyam  Ayyangar  that  the  landlord's  remedy  is  by  suit  in  the  regular 
Courts,  but  we  see  no  reason  why  the  plaintiff-respondent,  who  has 
obtained  the  final  decision  of  a  competent  Court  on  the  question,  should 
be  forced  to  bring  a  fresh  suit  to  establish  his  title. 

For  these  reasons  we  think  the  Lower  Appellate  Court  was  right 
in  holding  that  the  defendant-appellant  was  not  at  liberty  to  raise  in 
this  suit  those  questions  which  were  decided  against  him  in  the  former 
suit. 

We  are  also  of  opinion  that  the  District  Judge  was  justified  in 
finding  that  the  contentions  of  the  defendant  were  not  bona  fide. 
The  Deputy  Collector  pointed  out  that  the  opposition  to  plaintiff-respond- 
ent bad  been  got  up  by  one  Shesha  Ayyangar,  his  avowed  enemy,  and 
by  Kristna  Homada,  the  headman  of  the  caste  to  which  the  defend- 
ant belongs,  that  the  defendant  pleaded  complete  ignorance  of  the  con- 
tents of  his  written  statement  and  admitted  that  be  gave  no  instructions 
to  his  vakil. 

We  dismiss  this  second  appeal  with  costs. 


(1)  1  C.  202.  12)  2  LA.  283.  (3)  3  M.  192. 
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[293]  APPELLATE  CIVIL. 
Before  Mr,  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


VENKATACHALAPATI  (Plaintiff),  Appellant  v.  SUBBARAVADU 

AND  OTHERS  (Defendants),  Respondents.* 
[29fch  April  and  2nd  October,  1889  and  18th  March,  1890.] 

Givil  Procedure  Code.  Section  11 — Hindu  Marriage  Act  (Act  XV  of  1856,  Section  5)  — 
Hindu  Law  —  Widow  re  marriage  —Exclusion  from  temple  —Excommunication  — 
Jurisdiction. 

The  plaintiff,  who  was  a  Smarta  Brahman,  but  had  married  a  widow  (whose 
first  marriage  had  not  been  consummated),  alleged  that  he  had  made  a  vow  t<* 
present  an  offering  in  a  certain  temple,  und  that  the  defendants  who  were  the 
committee  of  the  temple,  had  obstructed  and  prevented  him  from  entering  the 
inner  shrine  (where  orthodox  Brahmans  usually  make  their  offerings),  asserting 
that  he  was  disqualified  to  enter  by  reason  of  bis  having  married  a  widow  con- 
trary to  Hindu  sastras  ;  and  he  sued  for  damages  for  the  above  obstruction  and 
imputation,  for  a  declaration  that  he  was  entitled  to  enter  the  shrine  as  a 
Brahman, and  for  an  injunction  restraining  the  defendants  from  interfering  with 
his  exercise  of  this  right  : 

Held,  (1)  that  the  right  claimed  was  of  a  civil  nature  and  within  the  cogni- 
zance of  the  Civil  Courts  ; 

(2)  that  the  question  to  be  determined  was  net  a  question  of  the  plaint- 
iff's legal  status  since  a  Brahman  widow  is  at  liberty  to  re-marry  under  Act  XV" 
of  1856,  -but  it  was  a  question  of  caste  status  in  respect  of  a  caste  institution  ; 

(3)  that  in  order  to  determine  the  above    question,  the  Courts  must  in- 
quire (a)  what  was  the  usage  of  the  temple  as  regards  admission   into  the  inner 
shrine  for  the  purposes  of  worship  at  the  date  of  the  puit,  or  the  presumable  inten- 
tion  of    the  religious  foundation  as  regards  such  admission  and  (6)  whether  ac- 
cording to  such   usage  or   presumable    intention  of    the  foundation  those  who 
secede  from  the  caste  custom  as  to  re-marriage  of  woman  are  outside  the  class  of 
beneficiaries  as  regards  the  right  of  admission  into  tha  inner  shrine  as  above. 

[R.,  23  B.  122  (125);  33  C.  789  (S02)  =  10  C.W.N.  581;  23  M.  171  (1771;  30  M.  158  (165) 
=  17M.L.J.  1-2  M.L.T.  69 ;  5  Ind.  Gas.  57  =  7  M.L.T.  190 ;  D.,  18  B  115  (118) ; 
11  M.L.J.  215  (221)  ] 

SECOND  appeal  against  the  decree  of  Venkata  Eangayyar,  Subor- 
dinate Judge  of  Ellore,  in  Appeal  Suit  No.  321  of  1887,  reversing  the 
decree  of  0.  S.  K.  Kristnamma,  District  Munsif  of  Ellore,  in  Original 
Suit  No.  94  of  1886. 

The  defendants,  who  were  the  'committee  of  a  temple,  had  prevented 
the  plaintiff  from  entering  the  inner  shrine,  alleging  that  he  was  disquali- 
fied to  enter  by  reason  of  his  marriage  with  a  widow.  The  plaintiff  sued 
for  damages,  and  for  a  declaration  of  [294]  his  right  to  enter,  and  for 
an  injunction  to  restrain  the  defendants  from  obstructing  him  in  the  exer- 
cise of  this  right. 

The  District  Munsif  passed  a  decree  "  that  the  plaintiff  do  have 
"  such  right  as  all  the  Brahmans  have  for  going  into  the  temple  for 
"  worship."  On  appeal  the  Subordinate  Judge  reversed  the  decree  and 
dismissed  the  suit. 

The  plaintiff  preferred  this  second  appeal  against  the  decree  of  the 
Subordinate  Judge. 

Pattabhirama  Ayyar,  for  appellant. 

Mr.  Michell,  for  respondents. 
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The  further  facta  of  the   case  and   the    arguments   adduced    on  this       18JK) 
second  appeal  appear  sufficiently  for  the  purposes  of  this  report  from  the  MARCH  18. 
judgment  of  MOTTUSAMI  AYYAR,  J. 


JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — The  appellant,  Venkatachalaoati  Rau,  is  a 
Smarta  Brahman  of  Tanuka,  in  the  Godavari  District,  and  the  respondents 
are  the  archaka  and  members  of  the  committee  of  management  attached  to 
Sri  Markandesvara  Swami's  temple  in  the  town  of  Rajahmundry,  In 
Juue  1883,  Venkatachalapati  married  a  Brahman  lady  who  was  of  his 
caste,  but  who  had  lost  her  husband  before  she  attained  her  maturity  and 
her  marriage  was  consummated.  The  plaint  stated  that,  during  her 
subsequent  illness,  he  made  a  vow  to  present  an  offering  to  the  deity 
woi'shipped  in  the  temple  in  question  in  case  she  recovered.  For  the  pur- 
pose of  performing  the  alleged  vow,  he  attempted,  in  January  1886,  to 
enter  the  inner  precincts  or  the  sanctum  sanctorum  of  the  temple  where 
orthodox  Brahmans  usually  make  their  offerings  to  the  idol.  But  the 
respondents  prevented  him  from  doing  so,  the  first  asserting  that  he  was 
disqualified  from  entering  the  inner  shrine  by  reason  of  his  having 
married  a  widow  contrary  to  Hindu  sastras.  The  appellant's  case  was 
that  the  imputation  was  defamatory,  and  the  obstruction  caused  to  his 
entering  the  inner  shrine  was  wrongful.  He  asked,  first,  for  a  declaration 
that  he  was  entitled  to  enter  the  inner  shrine  of  the  temple  as  a  member 
of  the  Brahman  community,  secondly,  for  an  injunction  commanding  the 
respondents  not  to  interfere  in  future  with  the  exercise  by  him  of  such 
right,  and,  thirdly,  for  an  award  of  Rs.  100  as  compensation  for  the 
injury  already  done  to  him. 

The  District  Munsif  of  Ellore,  by  whom  this  suit  was  tried,  observed 
that  there  was  no  evidence  in  support  of  the  alleged  vow  and  that  the 
appellant  entered  the  temple  in  pursuance  of  a  plan  [295]  concerted  with 
bis  friends  in  anticipation  of  opposition  from  the  respondents  in  order  to 
obtain  a  judicial  declaration  that  widow  marriage  was  in  conformity  with 
the  Hindu  sastras.  He  considered  further  that  the  appellant  proved  DO 
actual  loss,  that  the  injury  for  which  he  claimed  compensation  was  only 
sentimental,  and  that  the  respondents'  statement  that  the  appellant 
bad  become  an  out-caste  by  reason  of  his  marriage  with  a  widow 
•was  not  malicious.  On  this  view  of  the  facts,  the  District  Munsif  disal- 
lowed the  claim  to  an  injunction  and  to  damages,  and  the  appellant 
preferred  no  appeal  to  the  District  Court  from  that  portion  of  his  decree. 
As  regards  the  appellant's  prayer  for  a  declaration  of  his  right  to  enter 
the  inner  shrine  of  the  temple  for  the  purposes  of  religious  worship,  the 
respondents  contended  that  the  appellant's  marriage  with  a  widow  was 
opposed  to  Hindu  law  and  custom,  that,  he  lost  his  status  as  a  Brahman 
by  contracting  such  marriage,  and  that  in  refusing  him  permission  to  enter 
the  inner  shrine,  they  acted  bona  fide,  and  were  guilty  of  no  actionable 
wrong.  They  raised  also  three  preliminary  objections  to  the  suit, 
viz.,  (I)  that  the  appellant  bad  no  right  to  maintain  the  suit,  (2)  that 
the  Civil  Courts  had  no  jurisdiction  to  entertain  it,  and  (3)  that  the  suit 
was  bad  for  non-joinder  as  a  defendant  of  Sankarachariar,  the  head 
priest  or  the  ecclesiastical  superior  of  Smarta  Brahmans  in  that  part  of 
the  country.  The  plea  of  non-joinder  was  disallowed  by  the  District 
Munsif,  and  it  was  not  pressed  by  the  respondents  on  appeal.  The  other 
two  objections  rested  on  one  and  the  same  ground,  viz.,  that  this  suit 
relates  to  a  religious  matter,  thai  Hindu  marriage  is  a  religious  ceremony, 
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that  ecclesiastical  superiors  are  alone  competent  judges  of  its  efficacy, 
and  that  the  ritual  and  usage  of  the  temple  in  dispute  are  founded  on 
the  ag  amain  or  the  code  of  temple  ritual.  The  District  Munsif  consi- 
dered that  the  right  asserted  in  the  plaint  was  one  of  a  civil  nature  which 
vested  in  the  appellant  as  a  citizen  and  as  a  member  of  the  Brahman  com- 
munity, that  its  connection  with  religious  or  caste  observances  was  not 
of  itself  sufficient  to  preclude  the  appellant  from  complaining  of  what  he 
considered  to  be  an  infringement  of  such  right  or  the  Civil  Courts  from 
adjudicating  upon  it  and  protecting  its  exercise  if  it  really  existed  in  law. 
Turning  to  themain  question  whether  marriage  with  a  widow  was  forbidden 
by  Hindu  law,  he  discussed  it  with  reference  first  to  sruti,  next  to  smriti, 
and  then  to  puranas,  and  after  referring  to  the  general  [296]  custom 
on  the  subject  and  its  supposed  origin,  and  to  the  canon  of  interpretation 
applicable  when  rules  deducible  from  the  several  sources  of  Hindu  law 
conflict  with  each  other,  concluded  that  widow  marriage  was  not  forbidden 
by  the  Hindu  sastras,  and  that  such  marriage  did  not  impair  or  taint  the 
appellant's  status  as  a  member  of  the  Brahman  community.  Accordingly, 
he  passed  a  decree  that  "  plaintiff  do  have  such  right  as  all  the  Brahmans 
have  of  going  into  the  temple  mentioned  in  the  plaint."  On  appeal  the 
Subordinate  Judge  set  aside  that  decree  and  directed  that  the  suit  be 
dismissed  with  costs.  He  did  not  discuss  separately  the  first  and  second 
issues  and  the  fourth  issue  on  the  merits  ami  record  a  distinct  finding 
on  each,  but  he  observed  (l)  that  it  was  an  undisputed  fact  that  the 
custom  or  the  rule  of  caste  obtaining  among  Brahmans  and  other 
regenerate  classes  prohibited  widow  marriage  and  condemned  to  exclu- 
sion from  caste  those  who  violated  the  rule  of  custom  or  caste,  (2)  that 
the  custom  was  a  matter  of  general  notoriety  and  it  was  incumbent 
on  the  Civil  Courts  to  take  judicial  cognizance  of  it,  and  that  it  was  nob 
necessary  for  him  to  go  behind  it  and  to  follow  the  District  Munsif  in  his 
discussion  of  the  several  sources  of  Hindu  law.  He  next  referred  to  the 
srimukham  or  letter  of  excommunication  which  emanated  from  Sankara- 
chariar  and  which  is  referred  to  in  the  case  of  The  Qiieen  v.  Sankara  (1)  and 
held  that  it  amounted  to  an  authoritative  and  binding  declaration  to 
the  effect  that  those  Brahmans  who  marry  widows  become  outcastes,  and 
that,  by  implication,  it  prohibited  also  the  appellant's  marriage  with  a 
widow.  After  remarking  to  what  extent  a  Hindu  temple  was  a  public 
place,  and  that  it  was  a  caste  institution,  he  held  that  the  respondents  were 
justified  in  obstructing  the  appellant's  entrance  into  the  temple  and  that 
the  appellant's  grievance  was  not  an  actionable  wrong.  Hence  this  second 
appeal. 

As  regards  the  two  preliminary  objections,  the  decision  of  the  District 
Munsif  is  correct.  The  right  which  the  appellant  claimed  in  the  plaint  and 
which  he  asked  the  Court  to  protect  was  a  right  of  access  to  the  inner 
shrine  or  sanctum  sanctorum  of  a  Hindu  temple  for  the  purposes  of  religious 
worship,  and  the  ground  of  claim  was  that  prior  to  his  marriage  with 
a  Hindu  widow,  he  had  that  right,  and  that  he  did  not  since  forfeit 
it  by  [297]  reason  of  such  marriage.  The  question  whether  with  reference' 
to  its  pre-requisites,  the  right  continued  to  exist  after  his  marriage  was 
one  which  related  to  the  merits,  and  whatever  might  be  the  decision  inr 
regard  to  it,  the  right  was,  in  its  nature,  one  which  the  appellant  was  at 
liberty  to  assert  as  a  citizen  and  a  Brahman  and  which  the  Courts  were 
bound  to  adjudicate  upon.  It  may  be  that  an  inquiry  as  to  religious  OP 
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caste  usage,  or  as  to  the  religious    foundation    for  the   excommunication       1890 
pronounced  by  the  chief  priest  of  Smxrta  Brahmans,  is   indispensable  to  MARCH  18. 
coming   to  a  correct  decision,  but  when  the  right  claimed  is  asserted  to  be 
of  a  civil  nature  and  one  which  is  within  the  cognizance  of  Civil   Courts, 
they  are  bound  to  hold  such  inquiry  as  is  ancillary  to  the   exercise  of   the 
jurisdiction  vested  in  them  by  law. 

Before  entering  on  the  merits,  however,  it  is  desirable  to  note  to 
what  extent  a  Hindu  temple  is  a  public  institution  and  what  restrictions 
usually  obtain  as  regards  the  right  of  access  to  different  portions  of  the 
temple  in  dispute.  The  District  Munsif  observes  "  The  temple  is  of 
"  course  intended  for  all  castes,  but  there  are  restrictions  of  entry.  Pariahs 
"  cannot  go  into  the  Court  of  the  even  temple.  Sudras  and  Baniyas  can  go 
"  into  the  hall  of  the  temple.  Brahmans  can  go  into  the  holy  of  the 
"  holies."  On  this  point,  the  Subordinate  Judge  remarks  that  a  Hindu 
temple  is  not  a  public  place  in  the  sense  in  which  a  public  road  is  a 
public  place.  It  is  open  only  to  the  persons  belonging  to  the  religious 
community  for  whose  use  and  benefit  it  was  dedicated.  "  Venkatachala- 
"  pati  (appellant)  was  only  entitled  to  use  the  temple  in  question  so  long 
"  a-j  he  remained  a  member  of  the  community  to  which  the  temple 
"  belongs."  Here  it  must;  also  b^  observed  that  the  grievance  of  which 
the  appellant  complains  is  not  his  total  exclusion  from  the  temple,  but 
the  denial  of  his  right  of  entry  into  the  inner  sfirine  which  orthodox  Brah- 
mans are  permitted  to  enter  when  they  make  their  offerings.  The  mat- 
ter in  controversy  is  the  effect  which  marriage  with  a  Hindu  widow  has 
uoon  the  apoellant's  right  of  access  into  the  inner  shrine  of  the  temple. 
The  respondents'  case  was  that  the  appellant  ceased  to  be  on  the  same 
footing  with  other  Brahmans  and  became  an  out-caste  by  reason  of  his 
marriage,  whilst  the  appellant's  contention  was  that  the  marriage  was  an  act 
permitted  by  the  Hindu  sastras,  and  that  it  in  no  way  impaired  his  caste 
status  as  a  Brahman.  The  question  for  determination  was  what  was  the 
[298]  nature  and  extent  of  caste  status  necessary  according  to  the  usage 
and  recognized  trusts  of  the  temple  to  the  exercise  of  the  right. 

The  first  contention  on  second  appeal  is  that,  assuming  that  the 
appellant  became  an  out-caste  by  reason  of  his  marriage,  the  right  now 
claimed  by  him  was  saved  either  by  Act  XXI  of  1850  cr  by  Act  XV  of 
1856.  Section  1  of  the  first  enactment  provides  that  "  So  much  of  any  law 
"or  usage  now  in  force  within  the  territories  subject  to  the  Government 
'I  of  the  East  India  Company  as  inflicts  on  any  person  forfeiture  of 
rights  or  property  or  may  be  held  in  any  way  to  impair  or  affect 
"  any  right  of  inheritance  by  reason  of  his  or  her  renouncing,  or 
"  having  beeu  excluded  from,  the  communion  of  any  religion,  or  being 
"  deprived  of  caste  shall  cease  to  be  enforced  as  law  in  the  Courts  of  the 
"  East  India  Company  and  in  the  Courts  established  by  Eoyal  Charter 
"  within  those  territories. "  Section  5  of  Act  XV  of  1856  enacts  that 
except  as  in  the  three  preceding  sections  is  provided  "  A  widow  shall  not 
"  by  reason  of  her  re-marriage  forfeit  any  property  or  right  to  which  she 
"  would  otherwise  be  entitled  and  every  widow  who  has  re-married 
shall  have  the  same  rights  of  inheritance  as  she  would  have  had, 
had  such  marriage  been  her  first  marriage."  It  is  on  these  provisions 
of  law  the  contention  is  rested,  but  they  do  not  appear  to  support  it. 
They  were  clearly  not  intended  to  repeal  the  usage  of  Hindu  temples  or 
of  religious  or  quasi- religious  institutions  controlling  and  regulating  their 
management  and  prescribing  rules  as  to  the  place  where  offerings  are  to 
be  made  and  persons  from  whom  they  are  to  be  aceepted.  In  Greedharee 
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Doss  v.  Nundakissorc  Doss  Mohunt  (1)  and  in  Genda  Puri  v.  Chhatar 
Puri  (2),  Her  Majesty's  Privy  Council  observed  with  reference  to  the  right 
of  succession  to  management  that  the  law  to  be  applied  to  mutts  which  are 
quasi-religious  institutions  is  what  is  indicated  by  their  usage.  A  rule 
of  determination  is  looked  for  in  the  case  of  such  institutions  in 
their  usage,  because  it  is  an  index  to  the  intention  of  those  who 
founded  and  endowed  them  and  who  have  since  kept  them  up.  A 
compliance  with  such  intention  is  the  accepted  basis  on  which 
those  who  claim  the  benefit  of  worshipping  in  those  institutions 
can  sustain  their  right  to  such  benefit  and  unless  the  appellant 
retains  his  status  as  a  Brahman  or  a  member  of  that  section  of  the 
[299]  community  for  whose  benefit  Hindu  temples  exist.it  is  difficult  to 
see  how  he  can  be  regarded  as  coming  within  the  object  with  which  they 
are  founded  and  maintained. 

The  right  asserted  is  from  its  very  nature  not  an  exclusive  personal 
right,  or  a  right  of  domestic  or  family  worship,  or  a  right  of  property  which 
may  be  conceived  to  exist  independently  of  easte  or  religion,  but  it  is  a 
joint  right  to  be  exercised  in  a  religious  institution  conformably  to  caste 
usage  to  the  extent  recognized  by  it  so  as  not  to  contravene  the  equal  right 
of  other  members  of  the  caste  who  are  similarly  interested  in  the  institution. 
Any  other  view  as  to  the  basis  of  the  appellant's  right  would  be  inconsis- 
tent with  the  doctrine  of  neutrality  which  forms  part  cf  the  British  judicial 
system  as  administered  in  India,  and  lead  to  the  introduction  into  Hindu 
temples  of  Mabomedans,  out-castes,  and  others,  who  are  outside  their 
scope  and  for  whose  benefit  they  were  neither  founded  nor  are  kept  up. 
The  ground  of  claim  disclosed  by  the  plaint  itself  was  that  the  appellant's 
status  as  a  Brahman  received  no  taint  from  bis  marriage  and  the  contention 
now  urged  apparently  implies  a  change  of  front.  The  reasonable  constru- 
ction of  the  enactments.cited  as  saving  the  appellant's  right  is  that  a  right 
consisting  in  the  participation,  along  with  other  members  of  a  caste,  in 
the  benefits  of  a  religious  institution  appropriated  to  the  members  of  the 
caste  is  not  within  their  purview. 

The  next  contention  which  we  have  to  consider  is  that  relied  on  for 
the  respondents  as  to  the  effect  of  the  srimulcham  or  edict  of  excommunica- 
tion pronounced  by  Sankarachariar  on  those  who  were  connected  with 
two  other  widow  marriages  which  took  place  at  Rajahmundry  on  the 
llth  and  15th  December  1881.  The  circumstances  under  which  it  was 
issued  and  the  nature  and  extent  of  the  ecclesiastical  jurisdiction  in  the 
exercise  of  which  it  was  issued  are  discused  in  the  case  of  the  The  Queen  v. 
Sankara  (3). 

Admitting  the  fact  that  the  appellant  and  his  wife  are  not  named 
in  that  "  srimukham  "  and  that  their  marriage  was  subsequent  to  its 
promulgation,  the  Subordinate  Judge  considered  that  they  were  also 
excommunicated  if  not  expressly,  by  implication,  and  that  such  implied 
excommunication  was  binding  upon  them  The  appellant's  Counsel 
argues,  and  I  think  very  properly,  that  [300]  this  opinion  of  the  Lower 
Appellate  Court  cannot  be  supported.  In  the  first  place  there  can  be  no 
valid  excommunication  by  implication,  for  the  presumption  of  law  is  against 
the  forfeiture  of  one's  status,  civil  or  social,  until  it  is  affirmatively  estab- 
lished. Again,  there  was  no  evidence  in  this  case  to  show  that  at  the 
time  of  his  marriage  the  appellant  was  a  disciple  of  Sankarachariar  and 
amenable  to  his  jurisdiction  as  soiritual  superior.  Neither  was  the  appellant 
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heard  as  to  whether  he  should  be  put  out  of  his  caste,  and  his  marriage 
was  in  fact  contracted  after  the  publication  of  the  "  snmukham."  The 
Subordinate  Judge  apparently  assumes  that  every  Smarta  Brahman, 
whether  he  will  or  no,  must  be  a  disciple  of  Sankarachariar  and  that  if  he 
does  any  act  prohibited  by  the  chief  priest  be  forfeits  his  caste 
as  a  Brahman.  Learned  and  pious  Brahmans  have  often  dissented 
from  the  views  of  Sankarachariar  and  of  each  other  in  regard  to  interpret- 
ation of  smntis  and  vedic  texts,  and  yet  they  have  not  forfeited  their 
caste  status.  There  is  no  legal  warrant  in  Hindu  sastras  lor  the  supre- 
macy imputed  to  Sankarachariar  and  in  The  Queen  v.  Sankara  (1)  it  is 
pointed  out  that  it  is  no:  in  his  power  to  forbid  any  act  which  is  permitted 
by  the  sastras.  A  Smarta  Brahman  is  bound  by  his  creed  to  acknowledge 
no  other  binding  authority  than  that  of  the  "  achara  "  and  law  as  laid 
down  by  sruti,  smriti,  and  other  recognized  sources  of  law.  Though 
the  opinion  of  Sankarachariar  may  be  evidence  of  bona  fides  on  the 
part  of  those  who  act  upon  it  and  entitled  to  weight  as  the  opinion  of  a 
learned  religious  ascetic  and  an  ecclesiastical  chief,  yet  if.  has  no  inherent 
authority  and  cannoS  of  itself  oporate  to  cause  a  forfeiture  of  cas^e  or  to 
bar  an  inquiry  into  the  real  state  of  Hindu  sastras  bearing  on  the  point. 
The  conclusion  be  which  I  come  on  this  part  of  the  case  is  that  the 
srimukham  referred  to  by  the  Subordinate  Judge  cannot  be  accepted  as 
conclusive. 

The  substantial  question  then  for  decision  is  what  was  the  re- 
cognized general  usage  of  the  caste  to  which  appellant  belongs  at  the  date 
of  the  suit,  whether  it  was  against  his  marriage  with  a  widow,  and,  if 
so,  whether  a  departure  from  it  affected  his  caste  status  so  as  to  deprive 
him  of  the  right  claimed  in  the  plaint.  The  Subordinate  Judge  observes 
that  the  general  usage  of  Brahmans  forbids  such  marriage  and  condemns 
those  who  infringe  [301]  it  to  exclusion  from  caste,  and  that  the  custom 
is  a  general  custom  and  one  of  general  notoriety  of  which  Civil  Courts  may 
take  judicial  cognizance.  As  to  the  custom  of  the  caste  being  against  the 
marriage,  the  District  Munsif  himself  aupears  to  entertain  no  doubt.  In 
one  part  of  his  judgment  he  observes  :  ''  I  have  reserved  to  the  last  the 
"  discussion  of  the  question  of  custom.  Since  the  commencement  cf  the 
"  kaliyug,  about  5,000  years  ago,  it  is  said  that  no  widow  marriages  have 
"taken  place.  That  a  different  course  prevailed  before  kaliyug  has 
"  already  been  shown.  Why  widow  marriage  in  kaliyug  has  been 
"  discontinued  in  the  face  of  the  sanction  by  Parasara  is  to  he  decided 
"  now."  He  then  refers  to  paragraphs  86  and  87  of  Mayne's  learned 
treatise  on  Hindu  law  where  it  is  said  that — "It  is  probable  that  the 
"  change  of  usage  on  this  point  (re-marriage  of  women)  arose  in  former 
"  times  from  the  influence  of  Brahminical  opinion,  marriage,  cc  ming  to 
"  be  looked  upon  as  a  sort  of  sacrament  the  effect  of  which  was 
"  indelible."  The  District  Munsif  also  refers  to  the  opinion  of  some 
writers  who  trace  the  custom  to  the  effect  of  the  celebrated  war  of  the 
Mahabharat  upon  the  proportion  between  the  number  of  widows  in  this 
country  and  the  number  of  males  of  a  marriageable  age.  He  then  con- 
cludes the  discussion  with  this  observation: — "  I  have  taken  time  and 
"  given  my  best  thought  and  consideration  to  the  subject,  and  I  am  of 
"  opinion  that  the  custom  ought  to  give  way  to  law."  Here  it  will  be 
observed  that  he  treats  law  and  custom  as  antagonistic  to  each 
-other.  The  preamble  of  Act  XV  of  1856  refers  to  the  custom  as  an 
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1890  established  custom  and  the  Hindu  law  then  administered  by  the  Civil 
MARCH  18.  Courts  as  invalidating  such  marriage.  Moreover,  in  The  Queen  v.  Sankara(l) 
the  general  custom  is  referred  to.  Further,  the  two  leading  commen- 
taries, the  Mitakshara  and  the  Dayabhaga,  and  the  other  commentaries, 
do  not  contemplate  the  case  of  a  widow  marrying  and  getting  a  son  whilst 
enumerating  the  heirs  of  a  deceased  person.  This  indicates  that  the  custom 
is  at  least  as  old  as  the  period  of  the  digests  during  which  the  Hindu  law 
as  deduced  from  diverse  sources  was  consolidated  by  a  process  of 
interpretation  into  a  homogeneous  system.  I  am,  therefore,  of  opinion 
that  the  finding  of  the  Courts  below  that  the  general  custom  of  the 
Brahman  community  as  it  stood  prior  to  Act  XV  of  1856  is  against  the 
[302]  marriage,  is  open  to  no  legal  objection  and  must  he  accepted  in 
second  appeal. 

This  being  so,  the  further  question  arises,  whether  the  Subordinate 
Judge  is  right  in  declining  to  go  behind  the  custom  and  to  examine  whether 
it  is  deducible  from  the  original  sources  of  Hindu  law.  The  District 
Munsif  examines  into  these  sources,  states  what  inference  may,  in  his 
opinion,  be  drawn  from  them,  how  orthodox  Brahmans  interpret  them  so 
as  to  support  the  general  usage,  and  discarding  their  interpretation  as 
unreasonable  and  incongruous  concludes  that  his  interpretation  is  the 
only  reasonable  construction  which  ought  to  be  adopted.  He  then 
observes  :  "  The  oppositionists  point  to  the  custom  of  50  centuries.  But 
"  we  are  cosidering  a  question  of  Hindu  law  purely  on  the  stand  point  of 
"  the  law  itself.  It  is  incumbent  therefore  to  sea  what  it  says  on  the 
point  of  the  custom."  He  then  refers  to  the  conventional  rule  as  to  the 
relative  weight  of  the  several  sources  of  Hindu  law,  viz.,  Vedas  precede  the 
smritis  :  smritis  the  puranas  and  then  custom,  &c.,  and  cites  a  passage  from 
the  Mahabnarat  which  is  to  the  following  effect : — "  As  to  those  who  wish 
to  know  what  dharmas  are,  for  them  the  veda  is  the  highest  authority,  the 
smriti  the  second,  and  custom  the  third." 

This  conventional  rule  of  interpretation  is  acknowledged  by  all.  But 
under  the  teaching  of  Sankara,  another  conventional  rule  came  to  be 
adopted  together  with  it  by  commentators  of  authority  who  consolidated, 
the  diverse  law-sources  into  a  consistent  system  of  law.  Tney  considered 
that  all  the  recognized  law-sources  were  inspired  writings,  and  that  if 
properly  understood,  they  were  capable  of  baing  reconciled,  and  attached 
great  weight  in  connection  witn  their  interpretation  to  usage  approved  by 
learned  and  pious  men.  Thus  a  latitude  of  interpretation  was  introduced 
by  them  and  their  exposition  of  law  which  was  at  times  wide  both  of  the 
conventional  rule  first  mentioned  and  of  the  rules  of  doctrinal  interpreta- 
tion, was  in  many  cases  readily  adopted  by  the  people  as  authoritative, 
and  as  a  guide  to  their  caste  practice  in  consequence  of  the  great  respect 
which  they  had  for  their  authority  as  men  of  learning  and  piety.  After 
the  practice  of  the  people  continued  for  some  time,  it  reacted  on  the  mode 
in  which  commentators  reconciled  the  original  law-sources  with  each 
other,  and  gave  to  what  was  originally  a  mere  juristic  thought  the  force 
of  a  rule  of  law.  Whilst  this  accounts  for  the  belief  of  the  general 
commu-[303]nity  that  what  they  practise  is  consistent  with  the 
original  law-sources  as  authoritatively  interpreted  and  adopted  for 
many  generations,  it  suggests  also  the  stand-point  from  which  a 
reformer  who  desires  to  revive  some  practice  of  ancient  times  as  being 
salutary  may  act.  He  may  treat  the  authoritative  commentaries  as 
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misinterpreting  the  original  law-sources,  and  ignore  the  juristic  thought 
which  they  contain  as  a  legitimate  factor  in  the  development  of  Hindu 
law.  The  District  Munsif  apparently  confounds  the  functions  of  the 
judiciary  with  those  of  the  reformer.  In  administering  Hindu  law  the 
former  has  only  to  see  what  is  the  Hindu  law  as  received  and  practised 
by  the  Hindu  community  in  general  with  the  conviction  that  it  is  law, 
and  to  declare  and  enforce  it  when  it  is  ascertained.  It  is  not  for  him  to 
go  beyond,  to  resolve  the  Hindu  law  as  received  by  ttie  people  into  its 
historical  factors,  to  see  how  far  its  historical  development  has  diverged 
from  the  logical  or  philosophical  development  in  the  light  of  modern 
civilization,  and  to  reconstruct  a  system  of  Hindu  law  which  the  people 
ought  to  have  received  and  followed  as  consistent  with  their  sastras. 

This  mode  of  reasoning  is  altogether  inadmissible  as  a  ground  of 
judicial  decision.  It  has  for  its  object  not  to  declare  the  Hindu  law  as  it 
was  received  by  the  Hindu  community  and  as  proved  by  their  usage  prior 
to  Act  XV  of  1856,  but  to  criticize  and  reconstruct  it  upon  speculations  as 
to  how  Hindu  law  ought  to  have  developed  itself  according  to  the  relative 
weight  of  the  original  law  sources  for  the  purpose  of  evolving  au  antagonism 
between  law  and  usage.  If  the  Civil  Courts  are  ab  liberty  to  travel  back 
beyond  the  law  and  usage  of  kali  age,  and  exmine  into  the  ancient  Hindu 
law  and  usage,  it  may  be  admitted,  that  texts  may  be  cited  from  vedas  and 
smritis  which  bear  a  construction  in  favour  of  remarriage  of  women,  and 
that  the  interpretation  adopted  by  the  general  Hindu  community  under  the 
teaching  of  commentators  of  authority  to  reconcile  them  with  the  usage 
which  came  to  prevail  in  the  kali  age  is  strained.  It  may  be  further  admitted 
that  traces  do  exist  inancient  treatises  of  twice-married  women  and  of  their 
children  forming  a  section  of  the  Brahmanical  community  and  of  a  gradual 
historical  development  under  which  restrictions  on  the  remarriage  of  women 
gained  ground  step  by  step  among  Brahmans,  until  marriage  came  to  be  re- 
cognized as  a  sacrament  of  which  the  effect  was  indelible  when  it  was  once 
[304]  contracted,  and  as  complete  when  "  saptapadi  "  was  performed.  With 
reference  to  speculations  like  these,  their  Lordships  of  the  Privy  Council 
observed  in  Collector  of  Madura  v.  Moottoo  Barnaiinga  Sathupathy  (l) 
as  follows  : — "  Positive  authority  affords  a  foundation  for  the  doctrine 
"  (then  in  controversy)  safer  than  any  built  upon  speculations  touching 
"  the  natural  development  of  Hindu  law  or  upon  analogies  real  or  supposed 
"  between  adoption  according  to  the  dattaka  form  and  the  obsolete  practice 
"with  which  that  form  of  adoption  co-existed  of  raising  up  issue  by 
"  carnal  intercourse  with  the  widow.  It  may  be  admitted  that  the  argu- 
"  ments  founded  upon  the  supposed  analogy  are  in  some  measure  confirmed 
"  by  passages  in  several  of  the  ancient  treatises  referred  to  and  in  parti- 
"  cular  by  the  Dattaka  Mimansa  of  Vidya  Narainsamy,  the  author  of  the 
"  Madhaviya,  but  as  a  ground  for  judicial  decision  these  speculations  are 
"  inadmissible,  though  as  explanatory  arguments  to  account  for  actual 
''practice  they  may  be  deserving  of  attention. "  If  such  speculations  are 
inadmissible  even  for  the  purpose  of  declaring  a  rule  by  analogy  as  was 
done  in  that  case,  it  must  ba  much  more  so  when  the  object  is  to  declare 
the  Hindu  law,  received  as  founded  upon  their  sastras  by  the  Hindu 
community  at  large  to  be  the  outcome  of  an  illogical  development,  and  to 
substitute  in  its  place  the  District  Munsif's  conception  of  what  ought  to 
have  been  its  proper  development.  When  the  Civil  Courts  find  what 
the  Hindu  law  is  as  evidenced  by  the  usage  of  the  community  based  on 

(1)  12  M.I.A.  397  (441). 
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1890  the  conviction  that  it  is  law,  they  light  upon  positive  authority,  to  use 
MARCH  18.  the  language- of  the  Privy  Council,  serving  as  the  basis  of  a  judicial  deci- 
sion and  it  is  immaterial  to  them  bow  that  usage  historically  originated 
APPEL-  ancj  now  fcne  conviction  of  the  orthodox  Hindu  community  that  what  they 
LATE  practise  is  founded  upon  their  sastras  was  generated.  A  disquisition  into 
CIVIL,  the  several  law-sources,  such  as  sruti,  smriti,  and  mahapuranas,  and 
«ustom,  is  of  a  judicial  value  only  for  the  purposes  of  elucidation  and  of 
18  M.  293.  tracing  the  consciousness  of  generations  that  have  passed  away  that  what 
is  practised  was  law.  If  such  disquisition  leads  them  to  a  period  when 
the  law  and  usage  were  otherwise,  such  discovery  should  tend  only  to 
enable  them  to  trace  the  origin  and  development  of  the  law  and  usage  as 
they  since  came  to  prevail.  It  is  not  permitted  to  the  judiciary  to  push 
[305]  the  disquisition  beyond  those  legitimate  limits,  to  treat  the  several 
law-sources  as  independent  factors  which  he  is  at  liberty  to  manipulate 
at  his  pleasure  and  by  a  process  of  reasoning  to  disintegrate  the  law  as 
received  and  practised  by  the  people,  and  to  build  up  a  fresh  system  of 
Hindu  law,  which  though  obsolete  is,  in  his  opinion,  more  in  accordance 
either  with  the  vedas  or  smritis  than  the  usage  adopted  by  the  people 
as  founded  upon  them.  It  must  always  be  remembered  that  the  Hindu 
law,  which  the  Courts  are  bound  to  administer,  is  the  law  as  received  by 
the  Hindu  community  and  not  as  it  stood  either  in  the  vedic  or  smriti 
period  of  their  history,  and  that  no  other  conception  of  Hindu  law  to  be 
administered  by  the  Courts  is  either  judicial  or  rational.  If  it  were  other- 
wise, the  Courts  might  have  to  force  upon  the  Hindu  community  of 
this  century  the  several  portions  of  obsolete  Hindu  law  which  existed 
at  some  former  time  and  have  since  fallen  into  disuse.  What  are  the 
Courts  to  say  if  they  are  asked  to  revive  the  obsolete  law  of  niyoga  as  the 
result  of  a  disquisition  into  original  law-sources?  There  is  another  defect 
which  underlies  the  decision  of  the  District  Munsif.  The  question  which 
he  had  to  determine  is  no  longer  one  of  the  appellant's  legal  status,  for,  a 
Brahman  widow  is  now  at  liberty  to  re-marry  under  Act  XV  of  1856,  but 
it  is  one  of  caste  status  in  respect  of  a  caste  institution,  which,  it  is  asserted, 
recognizes,  and  is  influenced  by,  the  general  religious  usage  of  Brahmans 
and  of  the  other  regenerate  classes. 

The  discussion  in  regard  to  the  Hindu  law  administered  prior  to  1856 
as  founded  upon  such  usage  with  respect  to  the  re-marriage  of  woman, 
is  material  as  indicating  the  general  consciousness  that  the  usage  is 
in  conformity  to  the  Hindu  sastras.  If  those  who  once  conformed  to 
such  usage  depart  from  it,  the  legal  relation  between  them  and  those 
who  still  conform  to  the  usage  is  that  of  the  orthodox  party  and  the 
secessionists  in  regard  to  a  matter  of  doctrine  or  caste  practice.  There 
is  no  State  church  in  India.  Nor  is  there  any  recognized  Ecclesiastical 
Court  and  the  Hindu  religion  is  not  the  State  religion.  The  only  iural 
basis  on  which  their  respective  relations  to  religious  or  caste  institu- 
tions can  rest  is  that  of  viewing  them  as  endowed  institutions  or 
voluntary  associations  founded  or  formed  for  caste  or  religious  purposes 
as  evidenced  by  their  immemorial  usage,  endowment  deeds,  if  any, 
and  the  presumable  intention  of  those  who  founded  them.  It  is 
[306]  in  such  intention  or  the  original  trusts  of  the  institution  that  a 
rule  of  decision  must  be  found  in  the  case  of  a  dispute  between  the 
orthodox  party  and  the  dissenters.  The  same  principle  was  laid  down 
in  Attorney- General  v.  WeZsMDwhere  an  endowment  was  made  for  a 

(1)4  Hare  572. 
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society  of  Presbyterians  in  communion  with  the  Church  of  Scotland 
and  the  ministers  and  majority  of  the  congregation  seceded  to  the  Free 
Kirk.  It  was  held  that  the  minority  who  still  clung  to  the  Cuurch  of 
Scotland  was  entitled  to  keep  the  endowments  and  to  appoint  another 
minister.  Hindu  temples  being  religious  institutions  founded,  endowed, 
and  maintained,  for  the  benefit  of  those  sections  of  the  Hindu  com- 
munity who  conform  to  certain  recognized  usages  as  those  of  the  c  isles 
for  whose  benefit  the  temples  are  by  immemorial  usage  dedicated  as 
places  of  worship,  persons  who  conform  to  those  usages  stand  to  the  man- 
agers for  the  time  being  in  the  relation  of  cestuis  que  tnisteni  by  reason  of 
an  implied  contract ;  and  if  a  few  secede  and  transgress  such  usages,  the 
managers  would  ba  acting  within  their  rights  if  they  could  say: — "  We 
have  according  to  the  usage  of  the  institution  to  admit  into  the  inner 
shrine  for  the  purposes  of  worship  only  those  Brahmans  who  conform  to 
the  general  usages  of  their  caste:  you  have  transgressed  the  ciste  usage  in 
respect  of  marriaga  and  we  cannot  admit  you  to  that  part  of  the  temple 
to  which  those  who  conform  to  the  usage  are  alone  admitted  according 
to  the  original  trusts  of  the  institution."  I  do  not  desire  to  he  under- 
stood as  detracting  from  the  merits  of  those  that  secede  from  the  ortho- 
dox usage.  The  secession  may  possibly  mark  an  era  of  progress  and 
reform,  and  it  may  in  time  produce  important  results,  raise  the  condition 
of  Hindu  women  and  prove  beneficial  to  the  Hindu  community.  But  these 
are  considerations  witih  which  Courts  of  Justice  have  nothing  to  do  if 
they  are  foreign  to  the  original  trusts  of  the  temple  in  question.  The 
only  questions  which  we  have  to  consider  are  what  was  the  usage 
of  the  temple  in  dispute  as  regards  admission  into  the  inner  shrine  for  the 
purposes  of  worship  at  the  date  of  the  suit,  or  the  presumable  intention 
of  the  religious  foundation  as  regards  such  admission,  and  whether 
according  to  such  usage  or  presumable  intention  of  the  foundation  those 
who  secede  from  the  caste  custom  as  to  re- [307]  marriage  of  women  are 
outside  the  class  of  beneficiaries  as  regards  the  specific  right  in  contest, 
mz.,  of  admission  into  the  inner  shrine  of  the  temple  for  purposes  of 
worship. 

Before  answering  these  questions  further  inquiry  appears  to  be 
necessary.  No  specific  issue  was  recorded  with  reference  to  the  usage  of 
the  temple  or  its  original  trusts.  Nor  is  any  evidence  referred  to  as  to  the 
continuance  of  the  general  caste  custom  subsequently  to  1856.  The  Sub- 
ordinate Judge  apparently  presumes  from  the  custom  as  it  obtained  prior 
to  Act  XV  of  1856  that  it  has  since  continued,  and  that  those  who  trans- 
gress it  are  condemned  to  exclusion  from  caste  and  therefore  from  the 
temple.  He  states  in  his  judgment  that  this  is  an  admitted  fact.  But 
it  is  denied  before  us  that  such  admission  was  ever  made  and  we  find  no 
note  of  it  on  the  record.  Though  there  may  be  a  presumption  that  the 
general  usage  which  existed  prior  to  1856  since  continued  unless  the 
contrary  is  shown,  yet  the  contention  for  the  appellant  that  he 
must  be  given  an  opportunity  of  showing  a  change  of  custom  before  a 
finding  is  judicially  recorded  is  well  founded.  The  Subordinate  Judge 
further  prefers  finally  to  rest  his  decision  on.  the  question  of  jurisdiction. 
We  must  therefore  direct  that  the  following  specific  issues  be  tried  and 
findings  returned  thereon  : — 

(i)  "  Whether  the  general  custom  of  Brahmans  worshipping  or 
entitled  to  worship,  in  the  temple  mentioned  in  the  plaint, 
continued  to  prohibit,  at  the  date  of  the  suit;,  marriage  with 
a  widow  ?  " 
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1890  (ii)  If  so,  whether  according  to  the  usage  of  the  temple  mentioned 

MARCH  18.  in    the  plaint   or  according    to  the   original  and   recognized 

~  intention  of  the  foundation,  regard  being  bad  to  its  nature  and 

APPEL-  character  as    a   religious   and    caste    institution   and    to  the 

LATE  customary  mode   of  treating    those  who  transgress  general 

CIVIL.  caste  customs,  and  thereby  lose  or  impair  their  caste  status, 

those  Brahmans   who  marry   widows  are   excluded  from  the 

13  M.  293.  inner  shrine  of  the  temple  by    the  original    and    recognize! 

trusts  of  the  institution." 

The  finding  is  to  be  returned  within  two  months  from  the  date  of 
the  receipt  of  this  order,  and  seven  days  after  the  posting  of  the  finding 
in  this  Court  will  be  allowed  for  filing  objections.     Both  parties  to  be  at 
liberty  to  adduce  fresh  evidence. 
SHEPHARD  J. — I  concur. 

[308]  [The  Subordinate  Judge  having  recorded  on  the  above  issues 
findings  in  favour  of  the  respondents,  this  second  appeal  came  on  for 
rehearing,  and  their  Lordships  delivered  judgment  as  follows  :— 

JUDGMENT   (FINAL). 

The  finding  is  that,  upon  the  evidence  recorded,  the  plaintiff  is,  under 
the  circumstances,  excluded  by  the  usage  of  the  temple  and  the  intention 
of  the  founder  from  the  inner  shrine  of  the  temple. 

The  objections  have  not  been  pressed. 

We  accept  the  findings  and  dismiss  the  appeal  with  costs.] 


13  H. 308. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


SAMBAYYA  (Defendant),  Appellant  v.  GANGAYYA 
(Plaintiff],  Respondent*      [20th  and  30bh  January,  1890.] 

Registration  Act — Act  III  of  1887,  Sections  17  (d) ,  49  —Covenant  in  unregistered  lease — 
Specific  performance. 

The  plaintiff  leased  a  house  to  the  defendant  for  three  years  by  an  unregistered 
instrument  which  contained  a  covenant  by  the  lessee  lhathe  would  purchase  the 
house  at  a  certain  price  on  an  event  which  took  place.  The  plaintiff  now  sued  for 
specific  performance  of  this  covenant  : 

Held,  that  the  unregistered  instrument  was  not  admissible  in  evidence  and  the 
suit  should  be  dismissed. 

SECOND  appeal  against  the  decree  of  W.  H.  Welsh,  Acting  District 
Judge  of  Cuddapah,  in  Appeal  Suit  No.  81  of  1888,  affirming  the  decree  of 
Mahomed  Abdul  Allam  Saheb  Bahadur,  District  Munsif  of  Madanapalli, 
in  Original  Suit  No.  374  of  1887. 

Suit  for  specific  performance  of  a  covenant  for  the  purchase  of  a 
house,  contained  in  an  unregistered  lease.  The  facts  of  the  case  are 
stated  sufficiently  for  the  purposes  of  this  report  in  the  judgments  of  the 
High  Court. 

The  District  Munsif  passed  a  decree  as  prayed,  and  this  decree  was 
affirmed  in  appeal  by  the  District  Judge. 

The  defendant  preferred  this  second  appeal. 

*  Second  Appeal  No.  185  of  1889. 
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Sadayopa  Chariyar,  for  apoellant. 
Subbayya  Chetti,  for  respondent. 

JUDGMENTS. 

[309]  MUTTUSAMI  AYYAR,  J. — The  appellant  rented  a  house  from 
the  respondent  for  three  years  and  executed  a  kararnama  in  his  favour  on 
the  5th  September  1884  undertaking  to  keep  the  premises  in  repair  during 
the  period  and  to  restore  possession  on  the  expiration  of  the  lease.  The 
document  pfovided  further  that,  if  the  appellant  either  failed  to  execute 
the  necessary  repairs  or  to  restore  possession,  he  should  pay  the  respond- 
ent Rs.  60,  and  take  a  sale-deed  from  him  regarding  the  house.  It  has 
been  found  by  the  Courts  balow  that  the  appellant  lived  in  the  house  but 
for  six  months,  and  then  left  the  village  where  it  is  situated,  refused  to 
make  over  possession  to  the  respondent  on  the  ground  that  he  (appellant) 
was  entitled  to  remain  in  possession  for  three  years,  and  continued  to 
occupy  the  house  whenever  he  came  to  the  village. 

It  has  also  been  found  that  the  appellant  failed  to  repair  the  bouse 
and  that  it  became  dilapidated  and  ceased  to  be  habitable.  Upon  these 
facts,  the  District  Munsif  directed  the  respondent  to  pay  the  appellant Es. 60, 
and  the  appellant  to  execute  and  register  a  sale-deed  in  respect  of  the 
house.  On  appeal,  the  District  Judge  agreed  with  the  District  Munsif,  and 
held  that  the  omission  to  register  the  kararnama  or  lease  for  three  years 
did  not  preclude  the  appellant  from  enforcing  specific  performance  of  the 
covenant  for  the  purchase  of  the  house.  The  contention  in  second  appeal 
is  that  the  kararnama  acquired  no  legal  force  for  want  of  registration,  that 
the  lease  for  three  years  which  it  purported  to  create  was  not  a  valid  trans- 
action, that  the  covenant  for  purchase  was  likewise  invalid,  and  that  the 
document  was  not  admissible  in  evidence  to  prove  either  the  lease  for  three 
years  or  the  stipulation  for  the  purchase. 

The  transaction  evidenced  by  document  A,  or  the  principal  contract 
which  forms  the  foundation  for  the  respondent's  claim,  is  the  lease 
for  three  years,  and  the  covenant  which  the  respondent  sued  to  enforce 
was  part  of,  and  depended  on,  the  principal  contract.  Document  A 
was  compulsorily  registrable  under  Section  17,  clause  (d)  of  Act  III  of 
1877,  and  under  Section  49,  it  was  ineffectual  for  the  purpose  of  creating 
a  lease  of  the  house  for  three  years  and  inadmissible  as  evidence 
of  any  transaction  affecting  the  house.  As  the  principal  contract 
failed,  the  covenant  depending  upon  it  likewise  failed.  Venkatrayudu  v. 
[310]  Papi  (1).  The  decision  in  Muttukaruppa  Kaundan  v.  Rama  Pillai 
(2),  on  which  the  Judge  relies  proceeded  on  the  ground  that  when  a  docu- 
ment is  merely  evidence  and  not  of  the  essence  of  a  transaction,  the  state- 
ment of  a  party  to  a  suit  is  admissible  original  evidence  as  against  him 
to  prove  the  contents  of  a  document  which  is  not  admissible  in  evi- 
dence under  the  Stamp  Act.  But  in  the  case  now  before  us  registration  is 
of  the  essence  of  the  transaction,  and  the  question  is  whether  the  covenant 
for  purchase  ought  not  to  stand  or  fall  with  the  principal  contract. 
The  question  to  what  extent  a  document,  which  is  a  subject  of  compul- 
sory registration  but  not  registered  is  admissible  in  evidence  for  the  purpose 
of  proving  a  money  claim,  was  considered  by  this  Court  in  Stri  Sesh&thri 
Ayyengar  v.  Sankara  Ayen  (3)  and  Guduri  Jagannadham  v.  Rapaka 
Ramanna  (4).  The  course  of  decisions  on  this  point  has  been  influenced 
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by  the  language  of  the  Registration  Act  in  force  at  the  time  when  the 
document  sued  on  was  executed.  The  first  case  is  that  of  Achoo  Bayaniah 
v.  Dhany  Ram  (1)  decided  in  1869  with  reference  to  Act  XX  of  1866.  The 
words  of  Section  49  of  that  enactment  were  as  follows: — "  No  instrument 
"  required  by  Section  17  to  be  registered  shall  be  received  in  evidence  in 
"  any  civil  proceeding  in  any  Court  or  shall  affect  any  property  comprised 
"  therein,  unless  it  shall  have  been  registered  in  accordance  with  thi 
"  provisions  of  this  Act."  The  question  decide  1  in  that;  case  was  whether 
an  unregistered  instrument  of  mortgage  might,  be  admitted  in  evidence 
for  the  purpose  of  proving  the  covenant  to  repay  the  debs  and  enforcing 
the  personal  obligation  only.  Three  of  the  learned  Judges  of  this  Court 
held  that  it  was  not  admissible  and  relied  on  the  general  words:  "No 
document  shall  be  received  in  any  Court."  But  the  learned  Chief  Justice, 
Sir  Colley  Scotland,  dissented  and  observed  that,  "An  instrument  which 
"  has  the  twofold  operation  of  a  simple  contract  or  bond  to  pay  a  debt  and 
"  a  collateral  security  for  the  debt  is  admissible  in  evidence,  though 
"  unregistered,  for  the  purpose  of  proving  the  simple  contract  debt." 

When  Act  VIII  of  1871  was  passed  the  language  of  Section  49 
was  modified  and  rendered  less  stringent,  the  words  being,  "  No  docu- 
"  ment  required  to  be  registered  shall,  unless  registered,  [311]  be 
"  received  in  evidence  of  any  transaction  affecting  any  immoveabla 
"  property  comprised  therein."  The  cases  decided  under  this  Act  are 
Stri  Seshathri  Ayyenqar  v.  Sankata  Ayen  (2),  Guduri  Jogannadham 
v.  Rapaka  Ramanna  (3),  and  it  was  held  in  both  that  the  unregistered 
document,  though  a  subject  of  compulsory  registration,  was  admissible  in 
evidence  for  the  purpose  of  enforcing  the  personal  liability  of  the  person 
executing  the  document.  In  the  second  case  this  Court  observed  that  the 
new  law  (Act  VIII  of  1871)  explicitly  adopted  the  doctrine  which  the  late 
Chief  Justice  believed  to  be  derivable  from  the  old.  The  language 
of  the  present  registration  Section  49  is  same  as  that  of  Act  VIII  of  1871 ; 
and  the  test  therefore  is  whether  the  transaction  evidenced  hy  the  parti- 
cular instrument  is  single  and  indivisible,  or  whether  it  really  evidences 
two  transactions  which  can  be  severed  from  each  other,  the  one  as 
creating  an  independent  personal  obligation  and  the  other  as  merely 
strengthening  it  by  adding  a  right  to  proceed  against  immoveable  orooerty. 
But  it  should  be  remembered  that  it  is  not  enough  that  there  is  an 
obligation  to  pay  a  sum  of  money,  but  that  it  is  also  necessary  that  the 
obligation  should  have  an  independent  existence,  and  be  in  no  way  contin- 
gent or  conditional  on  the  breach  of  some  obligation  relating  to  iramove- 
able  property  created  by  the  same  instrument,  for  the  contingency  or  the 
condition  and  the  obligation  would  then  be  parts  of  one  indivisible 
transaction.  This  principle  was  recognized  in  Venkatrayudu  v.  Papi  (4) 
decided  in  1884,  in  which  there  was  a  covenant  in  a  deed  of  sale  for  a 
termof  years  to  the  effect  thatif  the  grantor  failed  to  observe  the  stipulations 
relating  to  the  land  mentioned  in  the  unregistered  instrument,  he  was  to 
pay  the  principal  debt  after  deducting  the  profits  and  interest  received 
from  the  date  of  the  document.  The  present  case  is  on  all  fours  with 
the  above  and  it  is  further  a  suit  by  the  vendor  to  enforce  the  specific 
performance  of  a  covenant  relating  to  immoveable  property.  I  would 
reverse  the  decrees  of  the  Courts  below  and  direct  that  the  suit  be 
dismissed. 


<1)  4  M.H.C.B.  378. 
(3)  7  M.H.C.B.  348. 


(2)  7  M.H.C.R.  296. 
(4)  8  M.  182. 
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BEST,  J. — The  question  for  decision  in  this  appeal  is  whether  the 
Lower  Appellate  Court  is  right  in  giving  the  plaintiff  a  decree  on  the 
so-called  admission  of  the  defendant,  notwithstanding  that  the  karar  on 
which  the  suit  is  based  is  inadmissible  in  evidence  by  reason  of  its  not 
being  registered. 

[312]  In  the  case  of  Muttukaruppa  Kaundan  v.  Rama  Pillai  (1),  to 
which  the  Judge  refers  in  support  of  his  finding  that  the  admission  is 
sufficient,  it  appears  that  the  then  defendant  had  "himself  admitted  before 
the  Court  the  contents  of  the  counterpart,  which  had  been  admittedly 
executed  by  him,  and  such  admission  was  held  to  be  primary  evidence  of 
the  terms  of  the  tenancy  "  upon  which  the  plaintiff  was  entitled  to  rely 
without  producing  the  written  instrument  or  accounting  for  its  absence. 
In  the  present  case,  though  the  defendant  appears  to  have  admitted  the 
existence  of  a  karar  such  as  is  mentioned  in  the  plaint,  he  does  not  appear 
to  have  stated  what  were  the  contents  of  such  karar,  or  to  have  expressly 
admitted  that  it  contained  a  stipulation  such  as  is  now  sought  to  be 
enforced  ;  and  the  mere  fact  that  an  allegation  in  a  plaint  is  not  traversed 
does  not  relieve  a  plaintiff  from  the  burden  of  proving  his  case — Mulji 
Bcchar  v.  Anupram  Bechar  (2). 

If  authority  were  required  for  the  proposition  that  when  a  document 
is  inadmissible  in  evidence  no  secondary  evidence  of  its  contents  can  be 
admitted,  it  is  found  in  the  very  case  relied  on  by  the  Judge,  namely,  that 
in  Muttukaruppa  Kaundan  v.  Rama  Pillai  (1),  wherein  it  was  held  that  the 
plaintiff's  admission  of  the  want  of  stamp  precluded  secondary  evidence 
of  the  contents  of  the  counterpart.  Further,  as  observed  by  West,  J.,  in 
Burjorji  Cursetji  Panthaki  v.  Muncherji  Kuverji  (3)  (at  page  153  of  the 
report),  "  if,  the  doaument  being  pronounced  absolutely  invalid  for  some 
"  purpose  on  considerations  of  public  policy,  it  were  sought  to  defeat  the 
"  law  through  the  effect  usually  given  to  an  admission  in  pleading  such 
"  an  attempt  could  not  be  allowed  to  succeed."  Compare  also  Varada 
T.  Krishnasami  (4)  and  Venkatrayudu  v.Papi  (5). 

The  covenant  now  sought  to  ba  enforced  being  a  contract  depending 
on  the  lease,  and  the  latter  being  invalid  for  want  of  registration,  the 
former  must  also  fail. 

This  appeal  must  therefore  be  allowed,  and  the  decrees  of  both  the 
Lower  Courts  being  set  aside,  plaintiff's  suit  must  be  dismissed  and  the 
respondent  (plaintiff)  directed  to  pay  the  appellant's  (defendant's)  costs 
of  this  appeal.  Each  party  is  directed  to  bear  his  own  costs  in  the  Lower 
Courts  as  the  ground  on  which  the  suit  is  now  found  to  fail  was  not 
taken  in  the  original  Court. 


1890 
JAN.  30. 

APPEL- 
LATE 
CIVIL. 

13  M.  308. 


(1)  3M.H.C.R.  158. 
(3)  5  B.  143. 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


BEEMABAI  (Plaintiff),  Appellant  v.  YAMUNABAI  AND  ANOTHER 
(Defendants  Nos.  I  and  2),  Respondents.*      fl3th  March,  1890]. 

Procedure  Code,  Section  13 — Res  judioafia — Partition  suit — Non-joinder — Declara- 
tory decree. 

A  suit  for  partition  of  certain  land  was  withdrawn  as  against  one  of  the  defend- 
ants who  WAS  entitled  to  part  of  the  land.  The  plaintiff  and  the  remaining 
defendants  entered  into  a  compromise  in  the  terms  of  which  the  Court  passed  a 
decree  for  delivery  of  a  share  of  the  land  to  the  plaintiff.  The  decree-holder 
having  died  without  executing  the  decree,  his  heir  now  sued  for  partition  of  the 
land  and  delivery  of  the  above  share,  joining  as  defendants  the  various  persons 
ent't'ed  to  shares  : 

Held,  that  the  decree  in  the  former  suit  could  only  operate  as  a  declaratory 
decree  and  did  not  preclude  the  plaintiff  from  bringing  the  present  suit. 

SECOND  appeal  against  the  decree  of  G.  W.  Fawcett,  Acting 
District  Judge  of  Tanjore,  in  appeal  suit  No.  614  of  1888.  reversing  the 
decree  of  T.  A.  Krisbnasami  Ayyar,  District  Munsif  of  Mannargudi,  in 
original  suit  No.  344  of  1887. 

Suit  for  partition  and  delivery  to  the  plaintiff  of  ^  veli  of  land  part  of 
2|  velis  in  the  possession  of  defendants  Nos.  1  and  2.  The  plaintiff  sued 
as  widow  and  heir  of  one  Tiruvadamarudur  Krishnasami  Royar,  deceased, 
who  in  1878  had  brought  a  suit  (original  suit  No.  41  of  1878)  against  the 
present  first  defendant,  who  was  his  daughter-in-law,  her  father 
(Ramachandra  Royar}  and  Srinivasa  Royar,  the  present  second  defendant, 
for  partition  of  the  land  now  in  question,  and  for  delivery  to  him  of  1 
veli.  It  was  admitted  in  the  plaint  in  both  the  suit  of  1878  and  the 
present  suit  that  Srinivasa  Rovar  was  entitled  to  three-fifths  of  the  land  ; 
but  the  plaint  in  the  suit  of  1878  having  been  returned  for  amendment, 
the  suit  was  withdrawn  as  against  him,  and  the  prayer  for  the  division  of 
the  land  and  the  delivery  of  the  plaintiff's  [314]  share  was  withdrawn. 
Subsequently,  however,  the  then  plaintiff  and  the  remaining  defendants 
entered  into  a  razinamah  and  a  decree  was  passed  as  follows : — 

"Plaint  presented  by  the  plaintiff  valuing  the  suit  at  Rs.  2,111-4-0 
"  was  filed  on  the  26th  February  1878.  It  is  set  forth  in  the  plaint  that 
"  about  18  years  ago  plaintiff  purchased  in  the  name  of  the  said  Vasu  Jeva 
"  Royar,  who  was  the  husband  of  the  first  defendant  and  undivided  son 
"  of  plaintiff,  and  who  was  then  a  minor,  the  plaint  mentioned  veli  of 
"  nanjai  land  situated  in  the  village  of  Samudaya  karai,  in  Mannargudi 
"  taluk,  and  they  were  enjoying  the  same  ;  that  the  said  Vasudeva  Royar 
"  died  eight  years  ago  ;  that  from  the  year  1871  the  defendants  have 
"  wrongfully  taken  possession  of  and  been  enjoying  the  same  and  that  2i 
"  velis  of  land  made  up  of  the  abovesaid  land  and  the  1|  velis  of  Srinivasa 
"  Royar  not  included  in  the  plaint  being  common,  a  decree  may  be  passed 
"  directing  delivery  of  possession  to  plaintiff  from  the  defendants  of  1  veli 
"  of  nanjai  land  generally,  valued  at  Rs.  2,111-4-0  and  appertaining  to  the 
"  2f  pangu,  being  the  balance  after  deducting  the  £  pangu  of  the  said 
"  Srinivasa  Royar  out  of  the  said  land  including  his  land,  and  awarding 
"  subsequent  profits  and  costs. 
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"  In  accordance  with  the  razinamah  presented  by  the  plaintiff's 
"  vakil  Singanieigar  and  the  olaintiff,  and  the  defendants'  vakil  Sreenivasa 
41  lyengar  and  Kayarohaniyar  and  the  second  defendant  who  appeared 
"  hefore  Venkifcarayer  Avergal,  District  Munsif  of  Manaargudi,  in  South, 
*'  Tanjore  district,  the  Court  dobh  decree  that,  towards  the  land,  profits, 
"  and  amount  of  costs,  &JM  claimed  in  the  said  suit,  the  first  defendant 
''  do  surrender  to  the  plaintiff,  within  two  weeks  from  this  date,  a  moiety 
41  of  the  suit  1  veli  of  laod  along  with  all  the  simudayams  including  the 
"  excess  and  deficit  appertaining  thereto,  and  the  produoe,  and  with  regard 
"  to  good  and  bid  soil ;  that  each  party  do  bear  his  or  her  own  costs 
41  incurred  in  this  suit ;  and  that  the  first  defendant  do  pay  to  the  plaintiff 
"  the  exoenses  of  executing  this  decree." 

The  deoree  holder  applied  for  execution  of  his  decree  by  delivery  to 
him  of  the  i  veli  therein  referred  to,  but  his  application  was  rejected  on 
the  grouud  that  the  decree  to  which  Srinivasa  Eoyar  was  not  a  party 
was  not  an  executory  dearea.  The  decree-holder  died  in  1884  and  the 
plaintiff  now  sued  as  above  to  recover  the  \  veli. 

[315]  The  District  Munsif  passed  a  decree  as  prayed,  but  his  decree 
was  reversed  on  appeal  by  the  District  Judge,  who  held  that  the  matter 
in  dispute  was  res  judicata  by  reason  of  the  decree  in  original  suit  No.  41 
of  1878. 

The  plaintiff  preferred  this  second  appeal. 

Bhashyam  Ayyangar  and  Kishnnsami  Ayyar,  for  appellant. 

Pattabhirama  Ayyar,  for  respondents. 

JUDGMENT. 

The  suit  has  been  dismissed  on  the  ground  that  the  matter  is  res 
judicata  as  against  the  first  defendant.  It  is  contended  here  that  the- 
judgment  is  wrong  inasmuch  as  the  plaintiff's  husband  did  not  and  could 
not  in  the  former  suit  ask  for  partition.  He  sought  to  recover  the  whole 
veli  from  the  diughter-iri-law,  and  as  the  plaint  originally  stood  joined 
the  present  second  defendant ;  when  the  plaint  was  amended  and  the 
defendant's  name  struck  out,  it  is  clear  that  the  suit  was  no  longer  main- 
tainable as  a  partition  suit.  This  being  so,  the  decree  ought  not  to  have 
been  drawn  up  in  the  form  in  which  it  was  drawn,  for  it  could  only 
operate  as  a  declaratory  decree.  We  think  we  may  construe  it  in  that 
way  in  order  that  justice  may  be  done  between  the  parties.  But  as  this 
second  suit  has  had  to  be  brought  on  account  of  the  laches  of  the  plaintiff's 
husband,  we  do  not  think  the  first  defendant  ought  to  suffer  for  it.  While 
reversing  the  decree  of  the  District  Judge  and  restoring  that  of  the  District 
Munsif,  we  must  direct  that  the  plaintiff  do  bear  the  costs  of  the  first 
defendant  in  this  and  in  the  Lower  Appellate  Court. 

The  second  dei'endinb  must;  pay  the  plaintiff's  costs  in  this  and  in  the 
Lower  Appellate  Court. 
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OIVIL          TATAYYA  AND  OTHERS  (Plaintiffs),  Appellants  v.  PICHAYYA  AND 
"  OTHERS  (Defendants),  Respondents*      [13th  February,  1890.] 

13  M  316 

Civil  Procedure  Code,  Section  375 — Transfer  of  Property  Act— Act  IV  of  1882,  Section  S3. 

A  sum  of  money  having  been  deposited  in  Court  under  Transfer  of  Property 
Act.  Section  83,  by  a  vendee  of  the  mortgRgor,  the  mortgagee  refused  to  accept  it 
in  discharge  of  bis  mortgage  except  on  the  terras  that  the  depositor  should  convey 
to  him  part  of  the  mortgage  premises,  which  he  consented  to  do.  This  agree- 
ment was  not  communicated  to  the  Court  and  the  depositor  refused  to  carry  it 
out  when  the  mortgagee  had  withdrawn  the  money  as  above: 

Held,  that  the  mortgagee  was  entitled  to  a  decree  for  specific  performance  of 
the  agreement  to  convey. 

SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie,  Acting 
District  Judge  of  Kistna,  in  appeal  suit  No.  362  of  1888,  reversing  the 
decree  of  M.  Bamayya,  District  Munsif  of  Bapatla,  in  original  suit  No.  6 
of  1888. 

Suit  for  possession  of  certain  land  (acres  3-67),  and  for  the  execution 
of  a  conveyance  thereof  by  the  defendants  to  the  plaintiffs. 

Akkayya  (deceased),  the  father  of  the  plaintiffs,  obtained  a  mortgage 
with  possession  of  certain  land  to  secure  an  advance  of  Rs.  4,000  on  16th 
February  1878.  On  10th  and  llth  April  1882  the  mortgagor  sold  40 
acres,  part  of  the  mortgaged  land,  to  a  third  party  for  Us.  3,000  under  two 
sale-deeds,  which  provided  that  the  vendee  should  pay  the  purchase 
money  to  the  mortgagee  towards  the  mortgage-debt  on  30th  June  1886, 
and  that  the  mortgagor  should  pay  the  balance  then  due,  if  any,  and  deliver 
possession  to  the  vendee.  On  30th  June  1886  the  vendee,  who  had  in  the 
interval  sold  his  interest  in  the  land  to  the  defendants  tendered  the  sum  of 
Bs.  3,000  to  the  mortgagee  and,  on  his  refusal  to  accept  it,  paid  Rs.  3,400 
into  the  District  Court  under  Transfer  of  Property  Act,  Section  83,  and 
notices  were  issued  to  the  mortgagor  and  mortgagee.  The  latter  raised  certain 
objections  to  the  applica-[317]tion  under  Section  83;  but  a  compromise  was 
arrived  at  to  the  effect  that  these  objections  should  be  withdrawn  and  that 
the  defendants  should  pay  Rs.  400  to  the  mortgagor  and  should  convey 
the  land  in  question  in  the  present  suit  to  the  mortgagee  in  consideration 
of  which  he  should  surrender  his  mortgage  lien. 

Petitions  were  accordingly,  on  25th  February  1887,  presented  to 
the  District  Court  praying  that  the  money  deposited  be  paid  out  of 
Court  to  the  mortgagee.  But  the  petitions  were  rejected  as  the  money  had 
been  attached  on  the  previous  day  in  execution  of  a  decree  against  the 
depositor  who,  however,  raised  a  similar  sum  elsewhere  and  paid  it  to  the 
mortgagee.  The  present  suit  was  brought  by  the  sons  of  the  mortgages 
(since  deceased)  to  enforce  the  terms  of  the  compromise. 

The  District  Munsif  passed  a  decree  as  prayed.  But  his  decree  was 
reversed  on  appeal  by  the  District  Judge,  who  (after  stating  the  facts 
summarized  above)  said  : — 

"  The  question  then  arises  whether  this  is  a  contract  which  the  Courts 
"  will  enforce.  No  mention  of  this  contract  was  made  in  the  petitions  (Ex- 
*'  hibits  III  and  IV)  presented  to  the  District  Court  under  Section  83  of 
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"  the  Transfer  of  Property  Act.  The  petition  of  Vemulapalli  Akkaya 
"  under  that  section  must  be  verified  as  a  plaint  and  the  decision  of  the 
"  District  Court  under  that  section  resembles  the  decision  of  a  suit. 
"  Does  not  the  spirit  and  intention  of  Section  375  of  the  Code  of  Civil 
"  Procedure  apply  here  ? 

"  In  argument  on  this  point  at  the  hearing  of  the  appeal  the  plaintiff 
"  cited  the  following  decisions  : — Ruttonsey  Lalji  v.  Pooribai-(l) ,  Karuppan 
"  v.  Ramasami  (2),  and  Appasami  v.  Manikam  (3). 

"  The  point  decided  in  these  cases  was  that,  if  the  parties  to  a  suit 
41  come  to  an  agreement  and  afterwards  disagree,  the  Court  may,  nevfr- 
"  theless,  piss  a  decision  under  Section  375  in  accordance  with  the  apree- 
"  ment.  This  does  not  affect  the  point  now  in  question.  Section  375 
"  directs  that  the  decision  given  in  accordance  with  an  agreement  shall  be 
'  final,  so  that,  if  there  is  any  portion  of  the  agreement  kept  back  from 
"the  knowledge  of  the  Court  aad  not  included  in  the  decision,  that  por- 
"  tion  of  the  agreement  cannot  afterwards  be  enforced.  I  consider  that 
[318]  "the  same  rule  applies  to  proceedings  under  Section  83  of  the  Trans- 

"  fer  of  Property  Act Vemulapalli  Akkayya  accepted  this  tender. 

"  I  consider  that  his  heirs  cannot  now  contend  that  there  was  a  further 
"  tender  of  four  acres  which  was  kept  from  the  knowledge  of  the  Court. 
Upon  this  ground  1  reverse  the  decision  of  the  District  Munsif  and  dis- 
"  miss  the  plaintiffs'  suit  with  costs  throughout." 

The  plaintiffs  preferred  this  second  appeal. 

Bhashyam  Ayyangar,  for  appellants. 

Sundaram  Sastryar,  for  respondents. 

JUDGMENT. 

The  Judge  finds  there  was  an  agreement  to  sell  three  acres  of  land 
and  that  there  was  consideration  to  support  it.  This  being  so  the  appel- 
lants were  clearly  entitled  to  a  decree  for  its  specific  performance.  We  do 
not  consider  that  the  omission  to  refer  to  the  agreement  is  fatal  to  the  claim. 
There  is  nothing  on  the  record  to  show  that  the  District  Court  in  which 
the  money  was  deposited  ordered  it  to  be  paid  to  the  appellants'  father. 
On  the  other  hand  the  money  in  deposit  was  attached  and  Rs.  3,400 
were  borrowed  elsewhere  and  paid  to  Akkayya.  On  referring  to  Section  83 
of  Act  IV  of  1882,  we  find  that  it  simply  provides  a  mode  whereby  a  mort- 
gage may  be  satisfied  through  the  Court,  and  we  do  not  think  that  the 
petition  filed  under  that  section  and  the  order  made  upon  it  can  be  treat- 
ed as  proceedings  in  a  regular  suit.  In  the  case  before  us  the  appellants' 
father  did  not  draw  the  money  in  deposit,  and  his  petition  proved 
infructuous.  The  direction  that  the  petition  be  verified  in  the  manner 
prescribed  by  law  for  verification  of  plaints  does  not  warrant  the  inference 
that  the  order  made  upon  it  has  the  force  of  a  decree  in  a  regular  suit. 

We  are  also  unable  to  concur  in  the  opinion  of  the  Judge  that  Sec- 
tion 375,  Civil  Procedure  Code,  can  be  extended  b>  analogy  to  proceedings 
held  under  Section  83  of  Act  IV  of  1882,  and  that  if  extended  it  would 
invalidate  the  agreement  on  which  this  suit  was  brought.  We  set  aside 
the  decree  of  the  Lower  Appellate  Court  and  restore  that  of  the  District 
Munsif.  The  respondents  will  pay  the  appellants'  costs  both  in  this 
Court  and  in  the  Lower  Appellate  Court. 


1889 

FEB.  18: 

APPBL- 

LATE 

CIVIL. 

13  M.  316 


(1)  7  B.  304. 


(2)  8  M.  482. 
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[319]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Parker  and  Mr.  Justice  Shephard. 


CIVIL.  KRISHNASAMI  (Plaintiff  No.  2),  Appellant  v.  VENKATARAMA 

IS  M  319  AND  OT^ERS  (Defendants  Nos.  2  to   5)  and  Plaintiff  No.  1), 

Respondents*      [18th   and   21st  February,  1890.1 

Revenue  Recovery  Act   (Madras] —Act  II  of  1864,    Section  2— Remedies  oj  assignee  from 
Government  of  land  revenue — Land  security  for  revenue. 

The  land  revenue  payable  on  certain  land  having  been  assigned  to  a  temple 
by  Government,  which,  however,  continued  to  issue  a  patta  for  the  land,  the 
panchay.it  of  the  temple  are  entitled  to  bring  the  land  to  sale  to  discharge  arrears 
accrued  due. 

[R  .13M.L.J.  246  (250).] 

SECOND  appeal  against  the  decree  of  T.  Ramasami  Ayyangar. 
Subordinate  Judge  of  Negapatam,  in  appeal  suit  No.  169  of  1888, 
modifying  the  decree  of  S.  Subba  Ayyar,  District  Munsif  of  Negapatam, 
.in  original  suit  No.  410  of  1886. 

Defendant  No.  1  was  the  owner  of  certain  land.  The  Government 
revenue  on  it  was  assigned  over  by  the  Government  to  a  temple  at 
Teruvalur  in  lieu  of  the  mobinee  or  annual  money  allowance  which  the 
Government  had  been  paying  to  that  institution.  Defendant  No.  1 
mortgaged  his  land  ;  the  mortgagee  obtained  a  decree  for  his  debt  and 
brought  the  mortgaged  property  for  sale  in  execution,  and  defendants  Nos.  3 
to  5  and  the  mortgagee  became  the  purchasers  in  August  1885.  Defendant 
No.  2  bought  from  the  mortgagee  the  portion  of  the  land  purchased  by 
him. 

Defendant  No.  1  did  not  pay  the  revenue  due  on  the  land  for  fasli 
1293  (1883).  The  plaintiffs  (the  panchayat  of  the  temple)  brought  this 
suit  to  recover  the  amount  due  fron  defendant  No.  1  and  hy  the  sale  of 
the  land  on  which  it  was  due.  Subsequently  defendants  Nos.  2  to  5, 
being  in  possession  of  the  property,  were  joined  as  defendants  on  the 
plaintiffs'  application. 

The  District  Munsif  passed  a  decree  as  prayed.  The  Subordinate 
Judge  on  -appeal  modified  the  decree  by  exonerating  the  land. 

[320]  Plaintiff  No.  2  preferred  this  second  appeal,  defendants  Nos.  2 
to  5  and  plaintiff  No.  1.  who  was  a  minor,  being  joined  as  res- 
pondents. 

Krishnasami  Ayyar,  for  appellant. 

Subramanya  Ayyar,  for  respondents  Nos.  1  to  4. 

JUDGMENT. 

PARKER,  J. — The  plaintiffs  are  assignees  of  the  kist  due  on  the  patta 
of  defendant  No.  1,  and  are  not  farmers  of  land  revenue  under  Govern- 
ment. They  are  not,  therefore,  landlords  within  the  meaning  of  the  Kent 
Recovery  Act.  The  patta  is  still  granted  by  the  Government  to  defend- 
ant No.  1.  Defendants  Nos.  2  to  5  are  ourchasers  in  execution  of  decrees 
against  defendant  No.  1.  As  the  whale  land  in  a  patta  is  liable  for  the 
revenue  due  on  the  holding,  the  shares  purchased  by  them  are  undoubtedly 
liable  for  the  kists  due  on  the  whole  patta. 
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It  has  never  been    asserted   that    the  plaintiffs    as  assignees   of  the        1890 
Government  revenue  have  all  the  powers    which  Government;    possesses     FEB.  21. 
under  Act  II  of  1864.   They  have,  however,  as  assignees  a  right  of  suit  for 
the  kists  due  to  them,  and  under  Section  2  of  Act  II  of  1864  the  land  itself     APPEL- 
is  security  for  the  revenue  due  thereon.  LATE 

The  decree  of  the   District  Munsif  appears    to  me  to  be  correct.     I      CIVIL, 
would  reverse  the  decree  of  the  Subordinate  Judge  and  restore  that,  of  the 
Districo  Muusif  wkh  costs  in  this  and  in  the  Lower  Appeiiatd  Court.  *'  "•  819- 

SHEPHARD,  J. — I  have  felt  some  doubt  on  the  question  whether  the 
kists  payable  to  the  aupellant  in  virtue  of  the  arrangement  with  Govern- 
ment could  be  considered  as  secured  by  a  charge  on  the  lauds  in 
the  appellant's  favour.  It  .is  argued  that  on  any  assignment  of  revenue 
made  by  Government  to  a  private  person  the  amounts  payable  cease  to 
be  public  revenue  within  the  meaning  of  the  Act  of  1864,  and,  therefore, 
are  no  longer  secured  by  a  charge  on  the  land.  In  the  present  case, 
however,  the  patta  is  still  granted  by  Government,  and  it  does  not  appear 
that  Government  has  parted  with  the  right  to  the  revenue.  The  fact  that 
the  Collector  has  temporarily  appropriate!  a  part  of  the  public  revenue 
to  the  liquidation  of  a  public  charge  cannot,  I  think,  deprive  it  of  the 
character  of  public  revenue.  The  District  Munsif  was,  therefore,  right  in 
the  conclusion  he  arrived  at  on  the  fourth  issue. 

I  agree  with  PARKER,  J.,  as  to  the  decree  which  should  be  drawn  up. 


13  M.  321. 

[321]  APPELLATE  CIVIL. 
Before  Mr,  Justice  Shephard  and  Mr.  Justice  Best. 


ARUMUGAM  (Defendant  No.  1),  Appellant  v.  SiVAGNANA  AND 

OTHERS  (Plaintiff  and  Defendants  Nos.  2  and  3),  Respondents.* 

[27th  February,  1890.] 

Transfer  of  Property  Act  (Act  IV  of  138'2i,  Section  68—  Sale  of  mortgaged  premises  under 
Land  Acquisition  Act — Personal  suit  by  mortgagee. 

The  sale  of  mortgaged  premises  under  the  Land  Acquisition  Act  is  not  a 
destruction  of  the  security  within  the  meming  of  Section  68  of  the  Transfer  of 
Property  Act  and  does  not  enable  the  mortgagee  to  iue  the  mortgagor  personally. 

[R.,  17  P.R.  1907  =  2  P.L.R.  1908  =  67  P-W.R.  1907  ;  22  P.R.  1910  =  29  P.W  R  1910.J 

SECOND  appeal  against  the  decree  of  E.  K.  Krishnan,  Subordinate 
Judge  of  South  Malabar,  in  appeal  suit  No.  646  of  1888,  reversing  the 
decree  of  T.  V.  Anantan  Nayar,  Principal  District  Munsif  of  Calicut,  in 
original  suit  No.  837  of  1887. 

Suit  by  a  mortgagee  to  recover  from  the  mortgager  personally 
Es.  1,332-2-6,  principal  and  interest  of  the  mortgage-debt.  The  debt  had 
not  become  payable  by  the  mortgagor  under  the  terms  of  the  mortgage 
instrument  at  the  date  of  the  suit,  but  it  appeared  that  part  of  the  mortgage 
premises  had  been  purchased  by  Government  under  the  Land  Acquisition 
Act. 

The  District  Munsif  dismissed  the  suit,  but  his  decree  was  reversed 
in  appeal  by  the  Subordinate  Judge. 

The  defendant  preferred  this  second  appeal. 
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Sankaran  Nayar,  for  appellant. 
Mahadeva  Ayyar,  for  respondent  No.  1. 

JUDGMENT. 

As  to  land  No.  I,  of  which  the  plaintiff  was  entitled  to  possession 
under  the  mortgage,  it  is  not  shown  that  the  plaintiff  has  been  deprived 
of  possession  of  it,  and,  therefore,  whether  the  suit  is  regarded  as  a  suit 
for  damages  or  a  suit  under  Section  68  of  the  Transfer  of  Property  Act ; 
it  is  premature  with  regard  to  the  other  item,  the  only  question  which 
can  possibly  arise  is  whether  the  plaintiff  is  entitled  to  relief  under  the 
last  paragraph  of  Section  68 : — Clause  (6)  canuot  anply,  because  no 
[322]  default  is  charged,  and  clause  (c)  cannot  apply,  because  plaintiff  was 
not  entitled  to  possession. 

We  are  of  opinion  that  the  sale  of  the  land  under  the  Land  Acquisi- 
tion Act  has  not  operated  to  effect  any  destruction  of  the  property  within 
the  meaning  of  that  paragraph.  The  only  effect  of  the  sale  is  to  change 
the  nature  of  the  security.  The  Knd  was  converted  into  monev  to  which 
the  plaintiff  might  have  made  good  his  claim  under  the  Act.  Whether  or 
not  he  has  made  good  this  claim,  he  can  have  no  personal  remedy  against 
the  mortgagor. 

The  appeal  must  be  allowed  and  the  suit  dismissed  with  costs 
throughout. 


13  M.  322. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Handley  and  Mr.  Justice  Weir. 


ASHTAMURTHI  (Plaintiff),  Appellant  v.  SECRETARY  OF  STATE  FOR 
INDIA  (Defendant),  Respondent*      [17th  March,  1890.] 

Forest  Act — Act  Vof  1882  (Madras),  Section  33 — "  Jointly  interested." 

The  Government  having  possession  of  a  forest  under  a  mortgage  is  jointly 
interested  therein  with  the  mortgagor  within  the  meaning  of  Madras  Forest 
Act,  Section  33. 

SECOND  appeal  against  the  decree  of  L.  Moore,  District  Judge  of 
South  Malabar,  in  appeal  suit  No.  905  of  1888,  affirming  the  decree  of 
A.  Annasami  Ayyar,  District  Munsif  of  Ernad,  in  original  suit  No.  243  of 
1888. 

Plaintiff,  the  uralan  and  representative  of  the  Trikalayar  devasom, 
sued  the  defendant,  to  obtain  a  declaration  that  the  two  notifications  issued 
by  the  Government  of  Madras  under  Section  33  (a)  of  the  Madras  Forest 
Act  V  of  1882,  published  in  the  Fort  St.  Gsorge  Gazette  on  the  17th  and 
24th  January  1888,  relating  to  the  management  of  49  items  of  forest  lands 
situated  in  Ernad  and  Calicut  Taluks  and  mentioned  in  the  schedule 
attached  to  the  plaintiff  are  invalid  and  not  binding  upon  his  devasom. 

[323]  The  forest  land  to  which  the  above  notifications  related  were 
admittedly  the  property  of  the  plaintiff's  devasom  ;  but  it  appeared  that 
under  Exhibit  A,  executed  on  the  10th  December  1840,  the  plaintiff's 
predecessor  mortgaged  the  land  to  Government  under  the  following  among 
other  conditions :  —It  was  agreed  that  the  mortgagee  was  to  be  put  in 
possession,  that  the  mortgagor  was  not  to  demand  surrender  on  payment 
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of  the  mortgage  money  as  long  as  the  mortgagee  wished  to  continue  in 
possession,  and  that  the  demise  was  to  be  renewed  every  30  years  when 
a  renewal  fee  at  the  rate  of  20  per  cent,  of  the  mortgage  money  was  to  be 
paid. 

The  plaintiff's  case  was  that  the  Government  and  the  appellant  were 
not  jointly  interested  in  tha  forest  land  in  question,  and  that  consequently 
the  provisions  of  Section  33  of  the  Madras  Forest  Act  (V  of  1882)  were 
not  applicable  to  them. 

That  section  provides  as  follows  : — 

"  If  the  Government  and  any  person  or  persons  are  jointly  interested 
in  any  for<  st  or  waste  land,  or  in  the  whole  or  any  part  of  the  produce 
thereof,  the  Government  may  either 

(a)  undertake  the  management  of  such  forest,  waste    land  or  pro- 

duce, accounting  to  such  person  for  his  interest  in  the  same ; 
or 

(b)  issue  such  regulations  for  the  management  of  the  forest, ?waste 

land  or  proouee  by  the  persons  so  jointly  interested,  as  it 
deems  necessary  for  the  management  thereof  and  the  interests 
of  all  parties  therein. 

"  When  the  Governmeot  undertakes,  under  clause  (a)  of  this  section, 
the  management  of  any  forest,  waste  land  or  produce,  it  may  hy  notifica- 
tion in  the  Fort  St.  George  Gazette  and  in  the  official  gazette  of  the  dis- 
trict declare  that  any  of  the  provisions  contained  in  Chapters  II  and  III 
of  this  Act  shall  apply  to  such  forest,  waste  land  or  produce,  and  there- 
upon such  provisions  shall  apply  accordingly." 

The  District  Munsif  dismissed  the  suit  and  his  decree  was  affirmed 
on  appeal  by  the  District  Judge. 

The  plaintiff  preferred  this  appeal. 

Bhashyam  Ayyangar  and  Govinda  Menon,  for  appellant. 

The  Government  Pleader  (Mr.  Powell),  for  respondent. 

JUDGMENT. 

We  see  no  reason  to  differ  from  the  construction  put  by  both  the 
Lower  Courts  on  the  term  "  jointly  interested  "  occurring  in  Section  33 
of  Madras  Act  V  of  1882.  The  words  [324]  used  may  not  be 
(as  a  term  of  art)  altogether  appropriate,  but  the  section  appears  to  us 
clearly  to  refer  to  cases  in  which  Government  have  a  partial  or  limited 
interest  in  a  forest  along  with  a  private  individual,  and  this  is  precisely  the 
state  of  affairs  which  on  the  terms  of  the  lease  put  before  us  exists  in  this 
case. 

We  think  then  that  the  Government  were  jointly  interested  along 
with  plaintiff  in  the  forest  within  the  meaning  of  Section  33  of  the  Act. 

The  appeal  is  dismissed  with  costs. 


1890 

MARCH  17. 

APPEL- 
LATE 
CIVIL. 

13  H.  322. 


M  IV— 119 


937 


13  Mad.  325 


INDIAN   DECISIONS,    NEW   SERIES 


[Yol. 


1890 

PRB.  H. 

APPEL- 
LATE 
CIVIL. 

13  M.  324. 


13  M.  324. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Handle]/. 

KANNAN  AND  ANOTHER  (Defendants,  Nos.  8  and  9),  Appellants  v. 
KKISHNAN  AND  OTHERS  (Plaintiff  and  Defendants,  Nos.  1,  to  7), 
Ecspondents*      [25th  October,  1889  ani  14bh  February,  1890. J 

Registration  Act— Act  111  of  1977,  Section  IS -Transfer  of  Property  Act— Act  IV  of  1882, 
Section  51— Oral  agreement  for  sale  of  land — Subsequent  conveyance  with  notice — 
Delivery  of  possession— Priority —Specific  Relief  Act — Act  I  of  1 977,  Sections  27, 
42 — Specific  performance — Declaratory  suit  —Consequential  relief. 

Plaintiff  being  in  possession  of  carton  land  as  an  incumhrancer  under  a  regis- 
tered instrument  agreed  orally  with  the  mortg-tgir  in  18R5  to  purchase  it. 
The  mortgagor  subsequently  sold  the  land  to  oihers  wbo  took  tha  conveyance 
which  was  registered  with  notice  of  the  plaintiff's  mortgage  and  of  the  oral 
agreement;  with  him.  Plaintiff  now  sued  for  a  declaration  that  the  conveyance 
was  riot  finding  on  him  and  for  specific  performance  of  the  or*l  agreement  : 

Hold,  (1)  that  the  suit  was  not  bad  for  want  of  a  prayer  for  delivery  up.  and 
cancellation  of  the  conveyance  ; 

(2)  that  the  plaintiff's   possession  under  his  iacumbrance  together  with 
the  agreement  to  sell  was  equivalent  to  delivery  of  possession  within  the  meaning 
of  Registration  Act,  Section  48  ; 

(3)  that  the  plaintiff  was  entitled  to  have  the  oral  contract   specifically 
enforced  notwithstanding  the  subsequent  registered  sale 

[P.,  18  P.B.  1913  ;  Rel.,  15  Ind  Gas.  552  (553)  ;  B.,  16  C.L.J.  119  (122)  =  13  Ind.  Gas. 
637;  P.L.R.  1900(353).] 

SECOND  appeal  against  the  decree  of  A.  F.  Cox,  Acting  District 
Judge  of  North  Malabar,  in  Appeal  Suit  No.  351  of  1887,  confirming  the 
decree  of  K.  Kunjan  Menon,  Subordinate  Judge  of  North  Malabar,  in 
Original  Suit  No.  44  of  1886. 

[325]  Suit  for  a  declaration  that  a  registered  sale-deed,  dated  19th 
September  1885,  and  executed  by  defendants  Nos.  1  to  7  to  defendants 
Nos.  8  and  9  was  not  binding  on  the  plaintiff,  and  for  specific  performance 
of  ao  oral  agreement  entered  into  on  27th  January  1885,  for  the  sale  by 
defendants  Nos.  1  to  7  to  the  plaintiff  of  the  land  purported  to  be  conveyed 
by  the  instrument  of  19th  September  1885.  The  plaintiff  was  in  posses- 
sion of  the  land  in  question  as  an  incumbrancer  (whether  ostidar  or 
kanomdar)  under  a  registered  instrument,  dated  12<;h  October  1867. 
Defendants  Nos.  8  and  9  had  notice  at  the  date  of  the  sale  to  them,  of 
both  the  instrument  of  October  1867  and  the  oral  agreement  for  sale  of 
27tb  January  1885. 

The  instrument  of  12th  October  1867  was  as  follows: — 

"  Kanom  deed  executed,  on  the  27th  Kanni  1043,  or  12th  October 
1867  to  Ammalil  Kytheri  Krishnan,  of  Vattoli  desom,  Kannanam  amshom, 
Kottayam  taluq,  residing  in  Kanakath  house  by  Matayatti  Pakra  of 
Kottayam  Nagaram.  The  loan  obtained  by  me  from  you  to-day  to 
liquidate  my  tarwad  debts,  &c.,  is  Rs.  2,312-8-0.  For  these  Es.  2,312-8-0, 
properties  Nos.  1  to  9  mentioned  below,  which  are  my  jenm,  are  granted 
to  you  on  kanom.  Holding  the  above-mentioned  lands  and  paying  the 
revenue,  you  will  take  the  remaining  income  on  account  of  interest  on 
the  said  kanom  amount.  For  the  security  of  the  kanom  the  jenm  deeds  of 
properties  Nos.  1  to  5  are  herewith  given.  As  I  have  filed  the  jenm  deeds 
of  property  No.  7  in  Suit  No.  341  of  1866  on  the  file  of  the  District 
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Munsif's  Court  of  Chavasheri,  that  and  the  document  in  respect  of  No.  8 
are  not  herewith  given.  The  marupats  obtained  on  giving  ttu-se  lands  to 
tenants  on  simple  kozhu  right  are  also  herewith  given.  Enakto  tenants  is 
also  given  so  that  the  t«nants  who  hold  the  property  may  attorn  with  you, 
that  this  year's  rent  may  be  paid  to  you,  and  that  in  future  you  may  do 
as  you  please.  This  and  all  other  documents  should  be  returned  on 
paying  of  the  kanom  amount." 

Toe  further  facts  of  the  case  appnar  sufficiently  for  the  purpose  of 
this  report  from  the  judgment  of  Muttusami  Ayyar,  J. 

The  Subordinate  Judge  ptssed  a  decree  aa  follows: — 

"It  is  declare)  that  the  jenm  deed  executed  by  defendants  Nos.  1  to 
7  to  the  defendants  Nos.  8  and  9  on  19th  September  1885,  in  respect  of 
the  plaint  lands,  is  not  binding  on  plaintiff  or  on  the  plaint  lands,  and  it 
is  further  ordered  and  decreed,  that,  on  [326]  plaintiff  paying  the  balance 
purchase-money,  viz.,  Rs.  2,394  into  Court  for  payment  to  defendants 
Nos.  1  to  7  within  six  months  from  this  date,  the  defendants  Nos.  1  to  7 
do  execute  to  him  (plaintiff)  a  deed  conveying  to  him  the  plaint  lands  in 
jenm,  and  that  the  defendants  do  pay  plaintiff's  costs." 

The  District  Judge  on  appeal  confirmed  this  decree. 

Defendants  Nos.  8  and  9  preferred  this  second  appeal. 

Mr.  Wedderburn,  Mr.  Eamasami  Raju  and  Sankaran  Nayar,  for 
appellants. 

On  the  pleadings  the  Lower  Courts  have  granted  relief  to  which  the 
respondents  were  not  entitled.  Defendants  Nos.  1  to  7  were  not  entitled 
to  the  decree  which  has  been  passed.  Moreover  the  registered  sale-deed 
of  September  1885  remains  unaffected  by  the  decree  though  it  is  impeached 
as  fraudulent  in  the  pleadings  In  the  view  taken  by  the  Courts  it  could 
have  been  cancelled,  accordingly  the  plaint  praying  for  a  declaratory  decree 
and  not  for  this  consequential  relief  was  bad  under  Specific  Relief  Act, 
Section  42,  and  the  suit  should  have  been  dismissed.  This  is  not  a  suit 
by  an  ottidar  to  enforce  his  right  of  pre-emption  for  he  does  not  allege 
any  tender  by  him  to  the  purchasers  of  the  sum-paid  by  them.  Vasudevan 
y.  Keshavin  (1).  But  in  fact  the  document  does  not  purport  to  be  an 
otti — it  is  a  mere  kanom  without  a  provision  for  payment  of  rent.  See 
Wigram's  Malabar  Law,  pp.  100 — 132,  and  the  Lower  Courts  were  not 
entitled  to  employ  the  alleged  enaks  or  notices  by  the  mortgagor  to  third 
parties  to  show  that  the  document  was  what  it  does  not  purport  to  be. 
See  Evidence  Act,  Sections  94,  95  and  98. 

As  to  the  transaction  of  January  1885,  the  plaint  refers  to  it  as  an 
agreement  to  sell  while  the  Lower  Courts  seem  to  regard  it  as  a  sale.  If 
it  was  a  sale,  it  is  invalid  under  Transfer  of  Property  Act,  Section  54  ;  if  it 
was  an  agreement  for  sale,  then  the  instrument  of  September  1885  has 
priority  under  Registration  Act.  Section  48,  in  spite  of  the  finding  as  to 
notice,  for  the  words  "accompanied  or  followed  by  delivery  of  possession" 
cannot  mean  merely  accompanied  by  possession  and  so  apply  to  the  case 
of  a  sale  to  one  already  in  possession. 

(HANDLEY,  J. — Cannot  the  Court,  in  spite  of  Registration  Act, 
Section  48,  set  aside  the  subsequent  conveyance?) 

[327]  The  object  of  the  Registration  Act  must  not  be  defeated. 
See  Nallappa  v.  Ibram  (2),  Madar  v.  Subbarayalu  (3),  Muthanna  v. 
Alibeg  (4),  Kirty  Chunder  Haldar  v.  Raj  Chunder  Haldar  (5),  and  see  per 
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Hutchins,  J.,  in  Kadar  v.  Ismail  (l).  The  case  of  Narasimulu  v.  Somanna  (2) 
proceeded  on  the  finding  as  to  fraud  not  notice  :  the  Act  says  I  may 
buy  with  notice. 

[It  was  also  argued  that  the  agreement  of  January  1885  was  not 
valid  by  Malabar  Law.] 

Bashyam  Ayyangar  for  respondent  No.  i,  the  plaintiff  in  the 
suit. 

Specific  Belief  Act,  Section  42,  does  not  apply,  for  in  fact  consequen- 
tial relief  is  ahked  for  in  the  prayer  for  the  execution  of  a  conveyance  to 
the  iil*iutiff  ;  the  delivery  up  and  cancellation  of  the  prior  instrument 
would  not  have  been  appropriate  relief. 

As  regards  the  transaction  of  January  1885  it  is  proved  that  it  was 
an  ag-eement  to  execute  a  conveyance,  so  no  ques'ion  arises  unJer  either 
Registration  Act,  Section  48,  or  Transfer  of  Property  Act,  Section  54. 
The  rulings  cited  amount  only  to  this,  that  the  mere  fact  of  notice  does 
not  take  away  the  priority  given  by  registration  ;  bun  here  the  sale  to 
defendants  Nos.  8  and  9  was  fraudulent  within  the  meaning  of  the 
Transfer  of  Property  Act,  Section  53.  Specific  Relief  Act,  Section  27,  is 
not  applicable  where  the  plaintiff  is  wanting  in  bona  fides,  or  contracts 
with  notice  of  prior  rights.  As  to  Registration  Act,  Section  48,  see  Bhandu 
Hajaram  v.  Damaji  Jivaji  (3). 

(HANDLEY,  J. — The  words  in  Section  48  are  agreement  or  declara- 
tion. 

MUTTUSAMI  AYYAR,  J. — Probably  that  section  has  to  be  read  with 
Specific  Relief  Act,  Section  27,  and  the  question  arises  how  far  they  affect 
each  other. 

Mr.  Wedderburn. — Section  4  of  the  Specific  Relief  Act  saves  the 
Registration  Act). 

In  the  Act  of  1866  it  was  expressly  provided  thit  no  effect  was  to  be 
given  to  an  oral  agreement  such  as  that  now  in  question,  but  the  Act  of 
1871  introduced  the  phrase  as  to  delivery  of  possession  in  Section  48.  If 
that  section  has  to  be  applied  here  I  say  that  [328]  there  was  delivery  of 
possession  in  the  same  sense  as  when  by  a  conveyance  to  a  lessee  his 
tenancy  is  terminated  and  his  possession  becomes  that  of  a  vendee. 

(HANDLEY,  J. — The  policy  of  the  Act  has  to  be  considered.)  • 

Yes  :  but  the  finding  as  to  notice  alters  the  matter  with  reference  to 
"  delivety."  Compare  the  cases  of  gifts  held  to  be  valid  from  the  date  of 
such  delivery  as  the  subject-matter  admits  of. 

As  to  the  document  of  October  1867  it  is  clearly  an  otti  and  not  a 
kanom.  See  Ramachendrier's  Malabar  Law,  p.  97.  Moreover  there  is 
the  fact  that  no  rent  was  reserved. 

(MJTTDSAMI  AYYAR,  J. — This  matter  is  of  the  less  importance  as  it 
was  the  plaintiff's  own  case  that  the  right  of  pre-emption  had  at  the  date 
of  the  suit  merged  in  the  agreement). 

Govinda  Menon,  for  respondents  Nos.  2 — 8,  defendants  Nos.  1  to  7 
in  the  suit. 

Mr.  Wedderburn  in  reply. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — This  WAS  a  suit  for  the  specific  performance 
of  a  contract  of  sale,  and  the  land  agreed  to  be  sold  had  been  in  the 
plaintiff's  possession  under  Exhibit  B  from  October  1867.  The  contract 
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was  oral  and  it  was  made  on  the  27th  January  1885,  and  the  pti^e  agreed 
on  was  Es.  5,000  inclusive  of  the  amount  due  under  Exhibit  B,  and  a 
sum  of  Ks.  293  8-0  was  paid  as  an  advance  at  the  date  of  the  contract. 
Defendants  Nos.  1  to  7  are  the  jenmis  or  owners  of  the  land  in  dispute, 
and  defendants  Nos.  8  and  9  purchased  it  for  Rs.  5,000  under  a  regis- 
tered sale-deed  on  the  19bh  September  1885  (Exhibit  I).  Exhibit  B, 
which  evidences  the  prior  mortgage  in  favour  of  the  plaintiff,  is  also  a 
registered  document,  and  it  is  found  by  the  Courts  below  that  defendants 
Nos.  8  and  9  had,  at  the  date  of  their  purchase,  notice  of  document  B 
and  of  the  oral  contract  of  sale.  The  Lower  Courts  were  also  of  opinion 
that  document  B  evidenced  an  otti,  and  not  a  mere  kanom  as  suggested 
by  defendants  Nos.  8  and  9,  and  decreed  the  claim  declaring  the  sale  in 
favour  of  defendants  Nos_.  8  and  9  void  as  against  the  plaintiff  and  direct- 
ing defendants  Nos.  1  to  7  to  execute  a  conveyance  in  his  favour  on 
receipt  of  the  balance  of  the  purchase  money.  Defendants  Nos.  8  and  9 
have  preferred  this  second  appeal. 

It  is  first  urged  on  their  behalf  that  Exhibit  B  evidences,  on  its  true 
construction,  only  a  kanom  ;  but  it  would  not  be  necessary  to  consider  that 
question  if  the  prior  oral  contract  should  prevail  [329]  against  the 
subsequent  sale  as  held  by  the  Courts  below.  The  main  question  for 
decision  therefore  is  whether  the  oral  contract  ought  to  be  specifically 
enforced,  notwithstanding  the  subsequent  registered  sale  in  favour  of  the 
appellants. 

The  appellants'  Counsel  relies  on  Section  54  of  the  Transfer  of  Pro- 
perty Act  and  Section  50  of  the  Registration  Act  and  argues  that  there 
was  no  registered  instrument  and  therefore  no  valid  sale,  whilst  the 
oral  contract  for  sale  created  no  interest  in  the  property  agreed  to  be 
sold  under  Section  54  of  the  first-mentioned  enactment ;  and  that  even  if 
this  contention  should  fail,  the  registered  sale  should  prevail  against  the 
prior  oral  agreement  since  the  land  in  dispute  was  not  delivered  at  the 
time  of  the  agreement. 

It  is  true  that  the  oral  contract  did  not  in  itself  operate  to  create  an 
interest  in  immoveable  property,  but  it  was  accompanied  by  an  agreement 
to  execute  and  register  a  sale-deed  within  five  days.  Such  a  contract,  even 
when  in  writing,  need  not  be  registered  under  Section  17,  Clause  (h) 
of  the  Registration  Act,  for  the  intention  of  the  parties  was  to  obtain 
another  document  which,  when  executed  and  registered,  would  create 
such  interest.  Section  54  of  Act  IV  of  1882  does  nob  apply,  because  there 
was  no  sale  creating  a  present  interest  and  there  was  only  a  contract 
for  a  future  sale  as  expressly  noticed  at  the  end  of  that  very  section. 
Nor  does  Section  48  of  the  Registration  Act  apply,  for  it  presupposes  a 
competition  between  a  registered  instrument  and  an  unregistered  instru- 
ment which  purports  to  create  a  present  interest.  Until  a  vested  interest  is 
created  as  prescribed  by  Act  IV  of  1882,  Section  54,  and  in  accordance  with 
the  provisions  of  the  Registration  Act,  the  obligee  under  the  contract  of  sale 
has  only  a  right  to  demand  that  a  sale  shall  take  place  in  accordance  with 
its  terms  subject  to  certain  contingencies,  the  remedy  for  its  breach  being 
a  suit  for  specific  performance.  The  Specific  Relief  Act  is  a  special 
enactment  prescribing  rules  as  to  the  party  against  whom  the  remedy  is 
available  and  the  conditions  subject  to  which  it  may  be  enforced  against 
third  parties  who  may  claim  an  interest  in  the  same  property.  It  is  pro- 
vided by  Section  27,  Clause  (b},  that  specific  performance  may  be  granted 
against  a  third  party  claiming  under  a  title  arising  subsequently  to  the 

941 


1890 

FEB.  14. 

APPEL- 
LATE 
CIVIL. 

13  M   324. 


13  Mad.  330 


INDIAN    DECISIONS,    NEW   SERIES 


[Vol. 


1890 

FEB.  u. 

APPEL- 
LATE 

r.TVTL. 
13  M   324. 


contract,  except  a  transferee  for  value  who  has  paid  his  money  in  good 
faith  and  without  notice  of  the  original  contract.  The  words  used  are  trans- 
feree for  value  and  they  signify  a  person  to  whom  the  property  is  trans- 
[330]  ferred  for  value  which  can  alone  be  under  a  registered  instrument 
when  the  value  exceeds  Us.  100.  The  intention  is  to  adopt  the  equitable 
doctrine  of  notice  in  suits  for  specific  performance,  to  protect;  bona  fide 
purchasers  for  value,  and  to  treat  at  the  same  time  purchasers  with  notice 
as  persons  purchasing  subject  to  the  vendor's  pre  existing  contractual 
obligation,  or  with  notice  of  a  trust  in  favour  of  the  party  entitled  to 
specific  performance.  Neither  the  Transfer  of  Prouerty  Act,  nor  the  Regis- 
tration Act  overrides  this  provision  of  the  Specific  Relief  Act.  Section  2 
of  Act  IV  of  1882  repeals  Act  I  of  1877  only  to  the  extent  mentioned 
in  the  schedule  attached  to  it,  and  the  extent  mentioned  in  the  sche- 
dule consists  in  the  omission  of  the  wonis  "  in  writing  "  in  Sections  35 
and  36,  which  omission  has  the  effect  of  including  oral  contracts  among 
those  entitled  to  the  specific  relief  provided  by  those  sections.  Section  48 
in  protecting  oral  agreements  accompanied  with  or  followed  by  delivery  of 
possession  against  the  rule  of  priority  contemplates  oral  alienations 
referred  to  in  paragraph  3  of  Section  54  of  Act  IV  of  1882,  and  has  the 
effect  of  treating  delivery  of  possession  as  equivalent  to  registration.  But 
there  is  no  trace  in  either  enactment  of  an  intention  to  override  Section  27 
of  Act  I  of  1877,  and  contracts  of  sale  are  expressly  excluded  from 
both  as  creating  no  present  interest  in  immoveahle  property.  The  conten- 
tion for  the  appellants  that  notice  is  not  sufficient  to  defeat  the  claim  of 
priority  under  the  Registration  Act  except  as  provided  by  Section  48 
is  no  doubt  supported  by  a  series  of  decisions.  But  on  referring  to 
them  it  will  be  seen  that  they  rest  on  the  ground  that  the  Legislature 
intended  to  encourage  registration,  and  departed  from  the  ordinary  rule 
of  equity  that  a  party -taking  with  notice  is  affected  with  knowlege  of  the 
title  of  which  he  has  notice  and  that  it  cannot  be  defeated  by  his  act.  But 
a  contract  for  sale  creates  no  present  interest  in  immoveab'.e  property,  and 
is  not  therefore  intended  to  defeat  the  policy  of  the  Registration  Act,  a 
future  registered  document  being  contemplated.  Those  decisions  have  no 
reference  to  Section  27  of  Act  I  of  1877  which  adopts  the  principle  on  which 
the  Court  of  Equity  refuses  specific  performance  only  against  bona  fide 
purchasers  for  value.  The  decided  cases  bearing  on  the  point  are  Chunder 
'Nath  Roy  v.  Bhoyrub  Chunder  Surma  Boy  (l),  Nemai  Gharan  Dhabal  v. 
[331]  Kokil  Ba^  (2),  Waman  Ramachandra  v.  Dhondiba  Krishnaji  (3),  and 
Kadar  v.  Ismail  (4),  a  decision  of  three  Judges  of  this  Court,  in  which 
specific  performance  of  an  unregistered  agreement  was  decreed  against  a 
purchaser  under  a  registered  sale  with  notice  of  the  prior  instrument. 
As  pointed  out  in  that  case  by  Mr.  Justice  Parker  the  comoatition  is  not 
between  the  unregistered  instrument  which  created  no  present  interest 
and  a  registered  instrument  which  created  a  present  interest,  but  it  is 
between  the  decree  which  may  be  pissed  on  the  former  and  the  latter 
instrument.  The  same  principle,  it  seems  to  me,  governs  this  case.  The 
conclusion  to  which  I  come  is  neither  Act  IV  of  1882,  nor  the  Registration 
Act,  nor  the  decisions  as  to  the  effect  of  notice  with  reference  to  Section  50 
of  the  last- mentioned  enactment  override  the  doctrine  of  equity  embo- 
died in  Section  27  of  the  Specific  Relief  Act.  Even  on  the  view  that 
under  Section  4  of  Act  I  of  1877,  Section  27  of  that  Act  is  displaced  by 
Section  48  of  the  Registration  Act,  the  plaintiff  was  already  in  possession 
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under  his  kaaom,  and  such  possession  together  with  the  agreement  to  sell        1890 
is  equivalent;  to  a  delivery  of  possession  under  the  oral  agreement.  FEB.  u. 

Another  contention  is  that  the  plaint  contains  no  prayer  for  a  direc- 
tion that  the  registered  sale  deed  in  favour   of  defendants  Nos.  8  and  9   be     APPEL- 
cancelled  and  delivered  up,  and  though  it  prays  for  a  declaration  that   the        LATE 
sale  is  void  as  against  the  plaintiff,  it  is  open  to  the  objection  that  a  decla-      ClVIL. 
ration  is  asked  for  without  asking   for  consequential  relief.     This  was  a 
suit  for  specific  performance  and  the  appropriate  relief   is  the  execution  of    1S  **•  324. 
a  sale-deed  by  defendants  No.  1  to  7  pursuant  to  the  contract  sought  to 
be  specifically  enforced.     The  cancellation  and  delivery  up  of  the  sale-deed 
in  favour  of  the  aupellants  is  a  species  of  auxiliary   equitable  relief  which 
the  plaintiff  is  not  bound  to  claim  un<'er  Section  42.     The  proviso  of  that 
section  is  applicable  only  to  such  relief  as  is  appropriate  to   and  conse- 
quent on  the  right  asserted,  viz,  the  execution   and  registration  of  a  sale- 
deed  and  the  transfer  of  possession  when  the  plaintiff  is  not  in  possession. 
The  next  contention  is  that  the  decrea  aopealed  against   contains  no   pro- 
vision for   a  refund  of  the  purchase-money  which   the   appellants    have 
paid.     There  was  no  claim  advanced  to  a  refund  of  the  [332]    purchase- 
money     in  the  written   statement,   nor    is    the    plaintiff   liable    for   such 
refund.     If   they    have   really   paid    the   purchase-money  to  defendants 
Nos.  1  to  7,   their  remedy  lies  in  a  fresh    suit  against  them  when  the    sale 
in  their  favour  is  declared  to  be  inoperative. 

I  am  of  opinion  that  this  second  appeal  fails  and  it  must  be  dismissed 
with  costs. 

HANDLEY,  J. — The  first  objection  taken  to  the  decree  upon  second 
appeal  is  that  the  suit  is  wrongly  framed  and  that  no  relief  such  as  has 
been  given  is  allowable  under  Section  42  of  the  Specific  Relief  Act,  because 
it  is  in  effect  a  suit  for  a  declaratory  decree,  and  consequential  relief,  viz., 
the  execution  of  a  deed  of  sale  by  defendants  Nos.  8  and  9  to  plaintiff 
could  have  been  sought  an.)  granted.  I  think  there  is  nothing  in  this  objec- 
tion. Consequential  relief  is  sought  for  and  given  by  the  decree,  viz.,  the 
execution  of  a  jenin  deed  by  defendants  Nos.  1  to  7  to  plaintiff,  and  the 
suit  being  one  for  specific  performance  of  an  agreement  by  defendants 
Nos.  1  to  7  to  sell  to  plaintiff  the  relief  sought  for,  viz.,  a  declaration  that 
the  subsequent  sale  to  defendants  Nos.  8  and  9  is  void  as  against  plaintiff, 
and  a  decree  compelling  defendants  Nos.  I  to  7  to  carry  out  their  contract 
with  plaintiff  by  conveying  the  jenm  to  him,  was  the  relief  appropriate  to 
the  cause  of  action. 

It  is  objected  that  the  decree  as  it  stands  leaves  the  registered  sale- 
deed  by  defendants  Nos.  1  to  7  to  defendants  Nos.  8  and  9  in  their  hands 
and  the  money  they  paid  to  defendants  Nos.  1  to  7  still  in  the  hands  of 
those  persons  who  will  thus  be  paid  twice  over  for  the  same  thing. 
Strictly  speaking  the  Court  should  have  ordered  under  Section  39  of  the 
Specific  Eelief  Act  that  the  sale  deed  to  defendants  Nos.  8  and  9  should 
be  delivered  up  to  be  cancelled,  and  that  a  copy  of  the  decree  should  be 
sent  to  the  Registration  Office.  The  plaintiff  however  does  not  object  to 
the  decree  on  this  ground  and  defendants  Nos.  8  and  9  have  no  right  to 
do  so.  As  to  the  purchase-money  alleged  to  have  been  paid  by  defend- 
ants Nos.  8  and  9,  they  can  sue  for  its  recovery  if  they  have  in  fact 
paid  it.  They  did  nod  object  to  the  decree  on  this  ground  in  their  appeal 
to  the  Lower  Appellate  Court  and  there  is  no  reason  to  think  any  in- 
justice will  be  done  to  them  by  the  decree  as  it  stands. 

The  next  ground  of  second  appeal  relied  on  is  that  the  Lower  Courts 
are  in  error  in  holding  that  plaintiff's  mortgage  was  an  [333]  otti  and 
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not  a  kanom.  The  deed  of  mortgage,  Exhibit  B.  speaks  of  the  transac- 
tion simply  as  a  kanom,  and  the  District  Judge  is  apparently  wrong  in 
supposing  that  any  such  words  as  "  purapad  adakki  kanom  "  *  appear 
in  it. 

But  the  fact  that  no  rent  was  reserved  by  the  deed  remains  and  this, 
though  not  conclusive  as  to  the  character  of  the  transaction,  is  some 
evidence  that  it  was  an  otti,  and  I  think  that  the  Lower  Courts  were 
right  in  holding  that  the  enaks  or  notices  to  tenants  is^uod  at  the  date  of 
the  mortgage  (Exhibits  G  and  H)  were  admissible  in  evidence  to  show 
what  the  transaction  was.  It  appears  however  that  thasa  documents  were 
not  proved  and  therefore  there  is  nothing  in  evidence  to  show  that  the 
mortgage  was  an  otti,  but  the  deed  itself,  and  that  is  not  decisive  on  the 
point.  In  this  state  of  the  evidence  I  should  not  have  been  disposed  to 
concur  with  the  finding  of  the  Lower  Court  that  the  transaction  was  an 
otti.  In  my  view  however  that  question  is  of  no  importance.  The  plaintiff 
sued  upon  an  express  agreement  for  sale  and  bor.h  Courts  have  found  that 
agreement  to  be  proved  and  that  defendants  Nos.  8  and  9  had  notice  of  it.  It 
is  argued  that  if  there  was  any  sale  to  plaintiff  it  was  invalid  by  Section  54 
of  the  Transfer  of  Property  Act,  not  being  by  registered  instrument. 
As  to  this  it  is  clear  that  what  was  set  up  and  proved  by  plaintiff  was  an 
agreement  for  sale,  and  that  it  was  contemplated  by  the  parties  that  a 
regular  jenm  deed  should  be  executed  on  payment  of  the  balance  of  the 
purchase-money.  Such  a  transaction  need  not  be  by  registered  instru- 
ment under  Section  54  of  the  Transfer  of  Property  Act,  for  the  latter  part 
of  that  section  expressly  declares  that  it  does  not  create  any  interest  in 
the  property.  Then  it  is  contended  for  the  appellants  that  by  Section  48 
of  the  Registration  Act  the  subsequent  registered  sale-deed  to  defendants 
Nos.  8  and  9  must  prevail  over  the  oral  agreement  for  sale  to  plaintiff,  and 
that  whether  defendants  Nos.  8  and  9.  had  notice  of  the  agreement  with 
plaintiff  or  not. 

The  respondent's  vakil  relies  upon  Section  27  of  the  Specific  Belief 
Act,  and  Section  53  of  the  Transfer  of  Property  Act  as  protecting  the 
first  purchaser  against  the  subsequent  purchaser  with  notice,  but  I 
think  the  appellants'  Counsel  is  right  in  his  aoufcention  that  these 
provisions  do  not  override  those  of  Section  [334]  48  of  the  Registration 
Act.  Section  4  of  the  Specific  Relief  Act  expressly  saves  the  operation 
of  the  Registration  Act,  and  Section  2(a)  of  the  Transfer  of  Property  Act 
by  saving  the  operation  of  any  enactment  not  thereby  repealed  has  the 
same  effect. 

The  question  then  is  does  Section  48  of  the  Registration  Act  operate 
to  make  the  registered  conveyance  to  defendants  Nos.  8  and  9  prevail  over 
the  prior  oral  agreement  for  sale  to  plaintiff,  defendants  Nos.  8  and  9 
being  found  to  have  notice  of  that  agreement? 

The  result  of  the  decisions  both  of  this  Court  and  the  other  High 
Courts  upon  the  question  is  that  notice  is  immaterial  except  as  evidence 
of  fraud,  and  that  taken  by  itself  it  is  not  sufficient  evidence  of  fraud  to 
deprive  the  subsequent  purchaser  of  his  priority  under  the  Registration 
Act.  Most  of  the  Madras  decisions  are  upon  Section  50  of  the  Registra- 
tion Act ;  but  the  principle  is  the  same. 

In  the  present  case  there  does  not  seem  to  be  any  evidence  of  fraud 
beyond  the  fact  of  notice.  But  the  section  exempts  from  its  operation 
cases  where  the  oral  agreement  or  declaration  has  been  accompanied  or 

*  Kanom,  free  of  rent. 
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followed    by  delivery    of  possession.     Hero  plaintiff  was    in  possession        1890 
already    under  hig    mortgage,  so  that    actual  delivery  of  possession     was     FEB.  14. 
impossible ;  but  I  think    his   remaining    in  possession  is  a    constructive 
delivery  of  possession  within  the  meaning  of  the  section.  APPEL- 

Tn  Palani  v.  Selambara  (l),  where  the  land  was  in  the  occupation   of       LATE 
tenants,  it  was  held  that  a  notice  to  them  by  the  vendor  to  pay  rent  to      CIVIL, 
the  purchaser  and  attornment  by  them  accordingly  to  him  were  sufficient 
constructive  delivery  of  possession  to  entitle  the  purchaser  to  the  benefit    ^  *•  ^** 
of  the  exception  in  Section  48,  and  I  consider  that  the  same  principle  may 
be  extended  to  cases  where  possession  is  already  with  the  purchaser  and 
he  retains    it  under  the  agreement.     Such  delivery  of  possession   as    is 
possible  under  the  circumstances  is  made  and  that  I  think  is  sufficient  to 
satisfy  the  requirements  of  the  section,  the  object  being  that  possession 
shall  nob  remain   with  the  vendor,    whereby  persons    dealing    with    him 
subsequently  might  be  deceived. 

I  would  confirm  the  decree  of  the  Lower  Appellate  Court  and  dismiss 
this  second  appeal  with  costs. 


13  H.  335. 
[335]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J,  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


ASUPATI  (Defendant  No.  2),  Appellant  v.  NARAYANA  AND 
ANOTHER  (Plaintiff  and  Defendant  No.  1),  Respondents* 
[25th  and  26th  November,  1889.] 

Landlord  and  tenant — Estoppel —  Collusion. 

The  plaintiff  in  an  ejectment  suit  had  established  in  a  former  suit  that  land 
formerly  the  property  of  the  second  defendant's  father  had  been  sold  under  a 
decree  and  purchased  benamiioi  him  (the  plaintiff),  and  that  a  rent  agreement 
in  respect  of  the  same  lands  entered  into  between  the  ostensible  purchnfer  and 
the  first  defendant  bad  also  been  entered  into  by  the  former  on  his  behalf ;  and 
possession  had  been  formally  delivered  to  the  plaintiff  under  process  of  Court.  It 
now  appeared  that  the  second  defencUuC,  who  contested  the  validity  as  against 
him  of  the  decree  under  which  the  land  was  sold,  having  withdrawn  a  suit  filed 
by  him  to  declare  the  sale  invalid  as  against  him  after  his  father's  death,  had 
colluded  with  the  first  defendant  and  collected  rent  from  him  : 

Held,  that  the  second  defendant,  having  come  in  by  collusion  with  the  first 
defendant,  was  precluded  from  denying  the  plaintiff's  title  and  was  liable  to  the 
plaintiff  for  the  rent  collected  by  him  from  the  first  defendant. 

[R.,  36   B.  185  =  13  Bom.L.R.  1200  (1204)  =  12  Ind.  Gas.  913;  33  M.  366  (370)  =  5 
Ind.  Gas.  84  =  20  M.L.J.  355  =  7  M.L.T.  140;  16  M.L.J.  351.] 

APPEAL  against  the  decree  of  J.  Kelsall,  District  Judge  of  Vizaga- 
patam,  in  original  suit  No.  11  of  1884,  remanded  for  trial  by  order  of  the 
High  Court  in  appeal  suit  No.  89  of  1885. 

The  plaintiff  was  the  Zemindar  of  Kurapam.  In  1866  Annapa  Eaju, 
Zemindar  of  Pachipenta  and  father  of  the  second  defendant,  borrowed 
Es.  4,000  and  executed  to  Lakshmayya,  sheristadar  of  the  plaintiff,  a 
document  mortgaging  as  security  for  the  debt  some  villages  of  the  Pachi- 
penta estate. 

*  Appeal  No.  76  of  1888. 
(1)  9  M.  267. 
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Default  having  been  made  in  payment,  Lakshmayya  sued  Annapa 
Raju  in  original  suit  No.  18  of  1869,  obtained  a  decree,  brought  the 
villages  to  sale  in  execution  and  became  the  purchaser. 

Lakshmayya  died  in  1878,  leaving  a  son,  Ramamoorthy.  Disputes 
arose  between  plaintiff  and  Ramamoorthy,  and  the  plaintiff  filed  against 
him  original  suit  No.  22  of  1880  to  establish  that  he  and  not  Lakshmayya 
(whom  he  represented  as  a  mere  name-lender)  was  the  real  purchaser  at  the 
Court  sale.  The  suit  was  [336]  compromised.  Ramamoorthy  admitted 
the  plaintiff's  claim,  and  in  execution  the  plaintiff  was  formally  placed  in 
possession  of  the  villages  sold.  These  villages,  however,  were  never 
separated  from  the  rest  of  the  Pachipenta  zemindari,  and  as  part  of  that 
zemindari  were  under  attachment  by  Government  for  arrears  of  peishcush 
until  November  1882. 

The  plaintiff's  present  case  was  that  the  first  defendant  had  for  some 
years  been  the  cultivating  tenant  of  the  lands  now  in  suit  (admittedly 
part  of  the  property  purchased  by  Lakshmayya)  and  that  as  such  he  had 
exchanged  pattas  and  muchalkas  with  Lakshmayya  in  1879.  Soon  after 
the  lands  were  released  from  the  Government  attachment,  the  plaintiff 
called  on  the  first  defendant  to  pay  to  him  the  arrears  of  rent  dueforFasli 
1292  and  to  exchange  pattas  and  mucha'kas  with  him  for  Fasli  1293.  This 
the  first  defendant  refused  to  do,  and  continued  to  occupy  and  cultivate 
the  land,  paying  no  rent  to  the  plaintiff  and  ignoring  altogether  his  title. 
The  plaintiff  sought  in  this  suit  to  recover  possession  of  the  land  with 
arrears  of  rent. 

The  District  Judge  pussed  a  decree  for  the  plaintiff  rendering  defend- 
ant No.  2  liable  for  the  amount  of  the  rent  for  Faslis  1292  to  1296. 

Defendant  No.  2  preferred  this  appeal. 

Mr.  Michell,  for  appellant. 

Subba  Ran,  for  respondent  No.  1. 

JUDGMENT. 

The  plaintiff  is  the  Zemindar  of  Kurapam,  the  second  defendant 
(appellant)  is  the  Zemindar  of  Pachipenta,  and  the  first  defendant  is  the 
tenant  in  possession  of  the  land  in  dispute.  In  original  suit  No.  18  of  1869 
the  plaintiff's  sheristadar  Lakshmayya  obtained  a  decree  upon  a  bond 
executed  in  his  name  by  the  second  defendant's  father,  and,  in  execution 
of  the  same,  he  purchased  the  land  on  the  30th  May  1876.  By  right  of 
purchase  he  was  placed  in  possession  under  process  of  Court,  and  the  first 
defendant  executed  Exhibit  K  (a  kadapa  or  rent  agreement)  in  his  favour, 
promising  to  pay  Rs.  342  a  year  as  rent.  Meanwhile,  Lakshmayya  died, 
and  the  plaintiff  instituted  original  suit  No.  22  of  1880  against  his  son, 
alleging  that  the  several  transactions  in  the  name  of  Lakshmayya  were 
benami,  and  that  they  were  really  concluded  on  his  behalf  and  for  his  benefit. 
His  claim  was  decreed,  and,  in  execution,  possession  was  formally  delivered 
to  him  under  process  of  Court.  The  plaintiff's  account  showed  that 
[337]  the  first  defendant  paid  Rs.  80  for  rent  due  for  1289.  In  the 
meantime,  the.  second  defendant  brought  original  suit  No.  7  of  1880 
to  set  aside  the  Court  sale  on  the  ground  that  the  transactions  entered 
into  by  his  father  were  not  binding  upon  him.  His  father  dying 
meanwhile,  he  withdrew  the  suit  with  permission  to  sue  again.  He 
has,  however,  brought  no  suit  since,  but  colluded  with  the  first  defendant 
and  collected  rent  from  him  for  Faslis  1292  to  1296.  Upon  these  facts, 
the  Judge  considered  that  the  first  defendant  held  possession  as  the 
appellant's  tenant  and  that  the  second  defendant  could  not  be  permitted 
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to  set  up  the  first  defendant  to  defy  the  plaintiff  so  as  to  force  him  to  1889 
establish  his  title  not  only  against  the  first  defendant,  but  also  against  Nov.  26. 
himself.  He  accordingly  decided  in  the  plaintiff's  favour  and  directed  the 
second  defendant  fco  pay  to  the  plaintiff  Rs.  1,482,  the  rent  which  he  had  APPEL- 
collecte^  from  the  first  defendant,  and  costs,  leaving  him  to  institute  a  fresh  LATE 
suit  to  set  aside  the  Court  sale  under  which  the  plaintiff  claims  if  he  ClVIL. 
should  be  so  advised  to  do.  It  is  urged  in  appeal  that  the  Judge  should 
have  determined  in  this  suit  whether  the  Court  sale  is  binding  upon  *®  "•  83S 
the  second  defendant  without  referring  him  to  a  fresh  suit  to  establish 
his  title.  We  see  no  reason  to  doubt  that  Exhibit  K  is  genuine  and  that 
the  first  defendant  held  possession  under  it  and  as  tbe  plaintiff's  tenant. 
We  also  agree  with  the  Judge  that  the  appellant,  after  the  death  of  his 
father,  withdrew  original  suit  No.  7  of  1880,  and,  colluding  with  the  first 
defendant,  contrived  to  collect  rent  from  him.  The  only  question  then  is 
whether  the  second  defendant  came  in  under  the  first  defendant.  It  appears, 
after  contending  that  tbe  Court  sale  was  invalid,  he  took  advantage  of  his 
father's  death,  withdrew  his  suit,  and,  gaining  over  the  first  defendant,  con- 
trived to  collect  rent  from  him.  and  thereby  enabled  him  to  dispute  the  land- 
lord's title  in  this  case.  This  is  an  act  of  collusion,  and  but  for  it  he  would 
not  be  in  a  position  to  say  that  the  plaintiff  could  not  eject  him  without 
showing  that  the  Court  sale  was  binding  upon  him.  It  lay  upon  him  to  set 
aside  the  sale  by  a  suit,  and  if  his  contention  in  appeal  were  to  prevail,  he 
would  be  enabled  to  better  his  position  by  his  own  wrong.  In  Doe  d  Bullen 
v.  Mills(li),  it  was  held  that  a  party  obtaining  possession  of  premises  held  by 
a  tenant  by  paying  £20  to  him  and  claiming  them  by  a  title  adverse  to  that 
[338]  of  the  lessor  could  not  set  up  his  adverse  title  against  the  landlord 
as  a  valid  defence  in  an  action  of  ejectment.  The  principle  is  that  he 
came  in  by  collusion  with  the  tenant  who  could  not  deny  the  landlord's 
title,  and  that  unless  he  was  also  precluded  from  denying  the  landlord's 
title,  the  tenant  would  have  only  to  part  with  the  property  to  another 
person  in  order  to  bring  the  landlord's  right  in  dispute.  Our  former 
order  of  remand  did  not  preclude  the  Judge  from  declining  to  adjudicate 
on  the  question  if  such  adjudication  became  unnecessary  upon  the  facts 
found  by  him.  Nor  is  the  refusal  to  adjudicate  on  the  question  for  the 
purposes  of  this  suit  a  bar  to  the  second  defendant  seeking  to  set  aside 
the  Court  sale  by  a  fresh  suit  if  he  should  be  advised  to  do  so,  and  if  he 
is  not  barred  on  other  grounds.  Tbe  decision  of  tbe  Judge  is  right,  and 
we  dismiss  this  appeal  with  costs. 

13  H.  338. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  Mr<  Justice 

Muttusami  Ayyar. 

GNANASAMBANDA  (Petitioner),  Appellant  v.  VISVALINGA  AND 

ANOTHER  (Counter -petitioners),  Respondents." 

[18th  and  24th  February,  1890] . 

Civil  Procedure  Code,  Section  244 — Appeal  against  order — Nomination  by  a  pandaram 
under  a  decree —  Revocation  of  such  nomination  by  the  pandaram's  successor. 

The  pandaram  of  a  mutt  being  empowered  under  a  decree  to  nominate  a  person 
to  be  the  head  of  a  subordinate  mutt,  subject  to  the  approval  of  the  Subordinate 

*  Appeal  against  Order  No.  104  of  1889. 
(1)  2  A.  &E.  17. 
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Court,  made  a  nomination  and  died  before  the  Subordinate  Court  bad  come  to  a 
determination  as  to  the  fitness  of  his  nominee.  His  successor  in  office  was 
brought  on  to  the  record  and  revoked  bis  nomination  and  made  a  fresh  nomina- 
tion. The  Subordinate  Court  treated  the  fresh  nomination  as  a  nullity  and 
made  an  order  confirming  the  first.  The  piml  trim  appealed  against  this  order  : 
Held,  (1)  that  an  appeal  lay  against  the  order  complained  of ; 

(2)  tbat  the  person,  whose  nomination  had  been  confirmed,  was  a  neces- 
sary party  to  the  appeal  ; 

(3)  that  the  nomination  fir-it  mide  waa    revocable   for   good  cause,   and 
that  the  fitness  of  the  persoq  nominated  by  the  appellant  should  be  investigated 
by  the  Subordinate  Judge. 

[339]  APPEAL  against  the  order  of  V.  Srinivasa  Charlu,  Subordinate 
Judge  of  Kumbakonam,  on  execution  petition  No.  18  of  1889  in  original 
suit  No.  38  of  1881. 

The  facts  of  original  suit  No.  38  of  1881  appear  in  the  report  of  the 
appeal  against  the  original  decree,  see  Giyana  Sambandha  Pandara 
Sannadhi  v.  Kandasami  Tambiran  (1). 

The  final  decree  passed  by  the  High  Court  in  the  above  appeal  was 
(so  far  as  relates  to  the  subject  of  the  present  report)  as  follows : — 

"  This  Court  doth  order  and  decree  that  the  appellant's  claim  that 
"  the  properties  at  Tiruppanandal  and  Benares  belong  to  the  Adhinam  at 
"  Dharmapuram  and  to  the  possession  of  those  properties  be,  and  is, 
"  hereby  dismissed ;  that  his  claim  to  a  declaration  of  his  right  to  appoint 
"  tambirans  to  management  at  Tiruppanandal  and  Benares  and  to  a  direc- 
"  tion  that  possession  of  the  said  properties  be  transferred  to  a  tambiran 
"  whom  he  may  appoint,  be,  and  is,  hereby  dismissed  ;  that,  in  other 
"  respects,  the  decree  of  the  Lower  Court  is  reversed ;  that  it  is  hereby 
"  declared  that  the  appointment  of  Kumarasami,  the  original  defendant 
"  by  Kamalingam  as  his  junior  and  successor  and  the  will  in  favour  of 
"  the  eaid  Kumarasami  are  illegal ;  that  such  appointment  and  will  are 
"  hereby  set  aside  so  far  as  they  relate  to  the  mutts  at  Tiruppanandal  and 
"  Benares  and  other  subordinate  mutts  and  their  endowments  and  the  en- 
"  dowments  of  the  Benares  and  other  charities  in  the  plaint  mentioned  ; 
"  that  the  respondent  has  no  right  or  title  to  the  aforesaid  mutts  or  proper- 
"  ties  ;  that  the  appellant  is  entitled,  as  the  head  of  the  Dharmapuram 
"  Adhinam,  to  see  that  a  competent  Dharmapuram  tambiran  is  appointed 
"  as  the  head  of  the  mutt  at  Tiruppanandal ;  that  the  Subordinate  Judge  of 
"  Kumbakonam,  in  order  to  fill  up  the  now  vacant  office  of  tambiran  of  the 
Tiruppanandal  mutt,  do  direct  the  appellant  to  name  a  tambiran  from 
"  among  the  tambirans  of  his  Adhinam,  comnetent  to  discharge  the  duties 
"of  managing  tambiran  of  the  Benares  (Kasi)  mutt  at  Tiruppanandal; 
"that  if  the  Subordinate  Judge  sees  no  objection  to  the  fitness  of  the  person 
so  named  for  the  office  aforesaid,  he  do  appoint  him  as  such  managing 
"  tambiran.  but  that  in  case  the  Subordinate  Judge  should  object  to  the 
"  person  so  named  by  the  appellant  as  aforesaid,  the  Subordinate  Judge  do 
"  appoint  a  competent  tambiran  of  the  Dharmapuram  Adhinam  as  managing 
"  tambiran  of  the  Benares  mutt  at  Tiruppanandal ;  that  he  do  thereupon 
"direct  the  appellant  to  invest  him  with  arukuttu,  sundaravadam  and 
"  cloth  as  usual  and  to  certify  to  such  investiture  ;  that  upon  such  investi- 
"  ture  being  certified,  the  Subordinate  Judge  do  place  the  person  so 
"  appointed  and  invested  in  possession  of  the  Benares  mutt  at  Tirup- 
"  panandal  of  the  immoveable  properties  mentioned  in  the  schedule  annexed 
"to  the  plaint,  &c." 

(1)  10  M.  375. 
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On  21st  January  1889  the  plaintiff  presented  execution  petition 
No.  18  of  3889  and  prayed  that  proceedings  be  taken  for  the  appointment  of 
a  tambiran.  The  Subordinate  Judge  accordingly  directed  the  petitioner  to 
nominate  a  competent  tambiran  ;  and  on  llth  February  1889  he  nomi- 
nated Ponnambala  Tambiran.  The  [340]  Judge  issued  a  public  citation 
with  reference  to  Ponnambalam's  fitness  for  the  appointment  and  fixed 
2nd  March  for  the  determination  of  the  matter.  The  plaintiff  died,  and 
on  the  last-mentioned  date  his  successor,  as  pandaram  of  Dharma- 
puram,  applied  to  be  brought  on  to  the  record  in  his  stead.  His  application 
having  been  granted,  he  withdrew  the  nomination  of  Ponnambalam, 
alleging  that  he  was  not  a  fit  person  for  the  appointment,  and  sought  to 
nominate  Saminatha  Tambiran  in  his  stead.  The  Subordinate  Judge 
held  that  he  was  not  entitled  to  revoke  the  nomination  made  by  his 
predecessor  or  to  make  one  himself.  It  accordingly  bacame  necessary  to 
proceed  with  the  enquiry  into  the  eligibility  of  the  original  nominee.  This 
was  done  by  the  successor  in  office  of  the  Subordinate  Judge  who  made 
the  orders  above  referred  to,  and  in  the  result  he  made  an  order  (which 
was  the  order  now  appealed  against)  confirming  the  nomination  of  Ponnam- 
balam and  directing  the  pandaram  to  invest  him  with  arukuttu,  &c.,  as 
provided  in  the  decree  of  the  High  Court. 

The  pandaram  preferred  this  appeal,  the  representative  of  the 
defendant  in  original  suit  No.  38  of  1881  and  Ponnambala  Tambiran 
being  joined  as  respondents. 

Bhashyam  Ayyangar,  for  respondent  No.  2,  objected  that  no  appeal 
lay  against  the  order  of  the  Subordinate  Judge.  [A  question  was  raised 
by  the  Court  as  to  the  locus  standi  in  the  appeal  of  respondent  No.  2  on 
the  ground  that  since  his  appointment  had  not  been  finally  confirmed  he 
might  be  regarded  as  merely  a  candidate  for  the  office  ;  but  the  argument 
was  allowed  to  proceed.]  The  above  objection  was  based  on  the  conten- 
tion that  neither  Clause  (c)  nor  any  other  claus-e  of  Section  244  of  Civil 
Procedure  Code  was  applicable  to  the  case ;  but  the  objection  was 
over i u led. 

The  Advocate- General  (Hon.  /.  H.  Spring  Branson)  and  Krishnasami 
Ayyar,  for  appellant. 

The  evidence  shows  clearly  that  respondent  No.  2  is  unfit  for  the 
office  and  his  nomination  cannot  be  allowed  to  stand.  The  appellant  is 
the  holder  of  the  office  to  which  the  right  of  nomination  is  attached  under 
the  decree  and  he  is  entitled  to  submit  to  the  Court  the  name  of  a  person 
whom  he  regards  as  fit.  Nothing  was  in  fact  done  on  the  nomination  of 
the  late  pandaram.  If  the  view  were  correct  that  the  right  of  nomination 
under  the  decree  was  personal  to  him  his  death  certainly  before  making  a 
[341]  nomination,  and  probably  in  the  event  which  occurred  results  in  a 
dead  lock. 

Bhashyam  Ayyangar  and  Pattabhirama  Ayyar,  for  respondents. 

As  to  the  inference  drawn  from  the  evidence,  the  duty  of  the  Court 
is  to  see  whether  the  nominee  is  reasonably  competent :  it  has  not  to 
enquire  whether  the  best  possible  nomination  has  been  made.  In  any 
view  the  appellant's  nomination  is  invalid,  for  the  decree  does  not  admit 
of  a  second  nomination  in  the  event  of  the  first  not  being  accepted  ;  in 
such  a  case  the  matter  rests  in  the  hands  of  the  Court  alone.  The 
nomination  under  the  power  created  by  the  decree  is  not  revocable  : 
compare  the  case  of  a  power  limited  to  a  certain  class  under  a  will. 
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1890  For  the  case  of  an  attempt  to  make  an   appointmeut  with  the  power 

PHB  24,  of  revocation,  see  Piper  v.  Piper  (l),  Worrall  v  Jacob  (2)  and  compare 
Eastwood  v.  Clark  (3). 

APPEL'  JUDGMENT. 

LATE 
CIVIL  This  is  an  appeal  from  the  order  of  the  Subordinate  Judge  appointing 

one  Ponnambala  Tambiran  as  the  head  of  the  mutt  at  Tiruppanandal  in 

13  M.  338.  execution  of  the  decree  in  appeal  No.  13  of  1885.  The  late  Pandara 
Sannadhi  at  Dharmapuram  nominated  him  on  the  llth  February  1889, 
and  thereupon  the  Subordinate  Judge  issued  a  citation  in  order  to 
ascertain  if  there  was  any  objection  to  his  appointment.  Meanwhile 
the  Pandara  Sannadhi  died,  and  his  succcessor,  the  appellant  before 
us,  put  in  a  petition  on  the  llfch  March  withdrawing  the  nomination  made 
by  his  predecessor  and  nominating  one  Saminatba  Tambiran  instead. 
On  the  16th  March  the  late  Subordinate  Judge  held  that  the  appellant 
had  no  right  to  withdraw  the  nomination  made  by  his  predecessor  and 
that  the  power  to  nominate  given  by  the  decree  had  been  exhausted  by 
the  nomination  already  made.  He  then  called  for  evidence  to  see  if 
Ponnambalam  was  fit  for  the  office  for  which  he  had  been  nominated, 
and  the  present  Subordinate  Judge  completed  the  enquiry  and  made  the 
order  appealed  against. 

In  connection  with  the  citation  issued,  he  referred  to  a  number  of 
petitions  (which  are,  however,  no  legal  evidence)  and  njahazarnamahs 
from  several  persons  residing  in  Southern  India  and  interested  in  the 
mutt,  and  stated  that  a  great  majority  of  them  showed  that  the  person 
named  by  the  appellant  was  most  eligible.  [342]  He  then  proceeded 
to  consider  the  specific  objections  urged  as  to  Ponnambalam's  fitness 
and  held  that  no  misconduct  nor  incompetency  for  the  appointment  was 
sufficiently  proved.  He  accordingly  appointed  him  as  the  head  of  the 
mutt  at  Tiruppanandal  and  directed  the  appellant  to  invest  him  with 
arukuttu  and  sundaravadam,  the  insignia  of  the  office.  Hence  this 
appeal. 

It  is  contended  that  no  appeal  lies,  and  that  Ponnambaiam  was 
not  a  party  to  the  decree  in  appeal  No.  13  of  1885,  but  the  appellant's 
predecessor  was  a  party  to  the  decree  and  it  declared  his  right  to  see 
a  competent  tambiran  appointed  to  Tiruppanandal.  The  appellant  is, 
therefore,  clearly  entitled  to  object  by  way  of  appeal  to  any  improper 
appointment  made  by  the  Subordinate  Judge,  which  is,  in  his  opinion, 
prejudicial  to  the  interests  of  the  institution.  In  order  that  Ponnam- 
balam's interest  may  not  be  prejudiced,  we  consider  that  he  is  a 
necessary  party  to  this  proceeding  as  the  person  to  whose  appointment 
the  appellant  objects. 

We  have  no  doubt  that  the  late  Subordinate  Judge  was  in  error  in 
holding  that  a  nomination  once  made  cannot  be  withdrawn  for  good  cause. 
The  late  Pandara  Sannadhi,  and,  therefore,  the  appellant  was  entitled  to 
withdraw  it,  if  there  was  any  valid  objection  to  it.  Until  the  Subordinate 
Judge  actsed  upon  the  nomination,  there  was  a  locus  poenitentice.  The 
person  nominated  may  die  or  refuse  the  appointment,  or  it  may  be  that 
some  misconduct  or  valid  ground  of  unfir.ness  was  discovered  subsequent  to 
his  nomination.  Neithar  the  terms  of  the  decree  nor  the  intention  which 
is  to  be  collected  from  them  support  the  anomalous  construction  put  by 
the  Subordinate  Judge  upon  the  decree.  As  regards  the  objection  urged 

(1)  3  M.  &  K.  159.  (2)  3  Merivale  256.  (3)  L.R.  23  Ch.  D.  136. 
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against  Ponnambalatn's  appointment,  wa  do  not  consider  it  necessary   to        1890 
discuss  the  evidence  at  length.     It  may  be  that  misconduct    is  not  suffi-     FEB.  24. 
ciently  proved  to  warrant  the  dismissal  of  a  trustee  from   office,  but  we 
are  satisfied  that  there  was  enough  in  the  evidence  to  disallow  Ponnam-      APPEL- 
balam's  claim  as  a  candidate  for  the  responsible  and  important  position  of       LATE 
trustee  of  the  mutt  at  Tiruppanandal.  Wa  must  observe  with  reference  to      ClVIL. 
the  specific  charges  brought  against  him   concerning  his    conduct,    whilst 
in  charge  of  Rajan  Kattalai  at  Teruvarur,  there  are  several  matters  against    *'  ".  33 
him  in  evidence,  which  he  ought  to  have  explained,  but  has  not  explained 
satisfactorily.     We  are  unable  to  say  that  his  own   evidence   is  not,   as 
pointed  out,  by  the  learned  Advocate-General,  extremely   unsatisfactory. 
We,  [343]  therefore,  set  aside  his  appointment  and  direct  the  Subordinate 
Judge  to  enquire  if  there  is  any  objection  to  the  appointment  of  the  person 
nominated  by  the  appellant,  and,  if  his  appointment  is  also  found  on   en- 
quiry to  be  open  to  objection,  to  proceed  to  appoint  a  competent  Dhur- 
mapurarn  Tambiran  to  Tiruppanandal. 

The  Advocate-General  has  also  filed  a  petition  for  revision  of  the 
order  of  the  Subordinate  Judge.  We  do  not  consider  it  necessary  to  pass 
a  separate  order  upon  it. 

The  respondents  will  pay  the  appellant's  costs. 


13  M.    343  =  2  Weir  389. 
APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Handley. 


QUEEN-EMPRESS  v.  GURUVADU  AND  ANOTHER.* 
[26th  March,  1890.] 

Criminal  Procedure  Code,  Section  307 — Duty  of  Sessions   Judges  as  to  referring  cases 
tried  with  a  jury. 

The  discretionary  power  to  refer  cases  conferred  on  Sessions  Judges  by  Cri- 
minal Procedure  Code,  Section  307,  should  always  be  exercised  when  the  Judge 
thinks  th^t  the  verdict  is  not  supported  by  the  evidence. 

APPEAL  against  the  conviction  and  sentence  in  sessions  case  No.  56 
of  1889,  Bellary. 

The  Acting  Sessions  Judge  said  : — 

"  Tne  jury  found  the  prisoners  guilty  of  theft.  It  is  a  question  of 
"  credibility,  and  I  do  not  think  it  incumbent  on  me  to  send  the  case  to 
"  the  High  Court,  though  being  personally  doubtful  whether  the  verdict  is 
"  justified  by  the  evidence.  There  will  probably  be  an  appeal." 

Mr.  Wedderburn,  for  the  Crown. 

JUDGMENT. 

This  is  another  case  of  the  unsatisfactory  result  of  a  trial  by  jury 
under  the  present  law.  The  Sessions  Judge  says  that  he  is  personally 
doubtful  whether  the  verdict  is  justified  by  the  evidence,  but  that  he  does  not 
think  it  incumbent  upon  [344J  him  to  send  the  case  to  the  High  Court. 
He  observes  that  there  will  probably  be  an  appeal.  He  should  have 
remembered  that  there  is  no  appeal  on  the  facts,  and  the  result  of  his  not 
choosing  to  refer  the  case  to  this  Court  is  that  prisoners  are  convicted  on 
evidence  as  to  the  sufficiency  of  which  he  is  doubtful. 

*  Criminal  Appeal  No.  46  of  1890. 
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1890  Section  307  leaves  the  referring  of  a  case  to  the  High  Court  entirely 

MARCH  26.  to  the  discretion  of  the  Judge,   for  it  is  only  when  he  disagrees  with  the 

verdict  of  the  jury  "so  completely  that  he  considers  it  necessary  for  the 

APPEL-     ends  of  justice  to  submit  the  case  to  the  High  Court  "  he  should  do  so. 

LATE       This  discretion  should,   however,    always  be  exercised    when  the   Judge 

CRIMINAL,  thinks  that    the  verdict  is  not  supported  by  the   evidence.     It  is  the 

only  way  in  which  the  miscarriage  of  justice   by  a  perverse  verdict  of  a 

13  M.  343=  jury,  which  is  of  too  frequent  occurrence,   can   be  remedied  by  the  High 

2  Weir  389.   Court. 

Under  these  circumstances,  we  reluctantly  feel  bound  to  dismiss  the 
appeal. 


13  M.  344. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Handley. 


SlMSON  (Plaintiff)  v.  McMASTER  (Defendant).* 
[10th  March,  1890.] 

Civil  Procedure  Code, Sections  525,  526,6468—  Provincial  Small  Cause  Courts  Act— Act 
IX  of  1887,  Schedule  II,  Clause  24. 

A  suit  to  recover  a  sum  of  money  as  payable  to  the  plaintiff  under  an  award 
which  was  contested  was  filed  in  a  Subordinate  Court  on  the  small  cause  side. 
The  Subordinate  Judge  returned  the  plaint,  being  of  opinion  that  the  suit  was 
not  cognizable  by  a  Court  of  Small  Causes.  The  plaint  was  then  presented  in 
the  Court  of  the  District,  Munsif  as  an  ordinary  suit,  but  the  District  Munsif 
returned  it  on  the  ground  that  the  suit  was  cognizable  by  a  Court  of  Small 
Causes.  The  plaintiff  then  applied  to  the  District  Judge  to  submit  the  record 
for  the  orders  of  the  High  Court  : 

Held,  (1)  that  the  District  Judge  was  bound  to  submit  the  record  under  Section 
(U6B  of  the  Code  of  Civil  Procedure  on  the  requisition  of  the  plaintiff  although 
the  plaintiff  might  have  appealed  to  the  District  Court  against  the  order  of  the 
District  Munsif ; 

[345]  (2)  that  the  suit  was  cognizable  by  a  Court  of  Small  Causes  and  accord- 
ingly that  the  order  made  by  the  Subordinate  Judge  returning  the  plaint  was 
wrong. 

[R.,  3O.C.  20  (21).] 

CASE  of  which  the  record  was  submitted  for  the  orders  of  the  High 
Court  by  C.  A.  Bird,  District  Judge  of  Godavari,  under  Section  646B  of 
the  Code  of  Civil  Procedure. 

The  case  was  stated  as  follows  : — 

"  The  facts  of  the  case  are  that  the  suit  was  first  filed  in  the  Subor- 
"  dinate  Court,  Gocanada,  on  the  small  cause  side,  but  the  Subordinate 
"  Judge  returned  the  plaint  for  presentation  in  a  proper  Court,  on  the 
"  ground  that  the  suit  does  not  lie  on  the  small  cause  side.  The  plaint 
"  was  then  presented  in  the  District  Munsif's  Court  of  Cocanada  on  the 
"  original  side,  but  it  was  returned  by  that  Court  on  the  ground  that  it 
"  must  be  brought  on  the  small  cause  side.  On  this  the  plaintiff  put  in  a 
"  petition  in  the  High  Court  under  Section  622  of  the  Code  of  Civil 
"  Procedure,  but  the  High  Court  returned  the  same  for  an  appeal  under 
"  Clause  (6),  Section  588  of  the  Code  of  Civil  Procedure  to  be  presented  to 
"  the  District  Judge. 

'  Referred  Case  No.  4  of  1890 
952 


IY.] 


SIMSON   V.    MCMASTER 


13  Mad.  346 


"The  plaintiff  then    applied  to  this  Court   under    Section  646B  of        1890 
"  the  Code  of  Civil  Procedure  to  submit  the  record  for  the  orders  of  the  MARCH  10. 
"  High     Court     whichever       order     this      Court    thinks     wrong.     The 
"Court  considers  the  suit  one  to  contest  an   award.     It  appears  to  matter     APPEL- 
"  little  whether  the  plaintiff  prays  to  set  aside  an  award,  or  whether  he       LATE 
prays  to  enforce  a  contested  one."  GlVIL. 

The  order  of  the  Subordinate  Judge  returning  the  plaint  was  as 
follows  :—  13  M-  ***• 

"  The  suit  is  for  recovery  of  a  sum  of  money  awarded  by  an  arbitrator 

"  by  his  award.     Defendant  contends  that  the  award  is  unenforceable,  as 

the    same  relates  to  certain   lotteries  which   are  not    legal,    and  as  the 

"  arbitrator  acted  improperly,  in  that  be  beard  plaintiff  in  the  absence  of 

"  defendant. 

In  this  case  plaintiff's    right   to  the  relief  sought  by  him    depends 

"  upon  a  determination  of  the  question  whether  the  award  is    enforceable 

or  not.     That  question   cannot  be  finally  determined    by  this   Court. 

Besides,  the  suit  is  one  for  enforcement  of   an   award.     An  award    is, 

"  under  Section  30  of  the  Specific  Eelief  Act  I  of  1877,  placed  on  the  same 

"  footing  as  a  contract  for  the  purposes  of  that  Act,  and  a  suit  for  specific 

performance  of  a  contract   cannot   be  taken  cognizance  of   by  a  Small 

Cause  Court. 

[346]  "  If  suit  to  contest  an  award  cannot  be  brought  as  a  small 
"  cause,  a  suit  in  which  an  award  is  impeached  by  defendant  cannot  be 
"  tried  by  a  Small  Cause  Court  either.  I  think  the  plaint  must  be  return- 
"  ed  to  plaintiff  for  presentation  to  a  proper  Court.  I  return  it  accord- 
"  ingly  and  make  no  order  as  to  costs." 
Counsel  were  not  instructed. 

JUDGMENT. 

MUTTUSAMT  AYYAR,  J. — The  District  Judge  was  bound  to  make  this 
reference  to  this  Court  under  Section  646B,  one  of  the  parties  having 
required  him  to  do  so.  The  fact  that  an  appeal  lay  to  him  from  the  order 
made  by  the  District  Munsif  does  not  preclude  him  from  making  the  refer- 
ence. I  do  not  consider  that  the  Judge  is  right  in  holding  that  a  suit  to 
contest  an  award  or  to  set  it  aside  is  the  same  as  a  suit  to  enforce  a  contest- 
ed award.  In  the  first  case  the  Small  Cause  Court  has  no  jurisdiction 
under  Clause  24  of  the  Second  Schedule  attached  to  Act  IX  of  1887.  In 
the  second  case  the  suit  is  practically  one  to  file  an  award  under 
Section  525  and  Section  526  of  the  Code  of  Civil  Procedure,  and  these 
sections  are  extended  to  Courts  of  Small  Causes  by  the  Second  Schedule 
attached  to  the  Civil  Procedure  Code.  I  am  of  opinion  that  the  order 
made  by  the  Subordinate  Judge  is  wrong,  that  it  must  be  set  aside  and 
that  he  should  be  directed  to  readmit  the  plaint  and  deal  with  it  under 
Section  525  and  Section  526,  Civil  Procedure  Code. 

HANDLEY,  J. — I  agree  that  the  District  Judge  having  referred  the 
case,  as  he  was  bound  to  do  on  the  requisition  of  a  party  under  Section 
646B  of  the  Civil  Procedure  Code,  this  Court  is  bound  to  dispose  of  it 
under  that  section  notwithstanding  that  plaintiff  has  not  filed  an  appeal 
to  the  District  Court  under  Clause  6  of  Section  588,  Civil  Procedure  Code  ; 
and  I  also  agree  that  the  jurisdiction  of  the  Small  Cause  Court  to  entertain 
the  suit  is  not  barred  by  Clause  24  of  Schedule  II  of  the  Provincial  Small 
Cause  Courts  Act,  1887,  as  held  by  the  Subordinate  Judge.  He  also 
apparently  considers  the  jurisdiction  of  the  Small  Cause  Court  is  excluded 
by  Clause  15  of  the  same  schedule.  I  think  the  suit  may  be  treated  either 
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1890       as  one  to  recover  money  payable  under   an  award  or  as  an  application  to 
MARCH  10.  tile  an  award  under  Section  525  of  the  Civil  Procedure  Code,  and  in  either 
case  the  Small  Cause  Coutt  has   jurisdiction.     I  would  set  aside  the  order 
of  the  Subordinate  Judge  and  direct  him    to  receive  the  suit  on  the  Small 
LATE       Cause  Court  side  and  dispose  of  it  according  to  law. 
CIVIL.  


APPEL- 


13  M.  344,  13  M.  347. 

[347]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Handlcy. 


KAMASAMI  (Petitioner),  Appellant  v.  ANDA   PILLAI 
(Counter-petitioner),  Respondent.''      [14th  April,  1890.] 

Civil  Procedure  Code,  Sections  231,  232 — Joint  decree-holder — Application  for  execution 
of  decree— Limitation  Act,  Act  XV  of  1887,  Schedule  II,  Article  179. 

A  Hindu  obtained  in  1878  a  decree  for  partition  of  certain  property  and 
applied  in  1888  to  have  it  executed.  It  appeared  that  the  decree-holder's  son, 
having  obtained  against  him  in  1881  a  decree  for  a  share  of  whatever  he  should 
acquire  under  the  decree  of  1878,  had  applied  for  execution  of  the  last-men- 
tioned decree  ;  and  reliance  was  now  placed  on  that  application  to  save  the  bar 
of  limitation  : 

Held,  th»t  assuming  the  dearer  of  1881  h.ii  eSacted  an  assignment  by  opera- 
tion of  law  of  the  decree  of  1878.  the  father  in  \  son  ware  not  joint  decree- holders 
within  the  meaning  of  Civil  Procedure  Code,  Section  231,  and  the  father's 
application  for  execution  was  barred  by  limitation. 

APPEAL  under  Section  15  of  the  Letters  Patent  from  the  order  of 
Mr.  Justice  Wilkinson,  dated  5th  September  1889,  made  on  appeal  against 
appellate  order  No.  2  of  1889,  reversing  the  order  of  H.  T.  Knox,  Acting 
District  Judge  of  Tanjore,  made  on  civil  petition  No.  387  of  1888. 

The  above  order  of  the  District  Judge  was  made  on  appeal  from 
the  order  of  A.  Kuppusami  Ayvangar,  District  Munsif  of  Kumbakonam, 
on  execution  petition  No.  252  of  1888.  This  petition  prayed  for 
the  execution  of  the  decree  passed  in  favour  of  the  petitioner  in  origin- 
al suit  No.  245  of  1878  (which  was  a  suic  for  partition  between 
the  petitioner  and  other  members  of  his  famiiy)  and  it  was  preferred 
after  the  lapse  of  more  than  three  years  from  the  last  application 
for  execution  made  by  the  petitioner.  It  appeared  however  that 
in  original  suit  No.  29  of  1881,  the  petitioner's  son  obtained  a  decree 
against  the  petitioner  establishing  his  right  to  a  one-fifth  share  of 
whatever  the  latter  acquired  by  virtue  of  the  decree  in  the  earlier  suit ;  and 
that  the  son  had  since  applied  for  execution  of  the  decree  now  sought  to  be 
[348]  executed  stating  that  he  made  the  application  alone  because  bis 
father  refused  to  join  him  in  it,  and  notice  of  this  application  was  served 
on  the  father  who  did  not  contest  the  son's  right  to  have  the  decree 
executed  for  the  benefit  of  all. 

The  District  Munsif,  and  on  appeal  the  District  Judge,  held  that 
by  reason  of  the  son's  application,  the  present  petition  was  not  barred  by 
limitation. 

Upon  this  point  the  District  Judge  said  : 

"  The  sole  question  now  raised  in  the  hearing  of  the  appeal  is,  does 
'"  that  application  operate  to  save  limitation  unler  Article  179  of  Schedule 
"  II  of  Act  XV  of  1877  ;  for  if  not,  this  apolication  is  barred.  I  hold 

'  Letters  Patent  Appeal  No.  20  of  1899. 
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"  that  it  does  so  operate.  There  was  nob  only  an  application  to  execute, 
"  but  an  actual  step  taken  in  execution.  It  is  too  late  for  the  defendant 
"  to  contend  that  the  application  was  not  in  accordance  with  law.  The 
"proceedings  taken  have  established  that  the  decree  was  executed  on 
"  behalf  of  the  father  as  well  as  on  behalf  of  the  son,  and  the  point  cannot 
"  be  now  re-opened.  The  son  by  the  effect  of  the  decree  in  original  suit 
''No.  29  of  1881  became  an  assignee  of  the  decree,  and  on  that  ground 
''  alone  was  entitled  to  take  out  execution  as  he  in  fact  did." 

The  counter-petitioner,  against  whom  it  was  sought  to  execute  the 
decree,  preferred  the  above  apoeal  to  the  High  Court. 

Sivasami  Ayyar,  for  appellant. 

Ramanuja  Charyar,  for  respondent. 

WILKINSON,  J. — The  only  question  for  determination  is  whether  the 
application  by  the  son  takes  the  case  out  of  the  Statute  of  Limitation.  I 
think  the  question  must  be  answered  in  the  negative ;  neither  Section  231 
nor  Section  232  of  the  Code  appears  to  me  to  apply.  The  decree  obtain- 
ed by  the  father  does  not  become  a  joint  decree,  because  the  son  subse- 
quently obtained  a  decree  against  the  father  declaring  his  (the  son's)  right 
to  a  one-fifth  share  of  the  debt  due  under  the  former  decree.  The  father 
would  be  liable  to  the  son  whether  or  not  he  had  realised  the  decree  debt. 
Nor  do  I  think  it  can  be  said  that  the' effect  of  the  decree  in  the  partition 
suit  was  to  assign  to  the  son  the  decree  obtained  by  the  father  against  the 
third  party.  Even  if  it  did  so  operate,  the  son  was  only  entitled  to  a  one- 
fifth  share,  and  could  not  therefore  take  out  execution  of  the  whole.  The 
fact  that  defendant  (appellant)  did  not  oppose  the  son's  execution  does 
not  estop  him  from  now  pleading  that  the  execution  by  the  father  is 
[349]  barred.  The  orders  of  the  Lower  Courts  must  be  reversed  and  the 
application  for  execution  dismissed  with  costs  throughout. 

The  petitioner  preferred  this  appeal  under  Letters  Patent,  Section  15, 
against  the  above  order  of  Wilkinson,  J.  The  case  came  on  for  hearing 
before  MUTTUSAMI  AYYAR  and  HANDLEY,  JJ. 

Ramanuja  Charyar,  for  appellant. 

Sivasami  Ayyar,  for  respondent. 

JUDGMENT. 

The  decision  appealed  against  is  correct.  Assuming  that  there  was 
an  assignment  by  operation  of  law  in  consequence  of  the  decree  in  the 
partition  suit,  the  assignment  operated  not  to  make  the  son  a  joint  decree- 
holder  with  his  father  in  respect  of  the  entire  decree,  but  to  entitle  him 
only  to  a  fifth  share  of  the  decree  debt  in  severalty.  The  father  and  the 
son  were  not  therefore  joint  decree- holders  within  the  meaning  of 
Section  231  of  the  Civil  Procedure  Code,  and  the  application  for  execution 
made  by  the  latter  cannot  save  the  limitation  in  favour  of  the  former  under 
Article  179  of  the  Act  of  Limitation.  Nor  can  the  order  made  on  the 
son's  application  operate  against  the  judgment-debtor  as  an  estoppel.  The 
decision  of  the  Privy  Council  in  Mungul  Pershad  Dichit  v.  Grij'a  Kant 
Lahiri  Choivdhry  (l)  can  only  apply  when  the  parties  to  both  applications 
are  the  same. 

This  appeal  fails  and  we  dismiss  it  with  costs. 


1890 

APRIL  14. 

APPEL- 
LATE 
CIVIL. 

13  H.  3*7. 


(1)  8  I.A.  123. 
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13  M.  349. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Kernan  and  Mr.  Justice  Parker. 


TIRUNARAYANA  (Respondent  No.  1  in  Appeal  No.  144  of  1886), 

Petitioner  v.  GOPALASAMI  AND  OTHERS  (Appellants  Nos.  1 

to  4  and  Respondents  in  Appeal  No.  144  of  1886), 

Counter-petitioners.*      [25th  March,  1889.] 

Civil  Procedure  Code,  Section  595— Final  decree — Leave  to  appeal  to  Privy  Council. 

The  plaintiff  in  a  suit  to  recover  certain  property  set  up  an  adoption.  The 
Court  of  First  Instance  held  that  the  adoption  was  not  proved  and  dismissed  the 
suit  without  trying  the  issues  framed  with  reference  to  other  allegations  in  the 
[350]  pleadings.  On  appeal  by  the  plaintiff  the  High  Court  passed  a  decree 
petting  aside  the  decree  of  the  Court  of  First  Instance,  declaring  the  alleged 
adoption  to  be  established  and  remanding  the  suit  for  the  trial  of  the  remaining 
issues.  The  defendants  sought  to  appeal  to  Her  Majesty  in  Council  against  the 
decree  of  the  High  Court. 

The  defendants'  application  was  refused  en  the  ground  that  that  decree  was  not 
a  final  decree. 

[R.,   1  O.C.  207.] 

APPLICATION  for  leave  to  appeal  to  Her  Majesty  in  Council  against 
the  decree  of  the  High  Court  in  appeal  suic  No.  144  of  1886,  dated  6th 
July  1888. 

The  appeal  above  referred  to  was  presented  against  the  decree  of 
T.  Ganapati  Ayyar,  Subordinate  Judge  of  Kumbakonam,  in  original  suit 
No.  30  of  1886. 

The  pla'intiff  claimed  certain  property  as  the  adopted  son  of  one 
Tiruvengada  Pillai.  The  Subordinate  Judge  held  that  the  adoption  of 
the  plaintiff  was  not  proved  and  dismissed  the  suit  without  trying  all  the 
issues  raised.  The  plaintiff  appealed  against  the  decree  of  the  Subordinate 
Judge,  and  the  High  Court,  on  appeal,  declared  that  the  appellant  was  the 
adopted  son  of  Tiruvengada  Pillai  and  remanded  the  suit  for  the  trial  of 
the  untried  issues. 

The  defendants  now  sought  to  appeal  to  Her  Majesty  in  Council 
against  the  decree  of  the  High  Court  before  the  trial  of  the  above  issues. 

Mr.  W.  Grant  and  Balaji  Ban,  for  petitioner. 

Subramanya  Ayyar,  for  counter-petitioner  No  1. 

Rama  Rau,  for  counter-petitioners  Nos.  2  to  4. 

JUDGMENT. 

We  will  follow  the  decision  in  Mahant  Ishvargar  Budhgar  v.  Cauda- 
sama  Amarsang  (l),  and  hold  that  the  decree  made  on  the  6th  of  July  1888 
is  not  a  final  decree  within  Section  595,  Civil  Procedure  Code,  and  we  re- 
fuse to  allow  an  appeal  to  the  Privy  Council.  When  the  other  issues 
not  tried  shall  have  been  tried  and  accounts  are  taken,  then  the  parties 
will  probably  be  entitled  to  appeal  to  the  Privy  Council.  The  motion  is 
refused. 

Petitioner  to  bear  the  costs  of  first  respondent,  and  no  costs  to  defend- 
ants Nos.  2,  3  and  4. 

'  Civil  Miscellaneous  Petition  No.  975  of  1888. 
(1)  8B.  548. 
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13  H.  331  =  1  Weir  651.  1889 

[351]  APPELLATE  CRIMINAL.  N2Il1- 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and  APPEL- 

Mr.  Justice  Parker.  LATE 

CRIMINAL. 

CALURAM  (Complainant]  v.  CHENGAPPA  AND    ANOTHER  (Petitioners).*  13  j^~^1= 
[24th  October  and  1st  November,  1889.]  .  Weir  651 

Criminal  Breach  of  Contract  Act— Act  XIII  of  1859 — Labourer —Carrier  by  boat. 

An  advance  WAS  made  und>r  a  contract  by  which  the  party  who  received  the 
advance  undertook  to  convey  salt  by  boat,  but  did  not  bind  himself  to  render 
personal  labour.  The  party  who  received  ihe  advance  broke  the  contract : 

Held,  tha  parties  to  the  contract  were  not  an  employer  of  labour  and  a  labourer 
respectively,  and  consequently  the  contract  did  not  fall  within  the  provisions  of 
Act  XIII  of  1859. 

IF.,  Rat.  Unrep.  Or.  Gas.  537  (538).] 

CASES  referred  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure  by  J.  Lee  Warner.  District  Magistrate  of 
Ghingleput. 

The  case  was  stated  as  follows  : — 

"  The  appellant  is  a  boat-owner,  who  plied  his  boat  up  on  the 
*'  Buckingham  Canal.  He  engaged  to  carry  salt  for  the  complainant, 
"  whom  for  some  reason  or  other  he  failed.  For  this  default,  he  was 
*'  convicted  by  the  Second-class  Magistrate  of  Ponneri  under  Act  XIII 
41  of  1859  ;  and  on  his  appeal  to  the  Deputy  Magistrate,  that  officer  rules 
"  that  a  boat-owner  is  a  labourer,  and  that,  as  such,  he  comes  within  the 
*'  scope  of  the  Act  referred  to. 

"  I  think  that  the  Deputy  Magistrate's  opinion  is  bad  in  law,  the 
"  boat-owner  coming  under  the  definition  of  a  common  carrier,  and  being 
"  therefore  liable  for  the  loss  caused  to  the  respondent  under  Act  III  of 
"  1865  ;  and  I  make  this  reference  because  applications  of  this  sort  to 
"enforce  Act  XIII  of  1859  against  boat-owners  are  of  very  frequent 
41  occurrence  in  this  district.  It  seems  to  me  to  make  no  difference 
"  whether  the  boat-owner  works  along  with  his  boatmen  in  bringing  the 
"  boat  along  or  not." 

[352]  Mr.  Kernan,  for  the  accused. 

Mr.  B.  F.  Grant,  for  complainant. 

JUDGMENT. 

The  complainant  is  a  contractor  for  the  transport  of  salt  to  Madras 
from  certain  factories  in  the  Ennore  Circle,  and  on  6th  March  1889  enter- 
ed into  an  agreement  with  the  defendant,  which  is  termed  a  "  salt 
transport  agreement,"  by  which  the  latter  bound  himself  to  convey  salt  to 
Madras  in  his  boat  from  5th  April  to  30th  September.  The  boat  was  to 
be  used  for  this  service  exclusively,  the  loads  and  rates  being  fixed  in  the 
agreement  and  an  advance  of  Ks.  120  paid.  The  defendant  bound  himself 
to  give  a  bond  for  the  amount  of  license  tax  required  for  the  boat,  which 
tax  was  to  be  paid  by  the  complainant.  It  was  further  provided  that  at  the 
close  of  the  contract  accounts  were  to  be  settled,  and  if  it  was  found  that 
defendant  was  in  plaintiffs'  debt,  his  boat  was  pledged  as  security  for  the 
balance  due. 

*  Criminal  Revision  Cases  Nos.  428  and  429  of  1889. 
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1889  Though  by  the  agreement   the  defendant   pledged  himself  to  convey 

Nov.  1.      salt  in  the  boat,  there  is  nothing  to  show  he  was  himself  to  render  personal 

labour.     It  does  not  appear  to  us  to  fall  within  the  provisions  of  Act  XIII 

APPEL-     of  1859.     It  was  an  agreement  for  the  carriage  of  salt,  but  we  do  not  think 

LATE       that  the  complainant  can  be  termed  an  employer  of  labour,  or  the  defend- 

CBIMINAL.  ant  a   labourer,  within    the    meaning  of  Act    XIII  of    1859.     The  case 

appears   to    us   analogous  to    that   reported  in  High  Court   Proceedings 

13  M.  351=  Of  i3fch  july  1877,  No.  1427,  relating  to  contracts  with  cartmen.     (Weir's 

1  Weir  651.  Criminal  Rulings,  3rd  edition,  page  461.) 

The  orders  of  the  Magistrate  must  be  set  aside. 


13  M   353  =  2  Weir  1. 

[353]  APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Weir. 


QUEEN -EMPBESS  v.  CHEBIA  KOYA  AND  OTHEBS.* 
[10th  and  21st  March,  1890.] 

Penal  Code— Act  XLVof  I860,  Sections  1,  2—  Criminal  Procedure  Code,  Section  1— 
ScJieduled  Districts  Act — Act  XIV  of  1874,  Sections  I  to  7  and  11 — Laws  Local 
Extent  Act— Act  XV  of  1874,  Sections  3,  4 — Criminal  Procedure  in  the  Laccadive 
Islands. 

The  Scheduled  Districts  Act  having  been  extended  to  the  Laccadive  Islands, 
but  no  notifications  having  been  made  under  that  Act  with  regard  to  the  crimi- 
nal law  to  be  administered  there,  the  Penal  Code  and  the  Criminal  Procedure 
Code  are  in  force. 

Accordingly,  when  the  Sub-Collector  of  Malabar,  as  suoh,  tried  and  sentenced 
certain  persona  on  one  of  the  Laccadive  Islands,  not  observing  the  procedure 
prescribed  by  the  Criminal  Procedure  Code: 

Held,  that  the  proceedings  were  void  and  should  be  quashed. 
[D.,  14  M.  121  =  2  Weir  7.] 

PETITIONS  praying  the  High  Court  to  revise  the  findings  and  sentences 
of  J  Twigg,  Sub-Collector  of  Malabar,  in  calendar  cases  Nos.  1,  3  and  4 
of  1889. 

Mr.  K.  Brown,  for  petitioners  in  Petitions  Nos.  30  and  47,  supported 
the  petitions,  firstly,  as  being  preferred  under  Criminal  Procedure  Code, 
Sections  435  and  439  ;  secondly,  if  the  Criminal  Procedure  Code  was 
held  to  be  inapplicable,  as  being  preferred  under  the  High  Court  Charter 
Act  for  the  exercise  of  the  inherent  revisional  jurisdiction  of  the  High 
Court,  and  referred  to  Empress  v.  Burah  and  Book  Singh  (l)  and  Empress 
v.  Burah  (2). 

Eyru  Nambiar,  petitioner  in  petition  No.  46. 

The  Government  Pleader  and  Public  Prosecutor  (Mr.  Powell),  for  the 
Crown. 

The  facts  of  those  cases  and  the  further  arguments  adduced  at  the 
hearing  appear  sufficiently  for  the  purposes  of  this  report  from  the 
following 

JUDGMENT. 

In  these  cases  we  are  asked  to  revise  the  proceedings  of  Mr. 
Twigg,  Sub-Collector  of  Malabar,  in  cases  Nos.  1,  [354]  3  and  4  of  1889, 

•  Criminal  Revision  Cases  Nos.  30,  46  and  47  of  1890. 
(1)  3  C.  63  (78,  122).  (2)  4  C.  172  (176). 
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convicting   certain   inhabitants  of   the  Island    of   Androth,  one   of   the        1890 
Lacoadive  group  of  islands    situated  in  the  Indian  Ocean,  of  the  offences  MARCH  21. 
of  rioting,  causing  hurt  and  committing  affray. 

From  the  record  it  is  gathered  that,  sometime  during  the  year  1889,     APPEL- 
serious  breaches  of  the  peace   occurred  in  the  island  and  were  reported,       LATE 
after  some  delay,  to  the  authorities  on  the  mainland,  viz.,   the  district  CRIMINAL. 
authorities  of    Malabar.     The  matter  was   brought  to  the  notice  of  the 
Madras   Government,  and   on  the  7th  December  the  following  telegram  13  M  333  = 
was   despatched    by   the    Government    of    Madras    to    the  Collector  of    2  Weir  *• 
Malabar  : — 

"No.  443.  Man-of-war  Griffon  placed  at  our  disposal  by  India  ;  will  . 
"  be  at  Calicut  twelfth  instant.     Government  desires  Twigg  proceed  in 
"  her  with   small   force  police  to  Androtb.     His  stay  there  should  not 
"exceed  two  or  three  days.     Issue  necessary  orders." 

It  does  not  appear  from  the  record  what  orders  were  issued  to 
Mr.  Twigg  in  compliance  with  the  direction  of  Government  to  the  Collector 
of  Malabar  "  to  issue  necessary  orders;"  but  the  record  shows  that 
Mr.  Twigg,  being  at  the  time  on  the  Island  of  Androth,  held  an  inquiry  on 
the  13th,  14th  and  15th  December  1889,  and  on  the  date  last  mentioned 
convicted  and  punished  certain  accused  persons,  the  present  petitioners, 
as  follows : — 

(a)  The  nine  persons  concerned  in  criminal  revision  case  No.  30  of 
1890    he    convicted   of    rioting    and    punished  with  fines  varying  from 
Rs.  10  to  Rs.  100  ;  he  also,  in  addition  to  the  sentence  of  fine,  sentenced  one 
of  the  accused,  Kunaangelath  Cheria  Koya,  to  be  rigorously  imprisoned 
for  three  months,  and  be  directed  that  all  the  convicted  persons  be  bound 
over  in  a  sum  of  Es.  500  to  keep  the  peace  and  to  be  of  good  behaviour 
for  a  period  of  two  years. 

(b)  The  two  persons,  who  are  petitioners  in   criminal  revision  case 
No.  46  of  1890  be  found  guilty  of  having  committed  the  offences  of  com- 
mitting an  affray  and  causing  hurt,  and  he  sentenced  one  of  the  persons 
convicted,  viz.,  Tanga  Koya,  to  be  rigorously  imprisoned  for  two  months 
and    the    other,    Kasim    Koya,  to   pay    a  fine  of  Rs.  100.     He  passed 
also  an  order  similar  to  the  order  passed  in  criminal  revision  case  No.  30 
of  1890  in  respect  of  taking  security  to  keep  the  peace  and  be  of  good 
behaviour. 

[355]  (c)  The  eight  persons  to  whom  criminal  revision  case  No.  47  of 
1890  relates  he  found  guilty  of  the  offence  of  causing  hurt  and  sentenced 
to  pay  fines  varying  from  Rs.  10  to  Rs.  100.  He  also,  as  in  the  preceding 
cases,  required  all  the  convicted  persons  to  give  security  to  keep  the  peace 
and  be  of  good  behaviour. 

It  has  here  to  be  observed  that  the  proceedings  of  Mr.  Twigg  convict- 
ing the  petitioners  purport  to  have  been  taken  by  that  officer  in  the 
capacity  of  a  Revenue  officer,  viz.,  Sub-Collector  of  Malabar,  and  not  in 
the  capacity  of  a  Magistrate.  The  copies  of  the  judgments  laid  before  us 
are  headed  "  In  the  Court  of  the  Sub-Collector  of  Malabar." 

In  this  connection  it  may  also  be  observed  that  in  his  judgment  and 
in  the  record  of  the  proceedings,  Mr.  Twigg  has  employed  the  terminology 
of  the  Indian  Penal  Code,  and  that  in  binding  over  the  convicted  persons 
to  keep  the  peace  and  be  of  good  behaviour  he  has  apparently  followed  a 
procedure  specially  provided  in  the  Criminal  Procedure  Code. 

Although  these  last-mentioned  circumstances  might  seem  at  first 
sight  to  point  to  Mr.  Twigg  having  been  at  least  to  some  extent  guided 
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1890       in  his  proceedings  by  the  Indian  Penal  and  Procedure  Codes,  it  is  never- 

MABCH  21.  theless  clear  on   the  face   of  hhe  proceedings,   and   it  is   not,   we   believe, 

seriously  disputed  that  Mr.  Twigg  purported  to  act  as  Sub-Collector  and 

APPEL-     no(;  as  a  Magistrate  deriving  hie  powers  under  the  Code  of  Criminal  Pro- 

LATE       cedure,  and  the  first  objection  to  Mr.  Twigg's  proceedings  taken  before  us 

CRIMINAL,  is  that,  as  Sub-Collector  of  Malabar,  Mr.  Twieg  had  no  jurisdiction  to  try 

the  accused. 

Assuming  for  argument's  sake  that  Mr.  Twigg  could  be  taken  to  have 
2  Weir  1.  acted  as  a  Magistrate  under  the  powers  derived  from  the  Code  of  Criminal 
Procedure,  it  is  arqued  that  the  proceedings  are  vitiated  by  material 
irregularities,  such  as*  the  omission  apparently  to  affirm  the  witnesses,  the 
adoption  of  a  summary  mode  of  procedure  in  respect  of  cases  not  summarily 
triable,  and  by  other  matters  that  need  not  be  specially  noticed. 

On  the  state  of  circumstances  above  set  out,  the  question  which  we 
have  to  determine  is  whether  the  Indian  Penal  Code  and  the  Indian 
Criminal  Procedure  Code  are  or  are  not  in  force  in  the  Island  of  Androth. 
This  island,  with  the  other  islands  of  the  southern  group  of  the 
Laccadives,  formed  part  of  the  territory  of  the  Beebee  of  [356]  Canna- 
nore,  and  by  the  storm  and  conquest  of  Cannanore  towards  the  end  of 
the  year  L791  fell  into  the  possession  of  the  Honourable  East  India 
Company  along  with  the  rest  of  the  Beebee's  dominions.  The  same 
islands  were  also  included  in  the  cessions  of  Tiopu's  entire  dependencies  in 
Malabar  made  at  the  peace  of  Seringapatam  in  1792.  They  thus  became 
an  integral  portion  of  the  territories  which  became  vested  in  Her  Majesty 
by  the  Statute  21  and  22  Vic.,  Cap.  106,  and,  though,  as  appears  from 
the  subjoined  brief  narrative  *  of  the  history  of  the  islands  extracted 

*  In  the  Cannanore  family,  which,  in  addition  to  their  estates  on  the  mainland, 
held  psss-ession  of  the  Southern  Laccadive  Islands,  the  chief  male  representative  of  the 
family  was  called  Ally  Rajah  or  Audy  Rajah,  the  prince  of  the  sea.  The  last  of  these 
was  succeeded  by  his  niece,  whose  husband  died  during  the  siege  of  Cannanore  in 
1790.  This  lady  was  succeeded  by  her  daughter  and  grand-daughter.  The  lass  died  in 
October  1861  and  was  succeeded  by  her  son  Ally  Rajah,  who  died  in  1870,  and  was  suc- 
ceeded by  his  nephew,  the  present  Ally  Rajah.  This  family,  at  first  tributary  to  the 
Raj  ibs  of  Colatoonad,  became  independent  about  the  middle  of  the  last  century.  After 
Hyder  Ally's  conquest  of  Malabar  in  1766,  the  representative  of  the  family  became  his 
ally.  Cannanore  was  taken  by  the  British  during  the  war  with  Tippoo  in  1784,  an 
indemnity  was  exacted  from  the  Beeby,  and  a  tribute  of  one  lakh  of  rupees  wis  imposed 
upon  her.  On  the  conclusion  of  peace  with  Tippoo,  matters  reverted  to  their  former 
position;  but  when,  in  1790,  war  again  broke  out  with  Tippoo,  the  Beeby  instigated  the 
Moplahs  against  the  Nayars,  the  Company's  allies.  Cannanore  was  taken  by  storm, 
the  possessions  of  the  Beeby  became  the  right  of  the  British  Government  by  conquest, 
and  were  included  in  the  cessions  made  by  Tippoo.  She  was,  however,  allowed  to  retain 
her  possessions  on  condition  of  paying  a  moiety  of  the  produce  of  her  country,  both 
on  the  mainland  and  in  the  five  islands,  amounting  in  all  to  Rupees  4,340,  and  Rupees 
10,000  per  annum  as  a  similar  share  of  the  produce  and  commercial  advantages  accru- 
ing from  the  Laccadives.  She  also  executed  an  agreement  in  1793  engaging  to  submit 
to  the  sequestration  of  the  Laccadivea  if  it  should  be  ordered  by  the  British  Govern- 
ment. Commissioners  were  sent  to  investigate  the  resources  of  the  islands,  the  treat- 
ment of  the  islanders  by  the  Beeby,  the  abuses  connected  with  her  monopoly  of  coir 
and  similar  matters.  After  a  tedious  negotiation,  a  provisional  agreement  was,  in  1796, 
signed  by  the  Beeby,  subject  to  ratification  by  Government,  by  which  she  engaged  to 
pay  Rupees  15,000  per  annum  to  the  Brish  Government,  but  the  rights  of  Govern- 
ment to  the  islands  under  the  agreement  of  1793  were  in  no  way  altered  or  done 
away  with.  Owing  to  the  breaking [357] out  of  the  war  with  France  and  other  considera- 
tions, negotiations  for  the  surrender  by  the  Beeby  of  her  sovereignty  of  the  is- 
lands, for  the  reform  of  the  administration  and  for  the  freedom  of  trade  were 
not  completed,  and  for  many  years  the  Laccadive  Islands  remained  unnoticed. 
In  1848  petitions  from  the  islanders  complaining  of  the  oppression  of  the  Beeby 
attracted  attention,  and  a  British  officer  was  deputed  to  report  on  the  subject. 
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from  the  Manual  of  the  Administration  of  the  Madras  Presidency,  a  large        1890 
share  of  administrative  independence  in  their  internal   management  was,   MARCH  21. 
till  the  year  1875,  left  in  the  hands    of  the  Beebee   and  her  successors,  it        ~ 
is  clear,  having   regard    to   the   provision  of  Sections    1    and    2   of   the     APPEL- 
Indian  Penal  Code  and  of  Section   1  of  the  Code  of   Criminal  Procedure      LATE 
that  the  provisions  of  these  codes  apply  to  the  islands,    unless  it  can  CRIMINAL, 
be  shown  thafc  they  are  expressly  rendered  inapplicable  by  special  legisla- 
tion. 13  M>  383=a 

Such   special  legislation,  if    it    exits,   must    be    sought  for    in    the    2 
enactments    of    the   Government    of    India   known    as   the    Scheduled 
[357J  Districts  Act  and  the  Laws  Local  Extent  Act,  Acts  Nos.  XIV  and 
XV  of  1874. 

The  Scheduled  Districts  Act  provides  in  Section  1  that  the  Act  extends, 
in  the  first  instance,  to  the  whole  of  British  India  other  than  the  terri- 
tories mentioned  in  the  first  schedule  hereto  annexed,  and  it  shall  come  into 
force  in  each  of  the  scheduled  districts  on  the  .issue  of  a  notification  under 
Section  3  relating  to  such  district.  Section  2  of  the  Act  declares  that 
certain  enactments  set  out  in  Schedule  II  of  the  Act  shall  be  repealed. 
Then  Section  3  of  the  Act  provides  that  the  local  Government,  with  the 
previous  sanction  of  the  Governor-General  in  Council,  may,  from  time  to 
time,  by  notification  in  the  Gazette  of  India  and  also  in  the  Local 
Gazette — 

(a)  declare  what  enactments  are  actually  in  force  in  any  of  the 

scheduled  districts  or  in  any  part  of  any  such  district ; 

(b)  declare  of  any  enactment  that  it   is   not  actually  in  force  in 

any  of  the  said  districts  or  in  any  part  of  any  such  district. 

[358]  Section  4  of  the  Act  provides  that  on  the  issue  under  Section  3  of 
a  notification  declaring  what  enactments  are  in  force  or  not  in  force  in  any 
scheduled  district,  the  enactments  so  notified  shall  be  deemed  to  be  in  force 
or  not  in  force  according  to  the  tenor  of  the  notification  in  such  district, 
and  every  such  notification  shall  be  binding  on  all  Courts  of  law. 

Section  5  gives  to  the  local  Government,  with  the  previous  sanction  of 
the  Governor-General  in  Council,  power  to  extend,  by  notification,  to  any 
scheduled  district  or  to  any  part  of  any  such  district,  any  enactment 

The  Beeby's  resources  having  been  much  crippled  by  the  damage  caused  by  a 
recent  storm,  she  was  compelled  to  ask  for  a  remission  of  the  peshcush  which 
had  fallen  much  into  arrears.  The  request  was  granted  on  condition  of  her 
introducing  the  necessary  reforms  into  her  administration,  but  as  she  declined  to 
do  so,  the  offer  of  remission  was  recalled  and  her  lands  at  Cannanora  were  attached  for 
arrears  of  peshcush.  In  1854  the  Lacoadives  were  sequestrated  on  a  similar  account 
and  brought  under  British  management.  Tine  island  of  Minicoy,  which  the  Beeby 
claimed  as  her  private  property,  offered  open  resistance  to  the  authority  of  Government, 
and  WAS  not  finally  brought  under  control  till  1858.  The  islands  were  restored  to  the 
Beeby  shortly  before  her  death  in  1861  with  a  distinct  intimation  that,  in  the  event  of 
any  acts  of  oppression  or  extortion  being  proved  against  her  or  her  agents,  Government 
would  sequestrate  the  islands  in  order  to  compel  the  introduction  of  good  Government. 
During  the  rule  of  her  son  and  successor,  Ally  Rajah,  the  same  mal-administration  con- 
tinued. While  complaints  on  his  part  regarding  the  evasion  by  the  islanders  of  the 
monopoly  of  coir  were  frequent,  counter-charges  were  brought  by  them  of  oppression  on 
the  part  of  the  Rajah  and  his  agents  in  collecting  the  dues.  Inquiries  conducted  on 
the  spot  showed  that  the  Rajah's  authority  was  completely  in  abeyance  in  the  three 
principal  islands,  and  that  he  was  powerles-s  to  enforce  the  monopoly.  Ally  Rajah  died 
in  1870  and  was  succeeded  by  Moos*  Ally  Rijah,  the  present  head  of  the  family  ;  but 
no  improvement  took  place  in  the  relations  bet  ween  tb  a  Raj  ih  and  the  islanders.  At 
length  as  there  was  no  hope  of  any  reform  in  the  administration  as  the  Raj*h  declined 
to  abolish  the  monopoly,  and  as  the  arrears  of  peshcush  had  again  accumulated  to  a 
large  sum,  the  islands  were  attached  and  their  administration  was  assumed  by  the 
British  Government  in  1875. 
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1890        which  is   in    force   in    any  parb  of   British    In<1ia   at  the   date  of    such 
MABCH  21,   extension. 

Then    Section    6    authorizes  the  local    Government   from    time    to 
APPEL-     time— 

LATE  (a)    to  appoint  officers  to  administer  civil    and  criminal    justice 

CRIMINAL.  and  to  superintend    the  settlement  and  collection  of  the  public 

" —  revenue  and    all   matters  relating  to  rent,  and  otherwise  to 

'    v  conduct  the  administration  within  the  scheduled  districts  ; 

(b)  to  regulate  the  procedure  of  the  officers  so  appointed,  but  not 

so  as  to  restrict  the  operation  of  any  enactment  for  the  time 
being  in  force  in  any  of  the  said  districts  ; 

(c)  to  direct  by  what  authority  any  jurisdiction,  powers  or  duties 

incident  to  the  operation  of  any  enactment  for  the  time  being 
in  force  in  such  district  shall  be  exercised  or  performed. 

Section  7  preserves  and  continues  pending  express  alteration  the 
authority  of  all  heretofore  existing  rules  and  all  previously  appointed 
officials. 

Finally,  Section  11  of  the  Act  provides  that  nothing  contained  in  this 
Act  or  in  any  notification  issued  under  the  powers  thereby  conferred  shall 
be  deemed  to  affect  any  law  other  than  laws  contained  in  Acts  or  Regula- 
tions or  in  Eules  made  in  the  exercise  of  powers  conferred  by  such  Acts  or 
Regulations. 

In  the  first  schedule  to  the  Act  under  the  heading  "  Scheduled 
Districts,  Madras,"  we  find  as  parb  IV  the  Laccadive  Islands,  including 
Minicoy. 

Turning  to  the  Laws  Local  Extent  Act  XV  of  1874,  we  find  in  Section  3 
that  the  Acts  mentioned  in  the  first  schedule  thereto  annexed  are  now 
in  force  throughout  the  whole  of  British  India,  except  the  scheduled  dis- 
tricts. In  the  first  schedule  referred  to,  [359]  it  has  to  be  noted,  neither 
the  Indian  Penal  Code  nor  the  Code  of  Criminal  Procedure  is  mentioned, 
although  the  Code  of  Civil  Procedure  is  mentioned. 

The  above  examination  of  these  special  enactments  shows  that  the 
Scheduled  Districts  Act  comes  into  force  in  each  of  the  scheduled  districts 
only  on  the  issue  of  the  notification  under  Section  3  of  the  Act.  Section  3 
says  the  local  Government  may,  by  notification,  declare  what  Acts  are 
and  what  are  not  in  force,  and  Section  4  shows  that  it  is  only  on  the  issue 
of  such  a  notification  that  the  enactments  notified  shall  be  deemed  to  be 
or  not  to  be  in  force,  and  the  notification  thereof  to  be  binding  on  all 
Courts  of  law. 

Now  it  is  admitted  that  so  far  "the  only  notification  issued  by  the 
Local  Government  in  any  way  affecting  theae  islands  is  a  notification,  dated 
19th  February  1889,  in  the  following  terms  : — 

"  No.  83.  In  exercise  of  the  powers  conferred  by  Section  3  of 
"  the  Scheduled  Districts  Act,  1874,  the  Governor  of  Fort  St.  George 
"  in  Council  is  pleased,  with  the  previous  sanction  of  the  Governor 
"  General  in  Council,  to  declare  that  the  Act  is  in  force  in  all  sche- 
"  duled  districts  of  Madras  in  which  it  has  not  already  been  declared  in 
"  force." 

The  effect  of  this  notification,  as  we  understand  it,  is  to  place  all 
the  Madras  scheduled  districts  in  a  position  to  be  operated  on  by  further 
notifications  under  Section  3  of  the  Act,  declaring  that  such  and  such  Acts 
are  in  force  or  are  not  in'  force  in  such  districts.  These  islands  have, 
however,  not  been  operated  upon  by  any  such  further  notification  or 
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notifications,  and  as  far  therefore  as  the  Scheduled  Districts  Act  is  con-       1890 

cerned,  the  position  is  that  the  laws  applicable  to    British  India  generally    MARCH  21. 

and  not  specially  excluded  from  operation  by    the  mere  fact  of  a  district 

being  a  scheduled  district  are  in  torce  in  these  islands.     Section  2  of   the     APPEL- 

Scheduled  Districts  Act  read  with  Schedule  II  of  that  Act  and  the  Laws       LATE 

Local  Extent  Act,  Section  3  read  with  Schedule  I  of  the  latter  Act  show  CRIMINAL, 

that  the  Code  of  Criminal  Procedure  and   Penal  Code   are  not   excluded 

from  applicability  to  a  scheduled  district  by  the  mere  fact  of  such  district  13  M.  353  = 

being  declared  to  be  a  scheduled  district.  2  Weir  1. 

It  may  here  be  noticed  that  the  Local  Government  by  a  notification 
of  the  same  date  as  that  already  referred  to,  viz.,  19th  February  1889, 
declared  certain  sections  of  the  Code  of  Civil  [360]  Procedure  to  be  in 
force  in  the  Madras  scheduled  districts.  This  action  on  the  part  of  the 
Government  declaring  certain  provisions  of  the  Civil  Procedure  Code 
applicable  to  the  islands  is  significant.  It  may  be  taken  by  implica- 
tion to  show  that  the  local  Government  did  not  intend  to  exclude 
the  operation  of  the  Penal  Code  and  Criminal  Procedure  Code  from 
these  islands. 

The  same  inference  is  also  derivable  from  a  number  of  other  notifica- 
tions issued  by  the  local  Government  from  time  to  time  in  respect  of 
certain  specified  Madras  scheduled  districts.  These  notifications  are  set 
out  in  a  work  *  compiled  by  authority,  and  their  effect  is  to  show  that  the 
Madras  Government  has,  when  so  advised  or  when  it  has  thought  proper, 
declared  certain  enactments  to  be  in  force  in  certain  of  the  Madras 
scheduled  districts  other  than  those  with  which  we  have  to  deal.  It  has 
also,  acting  under  the  authority  conferred  in  that  behalf  in  Section  6  (6) 
of  the  Scheduled  Districts  Act  framed  rules  for  the  guidance  of  the  officials 
administering  certain  scheduled  districts. 

In  the  course  of  the  argument,  it  has  been  stated  by  the  learned 
Government  Pleader  that  in  1876  the  Government  considered  that  it  was 
not  desirable  to  bring  these  islands  under  the  general  criminal  law  in  force 
in  the  mainland.  Whatever  may  have  been  the  views  of  Government  on 
the  subject,  it  has  been  admitted,  as  already  stated,  that  no  notification 
under  the  Scheduled  Districts  Act  affecting  these  islands  has  been  issued 
other  than  the  notification  of  19th  February  1889  already  referred  to. 

The  conclusion,  therefore,  which  we  arrive  at  on  an  examination  of 
the  special  legislation  contained  in  these  two  Acts  is  that  the  Penal  Code 
and  the  Criminal  Procedure  Code,  nst  having  been  by  any  notification 
under  Section  3  of  the  Scheduled  Districts  Act  expressly  declared  to  be 
inapplicable  to  the  Laccadive  Islands,  are  in  force  in  such  islands.  Any 
act  done  in  these  islands  contrary  to  the  provisions  of  the  Penal  Code 
can,  therefore,  under  the  provisions  of  Section  2  of  that  code  and  of  Stction 
5  of  the  Criminal  Procedure  Code,  be  inquired  into  and  tried  only  in 
accordance  with  the  provisions  of  the  latter  code.  In  the  cases  now 
before  us  it  has  been  found  that  Mr.  Twigg,  although  he  holds  the 
office  of  Joint  Magistrate  of  Malabar,  and  as  such  possesses  the  powers 
of  a  First-class  Magistrate,  did  not  exercise  authority  or  [361]  purport  to 
exercise  authority  in  the  islands  in  virtue  of  his  office  of  Joint  Magistrate 
of  Malabar,  but  in  virtue  of  his  office  of  Sub-Collector  of  Malabar. 

*  List  of  notifications  and  rules  issued  and  published  under  the  provisions  of  Acts 
and  Regulations,  printed  at  the  Government  Press  in  1887. 
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1890  This  being  so,  we  must  hold  that  in   convicting  and  punishing  the 

MARCH  21.  accused  whose  cases  are  now  before  us,  he  acted  without  authority,  and 

that  his  proceedings  were  void  and  must  be  quashed. 

APPEL-  The  proceedings  being  void  ab  initio  for  the  reasons  stated,  it  becomes 

LATE       unnecessary  to  notice  the  other  irregularities  alleged  against  Mr.  Twigg's 
CRIMINAL,  proceedings.     These  latter  would  only  require  consideration  in  case  it  had 
been  shown  that  Mr.  Twigg  had  proceeded  or  professed  to  proceed  under 
13  M.  383=  the  Indian  Penal  Code  or  Criminal  Procedure  Code. 
2  Weir  1.  jror  the  reasons  stated,  we  quash  the  proceedings  and  direct  that  the 

accused  Kunnangelath  Cheria  Koya  and  Tanga  Koya  be  set  at  liberty  and 
that  the  fines  imposed  on  all  or  any  of  the  accused,  if  they  have  been  paid 
or  collected,  be  refunded. 

The  orders  requiring  the  accused  to  give   security  to  keep  the  peace 
and  be  of  good  behaviour  are  also  quashed. 


13  H.  361. 

• 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  mid  Mr.  Justice  Handley. 


EASWARA  Doss  (Plaintiff],  Appellant  v.  PUNGAVANACHARI 
AND  OTHERS  (Defendants),  Respondents*      [14th  February,  1890.] 

Rent  Recovery  Act  (Madras)—  Act  VIII  of  1865,  Sections  3,  7,  51,  87 — Jurisdiction  of 
Civil  Courts — Suit  to  enforce  acceptance  of  improper  pxtta — Dezree  for  rent  — 
Limitation — Evidence  of  local  usage— Judgments  not  inter  partes. 

A  landlord  sued  his  tenants  in  the  Court  of  a  District  Mansif  to  enforce  accept- 
ance of  pattaa  and  tha  execution  of  muohalkas  by  them,  and  to  resover  arrears 
of  rent.  The  suits  were  filed  more  tnan  thirty  days  after  tender  of  the  pattas, 
which  were  found  to  contain  cartain  impropar  stipulations  : 

Held,  {I)  the  suit  was  not  barred  by  the  rule  of  limitation  in  Rant  Racovery 
Act,  Section  51  ; 

(2)  the  Civil  Court  had  jurisdiction  to  entertain  the  suit  and  to  modify 
the  pattas  where  they  were  found  to  ba  impropar  and  to  enforce  the  execution 
of  corresponding  muchalkas  ; 

[362]  (3)  the  claim  for  rent  should  have  been  disallowed  on  the  ground 
that  the'pattas  as  tendered  were  improper  pattas—  N'J.rasimmi  v.  Suryanar*  - 
yana  (1)  distinguished. 

Pur  cur. — "The  decisions  [as  to  rates  of  rent]  in  previous  suits  are  admissible 
"  as  evidence  of  local  usigj,  though  thetenin!;s  in  tha  casas  bafore  them  were 
"  not  parties  to  them." 

[Overruled,  14  M.  441  (P. B.);  R.,  23  B.  602  (607)  ;  27  M.  143  (143)  =  8  C.W.N.162 
=  14  M.L.J.  1  =  6  Bom.  L.R.  241  (P.O.).] 

SECOND  appeals  against  the  decrees  of  S.  T.  McCarthy,  District 
Judge  of  Cbingleput,  in  aopeal  suit  No.  182  of  1888,  &c  ,  modifying  the 
decrees  of  S.  A.  Krishna  Bow,  District  Munsif  of  Poonamallee,  in  original 
suit  No.  302  of  1885,  &c. 

Suits  by*  the  Zemindar  of  Pallavaram  against  his  tenants  to  enforce 
the  acceptance  of  patbas  and  the  exesutioo  of  muchalkas  and  to  recover 
arrears  of  rent  for  Faslis  1291-93.  The  suits  were  filed  more  than  two 
months  after  the  tender  of  the  pattas.  The  farther  facts  of  these  cases 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the 
High  Court. 

*  Second  Appeals  Nos.  197  to  203,  265  and  5il  to  551  of  1889. 
(1)  12  M.  481. 
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The  District  Munsif  and,  on  appeal,  the  District  Judge  made  certain        1890 
alterations  in  the  pattas  with  reference  to  stipulations  for  the  payment  of     FEB.  14. 
merais,  but  in  other  respects  their  decrees  were  in  accordance  with  the 
prayer  of  the  plaint.  APPEL- 

The  plaintiff  preferred   second    appeal  No.  197  of  1889,  &c.,   against       LATE 
the  decrees,  so  far  as  they  modified  the  pattas,  and  the  tenants  preferred      ClVIL. 

second  appeal  No.   541   of  1889,  &c.,   against  the  decrees  on   the  ground        

(among  others)  that  they  had  been  passed  without  jurisdiction.  "  Mf  361 

Mr.  Subramanyam,  for  appellant  in  second  appeal  No.  197  of  1889  and 
for  respondent  in  second  appeal  No.  541  of  1889. 

Parthasaradhi  Ayyangar,  for  respondent  in  second  appeal  No.  197?of 
1889  and  for  appellant  in  second  appeal  No.  541  of  1889. 

JUDGMENT. 

In  these  cases,  the  plaintiff  is  the  Zemindar  of  Pallavaram,  and  the 
defendants  are  his  Sukavasi  tenants.  He  sued  in  the  Court  of  the  Dis- 
trict Munsif  of  Poonamallee  to  compel  them  to  accept  either  the 'pattas 
tendered  by  him  or  such  other  pattas  as  the  Court  might  consider  proper, 
to  execute  mucbalkas  in  accordance  with  them  and  to  pay  the  rent  due 
for  three  years,  viz.,faslis  1291-93.  The  Judge  held  that  the  tenants  were 
at  liberty  to  pay  merais  to  those  who  were  entitled  to  them  direct,  and 
that  no  tank  merai  was  payable  to  the  plaintiff,  and  he  [363]  decreed  the 
claim  except  so  far  as  it  related  to  the  merais.  The  plaintiff  appeals  in 
second  appeals  Nos.  197  to  208  and  265  of  1889  and  contends  that  the 
merais  should  also  have  been  decreed  to  him.  The  defendants  appeal  in 
second  appeals  Nos.  541  to  551  of  1889  and  object  to  the  rest  of  the 
decree  on  several  grounds.  It  is  first  urged  on  their  behalf  that  a  suit  to 
enforce  the  acceptance  of  a  patta  is  a  special  remedy  provided  by  a 
special  Act,  and  that  it  can  only  be  available  in  a  Eevenue  Court. 
But  it  was  held  by  this  Court  in  Karim  v.  Muhammad  Kadar  (1)  in 
3879  that  a  regular  suit  might  be  maintained  in  a  Civil  Court  to  enforce 
the  acceptance  of  a  patta.  The  plaintiff  in  that  case  asked  that  the 
defendant  who  denied  the  tenancy  might  be  directed  to  accept  a  patta  and 
to  execute  a  muchalka  and  it  was  decided  that  the  remedy  by  summary 
suit  was  originally  given  as  an  alternative  remedy  as  pointed  out  in 
Gopalasarumy  Miidelly  v.  Mukkee  GopaUer  (2),  and  that  there  was  nothing 
in  Act  VIII  of  1865  to  show  that  the  landlord  was  debarred  from  the 
remedy  by  a  regular  suit.  It  was  observed  that  Section  3  of  Act  VIII  of 
1865,  imposed  on  a  landholder  the  obligation  to  enter  into  written  engage- 
ment with  his  tenants,  and  that  if  the  action  of  the  tenants  precluded 
him  from  doing  what  the  law  enjoined  him  to  do,  and  without  which  he 
was  disabled  from  making  use  of  the  summary  remedies  under  the  Act,  he 
would  have  the  right  of  action  to  compel  the  tenants  to  do  that  which  would 
enable  him  to  conform  to  the  law,  unless  such  right  of  action  was  taken 
away  by  other  provisions  of  the  law.  We  may  add  that  the  landlord  is 
-also  precluded  by  Section  7  of  the  Eent  Eecovery  Act  from  suing  for  rent 
or  otherwise  enforcing  the  terms  of  a  tenancy  in  a-Civil  Court  unless  pattas 
and  muchalkas  have  been  exchanged  as  directed  by  Section  3,  or  unless 
the  party  attempting  to  enforce  the  contract  has  tendered  such  a  patta  or 
muchalka  as  the  other  party  was  bound  to  accept  or  execute  or  unless 
both  parties  have  agreed  to  dispense  with  pattas  and  muchalkas. 
The  principle  recognized  by  the  decision  was  that  a  suit  to  enforce  the 
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acceptance  of  a  patta  is,  when  brought  in  a  Civil  Court,  a  remedy 
npcessary  to  the  fulfilment  of  the  obligation  impose-!  apon  the  landlord  by 
Section  3,  and  to  the  exercise  of  his  right  to  sue  in  a  Civil  Court  for 
arrears  of  rent  or  for  enforcing  other  tarms  of  the  tenancy  which  he  is  at 
[364]  liberty  to  do  under  Section  87  of  Act  VIII  of  1865.  The  decision 
in  Narasimma  v.  Suryanarayana  (1)  to  which  our  attention  has  been  drawn 
is  not  in  conflict  with  the  case  already  citel.  It  was  observed  in  that 
case  also  that  the  object  of  the  Act  in  requiring  the  exchange  of  pitta  and 
muchalka  was  to  ensure  the  existence  of  evidence  of  the  terms  of  the 
holding,  and  that,  in  order  to  secure  this  evidence,  a  landlord  might  main- 
tain a  declaratory  suit  and  the  execution  of  a  muchalka  by  the  tenant 
might  be  treated  as  a  relief  consequential  on  such  declaration.  It  is  open 
to  the  landlord  to  ask  for  a  declaration  that  the  patta  tendered  by  him  was 
the  one  which  it  was  lawful  for  him  to  tender,  and  if  it  was  not,  what  was 
a  proper  patta  which  he  was  bound  to  tender,  and  the  observation,  there- 
fore, that  the  Court  was  not  at  liberty  to  amend  the  patta  had  reference  to 
the  frame  of  the  plaint  in  that  particular  case  aod  the  form  in  which  a 
declaration  ought  to  be  made  with  reference  to  it.  We  also  find  that 
Karim  v.  Muhammad  Kadar  (2)  was  not  cited  and  overruled  in  Narasimma 
v.  Suryanarayana^) .  The  first  objection  must  therefore  be  disallowed. 

Another  contention  is  that  the  Courts  below  were  in  error  in  decreeing 
rent  whilst  they  found  that  the  patta  tendered  required  to  be  modified 
so  far  as  it  related  to  the  merais  claimed  from  the  tenants.  They  con- 
sidered that  the  rates  of  rent  claimed  were  proper  and  that  the  insertion 
in  the  pattas  of  the  item  of  merais  which  were  in  their  opinion  not  due 
to  the  landlord  either  wholly  or  partly  was  not  important.  But  it  is 
provided  by  Section  4  of  Act  VIII  of  1865  that  the  pattas  shall  also 
include  the  fees  oavable  with  the  rent  according  to  local  usage,  and  if  they 
were  not  really  due  and  yet  were  included  in  the  patta  tenlered  by  the 
landlord,  we  cannot  say  that  the  patta  was  one  which  the  tenant  was 
bound  to  accept  within  the  meaning  of  Section  7  of  Act  VIII  of  1865. 
The  patta  must  be  regarded  as  indivisible,  otherwise  the  terms  of  the 
tenancy  will  be  left  in  part  uncertain  and  the  intention  of  the  legislature 
thereby  frustrated.  We  must  set  aside  the  decree  of  the  District  Judge 
so  far  as  it  directs  payment  of  rent  and  order  that  the  claim  for 
rent  be  disallowed  on  the  ground  that  the  patta  tendered  was  not  the 
proper  patta. 

The  next  objection  taken  before  u=i  is  that  the  suit  was  barred  by 
Section  51  of  Act  VIII  of  1865.  The  remedy  sought  to  be  [365]  enforced 
is  not  under  the  Act,  but  it  is  a  regular  suit  for  a  declaration  with  such 
consequential  relief  as  may  be  lawfully  awarded.  We  are,  therefore,  of 
opinion  that  Section  51  is  no  bar  to  the  suits  before  us. 

Nor  do  we  consider  that  the  Judge's  finding  as  to  the  rates  at  which 
rent  is  payable  is  open  to  any  vilid  objection.  The  decisions  in  previous 
suits  are  admissible  as  evidence  of  local  usage,  though  the  tenants  in  the 
cases  before  us  were  not  parties  to  them.  There  is  also  other  evidence  on 
the  record  in  support  of  the  finding. 

It  is  urged  on  behalf  of  the  plaintiff .  who  is  the  appellant,  in  second 
appeals  Nos.  197  to  208  and  265,  that  merais  are  payable  to  him  according 
to  local  usage.  On  this  point  the  evidence  was  conflicting,  and,  though  the 
District  Munsif  decided  in  his  favour  except  as  to  the  tank  merai  and 
the  merai  payable  to  Village  Officers,  the  Judge  disagreed  with  him  and 
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found  that  the  merais  wer^  payable  by  tenants  so  fa1-  a?  they  were  due 
direct  to  the  parties  entitled  to  them.  Primi  facie  tenants  are  liable  to 
pay  only  to  the  parties  who  are  entitled  to  them,  unless  a  special  usage 
to  the  contrary  is  clearly  established.  There  was  evidence  upon  which  the 
Judge  was  entitled  to  come  to  the  conclusion  at  which  he  arrived  and 
we  are  nob  at  liberty  to  interfere  with  his  finding  in  second  appeal. 

In  modfication  of  the  decree  of  the  District  Court,  we  direct  that  the 
plaintiff's  suit  be  dismissed  so  far  as  it  re'ates  to  rent  and  that  the  decree 
be  otherwise  confirmed.  The  costs  of  second  appeals  preferred  by  the 
tenants,  in  Nos.  541  to  551,  will  be  assessed  proportionately.  The  second 
appeals  preferred  by  the  landlord,  in  Nos.  197  to  208  and  265,  are  hereby 
dismissed  with  costs. 


13  H.  366. 
[366]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice  and 
Mr.  Justice  Handley. 


GURUVA  (Defendant  No.  1),  Appellant  v.  SUBBAKAYUDU  (Plaintiff), 
Bespondent*      [Ktth  and  27th  March,  1890.] 

Civil  Procedure  Cole,  Section  283— Party   to  execution  proceedings— Limitation  Act- 
Act  XV  of  1877,  Schedule  II.  Article  11. 

A  in  execution  of  a  decree  against  B  attached  a  house.  C  intervened  and  the 
property  was  released  from  attachment.  A  then  brought  <*  suit  against  B  and  0 
to  establish  the  title  of  B  to  the  house  and  obtained  a  decree.  B  was  ex  parte 
throughout.  In  an  appeal  by  C  a  decree  was  passed  by  consent  of  A  and  C  reversing 
the  decree  appealed  against.  B  now  sued  C  and  another,  more  than  a  year  from 
the  date  of  the  order  removing  the  attachment,  to  obtain  a  declaration  of  title  to 
the  house  : 

Held,  that  since  there  was  nothing  to  show  that  the  order  releasing  the  attach- 
ment was  an  order  against  the  plaintiff,  the  suit  was  not  barred  by  limitation. 

[Appr  ,  31  M.  163  (16S)  =  18  M.L  J.  26  =  3  M.L.T.  256  ;  13  M.L  J.  367  (368) ;  R.,  35 
M.  35 '39)  =  21  M.L.J.  756  =  8  M.L.T.  381.] 


SECOND  appeal  against  the  dpcree  of  G.  T.  Mackenzie,  District 
Judge  of  Kistria,  in  appeal  suit  No.  776  of  1888,  reversing  the  decree  of  O.V. 
Nanjundayya.  Acting  District  Munsif  of  Guntur,  in  original  suit  No.  128 
of  1888. 

Suit  to  declare  the  plaintiff's  title  to  a  certain  house  which  defendant 
No.  2  purported  to  have  mortgaged  to  defendant  No.  1. 

In  original  suit  No.  281  of  1880  one  Subba  Reddi  obtained  a  decree 
against  the  plaintiff  and  attached  this  house.  Defendar-t  No.  2  intervened 
and  the  property  was  released  from  attachment.  Then  Suhba  Reddi 
filed  original  suit  No.  139  of  1881  tr  establish  the  title  of  his  judgment- 
debtor  to  the  house.  It  was  dismissed,  but  Subba  Reddi  filed  appeal  No. 
105  of  1882  before  the  District  Court  and  there  obtained  a  dpcrpe  Second 
apneal  No.  679  of  1883  was  then  made  to  the  High  Court  bv  Suhba  R«ddi. 
The  present  plaintiff  did  not  appoar,  but  defpn-1i.nt  No.  2  apnearpd.  Suhba 
Reddi's  decree  being  satisfied,  the  parties  entered  into  a  compromise  and  r.ho 
High  Court,  by  consent  or  the  parties,  passed  a  decision  reversing  the  decree 
of  the  District  Court  and  dismissing  the  suit. 

The  defendants  contended  that  the  order  releasing  thn  property  from 
attachment  on  the  petition  of  defendant  No.  2  remained  [367]  good,  and 
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1890       that  under  Section   283   of   the  Civil  Procedure  Code  it  was   conclusive 
MARCH  27,  against  plaintiff  who  did  not  bring  a  suit  within  a  year. 

The  District   Munsif   held    that   the   ahove  plea    should    avail   and 
APPEL-     dismissed  the  suit.     On  appeal  the  District  Judge   reversed  the  decree  of 
LATE       the   District    Munsif   and   passed  a  decree   as   prayed    observing    with 
CIVIL,     reference  to  the  above  plea : — 

"  The  Full  Bench  decision  in  Metietom  Perengaryprom  v.  P.  Damodren 

3  M.  366.  '  Nambudry  (l)  shows  that  such  an  order  is  binding  between  the 
judgment-debtor  and  the  intervening  claimant,  but  I  understand  that 
plaintiff's  reply  to  this  is  that  the  Courts  must  deal  with  this  question  in 
a  manner  similar  to  the  mode  of  dealing  with  benami  transactions. 
Plaintiff  says  that  in  the  previous  proceedings  he  and  second  defendant, 
who  is  his  mother,  were  in  collusion  to  delay  or  defeat  the  satisfaction 
of  the  decree  held  by  the  creditor  Subba  Eeddi,  and  that  their  collusive 
pleas  even  if  successful  then  against  the  creditor  ought  not  to  prevent 
an  inquiry  upon  the  merits  into  the  present  dispute  between  the  two 
parties  who  then  colluded.  I  consider  that  there  is  much  force  in  this 
'  answer  and  that  it  must  be  allowed. " 

Defendant  No.  1  preferred  this  second  appeal. 

Subba  Rau,  for  appellant. 

Bhashyam  Ayyanqar  and  Desika  Charyar,  for  respondent. 

JUDGMENT. 

The  District  Munsif  was  clearly  wrong  in  dismissing  the  suit  on  the 
ground  that  plaintiff  is  debarred  from  suing  by  the  decree  in  second 
appeal  No.  679  of  1883.  In  the  first  place,  that  was  a  decree  by  consent 
of  the  only  parties  who  appeared  in  the  appeal,  viz.,  the  plaintiff  in  that 
suit,  Subba  Eeddi,  and  the  present  defendant  No.  2.  And  the  result  was" 
that  there  was  no  adjudication  in  that  suit  upon  the  rival  titles  of  the 
present  plaintiff  and  second  defendant.  The  suit  which  Subba  Keddi  had 
brought  to  establish  the  title  of  his  judgment-debtor,  the  present  plaintiff, 
to  the  house  in  question  as  against  the  present  defendant  No.  2  was  dis- 
missed by  consent  of  Subba  Reddi  and  the  present  defendant  No.  2  Subba 
Keddi's  claim  having  apparently  been  satisfied.  But  it  is  argued  for  defen- 
dant No.  1,  the  appellant  in  this  second  appeal,  that  at  least  the  result  of 
the  consent  decree  in  second  appeal  No.  679  of  1883  dismissing  the  suit 
was  to  leave  matters  as  they  were  before  the  suit  was  filed,  viz.,  that  the 
[368]  claim  by  the  present  defendant  No.  2  in  the  execution  proceedings 
against  the  present  plaintiff  had  been  allowed  and  Subba  Eeddi's  attach- 
ment had  been  released  ;  and  it  is  further  argued  that  the  present  plaintiff 
being  a  party  to  those  execution  proceedings  is  bound  by  them,  not  having 
brought  a  suit  to  establish  his  right  within  the  one  year  prescribed  by 
Article  11  of  Schedule  II  of  the  Limitation  Act.  With  the  first  part  of 
this  argument  as  to  the  result  of  the  consent-decree  dismissing  the  suit 
we  agree,  but  not  with  the  latter.  Whether  the  present  plaintiff  is 
barred  by  Article  11  of  Schedule  II  of  the  Limitation  Act  depends  upon 
whether  he  was  the  party  against  whom  the  order  allowing  the 
present  second  defendant's  claim  was  made  within  the  meaning  of 
Section  283  of  the  Civil  Procedure  Code.  It  is  contended  that'he  was  so, 
on  the  authority  of  the  Full  Bench  decision  of  this  Court  in  Metietom 
Perengaryprom  v.  P.  Damodren  Nambudry  (1).  That  decision  though 
doubted  in  Arakel  Kunhi  Euttiyali  v.  Imbichi  Ammah  (2),  and  dissented 
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from  by  the  High  Courts  of  Calcutta  and  Bombay  in  Kedar  Nath 
Chatter ji  v.  Rakhal  Das  Chatter ji  (1),  and  Shivapa  v.  Dod  Nagaya  (2) 
has  never  been  overruled  and  is  still  binding  on  this  Court;  but  it  really 
amounts  to  no  more  than  this,  that  a  judgment- debtor  may  be  the 
party  against  whom  an  order  upon  a  claim  in  execution  proceedings  is 
made  so  as  to  be  bound  by  the  special  rule  of  limitation  prescribed  for 
suits  by  such  a  party.  Whether  he  is  such  a  party  or  not  must  depend 
upon  the  facts  of  each  case.  It  is  obvious  that  in  some  cases  he  could 
nob  be  the  party  against  whom  an  order  on  a  claim  is  made,  for  the 
order  may  be  made  without  notice  to  him,  and,  even  if  he  has  notice, 
the  order  may  not  be  one  in  any  way  affecting  his  title.  For  instance, 
the  attachment  might  be  released  on  the  ground  that  the  property  was 
not  at  the  time  of  the  attachment  in  the  possession  of  the  judgment- 
debtor.  It  is,  we  fihink,  for  the  person  who  seta  up  the  special  bar  of 
limitation  against  the  judgment-debtor  to  show  that  he  was  a  party  to 
the  execution  proceedings  and  that  the  order  was  an  order  against  his 
interest.  In  the  present  case  there  is  nothing  to  show  whether  the 
order  releasing  the  attachment  was  against  the  interest  of  the  judgment- 
debtor,  the  present  plaintiff.  Apparently  it  was  not  against  his  inclination 
[369]  for  he  was  found  to  be  colluding  with  the  claimant,  the  present 
defendant  No.  2.  We  think  it  is  not  shown  that  plaintiff  is  barred  by 
Article  11  of  Schedule  II  of  the  Limitation  Act.  The  District  Judge  finds 
on  the  evidence  that  the  house  is  the  property  of  plaintiff  and  not  of  his 
mother,  defendant  No.  2.  That  he  says  that  his  conclusion  is  the  same 
as  that  of  his  predecessor  in  the  Court  does  not  make  the  finding  on  the 
evidence  less  binding  in  second  appeal  and  upon  that  finding  his  decision 
is  correct. 

The  fifth  ground  of  second  appeal  appears  to  be  founded  on  a  mistake. 
We  understand  the  case  of  the  two  brothers,  the-plaintiff  in  this  suit,  and 
the  plaintiff  in  original  suit  No.  119  of  1888,  to  have  been  not  that  they 
divided  the  houses,  but  that  they  huilt  the  houses  and  that  each  took  one 
as  his  share.  >  But  whether  this  be  so  or  not,  no  question  was  raised  by 
defendant  No.  1  as  to  the  plaintiff  being  only  entitled  to  half  of  the  house 
and  we  cannot  allow  that  plea  to  be  set  up  for  the  first  time  in  second 
appeal. 

The  second  appeal  fails  and  is  dismissed  with  costs. 


'  1890 

MARCH  27. 

APPEL- 
LATE 
CIVIL. 

13  M.  366. 


13  M.  369. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar,  and  Mr.  Justice  Shephard. 


SECRETARY  OP  STATE  FOR  INDIA  (Defendant  No.  14), 
Appellant  v.  KADIRIKUTTI  AND  OTHERS  (Plaintiffs  and  Defendants 

Nos.  4  and  5),  Respondents.* 
[14th  October  and  llth  November,  1889  and  18th  March,  1890.] 

Accretion — Alluvion— Tidal  navigable  river — Cause  and  nature  of  variation  in  high 
water  line. 

The  -rules  of  English  law,  according  to  which  the  rights  of  the  Crown  or  of 
riparian  owners  to  accretions  caused  bv  alluvion  are  determined  with  reference  to 
the  character  of  the  river  and  the  manner  in  which  the  accretion  is  occasioned,  are 
applicable  in  British  India  unless  excluded  by  enactment  or  local  usage. 
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Accordingly,  wh*>re  a  rapid  variation  in  the  natural  high  water  line  of  a  tidal 
navigable  river  in  Malabar  had  bean  caused  by  aots  unl  iwfully  done  by  the  tenants 
of  the  riparian  owner  : 

Held,  that  the  Crown  was  entitled  as  against  the  riparian  owner  to  theaocretion 
caused  by  suoh  variation.* 

[P. ,  83  M.  1  =  5  Ind.  Gas.   882   (883)=20  M.L..J.   66  =  7   M.L.T.    128;  R.,  36  M.  57 
(61)  =  (1911)  2  M.W.N.  261.] 

[370]  SECOND  apneal  against  the  decree  of  A.  F.  Cox.  Acting 
District  Judge  of  North  Malabar,  in  appeal  snit  No.  522  of  1887,  affirming 
the  decree  of  J.  A.  deRozario,  District  Munsif  of  Pynad,  in  original  suit 
No.  81  of  1886. 

Suit  to  recover  possession  of  certain  land,  of  which  part  was  in  the 
possession  of  defendants  Nos.  1 — 13,  under  an  exoired  demise  from  the 
plaintiffs'  karnavan,  and  part  (consisting  of  accretions  to  the  land,  the 
subject  of  the  above  demise,  resulting  from  recession  of  a  river)  was  in  the 
possession  of  Government. 

The  District  Munsif  passed  a  decree  as  prayed,  and  his  decree  was 
affirmed  on  appeal  by  the  District  Judge. 

The  Secretary  of  State  (defendant  No.  14)  pref erred  this  second 
appeal. 

The  Government  Pleader  (Mr.  Powell),  for  appellant. 

As  far  as  this  Presidency  is  concerned,  this  case  is  one  of  first  impres- 
sion. Many  cases  have  arisen  in  Bengal  both  as  to  new  formation  by  the 
process  of  alluvion  and  as  fro  reformation  after  diluviation;  they  were  all, 
however,  governed  bvthe  Bengal  Regulation  XI  of  1825,  which  proceeds 
on  the  assumption  that  the  beds  of  navigable  rivers  are  the  property  of  the 
Crown.  See  Felix  Lopez  v.  Muddan  ThaJcoor  (~L),  Pahalwan  Singh  v. 
Maharajah  Muhessur  Bukhsh  Singh  Bahadoor  (2),  and  compare  Baban 
Mayacha  v.  Nagu  Shravacha  (3).  In  DOR  d.  SeebJcristo  v.  The  East  India 
Company  (4),  however,  the  Privy  Council  lay  down  in  general  terms  the 
proposition  that  the  East  India  Companv,  as  representing  the  Indian 
Government,  had  a  freehold  estate  in  the  beds  of  navigable  rivers  in  India, 
apparently  regarding  it  as  a  proposition  applicable  to  the  whole  country 
unlimited  by  any  question  of  custom  and  independent  of  any  evidence  as 
to  the  assertion  of  the  right.  In  deciding  that  appeal,  the  Privy  Council 
referred  to,  and  were  guided  by,  the  common  law  as  to  the  right  of 
the  Crown  in  such  property  in  England  ;  and  that  is  the  course  which  the 
Lower  Courts  should  have  adopted  here.  The  judgment  of  the  District 
Court  in  the  present  case,  however,  would  imply  that  the  Crown  has  no  such 
right  in  Malabar,  because  it  has  been  held  that  the  Government  has  no 
right  to  waste  there  ;  whether  or  not  the  decision  referred  to  goes  further 
than  to  establish  that  the  Government  has  not  the  same  right  to  waste 
lands  there  as  elsewhere  [371]  in  India,  it  cannot  affect  its  rights  as  re- 
gards rivers  or  the  foreshore.  And  the  District  Munsif  has  sugge^frel  the 
Hindu  common  law  as  a  guide  to  a  decision,  but  a  rule  which  renognized 
as  owner  the  first  person  who  ma^e  a  beneficial  use  of  the  soil  would  be 
impracticable  and  would  be  the  cause  of  endless  confusion. 

According  to  the  English  law,  the  soil  of  the  sea  estuaries  and  of 
navigable  rivers  is  prima  facie  the  property  of  the  Crown  (see  Hale  de  jure 


*  Compare   North  Shire  Railway   Company  v.  Pion,   L.R.    14   App.  Gas.   612, 
[Reporter's  note.] 

(1)  5  B.L.B.  521.          (2)  9  B.L.R-  150.         (3)  2  B.  40.         (4)  6  M,  I.A.  267. 
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Marts,  pp.  12,  25)  and  Malcomson  v.  O'Dea(l).  S^e  also  Gann  v.  Free 
Fishers  of  Whitstable(2),  Lyon  v.  Fishmongers'  Company(3),  in  which  it 
was  laid  down  as  an  axiom  that  the  soil  of  tidal  navigable  rivers  was 
prima  facie  the  property  of  the  Crown.  To  determine  the  line  of  demar- 
cation between  the  property  of  the  Crown  in  such  rivers  and  the  property 
of  the  riparian  owners,  the  rule  is  that  uo  to  th^  line  of  medium  high 
tides  throughout  the  year  the  soil  vests  in  the  Crowa.  See  Attorney- 
General  v.  Chambers  (4). 

The  principle  according  to  which  the  results  of  alluvion  or  imper- 
ceptible accretion  are  given  to  the  owner  of  thelanda  adjoining  the  sea 
estuaries  and  tidal  rivers  appears  to  he  inapplicable  to  cases  where  the 
original  boundary  line  between  the  shore  and  the  land  can  be  made  out 
clearly  by  marks  or  otherwise.  In  suih  cases  no  reason  can  be  assigned 
why  the  Crown  should  be  denrived  of  its  property,  see  per  Loid  Chelms- 
ford  in  Doe  d.  Seebkristo  v  The  East  India  Company(o).  The  case  should 
probably  be  remanded  for  complete  findings  as  to  the  character  of  the 
river,  but  in  any  case  the  plaintiff  here  cannot  b  >  said  to  have  established 
the  title  set  up  by  him. 

Sankara  Menon  (Bashyam  Ayyangar  with  him),  for  respondents 
Nos.  1  and  2. 

The  plaintiff  is  entitled  under  the  comiaon  law  of  England  as  a 
riparian  owner  to  the  property  in  the  soil  of  the  river  bed  up  to  the 
middle  line.  Ang4  on  Water-courses,  p.  16.  He  cm  also  rely  on  the 
rules  stated  in  2  Blackstone,  262,  that  where  alluvion  is  so  gradual  as 
not  to  be  perceived  as  it  orogresses,  the  proprietor,  whose  bank  on  the 
river,  is  increased,  is  entitled  to  the  addition — see  Scratton  v.  Brown  (6). 
Hull  and  Selby  Ry.  Co.  (7),  The  King  [372]  v.  Lord  Yarborough  (8).  But 
in  Malabar  all  the  soil  belongs  to  private  ownars,  Secretary  of  State  \. 
Vira  Rayan  (9),  and  see  Sir  C.  Turner's  Minutn,  p.  23  ;  so  the  Crown  has 
not  the  right  claimed,  and  the  plaintiff  should  succeed  as  owner  of  the 
land  to  which  the  land  in  question  has  become  annexed- 

Even,  if  it  is  conceded  that  the  case  must  be  governed  by  the  English 
law,  and  that  the  first  of  the  above  rules  does  not  apply  where  the  river  is 
a  public  tidal  navigable  river,  still  the  appellant  cannot  succeed,  for  he  has 
not  proved  its  navigability,  &c.  As  to  navigability,  it  is  a  question  of  fact, 
see  Chunder  Jaleah  v.  Ram  Churn  Mookerjee(lO).  A  public  navigable  river 
is  a  river  which  is  actually  navigable,  and  in  which  the  tide  ebbs  and 
flows  ;  all  other  rivers  on  *hich  navigation  is  carried  on  are  private  rivers 
over  which  the  public  hctve  acquired  a  right  or  easement  of  navigation,  see 
per  Denman,  C.J.,  in  Mayor  of  Colichester  v.  Brooke(ll),  Home  v.  Mackenzie 
(12),  Coulson'and  Forbes  on  the  Law  of  Water,  p.  58.  Moreover  a  river 
may  be  public  and  tidal  in  part  only,  see  Bickett  v. Morris  (13),  Hargreaves 
v.  Diddams  (14),  Bristow  v.  Cormican  (15). 

Though  the  flux  and  reflux  of  the  tide  is  prima  facie  evidence  that  a 
river  is  navigable,  it  does  not  nece-sarily  follow  that  because  the  tide  flows 
and  reflows  in  a  particular  place  that  the  river  is  therefore  a  public  navi- 
gable river  although  of  sufficient  size.  The  importance  to  be  attached  to 


(t)  10  H.L.G.  593.  (2)  11   H.L.G.  192. 

(4)  4  Da.  Gex.  M.  &  G.  206. 

(6)  4  B.  &  C.  485.  (7)  5  M.  &  W.  327. 

(8)  3  B.  &  C.  91  =  2  BlighN.  8.  147. 
(10)  15  W.  R.  212.  (11)  L.  R.  7  Q.   B.  339. 

(13)  L.  R.  1  So.   &  D.  App.  47. 
(15)  L.  R.  3  App.  Ca.  641. 
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(9)  9  M   175. 
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1890  that  circumstance  must  depend  on  the  nature  and  situation  of  the  channel. 
MARCH  18,  The  best  evidence  is  the  actual  user  of  a  tidal  river  for  navigation  by  the 
public,  but  even  such  evidence  will  not  suffice  if  the  user  is  only  tem- 
porary and  by  small  boats.  The  King  v.  Montague  (1),  Chunder  Jaleah 
v.  Ram  Churn  Hooker jee  (2). 

Assuming  the  navigability,  &c.,  of  the  river,  still,  land  gained  from  it 
by  alluvion  or  gradual  accretion  goes  to  the  owner  of  the  adjoining  land. 
Attorney -General  v.  Chambers  (3).  2  Blackstones'  Commentaries,  262, 
Hunt's  Law  of  Boundaries  and  Fences,  p. 30.  Moreover,  the  rules  that  hdd 
good  as  to  accretions  arising  from  natural  causes  seem  equally  applicable 
to  cases  of  accretions  resulting  from  artificial  causes  or  from  causes  partly 
natural  and  [373]  partly  artificial,  so  long,  at  any  rate,  as  the  person 
causing  them  has  merely  exercised  the  lawful  rights  of  property,  and 
has  not  abused  them  with  the  sole  or  express  view  of  encroachment — see 
per  Lord  Chelmsford  in  Attorney -General  v.  Chambers  (3),  Doed.  Seeb- 
kristo  v.  The  East  India  Company  (4).  Compare  also  Foster  v,  Wright  (5). 

Govinda  Menon,  for  respondents  Nos.  3  and  4. 

Mr.  Powell  in  reply. 

JUDGMENT. 

The  question  to  be  decided  is  whether  the  strip  of  land  designated  as 
item  No.  1  in  the  plaint  is  the  jenm  property  of  the  plaintiff  or  whether 
it  belongs  to  the  Government. 

This  question  is  raised  in  a  written  statement  filed  on  behalf  of  the 
Government,  in  which  it  is  alleged  that  this  strip  of  land  belongs  to 
Government  by  reason  of  its  having  been  artificially  reclaimed  from  the 
bed  of  a  navigable  river,  and  that  even  if  it  were  a  natural  accretion 
(which  it  is  not)  the  property  in  ib  nevertheless  vests  by  local  usage 
in  the  State.  The  District  Munsif  without  recording  any  opinion  as 
to  the  character  of  the  river,  finds  that  the  land  was  an  accretion  gradual- 
ly formed  from  the  river  bed  and  brought  about  by  artificial  means 
which  he  explains.  He  rules,  as  a  matter  of  law,  that  such  accretions 
belong  to  the  riparian  owner,  and  not  to  Government,  and  he  further 
holds  that  no  local  usage  was  proved  whereby  such  accretions  became 
vested  in  the  State.  The  District  Judge  treats  the  claim  of  Government 
as  one  founded  solely  on  custom,  and  agrees  with  the  District  Munsif  in 
holding  that  the  custom  was  not  proved.  He  considers  that  the  fact  that 
Government  has  no  claim  to  waste  lands  in  Malabar  renders  the  claim  of 
Government  most  questionable.  With  regard  to  the  character  of  the 
river,  and  the  means  by  which  and  manner  in  which  the  accretion  came 
to  be  made,  he  records  no  opinion.  Before  dealing  with  the  facts  of  the 
case,  as  to  which  it  was  complained  in  the  argument  that  there  were  no 
sufficient  findings,  it  may  be  well  to  state  the  principles  on  which  the 
rights  to  soil  gained  from  a  river  by  accretion  are  determined. 

According  to  English  law  the  general  rule  has  always  been  that  laid 
down  by  Justinian : — "  That  ground  which  a  river  has  added  to  your 
"  estate  by  alluvion  becomes  your  own,  by  the  law  [374]  of  nations. 
"  And  that  is  said  to  be  alluvion  which  is  added  so  gradually  that  no  one 
"can  judge  how  much  is  added  in  each  moment  of  time."  Justinian's 
Institutes,  lib.  II,  tit.  I,  20.  Speaking  of  "  lands  gained  from  the  sea, 
"  either  by  alluvion,  by  the  washing  up  of  sand  and  earth,  so  as  in  time  to 

(1)  4  B.  &  C.  598.  (2)  15  W.B.  212.  (3)  4  De.  Gex.  M.  '&  G,  206. 

(4)  6  M.  I.  A.  267.  (5)  L.  R.  4  C.  P.  D.  438. 
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"  make  terra  firma ;  or  by  dereliction,  as  when  th.e  sea  shrinks  back  below 
"the  usual  low  water  mark."  Blackstone  says,  "in  these  cases  the  law  is 
"  held  to  be  that  if  this  gain  ba  by  little  and  little,  by  small  and  imper- 
"  ceptible  degrees,  it  shall  go  to  the  owner  of  the  land  adjoining.  Forde 
"  minimis  non  curat  lex  :  and,  besides,  these  owners  being  often  losers  by 
"  the  breaking  in  of  the  sea,  or  at  charges  to  keep  it  out,  this  possible  gain 
"  is  therefore  a  reciprocal  consideration  for  such  possible  charge  or  loss. 
"  But  if  the  alluvion  or  dereliction  be  sudden  and  considerable,  in  this 
"  case  it  belongs  to  the  King  ;  for,  as  the  King  is  lord  of  the  sea,  and  so 
"  owner  of  the  soil  while  it  is  covered  with  water,  it  is  but  reasonable  he 
"should  have  the  soil,  when  the  water  has  left  it  dry."  (Blackstone's 
Commentaries,  Volume7!!,  p.  262  ;  Stephen's  Commentaries,  Volume  I, 
edition  of  1863,  p.  457).  The  principle  on  which  this  rule  as  to  gradual 
accretion  rests  is  founded  as  well  "  on  the  necessity  which  exists  for  some 
"  such  rule  of  law  for  the  permanent  protection  and  adjustment  of  property" 
as  "  on  the  impossibility  of  identifying  from  time  to  time  small  addition 
"  to  or  subtraction  from  land  caused  by  the  constant  action  of  running 
"  water."  In  re  Hull  and  Selby  By.  Co.  (1),  Foster  v.  Wright  (2). 

From  the  passage  cited  from  Blackstone  it  further  appears  that  the 
Crown  is  regarded  as  owner  of  the  land  covered  by  the  sea,  and  that  to 
the  Crown  therefore  belongs  land  which  is  gained  from  the  sea  by  sudden 
dereliction  or  alluvion.  What  is  true  with  regard  to  the  sea  is  equally 
true  with  regard  to  tidal  navigable  rivers.  The  ownership  in  the  land 
between  the  ordinary  high  and  low  water  marks  is  vested  in  the  Crown 
and  subject  to  the  user  of  the  public  for  purposes  of  navigation  and  other- 
wise. Gann  v.  Free  Fishers  of  Whitstable  (3). 

The  theory  is  that  such  lands  are  not  capable  of  ordinary  cultivation 
and  occupation,  and  so  in  the  nature  of  unappropriated  soil  ;  whereas  lands 
that  are  only  covered  by  extraordinary  tides  [375]  being  for  th'e 
most  part  dry  are  or  may  be  capable  of  cultivation.  See  Attorney -General 
v.  Chambers  (4).  The  rule  laid  down  in  that  case  was  that  the  extent  of 
the  Crown's  right  to  the  sea- shore  landward  is  prima  facie  in  the  absence 
of  particular  usage  limited  by  the  line  of  the  medium  high  tide  between 
the  springs  and  the  neaps.  The  rule  referred  to  by  the  District  Munsif 
according  to  which  the  riparian  proprietors  are  entitled  to  the  bed  of  the 
river,  ad  medium  filum,  is  not  applicable  in  the  case  of  navigable  rivers  in 
which  the  tide  flows  and  re-flows.  It  is  a  question  of  fact  whether  any 
particular  river  is  a  tidal  navigable  river.  A  river  may  be  tidal  and  yet 
not  navigable,  but  the  fact  that  it  is  tidal  has  been  said  to  ba  prima  facie 
evidence  that  it  is  navigable.  Regard  must,  however,  be  had  also  to  the 
nature  and  situation  of  the  channel,  its  depth  at  different  periods  of  the  tide 
and  the  use  that  has  been  actuallv  made  of  it  in  order  to  determine  whe- 
ther it  is  a  navigable  rivar.  See  The  King  v.  Montague  (5). 

There  seems  no  reason  to  doubt  that  the  principles  above  indicated 
are  the  principles  according  to  which  the  law  must  be  administered  in 
British  India  in  the  absence  of  local  usage1  or  statutory  enactment  to 
the  contrary.  The  rule  that  the  Goveramant  is  the! owner  of  tha  soil 
in  the  bed  of  a  navigable  river  up  to  high  water  mirk  is  recogoizei 
in  the  Regulation  XI  of  1825,  see  Felix  Lopez  v.  Maddan  Thakoor  (6), 
and  it  was  further  recognized  by  the  .Judicial  Committee  ,in  the  case 
of  Doe  d.  Seebkrishto  v.  The  East  India  Company(7).  Nor  is  there 

(1)  5  M.  &  W.  327.  (2)  L.R.  4  C.  P  D.  438.  (3)  11  H.L.O.  192. 

(4)  4  JJe  Gex.  M.  &  G.  206  (218).  (5)  4  B-  &  C.  598. 

(6)  5  B  L.R.  521  (527).  (7)  6  M.I.A.  267, 
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1890  any  ground  for  the  contention  that  this  rule  is  inconsistent  with  the  law 
MARCH  18.  prevailing  in  Malabar  with  regard  to  ownership  in  land.  It  is  true  that 
there  is  no  presumption  in  Malabar  that  waste  lands  are  the  property  of 
APPEL-  Government :  but  land  covered  by  the  water  of  the  sea  or  of  a  tidal  river 
LATE  is  nob  within  the  category  of  waste  land,  for  as  land  it  is  incapable  of 
CIVIL,  occupation  and,  whoever  may  be  the  owner,  it  is  subject  to  rights  of 
user  by  the  public.  If  this  is  so,  and  if  the  neighbouring  jenmi  is 
13  M.  369.  not  the  owner  of  the  land  as  long  as  it  remains  covered  with  water,  on 
what  principle  should  it  be  held  to  belong  to  him  when  by  some  sudden 
recession  of  the  water  it  becomes  dry  land  ?  Any  principle  on  which  the 
jenmi's  title  to  such  land  so  gained  from  a  river  can  be  supported  would 
he  equally  applicable  to  land  similarly  gained  from  the  sea  and  even 
[376]  to  an  island  formed  in  the  sea.  It  is  difficult  to  believe  that  any 
private  rights  to  such  land  can  have  grown  UD  among  a  people  like  the 
inhabitants  of  Malabar  given  to  agricultural  habits  and  possessed  of  a  strong 
feeling  of  horror  and  aversion  towards  the  sea  and  the  navigation  of  it. 
Otherwise  it  might  be  conceivable  that  such  new  and  unoccupied  land  should 
belong  to  the  first  occupant  or  to  the  sovereign  by  a  title  similar  to  title 
by  escheat — Collector  of  Masulipatam  v.  Cavaly  Vencaia  Narrainapah  (1) ; 
but  on  what  principle  the  neighbouring  owner  should  be  entitled  to  it 
has  not  been  explained.  In  our  opinion  there  is  nothing  in  the  system  of 
property  as  recognized  in  Malabar  to  displace  the  rights  of  the  Crown  as 
they  are  ordinarily  understood.  On  the  contrary  the  evidence  indicates  a 
recognition  of  those  rights  in  rt-cent  times  ;  and  in  the  grant  traditionally 
recorded  to  have  been  made  by  the  Brahmans  to  Keralan  are  enumerated 
among  other  sovereign  rights  "the  regulation  of  the  beds  of  streams  and 
accretions  from  the  seas,"  Malabar  Manual,  Volume  I,  p.  226. 

On  the  assumption  then  that  we  have  to  apply  the  principles  which 
we  find  in  the  English  books  there  are  two  matters  to  which  regard  has 
to  Le  had  in  order  to  ascertain  whetht  r  in  the  case  of  a  given  accretion 
from  a  river  the  property  in  it  veats  in  the  Crown.  There  is  the  charac- 
ter of  the  river  to  be  considered,  and  the  manner  in  which  the  accretion 
is  occasioned.  Ou  the  former  of  these  matters  we  have  already  made 
some  observations,  and  concerning  the  latter  we  have  noted  the  distinc- 
tion between  an  accretion  which  is  gradually  and  imperceptibly  produced, 
and  one  which  is  sudden  and  considerable.  The  right  of  the  owner,  and 
therefore,  in  the  case  of  a  tidal  navigable  river,  of  the  Crown  is  not  lost 
where  the  alluvion  or  dereliction  is  of  the  last-mentioned  character.  It 
was  argued  on  the  respondent's  behalf  that  provided  the  accretion  in 
this  case  was  gradually  made,  as  appears  to  have  been  the  opinion  of  the 
District  Munsif,  it  was  immaterial  whether  it  was  produced  or  accelerated 
by  artificial  means  adopted  by  or  on  behalf  of  the  respondent.  Subject  to  a 
proviso  which  will  be  hereafter  mentioned  this  position  is  correct  and  is 
well  supported  by  authority.  So  long  as  the  accretion  has  been  slow  and 
imperceptible  in  its  progress  so  that  it  could  not  be  marked  from  day 
to  day,  but  only  at  the  end  of  some  considerable  period  of  time,  the  rule 
[377]in  favour  of  the  riparian  owner  is  applicable  notwithstanding  that  the 
accretion  may  have  been  brought  about  by  operations  conducted  by  him 
lawfully  on  his  own  lands  or  by  neighbours  on  their  lands — Attorney- 
General  v.  Chambers  (2),  Doe  d.  Seebkristo  v.  The  East  India  Company  (3). 
In  the  latter  case  the  Judicial  Committee  observes  "  a  question  of  law  was 
"  raised  whether  supposing  the  accretion  (granting  it  to  be  gradual)  was  one 


(1)  8  M.I.  A.  525, 


(2)  4  De  Gex.  &  J,  55,  69, 
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(3)  6  M.I.A.  267. 
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"  which  had  been  contributed  or  even  purposely  contributed  to,  by  the  act 
"of  the  defendants,  that  would  not  take  the  matter  out  of  the  ordinary 
"law  with  respect  to  the  accretion.  The  Court  below  thought,  and  we 
"  think  rightly,  that  that  made  no  diference.  If  there  were  a  gradual  accretion 
"  which  was  not  denitd,  it  was  one  which  would  be  dependent  on  ordinary 
"law."  This  passage  might  at  first  sight  seem  to  justify  the  contention  that 
a  riparian  proprietor  was  at  liberty  to  employ  any  means  to  promote  the 
formation  of  soil  oh  his  own  bank  and  thus  to  transfer  to  himself  part  of 
tbe  bed  of  the  river.  But  an  examination  of  the  facts  of  the  case  will  show 
that  no  such  point  was  decided.  It  was  found  as  a  fact  that  the  defend- 
ants in  the  case,  the  East  India  Company,  were  the  owners  of  the  land 
adjoining  the  high  water  mark,  and  that  in  constructing  a  road  and  works 
protecting  it  aloog  the  bank  of  the  river  the  Company  were  acting  within 
their  rights.  Being  the  owners  of  the  land  to  which  a  gradual  accretion 
was  made,  they  were  necessarily  owners  of  that  accretion,  which  moreover 
was  gained  from  the  bed  of  the  river  which  itself  was  vested  in  the  East 
India  Company.  This  case  therefore  is  no  authority  even  for  the 
proposition  that  a  deliberate  intention  on  the  part  of  a  riparian  owner  to 
produce  an  accretion  and  adoption  of  means  to  that  end  are  immaterial 
in  considering  whether  the  accretion  so  gained  belongs  to  him  or  not. 
In  the  later  case  of  Attorney -General  v.  Chambers  (1),  the  Lord  Chancellor 
did  not  entertain  that  opinion,  for  after  saying  that  the  rule  with  regard 
to  accretion  is  not  affected  by  the  nature  and  character  of  the  operation 
employed  to  produce  it,  he  observes  that,  "  of  course  an  exception  must 
"  always  be  made  of  cases  where  the  operations  upon  the  party's  own  land 
"  are  not  only  calculated,  but  can  be  shown  to  have  been  intended,  to 
"produce  this  gradual  acquisition  of  the  sea-shore,  however  difficult  such 
"  proof  of  intention  may  be."  If  there  is  not  only  [378]  proof  of  that 
intention  but  it  also  appears  that  the  party  has  by  unlawful  acts  dona 
upon  the  land  below  the  high  water  mark  contrived  to  raise  the  bed  of  the 
river  adjoining  his  own  land,  and  thus  endeavoured  to  appropriate  to 
himself  soil  which  is  vested  in  the  Crown,  there  can  be  no  doubt  that  he 
cannot  claim  the  benefit  of  the  ordinary  rule  with  regard  to  accretions. 
To  allow  him  to  do  so  would  be  to  allow  him  to  take  advantage  of  his 
own  wrong.  The  proposition  therefore  that  the  means  whereby  an 
accretion  is  occasioned  are  immaterial  must  be  taken  subject  to  the 
proviso  expressed  in  the  judgment  of  the  Lord  Chancellor,  viz.,  that  it  is  by 
a  lawful  use  of  the  party's  own  land  that  the  accretion  is  caused.  Acts  not 
coming  within  that  category  done  with  the  intention  and  result  of  annexing 
the  soil  of  a  public  river  are  nothing  else  than  acts  of  encroachment. 

It  is  apparent  from  what  has  been  already  said  with  regard  to  the 
findings  in  this  case  that  in  neither  of  tbe  Courts  have  the  facts  requisite 
for  a  determination  of  the  rights  of  the  parties  been  considered  and 
adjudicated  upon.  There  were  no  proper  issues  raised  with  regard  to 
the  matters  upon  which  the  claim  made  on  behalf  of  Government  would 
rest.  We  must  therefore  ask  the  District  Judge  having  regard  to  the 
observations  above  made  to  record  Codings  on  the  following  issues  : — 

(1)  Whether  as  far  as  the  point  near  which   the  land  No.  1  in  the 

plaint  lies  the  river  Kottapuya  is  a  tidal  navigable  river. 

(2)  Whether  the  variation  if  any  in  the  natural  line  of  high    water 

has  at  the  same  point  been  slow,  gradual  and  imperceptible  or 
otherwise. 

(1)  4  DeGex  &  J,  55,  69. 
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1890  (3)  Whether  such  variation  has   been  caused  by  acts  unlawfully 

MARCH  18.  done  by  the  plaintiffs  and   persons   claiming  under  them  or 

~  otherwise. 

APPEL-  "j>he  parties  are  at  liberty  to  adduce  further  evidence. 

LATE  The  findings  will  be   returned  within  three    months  from  the  date  of 

CIVIL,      the  receipt  of  Miis  order,  when  seven  days  after  the  posting  of  the  findings 

in  this  Court  will  be  allowed  for  filing  objections. 

13  M.  369.  jn  compiiance  with  the  above  order  the  District  Judge  submitted  the 

following  finding : — 

"  I  find  the  first  issue  in  the  affirmative,  and  the  second  in  the 
"  negative,  and  on  the  third  issue  I  find  that  the  variation  in  the  high 
"  water  line  has  been  caused  by  acts  unlawfully  done  [379]  by  persons 
"  alleged  by  the  contending  respondents  (plaintiffs)  to  be  their  lessees  or 
"  tenants  under  their  lessees." 

This  second  appeal  coming  on  for  final  hearing  upon  receipt  of  the 
above  finding  the  Court  delivered  judgment  as  follows  : — 

JUDGMENT. 

The  findings  are  against  the  plaintiffs.  It  is  objected  that  the  District 
Judge  declined  to  issue  a  commission  for  the  purpose  of  ascertaining 
whether  there  was  any  tree  50  years  old  on  the  spot  in  dispute.  This 
application  was  not;  imda  until  the  re-hearing  was  closed,  and  the  Judge 
observes  that  the  Sheristadar  and  the  Amshom  Menon,  who  inspected 
the  locality,  denied  the  existence  of  such  a  tree,  and  that  none  of  the  re- 
spondents' witnesses,  except  one,  who  is  discredited,  referred  to  its  exist- 
ence. 

We  accept  the  finding,  and  must  accordingly  reverse  the  decrees  of 
the  Courts  below  and  direct  that  the  suit  be  dismissed.  The  plaintiffs 
(respondents  Nos.  1  and  2)  muss  pay  the  cosU  of  appellant  throughout. 
The  other  respondents,  who  need  not  have  appaarad  but  have  benefited  by 
the  appeal,  will  bear  their  own  costs. 


13  H.  379. 

OEIGINAL  CIVIL. 
Before  Mr.  Justice  Handley. 

ADMINISTRATOR-GENERAL  OP  MADRAS  (Plaintiff)  v.  WHITE 
AND  OTHERS  (Defendants)  *      [19th  December,  1889.] 

Will,  construction  of — Absolute  gift  -Repugnint  gift  over  indeftniteness  of  gift—B.eputed 
wife. 

On  the  construction  of  a  will  which  was  a=i  follows  : — 

"  I  hereby  declare  all  former  wills  cancelled.  I  dasire  that  my  wife  should 
'obtain  possession  of  all  my  property  and  enpy  the  benefit  of  all  monies  that 
'may  accrue  until  her  death,  when  I  wish  that  whatever  may  remain  shall  be 
'  used  for  thfe  education  of  the  children  of  the  Eurasian  and  Anglo-Indian 
'community.  I  desire  that  this  will  bs  administered  by  the  Official  Trustee  of 
'Madras  :" 

Held,  (1)  that  the  reputed  wife  should  take  under  tho  will  without  strict 
proof  of  the  marriage,  no  fraud  boing  imputed  to  her  in  the  matter  of  the 
marriage  ; 

(2)  that  the    gift   to  the  wife  was  absolute    and  the    gift  over  had  for 
repugnancy. 

•  Civil  Suit  No.  268  of  1889. 
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[380]  SUIT  by  the  Administrator-General  of  Madras  holding  letters        1889 
of  administration  (with  the  will  annexed)  to  the  estate  of  D.  E.  S.  White,     DEC.  19. 
deceased,  praying  that  the  rights  of  the  defendants  under  the  will  be 
declared  and  for  directions.  OuiGlNAI* 

The  facts  of  this  case  and  the  arguments  adduced  at  the  hearing      CIVIL. 
appear  sufficiently  for  the  purpose  of  this  report  from  the  judgment.  u~aM 

The  Advocate- General  (Hon.  Mr.  Spring  Branson),  for  plaintiff.  ' 

Mr.  Johnstone,  for  defendant  No.  1. 

Mr.  B,  F.  Grant,  for  defendant  No.  2. 

Mr.  W.  Grant,  for  defendants  Nos.  3  and  4. 

Cur.  ad.  vult. 

JUDGMENT. 

DavidEmanuel  Starkenburgh  White,  a  Eurasian  inhabitant  of  Madras, 
made  his  last  will  and  testament,  dated  18th  December  1888,  in  the  foL- 
lowing  words  : — "  I  hereby  declare  all  former  wills  cancelled.  1  desire  that 
"  my  wife  should  obtain  possession  of  all  my  property  and  enjoy  the  benefit 
"  of  all  monies  that  may  accrue  until  her  death,  when  I  wish  that  whatever 
'•  may  remain  shall  be  used  for  the  education  of  the  children  of  the  Eura- 
*l  sian  and  Anglo-Indian  community.  I  desire  that  this  will  be  administered 
"  by  the  Official  Trustee  of  Madras." 

The  testator  died  on  the  1st  February  1889.  The  Official  Trustee 
declined  to  take  out  probate,  and  letters  of  administration  with  the  will 
annexed  were  granted  to  the  'Administrator-General,  who  brings  this 
suit  to  have  the  rights  of  the  parties  interested  declared.  Defendant  No. 
1  is  the  widow  and  defendants  Nos.  2,  3  and  4  some  of  the  next-of-kin  * 
of  the  testator.  The  question  to  be  determined  is  whether,  upon  the  true 
construction  of  the  will,  the  widow  takes  an  absolute  interest  in  the 
whole  of  the  testator's  property,  or  only  a  life  interest  followed  by  a  gift 
over  for  the  charitable  purpose  indicated  in  the  will.  If  the  latter  be 
the  true  construction,  the  gift  over  fails,  because  the  provisions  of  Section 
105  of  the  Indian  Succession  Act  as  to  charitable  bequests  were  not 
complied  with,  and  there  is  an  intestacy  as  to  the  devolution  of  the  pro- 
perty after  the  widow's  death.  For  the  widow  it  is  argued  that  the  words 
used  amount  to  an  absolute  gift  to  her,  and  therefore  the  subsequent 
attempt  to  provide  for  the  devolution  of  the  property  after  her  death  is- 
void  as  being  repugnant  to  the  absolute  gift.  For  the  next-of-km  the 
contention  is  that  only  a  life  interest  is  given  to  the  widow  coupled 
with  a  gift  over  to  the  charity,  which  [381]  having  failed  by  reason 
of  non-compliance  with  the  provisions  of  Section  105  of  the  Succes- 
sion Act,  the  next-of-kin  take  on  the  death  of  the  widow.  I  am 
referred  to  English  decisions  upon  the  subject,  amongst  others,  for 
the  widow  to  Henderson  v.  Cross  (l),  Boioes  v.  Goslett  (2),  and  Be 
Wikocks'  Settlement  (3),  and  for  the  next-of-kin  to  Constable  v. 
Bull  (4),  Bradly  v.  Westcott  (5),  Le  Marchantv.  Le  Marchant  (6),  Bibbens 
v.  Pottar  (7).  Some  of  these  cases  are  rather  difficult  to  reconcile,  but  I 
think  the  general  principle  of  construction  to  be  deduced  from  these  and 
other  cases — a  principle  intelligible  and  reasonable  and  which  this 
Court  should  follow — is  that  where  there  is  a  gift  which  upon  the  face 
of  it  appears  to  be  absolute,  but  subsequent  provisions,  either  of  the  same  - 
will  or  of  a  codicil,  show  an  intention  to  cut  down  the  interest  to  ». 

(1)  29  Beav.  216,  (2)  27  L,J.  Ch.  (N.S.)  249 

(3)  L.R.  1  Ch.  D.  229.     (4)  3  De.  G.  &  Sm.  411.     (5)  13  Ves.  445, 

(6)  L.R.  18  Eq,  414.  (7)  L.R.  10  Ch,  D,  733. 
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1889  life  in^rest,  the  Court  reading  the  whole  will  or  will  and  codicil  together 
DBC.  19.  will  fcllow  'the  intention  to  prevail ;  bub  where  there  is  an  absolute  gift 
in  the  first  place  and  no  subsequent  worls  purport, ing  to  cut  it  down 
but  provisions  in  favor  of  other  objects  purpor  ing  to  limit  or  restrain 
OlVIL.  the  complete  power  of  alienation  or  testamentarv  disposition  of  the  first 
~  donee,  or  to  compel  the  devolution  of  the  prooerry  on  the  intestacy  of  the 
'  first  donee  otherwise  than  the  law  would  prescribe,  then  such  provisions 
are  void  as  being  inconsistent  with  and  repugnant  tr>  the  absolute  gift  to 
the  first  donee.  Applying  these  principles  to  the  present  case,  the  first 
question  to  be  determined  is,  do  the  words  of  the  will  purport  to  give  an 
absolute  interest;  in  the  property  to  the  widow  ;  for,  if  thev  do,  there  is 
certainly  nothing  in  the  subsequent  words  to  cut  that  interest  down  to  a 
life  estate,  and  I  think  that  they  do.  The  wife  is  to  obtain  possession  of 
all  the  testator's  property  and  enjoy  the  benefit  of  all  monies  that  may 
accrue.  The  property  consists  chiefly  of  money  with  the  testator's 
bankers,  shares  in  various  loan  societies  and  companies,  and  money 
on  deposit  with  them.  Possession  and  enjoyment  of  the  benefit  of 
shares  and  money  are  equivalent,  I  think,  to  absolute  ownership  with 
full  power  of  disposal  and  that  such  was  the  testator's  intention  is 
further  manifested  by  the  words  following  "  until  her  death  when  I  wish 
that  whatever  quay  remain',"  what  can  these  latter  words  [382]  refer 
to  except  to  the  contingency  that  the  wife  might  dispose  of  the 
whole  or  part  of  the  property  in  her  lifetime,  It  is  true  that  in  Cons- 
table v.  Bull  quoted  above  similar  words  were  held  not  to  imply  a  power 
of  disposal  in  the  donee,  but  in  that  case  the  property  consisted  partly  of 
household  leases  held  for  terms  of  years  and  the  Vice-Chancellor  holding 
that  without  these  words  the  gift  was  only  of  a  life  interest,  considered 
that  there  were  several  meanings  capable  of  being  rationally  attributed  to 
those  words  which  would  be  inconsistent  with  the  construction  giving  to 
the  widow  the  power  of  disposing  of  the  property. 

Here  I  can  see  no  other  rational  construction  of  the  words,  but  that 
they  refer  to  the  widow's  power  of  disposal  in  her  lifetime.  It  was 
pressed  upon  me  in  argument  that  the  words  "  until  her  death  "  show  an 
intention  to  give  only  a  life  interest.  If  they  stood  by  themselves  they 
doubtless  would  do  so,  but  they  must  be  read  with  the  words  following 
*'  when  I  wish  that  whatever  may  remain,"  and  the  preceding  words 
"  my  wife  should  obtain  possession  of  all  my  property  after  my  decease 
and  enjoy  the  benefit  of  all  monies  that  may  accrue."  That  the  possession 
^which  the  wife  was  to  have  was  not  merely  possession  for  the  purpose  of 
administration  of  the  estate  is  evidenced  by  the  fact  that  testator  intended 
the  estate  to  be  administered  by  the  Official  Trustee.  I  come  to  the  con- 
clusion that  testator's  intention  was  to  give  his  wife  absolute  power 
of  disposal  over  his  property  during  her  lifetime,  but  to  provide  that 
whatever  she  should  not  dispose  of  in  her  lifetime  should  go  for  the 
education  of  the  Eurasian  and  Anglo-Indian  community.  This  provision 
being  repugnant  to  the  absolute  interest  in  the  wife  previously  given  ig 
void,  and  the  wife  takes  an  absolute  interest  unfettered  by  any  limitation  of 
her  power  of.  disposal. 

The  attempted  disposition  of  "  whatever  may  remain,"  would  I  think 
also  be  void  for  indefiniteness. 

I  find  that  first  defendant  takes  under  the  will  of  the  testator  an  abso- 
lute interest  in  all  his  property  with  full  power  of  dUpov*l  an  i  that  there 
ie  no  valid  '.gift  over  or  residuary  baque^j  after  tne  deat'n  of  the 
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first   defendant,  and  there  will  he  a  declaration  to  that  effect.     A  quea-        1889 
tion   was  raised   as  to  the  validity   of,  the  marriage  of  firsr.  defendant     DEC.  19. 
to  testator  as  it  apoears  she  wai  married  many  years  ago  to  a  man  named 
Jordian,  who  deserted  her  S'jon  after  tne  marriage  and  has  not  been  heard  OttlGINAI* 
of  since.  In  the  [383]  view  I  take  of  the  proper  oon*t» u-;tion  of  the  will  it      CIVIL. 
is  necessary  to  consider  this  point.  Thore  can  be  no  do  ibi  that  as  testator's          ~~ 
wife  by  repute  first  defendant  is  sufficiently  indicated  by  the  will,  and  the 
bequest  to  her  is  good  in  the  ab^euce  of  auy  suggestion    that    there  was 
any  fraud  upon  the  tastator  in  the  mas  eroi  her  former    marriage.     It  is 
clear  that  he  was  fully  cognizant  of  all  the  facts  about  it. 

The  costs  of  all  parties  to  be  taxel  as  between   attorney   and    client 
will  come  out  of  the  estate. 

Branson  and  Branson — Attorneys  for  plaintiff. 

Garr — Attorney  for  defendant  No.  1. 

D.  Grant — Attorney  for  defendant  No.  2. 

Wilson  and  King — Attorneys  for  defendants  Nos.  3  and  4. 


13  M.  383. 

OKIGINAL  .CIVIL. 
Before  Mr.  Justice  Shephard. 


MADRAS  BOILDING  COMPANY  (Plaintiffs)  v.  EOWLANDSON 
AND  ANOTHER  (Defendants)*      [30th  April,  1890.] 

Transfer  of  Property  Act. — Act  IV  of  1882.  Sections  78,  101 — Priority  of  mortgages— 
Gross  negligence  -Extinguishment  of  charges— Registration  Act-  Act  III  of  1877, 
Sections  17  (d),  48—  Notice  by  registration. 

In  a  suit  for  declaration  of  priorities  of  mortgages  and  for  foreclosure,  it  ap- 
peared that  the  mortgage  premises  were  mortgaged  to  defendant  No.  2  in  1879 
and  to  the  plaintiff  in  1883,  and  again  in  18S4  and  were  conveyed  absolutely  by 
the  mortgagor  to  defendant  No.  2  in  1886.  The  mor  ga»r»r  executed  a  rent 
agreement  to  the  plaintiff  on  the  occasion  of  each  of  the  mortgages  of  1883  and 
1884.  The  above  mortgages  were  registered,  but  the  plaintiff  and  defendant 
No.  2  had  no  actual  notice  at  the  date  of  their  mortgage  and  conveyance,  respec- 
tively, of  the  previous  incumbrances.  The  plaintiff  received  the  title-deeds 
to  the  estate  from  the  mortgagor  on  the  execution  of  the  mortgage  of  1883  ; 
defendant  No.  '2  alleged  that  he  had  held  them  under  a  prior  incumbrance 
which  was  consolidated  in  the  mortgage  of  1879,  and  (hat  previous  to  the  exe- 
cution of  that  mortgage  the  mortgagor  bad  obtained  them  from  him  for  the 
purpose  of  obtaining  a  Collector's  certificate  and  had  told  him  that  the  Collector 
had  retained  them,  in  order  to  account  for  their  not  being  replaced  in  his 
custody : 

Held  (apart  from  the  question  whether  the  mortgage  of  1879  had  been  extin- 
guished by  the  conveyance  of  1886),  that  the  conduct  of  defendant  No.  2  in 
[384]  permitting  the  title  deeds  to  remain  in  the  possession  of  the  mortgagor 
amounted  to  gross  negligence  within  the  meaning  of  Transfer  of  Property  Act, 
Section  78,  and  that  the  registration  of  the  mortgage  to  defendant  No.  2  did  not 
affect  the  plaintiff  with  constructive  notice  of  its  existence,  and  that  accordingly 
the  subsequent  mortgages  to  the  plaintiff  were  entitled  to  priority. 

[Appr.,  7    C.W.N.  11  (17)  ;  R..  31  M.  7  =  17  M.L.J.  499   (500)  =  3  M-L.T.  87  ;  Cons., 
3  Bur.  L.T.  103  =  8  Ind.  Gas.  1199.] 

SUIT  by  the  plaintiff  company  for  a  declaration  of  the  priority  of  their 
two  mortgages  over  a  mortgage  of  December  1879,  under  which  defendant 

*  Civil  Suit  No.  8  of  1889. 
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1890        No.  2  claimed  to  be  interested  in  the  same  premises,    and  for  foreclosure. 

APRIL  80.    The  mortgagor,  Mrs.  Anne  Smith,  was  an  insolvent,  and  defendant  No.  1 

was  the  Otncial  Assignee  of  Madras,  and,  as  such,  assignee  of  her  estate. 

)BIGINAL  The  further  facts  of  the  case  appear  sufficiently  for  the  purposes  of 

ClVIL.      this  report  from  the  judgment. 

7~~~  The  first  five  issues  originally  framed  in  this  suit  wei-e  as  follows  : — 

(1)  Did  Mrs.  Anne  Smith  execute  to  the  plaintiff  mortgage,  and, 

further  charge,  and  what  is  due? 

(2)  Had  plaintiff  notice  of  allege  1  mortgage  of  5th  December  1879 

at  date  of  execution  of  their  mortgages  ? 

(3)  Was  second  defendant  guilty  of    fraud  or   gross    neglect  in 

allowing  Mrs.  Smith  to  remain   in   possession  of    the    title- 
deeds  ? 

(4)  If  so,  did  defendant  No.  2  lose  his  priority  ? 

(5)  Did  Mrs.  Smith  execute  in  favor  of  second  defendant  mortgage 

of  5th  December  1879  ? 

An  additional  issue  was  framed  at  the  hearing  as  to  the  question 
whether  the  alleged  mortgage  of  5th  September  1879  was  merged  in,  or 
extinguished  by,  the  subsequent  conveyance  by  the  mortgagor  to  defend- 
ant No.  2. 

The  Advocate- General  (Hon.  Mr.  Spring  Branson)  and  Mr.  K.  Brown, 
for  plaintiffs. 

Mr.  Norton  and  Mr.  B.  F.  Grant,  for  defendant  No.  2. 

Cur.  ad.  vult. 
JUDGMENT. 

This  is  a  suit  upon  a  mortgage,  in  which  the  defendant  No.  1  is  the 
Official  Assignee,  representing  the  estate  of  the  mortgagor,  and  defendant 
No.  2,  anothermortgagee  of  the  same  property,  and  the  question  arises  bet- 
ween the  plaintiff  and  the  defendant  No.  2  which  of  the  two  mortgages  is 
to  have  priority.  A  further  question  is  raised  by  the  fact  that  defendant 
No.  2.  subsequently  to  the  date  of  the  plaintiff's  mortgage,  purchased  the 
[385]  property  already  mortgaged  with  him.  The  facts  of  the  case, 
for  the  most  part  undisputed,  are  these.  It  appears  that  the  property 
subject  to  these  mortgages  before  1878  belonged  to  a  Muhammadan 
family.  There  is  a  Court  certificate  filed,  in  favor  of  two  Muhammadans, 
dated  14th  April  1874.  The  representatives  of  one  of  these  two  Muham- 
madans appear  to  have  mortgaged  the  property  on  the  5th  August  1876 
toAgarchund,  defendant;  No.  2.  The  same  persons  on  the  16th  January 
1878,  with  the  concurrence  of  the  mortgagee,  Agarchund,  conveyed  the 
property  to  the  insolvent  Anne  Smith  by  name.  The  consideration  for 
that  conveyance  being  the  amount  due  on  the  mortgage  to  Agarchund, 
and  a  further  sum  of  Rs.  3,500  payable  to  the  vendors.  These  three 
documents,  the  Court  certificate,  the  mortgage  to  Agarchund  and  the 
conveyance  to  Anne  Smith,  together  with  the  Collector's  certificate  of 
1877,  constituted  the  title-deeds  at  that  time,  and  they  all  appear 
to  have  been  handed  over  to  Mrs.  Smith  in  1878.  Defendant  No.  2  says 
that  Mrs.  Smith  executed  two  mortgages  of  the  same  property  in  his 
favor,  one  in  February  and  the  other  in  October.  These  mortgages  are 
not  proved,  except  by  the  word  of  defendant  No.  2  and  his  gumastah.  The 
documents  themselves  are  not  forthcoming.  In  May  1878,  Mrs.  Smith 
obtained  a  new  certificate  from  the  Collector;  on  the  5th  of  December 
1879  she  mortgaged  the  same  property  to  Agarchund.  That  mortgage 
is  said  to  have  been  in  consolidation  of  the  two  prior  mortgages  of 
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1878  ;  hut  it  is  notice  »ble  t.hat  there  is  no  recital  of  these  prior  mortgages.  1890 
On  the  10th  of  October  1883,  Mrs.  Smilh  applied  to  ttin  plaintiff  for  a  APRIL  30. 
loan,  and  her  request  was  complied  with,  and  money  was  advanced  to  her 
in  or  about  the  month  of  Oocober  or  later  to  the  extent  of  Rs.  10,000  upon 
the  security  of  a  mortgage  of  the  property.  In  that  mortgage  she 
purports  to  d«al  with  the  property  as  u  nine  umbered,  and  she  does  not 
disclose  A^archund's  mortgage  of  1879.  The  same  diy  the  plaintiff's 
took  a  rent  agreement  from  her.  In  August  1884,  the  plaintiff  advan- 
ced a  further  sum  of  money,  and  a  further  charge  was  effected  to  secure 
it,  and  again  a  rent  agreement  was  taken  from  the  insolvent.  When 
advancing  the  money  on  the  mortgage  of  1883,  the  plaintiffs' 
officers  obtained  from  the  insolvent  the  three  title-deeds  which  I 
have  already  mentioned,  namely,  the  Court  certificate,  the  mortgage 
to  Agarchund  and  the  conveyance  to  the  insolvent.  No  Collector's 
certificate  was  handed  over  to  the  f386j  plaintiffs,  and  no  search 
was  made  by  the  Company's  officers  in  the  Eegistration  Office.  In  1886 
a  suit  was  brought  by  Agarchund  against  the  insolvent  upon  his  mortgage. 
Tne  suit  was  withdrawn  on  Mrs.  Smith  consenting  to  sell  her  property, 
which  she  did  by  a  conveyance  of  the  19oh  August  1886.  Apart  from  the 
question  wnether  the  plaintiffs  had  notice  of  Agarchund's  mortgage  by 
reason  of  its  registration,  it  admitted  that  the  plaintiff  had  no  actual 
notice  of  Agarchund's  mortgage,  and  it  is  equally  admitted  that  Agarchund 
when  he  took  this  conveyance  in  1886  had  no  notice  of  the  plaintiffs' 
mortgage.  These  are  the  admitted  facts  of  the  case.  It  is  clear  from  the 
recital  that  the  title-deeds  of  the  property  were  not  in  October  1883  with 
the  person  with  whom  they  should  naturally  have  been,  namely,  with 
Agarchund,  the  mortgagee,  either  he  never  obtained  them  when  the  mort- 
gage was  executed  in  his  favor  or  he  gave  them  up.  The  question  then 
arises  whether  his  conduct  with  reference  to  the  title-deeds  can  be  said 
to  amount  to  fraud  or  gross  negligence  within  the  meaning  of  Section 
78  of  the  Transfer  of  Property  Act.  If  there  was  such  fraud  or  gross 
negligence,  there  can  be  no  doubt  that  it  was  in  consequence  of  that  fraud 
or  gross  negligence  that  the  plaintiffs  were  induced  to  advance  money  on 
the  security  of  their  mortgage.  Now,  several  cases  have  been  cited  with 
regard  to  the  question  of  what  constitutes  evidence  of  such  fraud  or 
negligence  as  to  deprive  a  first  mortgagee  of  the  priority  which  he 
ordinarily  enjoys.  In  Northern  Counties  of  England  Fire  Insurance 
Company  v.  Whipp  (l),  is  given  a  summary  of  the  law  on  the  subject  at  page 
494  of  the  report.  It  is  there  said  that  the  authorities  justify  the  follow- 
ing conclusion  "  that  the  Court  will  postpone  the  prior  legal  estate  to  a 

subsequent  equitable  estate ;  whether  the  owner  of  the  legal  estate 
"  has  assisted  in  or  connived  at  the  fraud  which  has  led  to  the  crea- 
"  tion  of  a  subsequent  equitable  estate  without  notice  of  the  prior  legal 

estate,  of  which  assistance  or  connivance,  the  omission  to  use  ordi- 
"  nary  care  in  inquiry  after  or  keeping  title-deeds  may  be,  and  in 
"  some  cases  has  been,  held  to  be  sufficient  evidence,  where  such 

conduct  cannot  otherwise  be  explained."  One  of  the  cases  which 
that  passage  referred  to  is  the  case  of  Hewit  and  Loosemore  (2). 
There  the  law  is  laid  down  in  these  terms  : — "  That  the  legal  mortgage  is 
[387]  "  not  to  be  postponed  to  a  prior  equitable  one  upon  the  ground  of 
"  his  not  having  got  in  the  title-deeds  unless  there  is  fraud  or  gross 
"  or  wilful  negligence  on  his  part,  and  the  Court  will  not  impute  fraud 


(1)  26  Ch.  D.  482. 


(2)  9  Hare  449. 
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1890  "or  gross  or  wilful  negligence, to  fche  legal  mortgagee  if  he  has  bona 
APBib  30.  "fide  inquired  fir  the  title-dee^s  and  a  reasonable  excuse  is  given  for 
"  the  non-delivery  of  them  to  him.  But  the  Court  will  impute  fraud 
ORIGINAL  "  or  gross  or  wil'ul  negligence  to  the  mortgagee  if  he  omits  all  inquiry 
CIVIL.  "  as  to  the  dee  is."  Now  the  question  then  is  whether  there  has 
IT"  been  given  by  Agarohund  a  r^asonahl^  explanation  for  bis  not  having 
'  these  title-deeds  with  .him.  His  explanation  is  that  he  did  obtain  the 
title-daeds  when  his  first  moit^a-ie  of  January  1878  was  effected  in 
his  favour,  but  tint  he  gave  them  up  a  month  or  two  afterwards,  in  order 
that  Mrs.  Smith  might  obtain  a  Collector's  certificate.  He  says  that  she 
required  them  for  t.hat  purpose,  and  for  that  purpose  he  gave  them  to  her. 
She  did  obtain  the  Collector's  cert-fixate  in  the  month  of  May,  and,  on  his 
asking  her  to  give  up  the  title-deeds  which  she  had  taken,  he  was  told  that 
the  Collector  hal  retainel  them.  He  got  the  new  certificate,  but  he  never 
got  the  title-dee  is  which  he  had  given  up  in  the  early  parb  of  the  year. 
All  this  happened  in  1878,  some  months  before  the  mortgage,  now  in  ques- 
tion of  1879.  As  far  as  the  mortgage  of  1879  is  concerned,  it  is  admitted  by 
'  Agarchuud  that  he  never  had  i.he  title-deeds  at  all.  Assuming  that  it  is  true 
that  there  were  these  two  mortgages,  of  which,  as  I  have  said,  there  is  no 
evidence  except  his  own  statement  and  that  of  his  gumasta,  and  assuming 
that  on  the  first  mortgage  being  executed  he  obtained  these  title-deeds,  there 
is  no  evidence  whatever  that  he  ever  had  the  title-deeds  in  connection 
with  the  mortgage  of  1879.  It  appears  to  me  to  make  very  little  difference 
whether  the  case  is  one  of  a  man  who  never  had  the  title-deeds  or  a  man 
who  had  them  and  subsequently  gave  them  up.  In  either  case  he  has  to 
show  some  reasonable  excuse  for  his  conduct.  I  must  find  that  the 
explanation  given  is  not  a  reasonable  ona  and  that  the  defendant  No.  2 
has  failed  to  show  them  that  be  bona  fide  made  inquiries  for  the  title- 
deeds  and  that  a  reasonable  excuse  for  not  delivering  these  to  him  was 
given  to  him.  It  appears  to  me  absurd  to  suppose  that  defendant  No.  2, 
an  experienced  sowcar,  can  really  have  believed  Mrs.  Smith  when  she  told 
him,  if  she  ever  did  tell  him,  that  the  Collector  was  in  the  habit  of  retain- 
ing the  title-deeds  which  had  been  longed  with  him  for  the  purpose  of 
issuing  a  new  certificate.  [388]  I  am,  therefore,  of  opinion  that  Agarchund 
has  failed  to  explain  satisfactorily  his  conduct  with  reference  to  these 
title-deeds,  ami  on  the  authority  of  the  cases  I  have  cited,  I  must  find  that 
he  has  been  guilty  of  such  fraud  or  gross  negligence  as  to  entitle  the 
plaintiffs  to  the  benefit  of  Section  78  of  the  Transfer  of  Property  Act. 

Butv  another  question  has  been  raised  by  the  defendant.  It  is  said 
that  the  plaintiffs  had  notice  of  the  prior  mortgage  of  Agarchund.  If  that 
notice  was  proved  as  a  matter  of  fact,  I  apprehend  there  can  be  no  doubt 
that  Section  78  would  have  no  application.  It  is  not  proved  as  a 
matter  of  fact,  but  it  is  argued  that  notice  is  to  be  assumed  because  the 
prior  mortgage  to  Agarchund  was  registered  and  might  have  been  dis- 
covered by  the  plaintiff's  officers  had  they  taken  the  trouble  to  make  a 
search.  It  is  contended  as  a  matter  of  law  that  the  registration  of  a 
document  conveys  a  notice  to  all  subsequent  purchasers  and  reliance  is 
placed  on  the  authority  of  some  Bombay  cases,  and  also  on  some  observa- 
tions made  in  the  case  of  Kettlewell  v.  Watson(l).  Now  as  regards  the 
Bombay  cases,  I  am  of  opinion  that  they  do  not  justify  me  in  holding  that 
such  effect  ought  to  be  given  to  registration.  Professedly  the  opinion  of 
the  Bombay  High  Court  in  Lakshmandas  Sarupchand  v.  Dasrat  (2)  is 

(1)  21  Cb.  D.  685.  (2)  6  B.  166. 
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founded  on  its  own  judgments  and  on  the  doctrine  obtaining  in  America 
enly.  It  is  admitted  that  neither  in  England  nor  in  Ireland  is  it  held  that 
mere  registration  can  amount  to  notice  to  subsequent  purchasers.  Besides 
the  authority  of  these  and  other  cases  referred  to  in  the  judgment,  there  is, 
as  far  as  I  have  learnt,  no  authority  in  this  country  to  the  effect;  that  re- 
gistration  operates  to  give  notice  to  subsequent  purchasers.  This  absence  of 
authority  appears  tome  a  strong  indication  thatthe  doctrine  does  not  obtain 
here,  and  there  ie  further  a  negative  authority  on  the  point  in  the  case  refer- 
red to  in  the  arguments  of  Madras  Hindu  Union  Bank  v.  Venkatrangiah  (1), 
in  which  the  prior  document  was  registered,  and  yet  no  point  with  regard 
to  notice  was  taken.  Tbe  case  of  Kettlewell  v.  Watson  (2)  —  I  am  also  of 
opinion  has  no  application  to  the  present  facts.  Tnat  is  a  case  in  which 
the  contest  was  not  between  the  legal  mortgagee  and  a  later  mortgagee,  bub 
between  two  persons  having  merely  equitable  titles.  In  that  slate  of 
things  mere  negligence  on  the  [389]  part  of  one  or  the  other  would  have  the 
effect  of  turning  tne  scale  against  him.  It  may  well  be  that  here  in  a 
like  case,  for  instance,  &upoos:ng  the  contest  to  be  between  6ne  elainr'ng 
a  lien  for  unpaid  purchase  money  and  an  equitable  mortgagee,  omission 
to  search  the  reg'ster  would  be  impute;!  as  negligence  with  the  conse- 
quence of  postponing  the  claim  of  the  party  guilty  of  it,  but  It  does  not 
follow  that  the  party  guilty  of  such  omission  can  be  treated  as  having 
had  notice  and  therefore  precluded  from  asserting  the  priority  to  which 
he  is  otherwise  entitled.  For  these  reasons  I  must  decline  to  hold  that 
in  point  of  law  the  plaintiff  had  notice  of  Agarchund's  mortgage  of  1879. 

It  is  unnecessary  to  express  any  opinion  on  the  additional  issue 
with  regard  to  which  the  contention  on  the  part  of  the  plaintiffs  was 
that  inasmuch  as  Agarchund  when  taking  the  conveyance  was  unaware 
of  the  plaintiff's  mortgage  and  hopeless  of  realizing  his  money  by  his  own 
mortgage,  no  other  intention  could  be  attributed  to  him  tha'n  that  of 
extinguishing  his  mortgage.  The  question  must  he  taken  on  the  construc- 
tion of  the  last  words  of  Seotion  101  of  the  Transfer  of  Property  Act,  and 
I  would  only  observe  that  if  those  words  demand  the  adoption  of  the 
plaintiff's  contention,  it  would  seem  to  follow  that  a  purchaser  without 
notice  is  now  in  the  position  occupied  by  a  purchaser  with  notice  under 
the  rule  in  Toulmin  v.  Steere  (3),  or  in  a  less  favorable  position  than  such 
purchaser.  In  my  opinion  the  plaintiffs  are  entitled  to  a  finding  in  their 
favor  on  the  1st,  2nd,  3rd  and  4th  issues  and  consequently  to  a  decree  in 
the  terms  of  the  plaint.  Defendant  No.  2  must  pay  the  plaintiffs'  costs. 

Branson  &  Branson,  Attorneys  for  plaintiffs. 

Champion  i&  Short,  Attorneys  for  defendant  No.  2. 
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PRESENT  : 

Lord  Macnaghten,  Sir  Barnes  Peacock,  and  Sir  Richard  Couch. 
[On  appeal  from  the  High  Court  at  Madras.] 


Ex  paste,  RANI  MATHTJSRI  JIJAI  AMBA  AND  OTHERS, 

Petitioners.      [24th  April,  1890.J 
Discretionary  refusal  to  remove  a  Receiver  and  Manager  of  the  Estate  of  Hindu  widows. 

Rights  and  proceedings  rendering  a  Court's  order,  refusing  to  remove  an  ap- 
pointed Receiver  and  Manager  of  the  estate,  of  which  the  widowed  Ranis  of  the 
late  Maharaja  of  Tanjore  had  become  possessed  by  grant  from  the  Government, 
entirely  a  matter  for  the  discretion  of  the  Court,  which  had  exercised  its  discre- 
tion soundly. 

APPEAL  from  an  order  (17th  February  1888)  of  the  High  Court, 
affirming  an  order  (13th  September  1887)  of  the  District  Judge  of  Tan- 
jore. 

A  Divisional  Bench  of  the  High  Court  (COLLINS.  C. J.,  and  PACKER,  J.) 
made  the  above  order  on  the  petition  filed  in  the  Original  Court  on  24th 
August  1887,  by  the  surviving  widows  of  the  last  Maharaja  of  Tanjore, 
they  having  been  parties  to  a  decree  in  Jijoyiomba  Bayi  Saiba  v.  Kamakshi 
Bayi  Saiba  (1).  That  decree  (8th  May  1868)  declared  "that  the  per- 
"  manent  appointment  of  a  Receiver  and  Manager  of  the  property  was 
"  necessary  ;"  and  directed  "  that  the  Collector,  if  possible,  should  be  con- 
"tinued  as  Eeceiver  and  Manager  ";  that,  if  such  was  not  practicable, 
the  Civil  Court  of  Tanjore  should  appoint  a  Receiver  and  Manager  after 
taking  proper  security,  and  "  from  time  to  time  make  fresh  appoint- 
"  ments  during  the  lives  of  the  widows  and  the  survivors  or  survivor  of 
"  them,  or  until  it  shall  be  considered  by  the  Civil  Court  that  a  Receiver 
"  and  Manager  is  no  longer  necessary." 

The  reason  given  in  the  order  from  which  this  appeal  was  preferred 
was  thus  given  : — '  The  decree  clearly  contemplates  that  the  Receiver 
"  shall  be  permanent  during  the  lives  of  the  widows,  and  the  survivors, 
''or  survivor,  of  them  ;  and  having  regard  to  the  history  of  the  litigation, 
"  the  nature  of  the  property,  and  the  [391]  circumstances  of  the  family, 
"we  are  clearly  of  opinion  that  the  District;  Judge  exercised  a  right  dis- 
"  cretion  in  refusing  this  application." 

All  the  parties  having  joined  in  applying  for  a  certificate  under  Section 
602,  Civil  Procedure,  the  same  Judges  recorded  their  reasons,  more  fully, 
as  follows : — 

"  As  the  surviving  Ranis  are  the  only  persons  at  present  entitled  to 
participative  enjoyment  of  the  estate,  and  as  all  have  united  in  this  appli- 
cation, we  think  that  there  is  a  substantial  question  of  law  which  will 
admit  of  an  appeal  to  the  Privy  Council  within  the  meaning  of  Section  596 
of  the  Civil  Procedure  Code,  but  we  thick  it  right  to  place  on  record  our 
reasons  for  holding  that  the  District  Judge  exercised  a  sound  discretion  in 
refusing  to  grant  the  prayer  for  the  removal  of  the  Receiver. 

"  The  circumstances  of  the  litigation  which  led  to  the  appointment  of 
a  Receiver  are  fully  reported  in  the  third  volume  of  the  Madras  High 

(1)  3  M.  H.  C.  R.  424.  The  estate  of  the  last  Maharaja  of  Tanjore  came  into  the 
possession  of  the  E.I.  Company  by  an  act  of  State  in  1856.  Secretary  of  State  in  Coun- 
cil of  India  v.  Kamachee  Boye  Sahaba,  1  M.I.A.  476. 
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Court  Reports,  pp.  424-455.     The  property  in  question   was  seized  by       1890 
Government   at  the  annexation  of  the  Tanjore  State,  not  under  colour  of    APRIL  24. 
any  legal  title,  but  by  the  forcible  exercise  of  Sovereign  power.     It  was 
afterwards  transferred  to  the  senior  widow  by  order  of  Government,  dated      "RIVY 
21st  August  1862,  as  a  matter  of  grace  and  favour.     The  order  after  making  COUNCIL, 
over  the  management  and  control  to  Her  Highness  went  on  to  state  : — '  It     .    ^~aao 
'will  be  her  duty  to  provide  in  a    suitable  manner  for  the  participative      ,pr\  = 
'enjoyment  of  the  estate  in  question  bv  the   other  widows,  her  co-heirs.         '  '~  . 
'  On  the  death  of  the  last  surviving  widow,  the  daughter  of  the  late  Raja          '    ' 
'  or,    failing  her,  the  next  heirs  of  the  late  Raja,  if  any,  will  inherit  the 
'  property.' 

"  Within  four  years  of  the  transfer  of  this  estate  to  the  senior  widow 
this  suit  was  brought  by  two  of  the  junior  Ranis.  They  complained  of 
various  acts  done  by  the  senior  widow  in  detriment  of  their  rights,  and 
more  especially  that  she  had,  without  their  consent,  adopted  a  boy  as 
the  son  of  the  late  Raja,  to  whose  possession  she  had  transferred  or  was 
about  to  transfer  the  whole  property.  That  son  was  included  as  the 
fourteenth  defendant,  and  the  first  defendant  alleged  that  she  herself  and 
all  the  other  Ranis  were  entitled  only  to  receive  maintenance  from  him. 

"  The  Court  held  that  the  evidence  as  to  the  senior  widow's 
management  of  the  estate  since  it  had  been  under  her  charge  showed 
'  reckless  dealing  with  the  property  and  the  lavish  [392]  expenditure  of 
'  large  sums  for  purposes  of  which  the  accounts  afford  no  satisfactory  ex- 
'  planation.  Not  only  has  the  large  sum  of  ready  money  received  from  the 
'  Government  and  the  whole  proceeds  of  the  immoveable  property  been 
'  dissipated,  but  a  considerable  portion  of  the  moveable  property  itself  has 
'  been  got  rid  of  and  debts  to  a  considerable  amount  been  left  unpaid.  We 
'  are  at  the  same  time  of  opinion  that  it  would  be  most  imprudent  to 
'  entrust  the  management  of  the  property  to  the  second  defendant  or  to 
'  either  of  the  other  junior  widows.  Little,  if  anything,  we  are  sure,  would 
'  be  gained  as  respects  the  care  and  preservation  of  the  property,  and  there 
'  would  very  soon  be  violent  disputes  and  further  litigation.  It  appears  to 
'  us  to  be  absolutely  necessary  that  the  estate  should  remain  in  the  custody 
'  and  under  the  control  and  direction  of  a  competent  Receiver  and  Mana- 
'  ger  appointed  from  time  to  time  by  the  Civil  Court  and  invested  with 
'  general  powers  for  the  management  and  regulation  of  the  property  and 
'  its  enjoyment,  and  the  application  of  the  rents  and  profits.  The  Collector 
'  is  at  present  the  appointed  Receiver,  and  there  is  no  doubt  that  it  is  of 
'  the  very  greatest  advantage  to  the  estate  and  the  parties  interested  that 
'  he  should  continue  to  act  as  Receiver  and  Manager,  as  we  trust  he  will 
be  able  to  do.  The  continuance  of  his  appointment  will  therefore  be 
'  decreed  ;  but  should  it  be  necessary,  the  Civil  Judge  must  appoint  a  fit 
'  and  proper  person  in  the  Collector's  place,  taking  sufficient  security  for 
'  the  discharge  of  his  duties  and  fixing  a  fair  and  reasonable  remuneration 
'  for  his  services.' 

"  The  High  Court  in  the  view  that  it  took  of  the  case  found  it 
unnecessary  to  raise  an  issue  as  to  the  validity  of  the  alleged  adoption  of 
the  fourteenth  defendant,  observing  that  '  if  found  to  be  valid  (a  result  at 
'  present  very  problematic),  his  present  claim  by  right  of  adoption  being 
'  as  lineal  heir  of  the  Raja  in  preference  to  the  widows  would  not  be 
'  maintainable.  To  that  claim  the  absolute  ownership  of  the  Government 
'  in  the  interval  between  the  death  of  the  Raja  until  the  act  of  State  by 
'  which  the  transfer  was  made  to  the  widows  and  daughter  is,  we  think, 
'  fatal,'  see  o  Mad.  H.C.  Rep.,  p.  455. 
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1890  "  Mere  than  twenty  years  have  passed  since  that  decree,  and  we   are 

APRIL  24     pf  opinion  that  the  same  reasons  which  in  1868  made  the  appointment  of 
a  Receiver  imperatively  necessary  still  exist  in  all     [393]    their    force. 
PRIVY      old  age  and  twenty  years  more  of  that  seclusion  which  is  the  lot  of  ladies  of 
COUNCIL,  exalted  rank  in  this   country  can   hardly   have  made  their  Highnesses 
7T~~        better  fitted    for   the   management  of  an    estate  whose   annual    income 
'  is   more  than  l£  lakhs  of  rupees  and  which  was  valued  in  1868  as  worth 

a  '  'p~l,  ,  about  68  lakhs  of  rupees  (the  moves b!e  property  in  jewels  and  cash 
**'  'alone  being  worth  nearly  20  lakhs).  If  given  back  at  all,  the  chief 
management  would,  under  the  terms  of  the  Government  ordor,  vest  in 
the  senior  widow, — a  lady  now  over  70  years  of  age  and  who  twenty- 
four  \ears  at?o,  on  5th  January  1664,  intimated  to  the  then  Civil  Judge  of 
Tanjore  that  she  had  formed  the  resolution  of  withdrawing  from  all 
worldly  transactions  and  transient  pleasures  and  resolved  from  that 
moment  to  lead  a  life  of  seclusion,  &c.,'  see  3  Mad.  H.C  Rep.,  p.  437. 

"For  more  than  twenty  years  this  decree  has  secured  the  estate  and 
thpse  ladirs  immunity  from  litigation, — but,  at  the  death  of  the  last 
surviving  wilow,  the  Government;  order  ve^ts  the  estate  in  the  daughter 
of  the  late  Raja,  or  failing  her,  in  the  next  heirs  of  the  late  Raja,  if  any." 

The  Judges  concluded  by  adverting  to  the  probability  of  future  liti- 
gation if  the  management  of  the  property  should  be  restored  to  the 
widows. 

On  this  appeal, 

Mr.  J.  D.  Mayne  appeared  for  the  appellants. 

His  argument  was  that  under  the  Proceedings  of  the  Madras 
Government  of  21st  August  1862,  printed  in  the  report  of  Jijoyiamba 
Hay i  Sa>ba  v.  Kamakshi  Bayi  Saiba  (1),  and  the  construction  put  upon 
it  in  the  judgment  in  the  latter  suit,  the  property  vested  in  the  Ranis  for 
the  estates  of  Hindu  widows.  They,  thereby,  became  full  owners,  and 
represented  the  estate,  subject  to  the  legal  restrictions  upon  their  disposing 
of  the  property.  One  of  the  incidents  of  a  widow's  estate  was  a  right  to 
management.  Of  this  she  could  only  be  deprived  on  the  objection  of 
some  one  interested  in  the  good  management  of  the  property ;  but  no  such 
objection  was  made  here.  The  present  application  was  supported  by  all 
who  had  a  vested  interest  in  the  estate.  The  Receiver  had  been  appointed 
in  consequence  of  the  proceedings  in  a  suit  which  bad  come  to  an  end. 

[394]  Their  Lordships'  judgment  was  delivered  by  SIR  BARNES 
PEACOCK. 

JUDGMENT. 

Their  Lordships  are  of  opinion  that  it  was  entirely  a  matter  of  dis- 
cretion with  the  Court  as  to  the  removal  of  the  Receiver,  and,  looking  to 
the  case,  their  Lordships  think  that  the  Court  have  exercised  a  very 
sound  discretion  in  not  removing  him.  They  will  therefore  humbly 
advise  Her  Majesty  to  dismiss  this  appeal. 

Solicitors  for  the  appellants  :  Messrs.  Lawford,  Waterhouse,  and 
Lawford. 


(1)   3MH.C.R.424(429). 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


HALL  AND  OTHERS  (Defendants),  Appellants  v. 

VENKATAKKISHNA  (Plaintiff),  Respondent* 
[13th  February  and  3rd  Aj.ril,  1889,  and  17th  March,  1890.] 

Malicious  prosecution— Matters  in  issue— Burden  of  proof '. 

In  a  suit  for  damRges  for  malicious  prosecution  it  was  found  that  the  charge 
brought  hy  the  defendant  against,  the  plaintiff  was  unfounded,  and  that  it.  was 
brought  without  proba,t*lt»  cnu*e  : 

Held,  that  the  absence  of  probable  cause  did  not  imply  malice  in  law.  and  that 
on  the  failure  of  the  plaintiff  10  prove  that  the  defendant  did  not  honestly  believe 
in  the  charge  brought,  by  him,  the  tuit  should  have  been  dismissed. 

[P.,  24  M.  549  (552)  ;  Appr,.  19  B.  717  (721)  ;  R.,  28  B.  226  (229) ;  26  M.  506  fi07)  ; 
6  Bom.  L.B.  131  (J57),  6  Bern.  L.R.  704(717);  12  C.P  L.R.  24;  l!2  PR. 
1901  =  176  P  LR.  ItOl  ;  U.b.K.  u&97—  901)  484.] 

SECOND  appeal  against  the  decree  of  V.  Srinivasacbarlu,  Sub- 
ordinate Judge  of  Cocanada,  in  appeal  suit  No.  452  of  1887,  confirming 
the  decree  of  L.  Narsyana  Bow,  District  Munsif  of  Eajahrnundry,  in 
original  suit  No.  67  of  1887. 

The  District  Munsif  passed  a  decree  for  the  plaintiff,  which  was 
confirmed  on  at  peal  by  the  District  Judge. 

The  defendants  preferred  this  second  appeal. 

Mr.  Michell,  for  appellants. 

Mahadeva  Ayyar,  for  respondent. 

The  fads  of  this  case  apuear  sufficiently  for  the  purposes  of  this 
report  from  the 

JUDGMENT. 

The  appellants  are  merchants  carrying  on  business  at  Cocanada  on 
their  own  account  and  as  agents  of  Messrs.  [395]  Arbuthnot  and  Company 
of  Madras.  In  payment  of  a  dt  bt  due  to  them  by  one  Butchi  Barnes-am  they 
cook  over  the  unexpired  portion  of  a  lease  which  he  had  in  regard  to 
certain  lankasor  islands  in  the  Godavari,  and  the  respondent  was  a  tana- 
dar on  the  establishment  entertained  by  them  for  the  purpose  of  collect- 
ing rents  due  to  them  under  the  lease.  Mr.  Macnab,  a  member  of  the 
appellants'  firm,  charged  the  respondent  and  two  others  before  the 
Joint  Magistrate  of  the  Godavari  district  with  having  misappropriated 
Es.  309-4-3  out  of  the  collections  made  for  them  in  fasli  1294.  After  hear- 
ing the  complainant  and  his  witnesses,  the  Joint  Magistrate  discharged  the 
accused,  as  he  was  of  opinion  that  there  were  no  grounds  for  putting  them 
on  their  defence.  The  complaint  not  being  since  revived,  the  respondent 
sued  the  appellants  for  damages  and  claimed  Es.  200  as  compensation  due 
for  the  false  and  malicious  prosecution  which  he  said  they  had  instituted 
against  him.  They  contended  that  they  acted  bona  fide,  and  also  pleaded 
to  the  jurisdiction  of  the  District  Munsif  at  Eajahmundry;  and  that  the 
claim  was  barred  by  limitation.  Both  the  Courts  below  decreed  the  claim 
and  disallowed  the  appellants'  pleas.  Hence  this  second  appeal. 

The  preliminary  objections  taken  in  the  Courts  below  are  again 
urged  before  UP,  and  we  shall  de*l  with  them  first.  The  respondent  brought 

*  Second  Appeal  No.  1300  of  1885. 
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this  suit  first  in  the  Subordinate  Court  at  Cocanada  on  the  Small  Cause 
Side,  and  it  is  conceded  that  it  was  brought  in  time.  But  the  Subor- 
dinate Court  held  that  it  had  no  jurisdiction  and  returned  ihe  plaint  for 
presentation  to  the  Court  of  comuetent  jurisdiction.  The  suit  was  then  filed 
in  the  Court  of  the  District  Munsif  of  Rajahmundry,  and  it  is  not  shown 
that  the  suit  would  be  barrel  by  limitation  if  the  time  during  which  it  was 
pending  in  the  Subordinate  Court  weie  deducted.  We  see  no  reason  to  doubt 
that  the  suit  was  first  brought  in  the  Subordinate  Court  under  a  bona  fide 
mistake  as  to  the  Court  of  competent  jurisdiction,  and  that  the  respondent 
was  entitled  to  rely  on  Section  14  of  the  Act  of  Limitations.  We  are 
also  of  opinion  that  the  conclusion  arrived  at  by  the  Lower  Court  on 
the  question  of  jurisdiction  is  correct.  The  appellants'  counsel  urged 
that  there  was  no  evidence  that  any  member  of  the  appellants'  firm  other 
than  Mr.  Macnab  was  responsible  for  the  respondent's  prosecution;  but  this 
contention,  which  is  at  variance  with  the  admission  made  in  (heir  written 
statement,  cannot  be  supported.  The  substantial  question,  however, 
[396]  for  decision  is  whether  the  Courts  below  have  rightly  anprehended 
what  the  respondent  is  bound  to  show  in  support  of  his  claim,  and  tried  it 
in  accordance  with  law.  The  Subordinate  Judge  observes:  "There 
was  thus  no  reasonable  and  probable  cause  for  making  this  prosecution, 
"  and  especially  so  against  the  plaintiff,  and  this  cletrly  imports  malice  in 
"law  even  if  there  was  no  proof  of  actual  malice."  Asain,  th^  District 
Munsif  states  the  law  in  somewhat  similar  terms  :  "  Want  of  probable 
"  cause,  therefore,  implies  malice,  and  the  burden  is  shifted  to  the 
"  defendants  to  prove  that  there  was  probable  cause  for  the  prosecu- 
"  lion."  After  referring  to  certain  disseosions  in  order  to  account  for  the 
prosecution,  the  District  Munsif  observes:  "Mr.  Macnab  believed  all 
"  that  was  reported  to  him  and  hurried  the  proceedings  without  proper 
"  inquiry.  Not  a  single  witness  in  this  case  would  say  that  Mr.  Macnab 
"  inquired  of  him  about  the  truth  of  the  charges.  He  made  no  inquiry 
"whatever,  and  is  much  to  blame  for  his  hastiness."  In  advertence  to 
the  same  point,  the  Subordinate  Judge  remarks  that :  "  Ramesam  Surai- 
"  ya  and  Viraragavulu  bore  cersonal  ill-will  to  Bhashiyai-harlu,  that 
"  they  were  the  trusted  agents  of  Mr.  Macnab,  and  employed  by  him  to 
"  fish  out  information  against  Bhashiyachailu  when  he  went  to  inquire 
"  about  his  conduct  in  consequence  of  some  anonymous  petition  received 
"  by  him.  No  case  could  be  concocted  against  Bhashiyacharlu  alone, 
"  and  some  one  else  needed  to  be  connected  with  him,  and  as  the  plaint- 
"  iff  would  not  agree  to  give  any  evidence  against  Bhashiyacharlu,  he 
"  (plaintiff^  was  associated  with  him  as  a  delinquent."  The  facts  found 
"  by  the  Courts  below  are  that  the  charge  brought  against  the  respondent 
was  not  true,  that  he  showed  that  there  was  no  probable  cause  for  it, 
that  it  was  not  necessary  for  him  to  prove  more,  that  two  persons  who 
bore  personal  ill-will  to  Bhashiyacharlu  gave  false  information  to 
Mr.  Macnab,  that  he  hastily  accepted  it  as  correct  without  proper  inquiry, 
that  the  respondent  was  charged  because  he  gave  no  information 
against  Bhashiyacharlu,  and  that,  as  the  absence  of  probable  cause 
implied  malice  in  law,  the  respondent  was  entitled  to  a  decree.  We 
are  unable  to  say  that  the  law  applicable  to  the  case  has  been  correctly 
understood.  In  Abrath  v.  North  Eastern  Railway  Company  (1),  the  legal 
import  of  reasonable  and  probable  £397]  cause  and  the  law  as  to  burden  of 
proof  in  suits  of  the  kind  now  before  us  were  explained  by  Cave,  J.,  in  his 

(1)  L.R.  11  App.  Gas.  247. 
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lucid  charge  to  the  Jury.  That  learned  Judge  said  :  "  It  was  for  the  plaintiff 
"  to  establish  a  want  of  reasonable  and  probable  cause  and  malice," 
and  then  proceeded  as  follows:  "  I  think  the  material  thing  for  you  to 
"  examine  about,  is,  whether  the  defendants  in  this  particular  case  took 
"  reasonable  care  to  inform  themselves  of  the  true  facts  of  the  case. 
41  That,  I  think,  will  be  the  first  question  you  will  have  to  ask  yourselves — 
"  did  they  take  reasonable  care  to  inform  themselves  of  the  true  facts 
"  of  the  case  ?  Because,  if  people  take  reasonable  care  to  inform  them- 
"  selves,  and  notwithstanding  all  they  do  they  are  misled,  because  people 
"  are  wicked  enough  to  give  false  evidence,  nevertheless  they  cannot  be 
"said  to  have  acted  without  reasonable  and  probable  cause;  with 
"  regard  to  this  question,  you  must  bear  in  mind  that  it  lies  on  the 
"  plaintiff  to  prove  that  the  Railway  Company  did  not  take  reasonable 
"  care  to  inform  themselves.  The  meaning  of  that  is,  if  you  are  notsatis- 
"  fied  whether  they  did  or  not,  inasmuch  as  the  plaintiff  is  bound  to  satisfy 
"  you  that  they  did  not,  the  Railway  Company  would  be  entitled  to  your 
"  verdict  on  that  point.  Then  there  is  another  point,  and  that  is,  when 
"  they  went  before  the  Magistrates,  did  they  honestly  believe  in  the  case 
"  which  they  laid  before  the  Magistrates  ?  If  I  go  before  Magistrates 
*'  with  a  case  which  appears  to  be  good  on  the  face  of  it,  and  satisfy  the 
41  Magistrates  that  there  ought  to  be  a  further  investigation,  while  all 
"  the  time  I  know  that  the  charge  is  groundless,  then  I  should  noc  have 
"  reasonable  and  probable  cause  for  the  prosecution.  Therefore,  I  shall 
"  have  to  ask  you  that  question  along  with  the  others,  and  according  as 
"  you  find  one  way  or  the  other,  then  I  shall  tell  you  presently,  or  I  shall 
44  direct  you,  whether  there  was  or  was  not  reasonable  and  probable  cause 
"  for  this  prosecution.  If  you  come  to  the  conclusion  that  there  was 
41  reasonable  and  probable  cause,  or  rather  that  those  two  questions  should 
4<  be  answered  in  the  affirmative,  that  is,  that  the  defendants  did  take  care 
41  to  inform  themselves  of  the  facts  of  the  case,  and  they  did  honestly 
"believe  in  the  case  which  they  laid  before  the  Justices,  then  I  shall  tell 
41  you,  in  point  of  law,  that  this  amounts  to  reasonable  and  probable  cause, 
"  and  in  that  case  the  defendants  will  be  entitled  to  your  verdict ;  if,  on  the 
"other  hand,  you  come  to  the  negative  conclusion,  if  you  think  that  the 
"  defendants  [398]did  not  take  reasonable  care  to  inform  themselves  of  the 
"  facts  of  the  case,  or  that  they  did  not  honestly  believe  the  case  which 
"  they  laid  before  the  Magistrates,  then  in  either  of  those  cases  you  will 
41  have  to  ask  yourselves  this  further  question,  were  they  in  what  they  did 

actuated  by  malice,  that  is  to  say,  were  they  actuated  by  some  motive 
41  other  than  an  honest  desire  to  bring  a  man  whom  they  believed  to  have 
41  offended  against  tbe  criminal  law  to  justice  ?  If  you  come  to  the  conclu- 
"  sion  that  they  did  honestly  believe  that,  then  they  are  entitle^  again  to 
41  your  verdict ;  but  if  you  come  to  the  conclusion  that  they  did  not  honestly 
"  believe  that,  but  that  they  were  actuated  by  some  indirect  motive  other 
"  than  a  sincere  wish  to  bring  a  supposed  guilty  man  to  justice,  then  the 
44  plaintiff  is  entitled  to  your  verdict,  and  then  it  will  become  necessary  to 

consider  the  question  of  damages." 

As  pointed  out  by  Lord  Justice  Bowen,  "  the  plaintiff  in  an  action 
"  for  malicious  prosecution  has  to  prove,  first,  that  he  was  innocent,  and 
"  that  his  innocence  was  pronounced  by  the  tribunal  before  which  the 
"  accusation  was  made  ;  secondly,  that  there  was  want  of  reasonable  and 
"  probable  cause  for  the  prosecution,  or,  as  may  be  otherwise  stated,  that 
"  the  circumstances  of  the  case  were  such  as  to  be  in  the  eyes  of  the  Judge 
41  inconsistent  with  the  existence  of  reasonable  and  probable  cause  :  and, 
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'  lastly,  that  the  proceadings  of  which  ha   conaphins  were  initiated  in  a 
"  mail  :ioua  spirit,  that  is,  from  an  in  lire  ?t  tnd   improper  motive,  and  not 
"  in  furtherance  of  justice.     All  those  three  propositions,  the  plaintiff  has 
'  to  make  out,  and  if  any  step  is  nocesavry  to  make  oat  any  one  of  those 
"three  propositions,  the  burden  of  making  giod  that   step  rosts   uoon  the 
'  plaintiff.     1  think  that  the  whole  of  the  fill-icy  of  the  ar^um^nt  address- 
ed Co  us,  lies  in  a  misconception  of   what  tie  learned    Ju  ig^  really  did 
"say  at  the  trial,  and  in  a  misconception  of  the  sense  in  which  the  term 
bur  Jen  of  pr.jof '   was  use  1   hy  him.     Wi)«niv>)r  litigation  exists,  some- 
"  body  must  go  on  with  it ;   the  plaintiff  is  the  first   to  begin  ;   if  he  does 
"  nothing,  hf)  fails  ;  if  he  makas  a  prirm  facie  case  and  nothing  is    done  to 

answer  it,  the  defendant  fails.  The  test,  therefore,  as  to  the  burden  of 
"proof  or  onus  of  proof,  whichever  term  is  use!,  is  simply  this,  to  ask 
"oneself  which  party  will  ba  successful  if  no  evidence  is  given,  or  if  n? 

m  >re  evidence  is  given  than  has  been  given  at  a  parcicular  point  of  the 
"case,  (or  it  is  obvious  that  as  the  con-[399]troversy  involved  in  the 
"litigation  travels  on,  the  parties  from  mo  nont  to  moment  may  reach 
"points  at  which  the  onus  of  proof  shifts,  and  a5  waich  the  tribunal  will 

have  to  say  that  if  the  case  stops  there,  it  must  be  decided  in  a 
"  particular  manner.  The  test  being  such  as  I  have  state  1  it  is  not  a 
"  burden  that  goes  on  for  ever  resting  on  the  shouliers  of  the  person 

upon  whom  it  is  first  cast.  As  soon  as  he  brings  evidence  which,  until 
"  it  ia  answered,  rebuts  the  evidence  against  which  he  is  contending, 
"  then  the  halance  descends  on  the  other  side,  and  the  burden  rolls 

over  until  again  there  is  evidence  which  once  more  turns  the  scale. 
"  That  being  so,  the  question  of  onus  of  proof  is  only  a  rule  for  deciding 
"  on  whom  the  obligation  of  going  further,  if  he  wishes  to  win,  rests. 
"  It  is  not  a  rule  to  enable  the  Jury  to  deaide  on  the  value  of  conflicting 

evidence.  So  soon  as  a  conflict  of  evidence  arises,  it  ceases  to  be  a 
"  question  of  onus  of  proof.  There  is  another  point  which  muss  be  cleared 
"  in  order  to  make  plain  what  I  am  about  to  say.  As  causes  are  tried,  the 
"  term  '  onus  of  proof  '  may  be  used  in  more  ways  than  one.  Sometimes 
"  when  a  cause  is  tried  the  Jury  is  left  to  find  generally  for  either  the 
"plaintiff  or  the  defendant,  and  it  is  in  such  a  case  essential  that  the 
"  Judge  should  tell  the  Jury  on  whom  the  burden  of  making  out  the  case 
"  rests,  and  when  and  at  what  period  it  shifts.  Issues  again  may  be  left 
"  to  the  Jury  upon  which  they  are  to  find  generally  for  the  plaintiff  or  the 
"  defendant,  an  1  they  ought  to  be  col  i  on  whom  the  burden  of  proof  rests  ; 
"and  indeed  it  is  to  be  observed  that  vary  often  the  burden  of  proof  w'ijl  be 
"  shifted  within  the  scope  of  a  particular  issue  by  presumptions  of  law 
"  which  have  to  be  explained  to  the  Jury.  But  there  is  another 
"  way  of  conducting  a  trial  at  Nisi  Prius,  which  is  by  asking"  certain 
"definite  questions  of  the  Jury.  If  there  is  a  conflict  of  evidence  as  to 
"  th'^e  questions,  it  is  unnecessary,  except  for  the  purposa  of  making  plain 
"  what  the  Judge  is  doing,  to  explain  to  the  Jury  about  onus  of  proof,  unless 
"  there  are  presumptions  of  law,  such  as,  for  instanca,  the  presumption  of 
"  consideration  for  a  bill  of  exchange,  or  a  presumption  of  consideration  for 
"  a  deed.  And  if  the  Jury  is  asked  by  the  Judge  a  plain  question,  as,  for 
"instance,  whether  they  believe  or  disbelieve  the  principal  witness  called 
"  for  the  plaintiff,  it  is  unnecessary  to  explain  to  them  about  the.  onus  of 
"  proof,  hecause  the  only  answer  which  they  hive  to  give  is  Yes  or  No,  or 
"el-ia  they  cannot  tell  what  to  say.  If  the  [400]  Jury  cannot  make  up 
"  their  minds  upon  a  question  of  that  kind,  it  is  for  the  Judge  to  say 
"  which  party  is  entitled  to  the  verdict.  I  do  not  forget  that  there  are 
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"  canons  which  are  useful  to  a  Judge  in  commenting  upon  evidei  ce  and 
"  rules  for  determining  the  weight  of  conflicting  evidence  ;  but  th-.-y  are 
. "  not  the  same  as  onus  of  proof.  Now  in  an  action  for  malicious 
"  prosecution  the  plaintiff  has  the  burden  throughout  of  establishing  that 
"  the  circumstances  of  the  prosecution  were  such  that  a  Judge  nan 
'  see  no  reasonable  or  probable  cause  for  instituting  it.  In  one  sense 
"  that  is'  the  assertion  of  a  negative,  and  we  have  been  pressed  wth  the 
"pro position  that  when  a  negative  is  to  be  made  out  the  onus  of  [.roof 
"shifts.  That  is  not  so.  If  the  assertion  of  a  negative  is  an  essential 
"  part  of  the  plaintiff's  case,  the  proof  of  the  assertion  still  rests  upon  the 
"  plaintiff.  The  terms  '  negative  '  and  'affirmative'  are  after  all  relative 
"  and  not  absolute.  In  dealing  with  a  question  of  negligence  that  term 
"  may  be  considered  either  as  negative  or  affirmative  according  to  the 
"  definition  adopted  in  measuring  the  duty  which  is  neglected.  Wherever 
"  a  person  asserts  affirmatively  as  part  of  his  case  that  a  certain  state  of 
"  facts  is  present  or  is  absent  or  that  a  particular  thing  is  insufficient  for 
"  a  particular  purpose,  that  is  an  averment  which  he  is  bound  to  prove 
"positively.  It  has  been  •,  said  that  an  exception  exists  in  those  cases 
"  where  the  facts  lia  peculiarly  within  the  knowledge  of  the  opposite  party. 
"  The  counsel  for  the  plaintiff  have  not  gone  the  length  of  contending 
that  in  a  1  those  cases  the  onus  shifts,  and  that  the  person  within  whose 
"  knowledge  the  truth  peculiarly  lies  is  bound  to  Drove  or  disprove  the 
"  matter  in  dispute.  I  think  a  prooosition  of  that  kind  cannot  be  main- 
"  tained,  and  the  exceptions  supposed  to  be  found  amongst  cases  relating 
to  the  game  laws  may  be  explained  on  special  grounds." 

On  apneal  to  the  House  of  Lords    the  direction  of  the    Judge   to   the 

Jury    was    held    to   be    right.     Lord  Bramwell  said:  "To   maintain   an 

action  for  a  malicious  prosecution,  it  must  be  shown    that  there  was  an 

absence  of  reasonable  and  probable  cause  and  that  there  was  malice    or 

"  some  indirect  and    illegitimate  motive  for  the  prosecution  " — Abrath  v. 

North  Eastern  Railway  Company   (I). 

The  Subordinate  Judge  was  in  error  in  holding  that  it  was 
sufficient  for  the  plaintiff  to  prove  absence  of  probable  cause,  for 
[401]  the  essence  of  the  wrong  consists  in  putting  the  criminal  law  into 
motion  without  reasonable  cause  against  an  innocent  person  from  malice 
or  some  indirect  and  illegitimate  motive.  The  question  for  decision  was 
not  simply  whether  Mr.  Macnab  used  proper  care  to  inform  himself  of  the 
facts,  but  also  whether  he  honestly  .believed  the  case  which  he  laid  before 
the  Magistrate.  Again,  it  is  not  correct  to  say  that  the  burden  of  proof 
lies  only  in  part  on  the  plaintiff,  for,  as  already  explained,  the  burden  of 
proving  both  the  propositions  rests  on  him.  Moreover  the  Subordinate 
Judge  observes  that  the  agents  employed  by  Mr.  Macnab  included  the 
plaintiff  among  the  accused,  not  because  he  was  considered  to  be  guilty, 
but  because  he  was  reluctant  to  give  information  against  Bhashiyacharlu 
and  that  Mr.  Macnab  was  responsible  for  it.  There  is  no  distinct  finding 
that  Mr.  Macnab  was  aware  that  his  informants  gave  information  from 
such  motive,  or  that  he  was  influenced  by  such  motive  in  instituting  the 
prosecution  against  the  accused.  Though  there  is  a  finding  that  Mr. 
Macnab  did  not  use  proper  care  to  inform  himself  of  the  facts,  there  is  no 
finding  as  to  whether  he  honestly  believed  the  case  which  he  laid  before 
the  Magistrate.  We  shall  therefore  direct  the  Subordinate  Judge  to 
return  a  finding  on  that  question  after  considering  the  evidence  on  record 
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wikh  reference  to  the  foregoing  observations.  The  finding  will  he  returned 
within  six  weeks  after  the  re-opening  of  the  Court,  and  seven  days  after 
the  posting  of  the  finding  in  this  Court  will  be  allowed  for  filing  objections. 

[The  finding  recorded  in  compliance  with  the  above  order  was  to 
the  effect  that  Mr.  Macnab  did  honestly  believe  the  case  which  he  laid 
before  the  Magistrate. 

The  second  appeal  having  come  on  for  final  hearing  their  Lordships 
reversed  the  decrees  of  the  Lower  Courts  and  dismissed  the  suits  with 
costs  throughout.] 

Barclay  d  Morgan,  appellants'  attorneys. 


13  H.  402. 

[402]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Handley. 


VEDAPUHATTI  (Defendant  No.  1),  Appellant  v.  VALLABHA  (Plaintiff), 
Respondent*      [24bh  March  and  1st  April,  1890.] 

Limitation  —  Adverse  possession — Suit  by  a  trustee  of  a  devasom  disaffirming  tlieact  of  his 
predecessor. 

The  trustee  of  a  Malabar  devasom,  who  had  succeeded  to  bis  office  in  June 
1883,  sued  in  1887  to  recover  for  the  devasom  possession  of  land  which  bad  been 
demised  on  kanom  by  his  predecessor  in  February  1881,  on  the  ground  that  the 
demise  was  invalid  as  against  the  devasom.  The  defendant  had  been  in  posses- 
sion of  the  land  for  more  than  twelve  years,  falsely  asserting  the  title  of  kanom- 
dar  with  the  permission  of  the  pUintiff's  predecessor  in  office  : 

Held,  (1)  the  suit  was  not  barred  by  limitation  ; 

(2)  the  plaintiff  was  entitled  to  maintain  the  suit  for  the  purpose  of 
recovering  for  the  trusts  of  the  devasom  property  improperly  alienated  by  his 
predecessor.  Suppammal  v.  The  Collector  of  Tanjore  (I.L.R.,  12  Mad.,  387) 
distinguished. 

CRM  16  C.L.J.  349=17  C.W.N.  873  (875)  =  16  Ind.  Gas.  927  ;  6  M.L.J.  270(271)  ;  9  M. 
L.J.  93  (97).] 

SECOND  appeal  against  the  decree  of  L.  Moore,  District  Judge  of 
South  Malabar,  in  appeal  suit  No.  723  of  1888,  confirming  the  decree  of 
E.  K.  Krishnan,  Subordinate  Judge  of  South  Malabar,  in  original  suit 
No.  11  of  1887. 

Suit  in  1887  by  the  udama  of  a  devasom  to  recover  possession  of 
certain  land  with  mesne  profits. 

The  plaintiff's  case  was  that  the  land  in  question  was  the  jenm  pro- 
perty of  the  devasom.  which  was  attached  to  his  stanom  ;  that  he  suc- 
ceeded to  the  stanom  on  24th  June  1883  ;  that  in  December  1884  he  first 
came  to  know  of  a  demise  on  kanom  of  the  land  in  question  by  his  prede- 
cessor in  office  to  defendant  No.  1  and  another  dated  25th  February  1881; 
that  the  demise  was  invalid  as  against  the  devasom  ;  and  that  he  had 
demanded  possession  of  the  land,  but  it  had  been  refused. 

The  case  for  defendant  No.  1  was  that  the  demise  of  February  1881 
was  valid,  being  a  consolidation  of  various  other  kanoms  under  which  she 
had  been  in  possession  for  more  than  twelve  years  :  limitation  was  also 
pleaded. 

[403]  The  District  Munsif  passed  a  decree  for  the  plaintiff,  which 
was  confirmed  on  appeal  by  the  District  Judge. 

*  Second  Appeal  No.  1043  of  1889. 
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Defendant  No.  1  preferred  this  second  appeal. 
Subramanya  Ayyar  and  Sundara  Ayyar,  for  appellant. 
Sankaran  Nayar,  for  respondent. 

JUDGMENT. 

The  contention  first  raised  on  behalf  of  the  defendant  (aopellant) 
was  that  the  suit,  being  a  suib  in  ejectment,  was  barred  by  limitation, 
inasmuch  as  it  was  shown  that  for  many  years  previously  to  the 
kanom  of  1881,  from  the  date  of  which  only  the  plaint  avers  that  the 
defendant  was  in  possession,  she  was  in  possession  asserting  a  kanom 
title  to  the  same  land. 

The  defendant's  case  was  that  the  kanom  of  1881  was  given  by  the 
plaintiff's  predecessor  in  the  stanom  by  way  of  consolidation  of  previously 
existing  kanoms,  and  it  appears  to  have  been  found  that  for  some  years 
the  defendant  had  been  in  possession  by  means  of  tenants  to  whom  she 
had  represented  herself  as  kanomdar.  Both  Courts,  however,  find  that 
there  were  no  such  prior  kanoms  ani  that  the  kanom  of  1881  was  there- 
fora  a  mere  fraud  on  the  stanom.  On  this  state  of  facts  it  is  argued  that 
the  defendant  is  entitled  to  assert  that  her  possession,  based  on  an 
asserted,  though  groundless,  title,  was  adverse  to  the  plaintiff  and  his 
predecessor,  and  that  the  suit  ought  therefore  to  have  been  dismissed  as 
barred  by  limitation,  and  we  are  referred  to  Madhava  v.  Narayana  (l),  to 
which  also  the  District  Judge  refers.  In  our  opinion  that  case  is  entirely 
distinguishable  from  the  present.  In  that  case  there  was  an  actual  kanom 
granted  by  the  plaintiff's  father,  which,  however,  was  invalid  against  the 
plaintiff.  It  was  held  that  the  kanomdar's  possession  having  remained 
unquestioned  for  more  than  twelve  years  was  adverse,  and  that  a  suit 
for  ejectment  therefore  would  nob  lie.  In  the  present  case  there  was  the 
mere  assertion  of  a  kanom  which  is  found  to  have  had  no  existence, 
and  it  does  not  appear  that  the  defendant's  possession  as  against  the 
plaintiff's  predecessor  was  referable  to  the  alleged  kanom.  On  the  contrary, 
the  finding  is  that  the  defendant,  being  a  member  of  the  kovilagom  to 
which  the  stanis,  with  one  exception,  for  a  considerable  time  back  have 
belonged,  were  allowed  to  occupy  the  land  belonging  to  the  st-anom. 
Under  these  circumstances,  the  fact  that  in  dealing  with  their  tenants 
the  defendants  [404]  made  a  pretence  of  holding  kanoms  cannot  alter 
the  character  of  their  possession.  We  see  nothing  inconsistent  in  the 
findings,  and,  on  the  other  hand,  it  is  consistent  with  probability  that  the 
plaintiff's  predecessor  should,  after  allowing  the  defendants  to  occupy  the 
lands,  have  endeavoured  to  secure  them  in  their  possession  by  a  kanom. 

In  this  view  of  the  facts  it  becomes  unnecessary  to  consider  the 
applicability  of  Section  10  of  the  Indian  Limitation  Act,  for  which 
Mr.  Sankaran  Nayar  argued  on  the  strength  of  the  decision  of  this  Court 
in  Mundakkel  Govinda  Paniker  v.  Zamorin  of  Calicut  (2). 

A  further  contention  raised  on  bshalf  of  the  appellant  was  that  the 
plaintiff,  being  the  trustee  of  a  devasom,  was  bound  by  the  act  of  his 
predecessor,  and  therefore  could  not  maintain  the  suit,  and  reliance  was 
placed  on  a  case  decided  in  this  Court,  Suppammal  v.  The  Collector  of 
Tanjore  (3).  According  to  this  contention,  while  it  was  conceded  that 
the  suit,  if  brought  to  recover  stanom  property,  would  be  maintainable,  it 
was  urged  that  the  plaintiff,  being  a  mere  trustee,  could  have  no  other  or 
greater  right  than  his  predecessor  in  the  trust,  and  that,  if  any  action  was 
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maintainable,  it  should  be  at  the  suit  of  a  beneficiary  and  not  of  the 
present  plaintiff.  There  can  be  no  doubt  than  the  holder  of  a  stanom  has 
a  life-interest  only  in  the  property  attached  to  it,  and  that  any  alienation 
by  him  of  that  property,  if  nocmade  under  justifying  necessity,  may  be  set 
aside  at  the  suit  of.  his  successor,  subject,  of  course,  to  the  rules  of  limi- 
tation, Fee  Mann.  Vikraman  v.  Sundaram  Pattar  (1). 

In  our  opinion  it  is  equally  clear  thab  the  present  suit  is  maintainable 
if  the  property  sought  to  be  recovered  is  property  dedicated  to  religious 
purposes.  Such  property  is,  as  a  general  rule,  inalienable,  and  although, 
for  some  purposes,  the  manager  or  trustee  for  the  time  being  represents 
the  estate,  it  has  never  been  doubted  that  his  successor  in  office  may 
recover  for  the  trust  property  improperly  alienated  by  him.  He  may 
insist  on  the  restoration  of  the  property  to  its  intended  uses.  The  judg- 
ment in  MundakkelGovindaPanikerv.  Zamorin  of  Calicut  (2)  is  sufficient 
authority  for  this  proposition. 

[405]ln  our  opinion  the  decision  in  Suppammal  v. Collector  of  Tanjore, 
(3)  does  not  trench  upon  this  principle.  In  that  case  the  plaintiff,  widow 
of  one  Ponnusami,  sought  to  recover  certain  property  alleged  to  be  dedi- 
cated to  charitable  purposes,  representing  herself  to  be  the  person  entitled 
to  maintain  the  charities.  The  property  was  in  the  hands  of  purchasers 
who  had  acquired  it  on  sales  in  execution  of  decrees  obtained  against  the 
late  Ponnusami  and  his  brother.  All  that  was  decided  was  that  the 
plaintiff,  as  heir  of  Ponnusami,  was  bound  by  those  sales  and  could  not 
be  permitted  to  say  that  her  interest  in  the  property  had  not  passed.  There 
was  no  question  in  that  case  of  recovering  the  property  for  the  charity, 
for  the  defendants  were  holding  it  subject  to  the  charges  imposed  upon  it 
by  Ponnusami.  It  was  the  right  of  management  and  the  incidental  right 
of  enjoying  the  surplus  profits,  which,  by  the  grant,  had  been  reserved  to 
Ponnusami  and  his  heirs,  that  the  plaintiff  sought  to  recover,  and  it  was 
never  suggested  on  the  plaintiff's  behalf  that  the  property  had,  by  virtue  of 
the  declaration  of  trust, become  inalienable  as  a  religious  endowment  in  the 
hands  of  Ponnusami.  In  our  opinion  the  decision  has  no  bearing  on  a 
case  like  the  present,  in  which  it  is  assumed,  for  the  purpose  of  the  defend- 
ant's case,  that  the  property  forms  part  of  a  religious  endowment,  and 
is,  as  such,  sought  to  be  recovered  by  the  new  trustee  or  manager. 

Whether  the  property  is  of  that  charactar,  or  whether  it  is  simply 
property  of  the  stanom,  we  think  the  plaintiff  can  maintain  the  suit,  and 
we  therefore  dismiss  this  second  appeal  with  costs. 


(1)  4  M.  148.  (2)  8.A.  No.  332  of  1881,  unreported. 
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13  M.  406  (P.O.)  =  17  I. A.  134  =  8  Bar.  P.C.J.  547.  1890 

[406]  PEIVY  COUNCIL.  MAT  *• 

PRESENT :  PRIVY 

Lord  Macnaghten,  Sir  Barnes  Peacock,  and  Sir  Richard  Couch.  COUNCIL. 

[On  appeal  from  the  High  Court  at  Madras.]  13  M.  408 


17  I  A 

SRIMANTU  RAJA  YARLAGADDU  MALLIKARJANA  (Defendant)  v.       BB'  ' 
SRIMANTA  RAJA  YARLAGADDA  DURGA  (Plaintiff)  AND  ANOTHER          aji7 
(Co- Defendant).        [5tb,  6th,  7th,  8th  March  and  1st  May,  1890.] 

Impartiality  of  zemindari  shown  by  evidence — Orant  by  sanad  in  1802  of  zemindari 
'  without  change  of  rule   of  succession  by  primogeniture — Madras  Regulation  XXV 
0/1802. 

The  question  whether  an  estate  is  impartible  and  descends  by  the  law  of  pri- 
mogeniture, or  is  subject  to  the  ordinary  Hindu  law  of  inheritance,  must  be  de- 
cided in  each  case  according  to  the  evidence  given  in  it,  The  result  of  the 
evidence  in  this  suit  was  to  show  that  before,  and  in,  the  year  1802,  the  zemin- 
dar was  in  possession  of  the  Devarakota  zemindari,  by  right  of  primogeniture, 
as  an  impartible  estate  ;  and  that  he  was  so  regarded  by  the  Government. 

On  the  pissing  of  Madras  Regulation  XXV  of  1802.  and  the  issue  to  him  of  a 
sanad-i-milkiyat-i-istimrari,in  accordance  with  it, be  acquired  a  permanent  proper- 
ty in  the  zemindari  lands  at  a  fixed  assessment,  but  they  remained  heritable  as 
before  ;  the  estate  remained  entire  ;  and  there  was  no  evidence  of  any  intention 
on  the  part  of  the  Government  to  alter  the  nature  of  the  tenure.  What  was  said  in 
the  judgment  in  the  Hansapur  case  (1)  was  applicable  here.  The  estate  continued 
to  be  impartible,  and  the  rule  of  succession  to  it  was  not  altered.  It  descended 
by  the  rule  of  primogeniture. 

[P.,  28  M.  508  (515)  (P.C.)  =  2  A.LJ.  845  =  7  Bom.  L.R.  907  =  2  C.L.J.  231  =  10C.W. 
N.  95  =  32  LA  261  =  15  M.L.J.  312  =  8  Sar.  P.C.J.  855  =  1  M.L  T.  12  ;  29  M. 
437  (442)  =  16  M.L.J.  178;  R.,  16  M.  54  ;  24  M,  562  (604)  =  11  M.L.J.  191 ;  27  M. 
153.] 

APPEAL  from  a  decree  (18th  August  1885)  of  the  High  Court  at 
Madras,  reversing  a  decree  (30th  September  1882)  of  the  District  Judge 
of  Kistna. 

The  parties  to  this  apoeal  were  the  three  sons  of  Raja  Ankinidu  Garu, 
the  last  Zemindar  of  Devarakota  in  the  Kistna  district,  who  died  on  the 
6th  April  1875.  The  appellant,  his  eldest  son,  Mallikarjuna,  was  the 
first  and  principal  defendant  in  the  suit,  which  was  brought  by  his  young- 
er brother,  Yarlagadda  Durga  Prasada,  claiming  that  he  and  another 
brother,  Venkataramaliuga,  who  was  joined  as  a  defendant,  were  each 
entitled  to  a  one-third  share.  [407]  And  the  question  was  whether  the 
zemindari  was  partible  or  impartible,  the  lower  Courts  having  differed  on 
the  point. 

Devarakota  was  one  of  the  zemindaries  making  up  the  district  of 
Condapillee,  one  of  the  Northern  Circars.  The  history  of  the  latter  is 
given  in  Grant's  Political  Survey,  which  forms  one  of  the  appendices  to 
the  fifth  report  of  the  Select  Committee  (1812)  on  the  affairs  of  the  East 
India  Company.  The  Circars  originally  were  part  of  the  dominions  of  the 
Hindu  Rajas  in  Southern  India.  Afterwards  they  were  acquired  by  the 
Muhammadans  of  the  dynasty  founded  by  Sultan  Kuli  Kutub  Shah  in 
1571,  called  the  Kutubshahi.  In  1687,  when  the  last  of  this  race  was 
subdued  by  Aurangzeb,  also  named  Alam  Gir,  the  Northern  Circars  were 

(1)  Baboo  Beer  Periab  Sahee  v.  Maharajah  Eajender  Pertab  Sahee,  12  M.I. A.  1. 
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1890       taken  by   him.     In    1724  the   Nizam-ul-Mulk  became   the  ruler  of  this 

.MAY  1.      district,  nominally  on  account  of  the  Delhi  Emperor,  but    in  reality  as  an 

independent   ruler.      His    Amildar,     Rustum      Khan,    administered    the 

PRIVY      government  of  these  districts  for  about  seven  years    from    1732,   breaking 

COUNCIL,  up  the  zemindari    system  which   he    found  established,    and  bringing  in 

another  of  his  own.     After  his  time  the  descendants  of  the  former  zemin- 

13  M.  40      fars  regained  their  proprietary  rights. 

*  '  •      In   1753    the  French  under  Bussy  obtained   an  assignment  of  the 

•  a  P  r*T  Northern  Circars  from  the  Nizam.  They  suspended  the  zemindars  from 
oar.  P.C.J.  f;Qejr  functions  as  representatives  of  the  sovereign,  but  left  them  in  the 
'  enjoyment  of  savarams  and  such  other  privileges  as  they  possessed  in 
connection  with. their  zemindari  estates.  Their  military  duties  were  also 
enforced  as  before.  In  1759  the  conquest  of  Masulipatam  by  the  English 
put  an  end  to  the  French  administration,  and  for  a  period  of  seven  years, 
any  authority  which  existed  was  exercised  in  the  name  of  the  Nizam,  and 
especially  by  his  Amildar,  Hussein  Ali  Khan.  Under  his  administration 
the  zemindars  appear  to  have  resumed  their  former  authority.  This  state 
of  things  was  terminated  in  1766,  when  the  Nizam,  by  treaty  with  Lord 
Olive,  confirmed  the  grant  of  these  Circars  to  theEi/st  India  Company, 
which  had  been  made  by  the  Mogul  Emperor-in  the  previous  year.  The 
British  continued  the  zemindari  system,  which  they  found  in  existence, 
making  settlements  of  the  revenue  with  the  zemindars,  first  from  year  to 
year,  afterwards  for  longer  periods,  until  at  length  the  permanent  settle- 
ment was  introduced  in  1802  under  the  Madras  Regulation  XXV  of  that 
year. 

[408]  In  1766  Clive  who  had  procured  a  sanad  from  the  Court 
of  Delhi  transferring  in  perpetuity  to  the  Company  the  sovereignty  of  the 
Circars  compelled  the  Nizam  to  confirm  it  by  treaty.  At  first  the  Company 
was  not  in  a  position  to  undertake  the -direct  collection  of  the  revenue  ; 
and  a  farm  of  the  Circar  comprising  the  Davarakota  lands,  was  granted  to 
Hussein  Ali  Khan,  under  the  name  of  the  Mustaphanagar  Circar.  The 
commercial  factory  established  by  the  East  India  Company  at  Masulipa- 
tam was  replaced  by  a  chief  in  Council,  by  whom  the  administration  was 
directed  until  1794,  when  Collectors  of  Revenue  were  appointed. 

The   history  of   the   Devarakota  zemindari    in  given  as  follows  by 

Mr.  Grant :  "  Devarakota  15  miles  south  of  Masulipatam  on  the  north  bank 

of  the  Kistna,  adjoining  to  Divi  on  the  west,  fertile  in  rice  and  joary  and 

well  managed,  Parganna  zemindari  of  Yarlagadda  Kodandaram    of    the 

"  Kommawar  caste ;  the  family  first  settled  here  as  combies  or  husband- 

"  men,  in  the  year  1580,  are  supposed  to  have  gob  their  first  sanads  for 

"  desmukhi  jurisdiction  from  Abdullah  Kuttub  Shah  in  1640,  though  not 

"  constantly  confirmed  in  the  possession  of  it,  by   future  rulers.     In  1726 

one  of  the  family  obtained  the  zemindari  of  Guntur   and  Auchilminar, 

"  but  in  1732,  being  involved  in  the  general  proscription  of  Ruscom  Khan, 

"  lost  all  territorial  jurisdiction,  rights  and  privileges.     In  the  confusion  of 

"  future  revolutions,  they  have  by  some  means  or  other  regained  possession 

"  and  were  numbered  in  the  Convention  of  1766,  paid  formerly  Rs.  2,19,455, 

"  are  supposed  actually  to  collect  pagodas  70,000  exclusive  of  savarams,  &c., 

"but  by  the  Dowle  bandobust  only  60,000. 

At  that  time  (about  1761)  Hussein  Ali  Khan  acted  in  the  capacity 
"  of  Amildar  in  the  Circars.  This  man  had  in  vain  instigated  the  English 
"  Government  to  assert  its  rights  ;  at  the  same  time  he  found  his  authority 
"  curtailed  in  the  exercise  of  his  office  by  ihe  protection  given  to  the 
"  zemindars.  Among  numbarless  instances  of  this  kind  one  Kodandaram, 
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"  of  Devarakota  a   small    but  compact,    fruitful    and    highly  cultivated 

"  parganna,  lying  15  miles  south  of  Masulipatam   on  the   banks  of  the      ^AY  *• 

Kistna,  had  been    invariably    assessed  in  the   books   of   the    Circar  of      p 
''  Condapillee  for  a  revenue  of  rupees  two  lacs,  nineteen  thousand   four 
"  hundred  and    fifty  seven    and    six  annnas    (2,19,457-6-0)  ;    the   gross  COUNCIL. 
"  mofuasil  receipts  exceeded  this  amount   in  the  sum  of    sixty  thousand    j«  M~~4o« 
||  rupees    which   defrayed    the  expense  [409]    of   internal  management,      (po\  = 
"  such  as  sibundy,  with  the   rusums  and    savarams  of  the    zemindar  aad17  j  ^  "434= 
'  other  lesser  officers  of  Government.    Kodandaram,  a  sensible,  intelligent  g  a'   'p  n  j 
"  man,  and  at  this  day,  without  exception,  the  most  skilful  farmer  in  any        -i-  ' 
"  of  the  provinces  according  to  popular  estimation,  availed  himself   of  the 
prevailing  distraction  on  re-instatement  in  the  zemindari    management 
"  from  which  he  had  been  suspended  by  the  French,  to  obtain    an  annual 
"  diminution  of  his  usual  rent  on  the  plea  of  predatory  and  other  losses 
"  sustained  by  the  inhabitants  of  the  district,  in  the  period  of  his  suspen- 
"  sion." 

A  description  of  the  position  of  Devarakota  was  given  by  Mr. 
Eoberts,  Collector  of  Masulipatam,  in  a  letter  to  the  Kevenue  Board, 
dated  30th  October  1824.  In  1860  the  Madras  Government  recorded  the 
following  : 

"  Devarakota  was  not  a  newly-created  zemindari,  but  one  of  the  most 
"  ancient  in  the  Masulipabam  district,  having  been  held  by  the  family 
"  under  Padshahi  grants  for  upwards  of  a  century  before  the  permanent 
"  settlement."  "  Whatever  may  have  been  the  origin  or  position  of  the 
"  zemindars,  they  were  most  probably  the  men  of  chief  local  influence  in 
"  their  districts  when  they  were  selected  for  the  service  of  Government ; 
"  and  in  many  instances,  no  doubt  among  which  it  is  likely  the  Devara- 
"  kota  family  may  safely  be  included,  they  really  possessed  old  feudal 
"rights,  of  origin  long  anterior  to  that  of  the  Mussulman  Government  whom 
"  they  served." 

The  order  of  succession  of  the  Devarakota  zemindars  was  given  in 
a  pedigree  table,  furnished  in  1792  by  Venkataramanna,  then  in  posses- 
sion, to  the  Chief  in  Council  at  Masulipatam,  in  obedience  to  orders 
received  from  the  Board  of  Revenue.  Ankinidu  was  by  this  shown  to  be 
ninth  in  descent  from  Gurva  Naidu,  the  first  holder  of  the  zemindari,  who 
possessed  it  from  1576  to  1607.  Kodandaram  (1746  to  1791)  appeared  in 
the  fifth  pusht,  or  generation,  from  the  founder.  With  one  intermediate 
holder,  Naganna,  who  held  for  a  short  time,  the  succeeding  Zemindar 
Yarlagadda  Ankinidu  was  the  one  who  received  the  sanad  in  1802.  Two 
successive  adoptions  followed,  and  in  1835  Ankinidu,  the  father  of  the  now 
contending  parties,  held  the  zemindari,  and  continued  down  to  1875. 
The  sanad  which  was  dated  8th  December  1892,  and  was  in  the  same  terms 
as  other  sanads  issued  at  that  time  in  conformity  with  Madras  Regulation 
[410]  XXV  of  1802,  was  granted  to  Yarlagadda  Ankinidu.  Upon  this 
the  plaint,  filed  18th  April  1880,  relied,  it  having  been  granted  to  him, 
and  to  his  heirs,  successors  and  assigns,  without  any  condition  of  descent, 
impartibility,  or  by  primogeniture.  And  the  plaintiff  alleged  that  for 
some  time  under  British  rule,  his  ancestors  "used  to  rent,  temporarily, 
"  Devarakota  and  other  estates,  on  frequently  varying  terms  and  for  vary- 
"  ing  amount  of  rent,"  and  were  frequently  divested  of  those  rights. 

The  appellant,  by  his  written  statement,  averred  that  for  at  least  600 
years  his  ancestors  had  been  ia  uninterrupted  enjoyment  of  the  Devara- 
kota Zemindari,  and  that  it  was  impartible,  and  had  always  descended  by 
the  rule  of  primogeniture,  and  been  enjoyed  by  only  one  member  of  the 
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1890       family  ;  the  other  male  members  of    it   being    entitled  to   nothing    but 
MAY  1.      maintenance. 

~  Of  the  issues  only  one  was  now  material,  viz.,  whether  the  zenaindari 

PRIVY      Wa8  impartible  and  descended  to  the  eldest  son,  or  was  partible  among  all 
COUNCIL,  the  sons. 

islir~*OB  ^"ne   District   Judge  was  of   opinion  that   regard  being   had  to  the 

p  '   ='    judgments  of  the  Committee  in   Baboo   Beer  Pertab    Sahee  v.  Maharajah 

17  I  A  lai  —  ^aJen(^er  Pertib  Sahee,  the  Hamapur  case  (1),  in  Rajah  Venkata  Narasimha 

SB       P  C  7  ^PP3"  ^ow  v-    The  Court  of  Wards,  the  Nuzvid   case  '(2),  and  in  Mutta 

'._'      '  Vaduganadha  Tevar  v.  Dorasinga  Tevar,  the  Shivagunga  case  (3),  the  effect 

of  the  sanad  of  1802  was  not  to  alter  the  previous  law  of  succession,    and 

that  the  zemindari,  if  impartible  before  that    grant,    continued  to  be  so 

after  it. 

He  added  that  the  only  effectual  modi  of  dealing  with  the  question 
of  impartiality  was  to  see  whether,  according  to  the  custom  of  the  family, 
impartibility  had  come  to  be  recognized  as  its  usual  incident,  and  whether 
there  was  any  well-authenticated  instance  of  a  partition  of  it  amongst 
more  than  one  member.  Upon  this  he  said  :  "  In  reviewing  the  history  of 
"  the  zemindari  it  will  be  observed  that  on  three  occasions  the  Government 
"  recognized  the  custom  of  descent  by  primogeniture.  The  first  was  on  the 
"  death  of  Kodandaram  in  1791,  when  his  second  son,  Nageswara  Naidu. 
"  having  attempted  to  usurp  the  zemindari,  the  Government  officers  inter- 
"  vened  and  bestowed  it  on  his  elder  brother,  Venkatramanna,  alone, 
"  although  he  had  at  that  time  two  brothers  living.  Secondly,  in  1792, 
"  Nageswara  Naidu  [ill]  succeeded  alone  on  the  death  of  his  elder  brother, 
"  though  his  other  brother,  Venkatadri,  was  then  alive.  Thirdly,  in  1798, 
''  Ankinidu  was  alone  appointed  in  place  of  his  father,  who  had  baen  sus- 
"  pended,  although  he  had  a  brother  name!  Gangadhara  Naidu,  and  an 
"  uncle,  Venkatadri,  living  at  the  time.  Ankinidu,  after  his  accession  to  the 
"  zemindari,  had  to  pay  a  certain  amount  for  maintenance  to  his  brother 
"  and  uncle,  and  this  fact,  which  is  f ally  proved  by  documentary  evidence, 
"  is  strong  evidence  of  the  prevalence  of  such  a  rule  of  descent  amongst 
"  the  members  of  the  family. 

"  Tnere  is  certainly  no  well-authenticated  instance  of  a  partition 
"  amongst  the  members  of  the  family,  or  of  the  estate  having  descended 
"  to  more  than  one  person  at  a  time." 

The  Judge  accordingly  dismissed  the  suit,  except  as  to  a  small  parcel 
of  inam  lands,  and  mesne  profits  in  respect  thereof,  and  a  sum  of 
Es.  1,806-15-0,  which  he  considered  the  plaintiff  entitled  to  in  respect  of 
certain  personal  property. 

The  plaintiff  appealed  to  the  High  Court ;  and  the  present  appellant 
preferred  a  cross  appeal  as  to  the  personal  property  and  certain  debts  due 
by  his  father's  estate,  which  he  alleged  he  had  discharged,  and  was  entitled 
to  credit  for  in  the  accounts. 

.  The  High  Court  (MUTTUSAMI  AYYAR  and  HuTCHlNS,  JJ.),  held  the 
zemindari  partible.  They  went  through  the  documentary  evidence  and 
traced  the  connection  of  this  family  from  the  earliest  time  with  Devarakota. 
considering  that  time  to  be  about  A.D.  1640,  when  desmukh  jurisdiction 
was  alleged  to  have  been  conferred  on  the  family,  under  a  sanad  issued 
by  Abdul  Kutub  Shah,  who  was  at  that  time,  and  before  its  conquest  in 
1687  by  the  Emperor  Aurangzeb,  the  ruler  of  the  district.  That  sanad 
was  not  produced. 

(1)  12  M.I.A.  1.  (2)  7  I.  33.  (3)  8  I.A.  99. 
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The  Judges  then  traced  the  history  of  this  family,  so  far  as  it  was        1890 
possible,  under  the  rule  of  Aurangzeb    and  subsequent  conquerors,   and      MAY  1. 
found  them,  with  interruptions,  styled  always  desmukhs,  or,   by   similar 
appellations,  "  all  titles  of  the   same  office,"  down  to   1732,    when  tbey      PRIVY 
were  deprived  of  "  all  territorial    jurisdiction,   rights  and  privileges,"  by   COUNCIL. 

Eustum  Khan,  acting  on  behalf  of  the  First  Nizam,  who  had  "proclaimed        

his  independence  of    the   Court  of  Delhi."     Then  followed  the  cession,  in 
1753,  of  the  country  to  the  French  East  IndiaGompany,  who  were  ousted         , 
in  [412]  1765-66  by  the  English  East  India  Company,  who  obtained,  in  17        p3*  = 
1766,  a  sanad  for  the  district  from  the  Court  at  Delhi.  P.C.J 

The  High  Court  was  of  opinion,  in  effect,  that  when  this  family  is 
referred  to  in  the  documents  produced  of  a  date  prior  to  the  establishment 
of  British  rule  it  is  as  revenue  officers,  or  renters  of  a  few  villages,  and 
that  for  some  years  they  "  had  ceased  to  have  any  official  connection 
"with  the  parganna,"  and  that  "  prior  to  the  establishment  of  British  rule 
4'we  have  no  evidence  of  the  existence  of  any  Zemindari  of  Devarakota." 
That  in  1765  "  the  fortunes  of  the  family  were  restored  and  augmented'' 
by  Kodandaram,  who,  in  a  letter  of  Mr.  Pybus,  "Chief  at  Masulipatam," 
dated  the  25th  June  1763,  to  the  Governor  of  Madras  in  Council,  was 
for  the  first  time  styled  "  Zemindar  of  Sallapalli  "  (which  eeems  to  have 
been  the  name  of  the  fort  or  principal  place  o)  Davarakota)  ;  and  after- 
wards, in  a  letter,  dated  the  4th  April  1765,  was  styled  Zemindar  of  Deva- 
rakota. That  in  1769  a  cowle  or  engagement  was  taken  from  Kodanda, 
described  in  it  as  Zemindar  of  Devarakota,  for  one  year,  and  was  followed 
by  other  similar  engagements  for  short  periods  up  to  1778. 

In  reference  to  the  rule  of  primogeniture  the  Judges  said  : 

"  If  the  rule  attache!  to  no  estate  except  a  zemindari  and  could  not 
"  attach  to  an  estate  which  had  in  comparatively  recent  times  been  erected 
"  into  a  zemindari,  we  should  have  little  difficulty  in  disposing  of  the 
"claim  ;  for  there  is  no  trace  of  the  existence  of  any  estate  known  as  the 
"  Zemindari  of  Devarakota  prior  to  the  exclusion  of  the  French  from  the 
'  Northern  Circars.  Nor  have  we  evidence  that  before  that  period  any 
"  member  of  the  Yarlagadda  family  laid  claim  to  or  was  addressed  as 
"  Zemindar  of  Devarakota,  or  Challapalli,  where  the  family  resided. 

"  The  evidence  taken  in  this  suit  confirms  the  information  collected 
"  by  Mr.  Grant  in  his  Political  Survey  of  the  Northern  Circars,  and 
11  again  by  Mr.  Eoberts  in  1824,  that  about  the  year  1640  the  Yarlagadda 
"family  obtained  the  office  and  jurisdiction  of  desmukh  in  the  parganna. 

"  A  full  account  of  the  office  of  desmukh  and  its  origin  is  to  be  found 
"in  the  Political  Survey  II,  Fifth  Report,  Madras  Edition,  155. 

"  From  about  1640  until  the  expedition  of  Rustum  Khan  in  1732  we 
"  find  members  of  the  family  addressed  severally  or  jointly  as  desmukhs 
"  and  with  some  interruptions  they  enjoyed  [413]  the  office.  Similarly  we 
"  find  members  of  Yaddanapudi  family  addressed  sometimes  severally  and 
"  sometimes  jointly  as  despandyas  or  stalakarnams.  The  Yarlagadda 
''  family  as  desmukhs  were  collectors  of  revenue.  They  themselves  rented 
"  at  some  times  a  few  villages,  at  others  the  whole  parganna.  So  far  as 
"  there  is  evidence  before  us  they  did  not  always  rent  the  same  villages 
"  and  on  one  occasion  we  find  the  village  from  which  they  took  their 
name  rented  by  a  stranger.  They  had  doubtless  private  property 
"  in  the  parganna,  but  no  evidence  has  been  given  tc  show  of  what  it 
"  consisted  prior  to  1732.  There  were  savaram  lands  and  rusums  attach- 
"  ed  to  the  office,  but  whether  these  were  held  jointly  or  severally 
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1890        '  prior  to  the  time  of  Kodandaram  we  have  no   sufficient   evidence  to 
MAY  1.      "  show." 

Another  extract  from  the  judgment  is  as  follows  : 

PRIVY  "  In  1732  the   family    was   deprived  of    its    desmukh  jurisdiction, 

COUNCIL.   "  although  it  may  have  still  held  property  out  of  which  it  may  have  made 

inam  grants.     We  may  observe  that  such  grants  were  at  times  made  by 

"  renters  or  even  by  claimants  to  revenue  officers  who  had  no  property 

"  in  the  soil.     However  this  may  be,  we  find  no  evidence  of  a  recognition 

17  I.  A.  134=  "  Of  thejr  enjoyment  of  territorial  rights  over  the  parganna  until   after 

Bar   P.C.J. 


847  •  *'  When  Hussein  Ali  endeavoured  to  collect  revenue  on  behalf  of 

Nizam  Ali,  he  issued  sanads  to  Kodandaram  who  was  then  in  possession 
''  of  the  fort  of  Challapalli  and  had  troops  in  his  pay.  What  may  have 
"  been  the  nature  of  these  sanads  we  know  not.  We  do  know  that 
'  he  rented  the  parganna,  for,  payments  to  which  he  was  liable  were 
"  assigned  for  maintenance  of  the  Company's  troops  which  were  assisting 
"  Hussein  Ali  to  maintain  order.  Kodandaram  appears  to  have  again 
"  assumed  the  office  of  desmukh  and  possession  of  rusums  and  savarams 
"  attached  to  it. 

"  These  savarams  and  rusums  were  resumed  in  1789,  the  sanads  be 
"  had  produced  in  support  of  his  title  to  those  being  declared  invalid. 
"  Nevertheless  the  title  of  desmukh  continued  to  be  borne  by  Kodandaram 
"  and  his  successors  up  to  the  date  of  the  permanent  settlement. 

"  That  he  was  addressed  as  zemindar  as  well  as  desmukh  in  the 
earlier  cowles  issued  by  the  British  and  that  the  payments  he  was  bound 
"to  make  were  styled  tribute,  maybe  accounted  for  by  the  loose  way  in 
"  which  the  term  was  then  employed  in  the  case  of  mere  renters  who  had 
"  some  local  importance.  Wo  find  then  [414]  that  prior  to  the  issue  of  these 
"cowles  there  is  no  proof  that  a  zemindari  existed  ;  nor  is  there  any  suffi- 
"  cient  proof  that  by  a  custom  of  the  family  the  rule  of  primogeniture  attach- 
"  ed  to  any  estate  possessed  by  the  family  and  invested  it  with  the  incident 
"  of  impanibility.  Kodandaram,  under  the  style  of  zemindar,  held  the 
"  parganna  as  rented  on  cowles  for  short  terms.  His  eldest  son  was 
"  accepted  as  renter  on  his  undertaking  to  fulfil  the  engagements  made 
"  by  his  father,  the  terms  of  whose  cowle  had  not  expired  on  his  death. 
"  The  family  had  so  long  held  the  position  of  rent  collectors  or  renters  that 
"  they  no  doubc  considered  they  had  a  claim  to  be  recognized  as  zemindars, 
"  though  it  was  a  claim  which  was  dependent  on  the  pleasure  of  the 
"  Government." 

And  the  High  Court,  after  examining  into  what  oocurred  during 
Kodanda's  lifetime,  and  at  his  death  in  1791,  when  the  Government 
appointed  as  his  successor,  in  the  first  instance,  his  second  son  Naganna, 
and  then,  on  Naganna  proving  unfit,  resumed  the  estate  in  November  1796, 
and  kept  it  under  their  own  management  until  April  1798,  when  the 
Government  appointed  Ankanna,  son  of  Naganna,  and  great-grandfather 
of  these  parties  in  his  place,  with  whom  the  perpetual  settlement  was 
made  by  the  grant  of  a  sanad  in  1802,  expressed  their  conclusion  thus  : 

"  It  appears  to  us  that  whatever  estate  the  family  had  in  the  des- 
"  mukhi  emoluments  came  to  an  end  in  1789,  when  the  Government 
"  indicated,  as  its  reason  for  resuming  those  emoluments,  that  the 
"  services  attached  to  the  office  had  long  been  discontinued  and  were  no 
"  longer  required  ;  that  Kodanda  obtained  the  zemindari  in  virtue  of  the 
"  possession  he  held  as  renter  and  that  this  right  which  was  regarded 
''  terminable  at  the  pleasure  of  the  Government  was  eventually  confirmed 
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"  to  bis  grandson  in  perpetuity ;  that   the  changes   of  possession   which  1890 

"  followed  Kodandaram's  death  until  the  first   succession    after  the   per-  MAY  1. 

manent  settlement  were  not  regarded  as  successions  governed  by  any 

"  law  or  custom  of  inheritance,  but  as  acts    of  the   administration  which  PRIVY 

"  the  other  members  of  the  family  could  not  question,  or  at  any   rate  COUNCIL. 

"  that  they  cannot  be  regarded  as  instances  of  a  family  custom,  to  which  ^T~*n 
"  the  other  members  submitted  with  a  consciousness  that  they  were  bound 

"to  do  so.  (P'C>)  = 

17  I  A   134 
"  In  the  view  we  take,  the    estate    cannot  be   said  to  be   the   self-  fl  gap  p  Q  j 

"  acquisition  of  Ankinidu,  though  it  may  have  been  so  regarded  [415]  by        gj?  ' 
"  the  members  of  the  family  who  were  alive  in  1832,  and  might  have  con- 
"  tested  the  brief  possession  of  the  widow. 

"  We  must  then  hold  that  the  first  respondent  failed  to  prove  the 
"  existence  of  a  usage  over-riding  the  ordinary  law,  and  that  thezemindari 
"  is  partible." 

The  decree  reversed  so  much  of  that  of  the  First  Court  as  disallowed 
the  plaintiff's  claim  to  a  share  in  67  villages  of  which  the  zemindari  con- 
sisted, and  the  kamatam  lands  and  certain  houses  and  buildings  lying 
within  the  ambit  of  the  zemindari ;  and  directed  that  partition  into  three 
equal  shares  should  be  made  ;  and  that  the  plaintiff  and  second  defendant 
should  each  recover  from  the  present  appellant  a  one-third  share  with  mesne 
profits ;  and  that  as  to  the  devasthanam,  or  temples,  and  tbe  property 
appertaining  thereto,  the  parties  should  be  entitled  to  the  management 
in  yearly  turns  ;  and  that  a  receiver  should  be  appointed  to  collect  the 
outstandings,  which  the  plaintiff  had  agreed  to  take,  as  amounting  to 
Es.  31,609-10-1. 

The  first  defendant,  Mallikarjuna,  preferred  this  appeal,  in  which  the 
plaintiff  and  tbe  second  defendant  were  respondents. 

Mr.  J.  D.  Mayne,  for  the  appellant,  argued  that  the  High  Court 
should  have  found  upon  the  evidence  that  the  zemindari  was  ancient, 
impartible  and  passed  by  primogeniture.  He  referred  to  Grant's  Political 
Survey  U812),  Appendix  to  Fifth  Eecort,  pp.  18  and  155;  Gleig's  Life 
of  Sir  T.  Munro,  vol.  3,  1831,  p.  425;  Mill's  British  India,  vol.  7 
(Wilson,  H.H.),  pp.  437,  442 ;  Fifth  Eeport,  p.  203,  Shore's  opinion  ; 
Collector  of  Masulipatam  to  Board  of  Eevenue,  30th  October  1824  ; 
Manual  of  the  Kistna  District  by  Nelson,  1883,  p.  325  ;  Fifth  Eeport, 
p.  22,  as  showing  the  state  of  things  at  an  early  date  in  the  Circars. 

Although  early  sanads  were  absent,  grants  from  1738  onwards  were 
in  evidence ;  and  Kodandaram,  who  was  shown  to  have  been  zemindar 
at  the  commencement  of  British  rule,  was  recognized  as  such ;  and 
Devarakota  was  his  zemindari.  With  him  a  series  of  revenue  settlements 
between  1769  and  1783  were  made,  and  he  was  referred  to  in  documentary 
evidence  as  Zemindar  of  Devarakota,  or  Sallipalli,  the  central  fort,  as 
well  as  desmukh  of  the  Mustaphanagar  Circar.  The  cowles  were  the  same 
in  form  as  those  granted  to  the  Zemindar  of  Nuzvid,  to  the  Eajas  of  Vizia- 
nagram,  and  others,  whose  estates  were  well  known  to  descend  by  primo- 
geniture ;  the  language  of  these  cowles  differing  from  those  [416]  granted 
to  mere  renters.  As  with  the  desmukh,  so  with  the  zemindar,  the  revenue 
was  settled  from  time  to  time,  that  involving  no  change  of  the  tenure  ;  and 
down  to  Kodanda's  death  in  1791,  and  during  the  disputes  as  to  the  succes- 
sion after  bis  death,  there  was  no  suggestion  that  the  zemindari  could  be 
held  by  more  than  one  person  at  a  time.  It  was  assumed  that  primogeni- 
ture prevailed.  Also,  in  1794,  when  the  Government  changed  the  Provincial 
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1890       Chief  and  Council  for  Collectors,  a  proclamation  was  issued  to  the  zemin- 

MAY  1.      dars,    including  the  one   of  Devarakota,   stating    that    their   rights    and 

privileges  were  to  be  preserved.     Previously,  in  1791,  when  Kodanda  died, 

PRIVY      the  Chief  of  Masulipatam  had  summoned  his    sons,  Venkatramanna  and 

COUNCIL.   Naganna,  to  meet    him  that  the    orders  of  Government  might  he  taken 

regarding  the  succession.     It  was   upon  this  occasion   that  the  pedigree 

table  was  produced,  and  in  the  subsequent   dispute   as  to   the  succession, 

seniority  prevailed,  the  eldest  son  becoming  zemindar.  This  pedigree  was 

op         most  important.     The  weight  given  to  such  evidence  was  apparent  in 

I  Bar.  * •&•<*•  Naraguniy  Lutchmce  Davamah  v.  Vengama  Naidoo  (l),  and  in  Stree  Rajah 
'  Yanumula  Venkayamah  v.  Strae  Rajah  Yanumula  ttoochia  VankondoraC2). 
The  sanad  was  granted  to  Ankinidu  in  1802  in  the  same  form  that 
sanads  were  granted  to  other  zemindars,  some  of  whom  held  impartible 
estates,  for  instance,  the  Eamnad  Zemindar ;  Collector  of  Madura  v. 
Moottoo  Ramalinya  Sathupathy(S).  The  present  appellant's  position  was 
exactly  parallel  to  that  of  the  plaintiff  in  the  last  Shivagunga  case,  Mutta 
Vaduganadha  Tevar  v.  Dorasinga  Tevar(4).  One  of  the  principal  prece- 
dents as  to  the  result  of  the  issue  of  a  sanad  in  1802  under  the  Regulation 
was  Collector  of  Trichinopoly  v.  Lekkamani  (5)  which  maintained  the 
judgment  of  the  High  Courb  delivered  by  Scotland,  C.J.,  reported  in 
Lekkamani  v.  Srimat  Ranga  Kristna  Muttu  Vira  Puchaya  Naikar(Q). 
Neither  the  sanad,  nor  the  Madras  Regulation  XXV  of  1802  gave  new 
rights  to  the  owners  of  lands,  except  in  respect  of  the  permanency  of  the 
assessment,  nor  did  either  of  them  take  any  rights  away,  merely  vesting 
in  all  zemindars  the  right  to  have  the  amount  of  revenue  payable  per- 
manently fixed.  There  was  no  [417]  evidence  here  that  when  the 
Government  was  granting  the  sanad  of  1802  there  was  any  intention 
on  its  part  to  alter  the  rule  of  succession  or  the  impartiality  of 
the  zemindari.  The  Regulation  which  in  Bengal  might  be  said  to 
have  indicated  such  an  intention  was  not  applied  to  Madras  where 
Regulation  XX  of  1802  could  not  bear  any  such  construction. 
The  Shivagunga  Case  (4),  which  this  closely  resembled,  established 
that  where  an  estate  was  impartible  previously  to  1802  it  was  not  altered 
by  the  grant  of  a  sanad.  The  pedigree  table  showed  single  ownership. 
The  tenure,  originating  in  an  office  which  must  have  been  impartible, 
the  holder  having  exercised  civil,  criminal,  and  revenue  powers,  was 
also  impartible.  The  whole  nature  of  such  estates  was  properly  de- 
dcribed  by  Sir  T.  Munro  as  that  of  "  petty  principalities"  in  the  Northern 
Circars. 

Mr.  T.  H.  Qowie,  Q.  C.,  and  Mr.  R.  V.  Doyne,  for  the  respondents, 
supported  the  judgment  of  the  High  Court.  It  had  not  been  shown 
that,  at  the  end  of  the  last  century,  and  at  the  time  of  the  passing 
of  Madras  Regulation  XXV  of  1802,  there  was  an  impartible  zemindari 
in  the  possession  of  the  plaintiff's  ancestors.  A  distinction  prevailed  between 
an  estate,  hereditary  and  impartible,  in  proprietary  possession,  and 
an  hereditary  office.  It  was  to  the  latter  that  the  pedigree  related  ; 
and  it  was  not  disputed  that  neither  under  the  Mahommedan  rule,  nor 
under  the  French,  nor  after  the  cession  of  the  Diwani  to  the  British, 
was  there  any  alteration  in  the  position  of  this  family  as  regards  the  office 
of  desmukh.  But  what  the  appellant  had  to  establish  was  the 
impartibility  of  the  Devarakota  zemindari,  the  presumption  being  that 

(1)  9  M.I.A.  66  (88).  (2)  13  M.I.A.  333  (339).         (3)  12  M.I.A.  397. 

(4)  8  I.A.  99  =  3  M.  290.         (5)  1  LA.  282.  (6)  6  M.H.C.R.  208. 
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it  was  partible.  Kodandaram,  it  was  true,  obtained  cowles  for  short  1890 
periods,  by  which  he  became  responsible  for  varying  amounts  of  the  MAY  1. 
revenue.  But  these  were  no  more  than  temporary  settlements  for  so 
much  revenue  to  be  received  from  such  and  such  person.  There  was 
nothing  in  them  to  show  an  hereditary  right  in  any  one  member  COUNCIL, 
of  this  family  to  Devarakota  as  impartible  estate.  No  such  preten-  1oTr~»OB 
•sion  was  put  forward  in  1802,  nor  was  any  ancient  sanad  produced.  ' 

The  High  Court  had,  therefore,  rightly  inferred  that  when  the  family  |  '  ']« 
was  referred  to  in  documents  prior  to  British  rule,  it  was  as  Revenue  '  'PCT 
Collectors,  or  assignees  of  the  revenue  of  a  few  villages.  Impartibility  must  a*'  ' 
[418]  rest  upon  tenure,  not  upon  settlement.  In  the  years  1738,  1753, 
1760  and  1788  members  of  the  family  were  de^mukhs,  but  ther.e  was  no 
evidence,  documentary  or  other,  to  show  that  they  had  a  zemindafi  title 
to  Devarakota.  The  title  to  the  zemindari  must,  then,  rest  upon  the  sanad 
of  1802 — as  it  would  according  to"  the  principle  on  which  the  Hansapur 
Case  (1)  was  decided — the  title  from  those  who  had  the  power  to  grant,  or 
to  withhold  ;  and  a  sanad  was  granted  in  accordance  with  the  Regulation 
XXV  of  1802;  but  in  the  sanad  there  was  no  reference  to  impartibility,  or 
to  any  rule  of  descent  by  primogeniture.  The  grant  was  of  the  zemindari 
to  Ankinidu,  his  heirs,  successors,  and  assigns.  And  this  must  be  accord- 
ing to  the  ordinary  law.  Even  if  the  first  Court  had  been  right  in  holding 
that  the  office  of  desmukh  was  hereditary,  and  held  by  one  person  only, 
and  that  person  the  eUest  son,  the  appellant's  contention  that  the 
zemindari  was  to  descend,  subject  to  the  like  conditions,  was  not  main- 
tainable. Such  a  custom  would  not  govern  the  descent  of  the  zemindari 
after  December  1802,  an  1  caroainly  could  not  be  assumed  to  have  done  so; 
it  being  a  point  on  which  evidence  was  require!  Since  the  grant  to 
Ankinidu,  in  1802,  down  to  the  death  of  his  grandson,  Ankiaidu,  father  of 
these  parties,  on  the  6th  April  1875,  no  previous  descent  occurred  on 
whi;h  the  present  question  could  have  arisea.  Ankinidu,  the  firsb  grantee, 
died  in  1819,  withouc  a  son  of  his  body  ;  ani  was  sucaeaded  by  an  adopted 
son,  Darga  Prasa^a,  who  died  in  1834  ;  and  was  succeeded  at  first  by  his 
widow,  and  then  by  a  son,  whom  she  adopted  under  a  power  to  her  from 
her  husband.  This  son  was  Ankinidu,  the  father  of  these  parties. 
On  his  death,  in  April  1875,  the  disputes  arose  leading  to  the  present 
litigation. 

In  all  the  decide  1  cases  the  question  of  impartibility  was  held  depen- 
dent on  continuity  from  an  estate  imoartihle  before  the  Regulation  and 
sanads  of  1802.  The  Regulation  did  not  affect  to  alter  the  character  of 
the  estate.  For  these  reasons  the  plaintiff's  evidence  had  failed  to  establish 
his  claim. 

Mr.  /.  D.  Mayne  replied,  relying  on  the  evidence  as  to  the  character 
of  the  zamindari  at  the  time  when  the  istimrar  sanad  was  granted  in 
1802,  and  the  absence  of  any  intention  shown  on  the  part  of  the  Govern- 
ment to  alter  its  impartible  character  at  the  [419]  time  of  such  grant ; 
the  Regulations,  also,  not  authorizing  any  alteration. 

The  following  cases  were  referred  to  on  both  sides  during  the  argu- 
ment : 

Rawut  Urjun  Singh  v.  Rawut  Ghun&iam  Singh  (2),  Baboo  Gunesh  Dutt 
Singh  v.  Maharaja  Moheshur  Singh  (3),  Naragunty  Lutchmeedavamah  v. 
Vengama  Naidoo  (4),  Katama  Natchiar  v.  The  Rajah  of  Shivagunga  (5), 

(1)  12  M.I. A.  1.  (2)  5  M.I  A. 169.  (3)  6  M.I. A.  164. 

(4)  9  M.I.A.  66.  (5)  9  M.I.A.  539. 
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1890       Collector  of  Madura  v.  Moottoo  Ramalinga  Sathupathy  (I),  Baboo  Beer 
MAY  1.      Pertab  Sahee  v.  Maharajah  Rajender  Pertab  Sahee  (2),  Stree  Rajah  Yanu- 

mula   Venkayamah  v.   Stree  Rajah  Yanumula   Boochia   Vankondora   (3), 

PRIVY      Ramalakshmi  Ammal  v.  Sivanantha  Perumal  Sethurayar  (4),   Collector  of 
COUNCIL.   Trichinopoly  v.  Lekkamani  (5),  Chowdhry  Chintamun  Singh  v.  Mussamut 

Nowlukho  Konwari  (6),    Riijah    Venkata   Narasimha  Appa  Row  v.   The 

13  M.  40      Court  of  Wards  (7),   Mutta  Vaduganadha  Tevar  v.  Dorasinga  Tevar  (8), 
(P     )=      Hani  Sartaj  Kuari  v.  Rani  Deoraj  Kuari  (9). 

17  I. A.  lc  Afterwards,  on  1st  May  1890,  their  Lordships'  judgment  was  delivered 

S  Bar.  P.C.J.  by  glR  R   COUCH. 
547. 

JUDGMENT. 

The  question  in  this  appeal  is  whether  a  large  estate  called  Devara- 
kota,  in  the  Northern  Circars  in  the  Presidency  of  Madras,  is  impartible, 
and  descends  to  the  eldest  son  of  the  last  owner.  The  parties  to  the  suit  are 
the  three  sons  of  Ankinidu,  who  died  possessed  of  the  estate  on  the  6th 
April  1875.  The  appellant  is  the  eldest  son,  and  shortly  after  his  father's 
death  be  took  possession  of  the  estate,  and  had  remained  in  possession 
of  it  till  the  bringing  of  the  suit.  The  respondent,  Durga  Prasada,  is  the 
second  son,  and  on  the  16th  April  1880  he  brought  the  suit  in  the  District 
Court  of  Kistna  against  his  brothers,  praying  that  he  and  the  two 
defendants  might  ba  declared  each  entitled  to  a  one-third  share  in 
the  property.  Issues  were  framed,  of  which  only  the  second  is  now 
material.  That  is,  whether  the  estate  called  in  the  issues  the  ijemindari 
of  Devarakota  is  an  impartible  zemindari,  and  descendible  to  the  eldest  as 
against  other  sons,  or  partible.  The  District  Judge  held  that  the  estate 
[420]  was  impartible,  and  disallowed  that  part  of  the  plaintiff's  claim. 
In  respect  of  other  matters,  which  need  not  now  be  noticed,  his  claim 
was  allowed.  The  High  Court  of  Madras,  on  appeal,  held  that  the  estate 
was  partible,  and  reversed  that  part  of  the  decree. 

In  Mr.  Grant's  Political  Survey  of  the  Northern  Circars,  submitted 
to  the  Governor-General  in  Council  at  Calcutta  on  the  20th  December 
1784,  and  inserted  in  the  Appendix  to  the  Fifth  Report;  from  the  Select 
Committee  of  the  House  of  Commons  on  the  affairs  of  the  Easfc 
India  Company,  there  is  a  notice  of  the  family  in  which  it  is  stated 
that  they  first  settled  at  Devarakota  as  combies  or  husbandmen  in 
1580,  and  were  supposed  to  have  got  their  first  sanads  for  desmukhi 
jurisdiction  from  Abdullah  Kootub  Shah  in  1640,  though  not  constantly 
confirmed  in  the  possession  of  it  by  future  rulers.  In  1732,  being 
involved  in  the  general  proscription  of  Eustum  Khan,  they  lost  all 
territorial  jurisdiction,  rights  and  privileges,  but  in  the  confusion  of  subse- 
quent revolutions  they  regained  possession,  and  were  numbered  in  the 
Convention  of  1766,  by  which  the  Northern  Circars  were  transferred  to 
the  East  India  Company.  Devarakota  is  stated  by  Mr.  Grant  to  be  in 
the  Circar  of  Condapillee,  and  appears  from  the  rental  concluded  with  the 
ryots  to  have  been  one  of  the  largest  estates  there. 

Their  Lordships  think  that,  in  considering  the  evidence  upon  the 
question  of  impartiality,  it  is  not  necessary  to  go  further  back  than  1766. 
At  that  time  one  Kodandaram  was  in  possession  of  the  estate.  He 
died  on  the  20th  November  1791,  leaving  three  sons,  Venkatramanna, 
Naganna,  and  Venkatadri.  Vtnkatramanna  succeeded  to  the  whole  estate, 

(1)  12  M.LA.  397.  (2)  12  M.I.A.  1.  (3)  13  M.I. A.  333. 

(4)  U  M.I.A.  570.  (5)   1  I. A.  282.  (6(  2  I. A.   263  =  1  C.   153. 

(7)  7  I. A.  38.  (8)  8  LA.  99  =  3  M.  290.          (9)  15  LA.  51  =  10  A.  272. 
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and  died  after  a  few  months  in  1792.     On  his  death  the  zemindari   was        1890 
claimed  by  Naganna,  and  a  claim  was  set  up  on  behalf  of  his  son  Ankanna,      MAT  l. 
then  a  boy  of  13  or  14  years  old,  on  the  ground  of  his  having  been  adopted 
by    Venkabramanna.      The    adoption    was    denied    by    Nagaona.      The      PRIVY 
Government,  which  appears   at  that  time  to  have  been  the  only  authority  COUNCIL. 

which  had  power  to  decide  the  question,  there  being  no  Civil  Court  compe-        

tent  to  do  so,  resolvei  that  the  right  of  succession  was  in   Naganna,   and  '  _ 

ordered  him   to  be  put  in  possession.     In  November  1796  Naganna  wa817Ij  ioj 

dispossessed  of  the  estate   by  the  Collector   of  Masulipatam,   who,  in  his        '   '        " 

letter  to  the  Board  of  Revenue  assigning  his  reasons  for  doing  so,  said,  "It      ftjj'    '   '  ' 

"  appears  that  the  zemindar  has  failed  in  the  payment  of  the  customary 

"  tribute  due  by  him  to  [421]  the  Company  on  account  of  that  zemindari." 

And  in  a  letter  from  the  Board  of  Revenue  to  the  Governor  in  Council, 

dated    the  22nd. March  1798,   they  say,  "The  conduct  of  Nageswaram 

"  Naidu  (another  name  for   Naganna),  although  ib  ought  to  disqualify 

"  him  from  being  longer  entrusted  with  the  care  of  a  zemindari,  certainly 

"  has  not  baen  such  as  to  set  aside  for   ever  the  rights  of  his  son,  who,  it 

"  appears  by  the  report  of  the  Chief  and  Council  of  the  12bh  March  1792, 

"  contested  the  succession  with  his  father,  under  the  plea  of  having  been 

"  adopted   by  his  uncle  Venkataramayya,  the  late  Kodandaram's  eldest 

"  son,  who  died  without  issue  soon   after  his  father.     We,  therefore,  in 

"  consideration  of  this  right,  not  as  giving  a  preference  to  zemindari  manage- 

"  ment,    concur  in    Mr.  Oakes  '  (the    Collector)  recommendation  in    his 

"  favour." 

The  Governor  in  Council,  in  a  letter  to  the  Board  of  Revenue  of  the 
4th  April  1798,  said  as  to  this  recommendation,  "  We  owe  it  to  the 
"  rights  of  the  young  Zemindar  Ankanna,  as  well  as  to  considerations 
"  which  arise  from  the  late  Collector's  administration,  to  concur  in  the 
"  recommendation  of  Mr.  Oakes  and  your  Board  for  the  restoration  of 
".this  zemindari  to  Ankanna."  The  words  "  rights  of  the  young  zemin- 
dar "  are  opposed  to  the  view  of  the  High  Court  that  the  changes  of 
possession  were  simply  acts  of  administration.  At  this  time  Ankanna 
had  a  younger  brother  named  Gungadhara,  and  there  is  evidence  of 
allowances  for  maintenance  being  made  to  him  and  to  Venkatadri,  the 
youngest  son  of  Kodandaram.  In  a  letter  from  the  Secretary  of  the 
Board  of  Revenue  to  the  Collector  in  February  1800  the  Board  approves 
of  his  making  an  allowance  out  of  the  revenue  of  Devarakota  to  Ankanna 
(there  called  Ankinidu)  of  100  pagodas  per  month  during  the  period  his 
zemindari  is  under  assumption,  and  directs  him  to  continue  the  allowances 
granted  to  Nagesba  Naidoo  (Naganna)  and  the  uncle  of  Ankanna 
(Venkatadri). 

On  the  28th  February  1801  the  Collector  wrote  to  Ankanna  by    the 
name    of     Ankinidu    as    follows :  "  It    is    surprising     that    you     have 
"  written    to    say  that  you  will   pay  10  pagodas  per  mensem  to  your 
"  younger  brother,  Gungadhara  Naidu,  though  the  responsibility  of   main- 
taining him  rests  to  a  graat  extent  with  you.     I  think   that   at  least  15 
"  pagodas  per  mensem  should  be  given  him.     If  you  do -not  do   so    how 
will  you  acquire  our  good-will  ?"   [422]  Ib  is  apoarent   from    this   that 
Ankanna  had  before  this  time  bean  restored  to   the   zemindari,  though  ii 
does  not  appear  in  the  proceedings  when  this  took  place. 

Their  Lordships  think  that  tha  rasult  of  the  evidence  in  the  suit  is 
that  at  this  time  Ankanna  was  in  possession  of  the  estate  by  right  of 
primogeniture  as  an  impartible  estate,  and  was  so  regarded  by  the 
Government. 

1005 


13  Mad.  423  INDIAN  DECISIONS,  NEW  SERIES  [Yol. 

1890  Regulation  XXV  of  1802  (Madras)  was  passed  on  the  13th  July. 

MAY  l.      It  recites   that   the  public  assessment   of  the   land  revenue   had  never 
been  fixed,  and  that  the  Government  had  resolved  to  grant  to  zemindars 
and    other   landholders,    their  heirs    and  successors,  a    permanent    pro- 
COUNCIL.  perty  in  their  land  in  all   time  to  come,  and   to  fix  for  ever  a    moderate 
~~        assessment  of  public  revenue  on  such  land,  the  amount  of  which  should 
'          never  be  liable  to  be  increased  under  any  circumstances.     Oo  the   8th 
l  i  i7*_  December  1802  an  istimrar  sanad  was  granted  by  Lord  Olive,  then  Gover- 
'    '        ~  nor  in  Council    of  Fort    St.  George,    to    Ankinidu,   otherwise   Ankanna, 
a*'    '  '     fixing  the  assessment  of  the  zemindari  at  the  annual  sum  of  29,340  star 
pagodas,  and  declaring  it  to  be  permanent.     Ankinidu  thus  acquired  a 
permanent  property  in  the  land  at  a  fixed  assessment,   but  there  was  no 
grant  of  the  land,  and  the  rule  of  succession  to  it   was  not  altered.     The 
estate  remained  entire,  and   there  is  no  evidence  of  any  intention    of  the 
Government    to  alter  the  nature  of  the  tenure.     What   is   said   by    this 
Board  in  the  judgment  in    the   Hansapur  Case    (1)  is  applicable   to    the 
present   case.     The  estate   continued  to    be  impartible,  and  the  rule  of 
succession  to  it  was  not  altered. 

There  is  evidence  of  a  later  date  which  is  some  proof  in  support  of 
this.  Ankanna  adopted  Durga  Prasada,  the  son  of  Gungadhara,  and 
after  his  death  in  1833  his  widow  adopted  Ankinidu,  the  father  of  the 
appellant  and  respondents  Venkatadri  left  a  son,  Karkotaka,  and  in 
1866  his  mother  and  guardian  brought  a  suit  on  his  behalf  against 
Ankinidu  for  a  monthly  maintenance  of  Rs.  161.-11-2,  which  had  been 
paid  to  her  late  husband  Venkatadri  from  the  estate  of  Devarakota  zemin- 
dari, and  for  arrears  from  the  1st  May  1856  to  the  1st  August  1866.  The 
defendant  pleaded  that  the  maintenance  was  for  Venkatadri's  life  only,  and 
did  not  descend  to  his  son.  In  the  judgment  of  the  [423]  Principal 
Sadr  Amin  it  is  said,  "  The  parties  have  agreed  that  the  zemindari 
"  descended  to  the  eldest  son,"  and  the  decision  ''  that  the  defendant  be 
"  held  liable  to  the  payment  of  Rs.  50  per  mensem  to  the  plaintiff's 
"  minor  son  during  the  period  of  his  minority  "  is  founded  upon  the 
assumption  that  Venkatadri  was  by  usage  excluded  from  inheritance. 
No  objection  appears  to  have  been  made  to  this  judgment  being  admitted 
in  evidence,  if  it  could  have  been  made  successfully. 

The  question  whether  an  estate  is  subject  to  the  ordinary  Hindu 
law  of  succession,  or  descends  according  to  the  rule  of  primogeniture,  must 
be  decided  in  each  case  according  to  the  evidence  given  in  it.  In  this  it 
appears  that  the  claim  of  the  plaintiff  under  the  ordinary  Hindu  law  has 
been  answered,  and  that  the  decree  of  the  District  Court  disallowing 
the  claim  ought  not  to  have  been  reversed.  Their  Lordships  will, 
therefore,  humbly  advise  Her  Majesty  to  reverse  the  decree  of  the  High 
Court,  and  to  affirm  the  decree  of  the  District  Court,  with  the  addition  of 
the  costs  of  the  appeal  to  the  High  Court. 

The  respondents  will  pay  the  costs  of  this  appeal. 

Solicitor  for  the  appellant : — Mr.  B.  T.  Tasker. 

Solicitors  fof  the  respondents : — Messrs.  Lawford,  Waterhouse,  and 
Law  ford. 


(1)  12  M.I.A.  35. 
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13  M.  423  =  2  Weir  147.  1889 

APPELLATE  CRIMINAL.  OCT.  is. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard.  APPEL- 


LATE 
QUEEN-EMPRESS  v.  KATHAPERUMAL."     [llth  and  15th  October,  1889.]  £}RIMINAL. 

Criminal  Procedure   Code,  Section   1R8—  Offence  committed  in  foreign  territory— Trial        J~7^o_ 
without  certificate  of  the  Political  Agent.  **  "•  *Z3~~ 

A  District  Magistrate  instituted  criminal  proceedings  in  British  India  against 
a  native  Indian  subject  of  the  Queen,  in  respect  of  ofivnces  under  Sections  419. 
467  and  114  of  the  Indian  Penal  Code,  said  to  have  been  committed  by  him  in 
French  territory,  without  a  certificate  under  Section  188  of  Criminal  Procedure 
Code.  The  accused  was  committed  to  the  Sessions  Court : 

[424]  Held,  although  the  District  Magistrate  wis  the  Political  Agent  who 
might  have  certified  under  Criminal  Procedure  Code,-  Section  188,  that  the 
proceedings  were  void  for  w^anfr  of  the  certificate,  and  the  commitment  should  be 
quashed. 

[R.,  24  B.  237  (290)  ;  1  Bom.  L.R.  678  ;  4  P.R.  1902    Or.  =  21  P  L.R.    1902  (P.B.)  ;  2 
Weir  148  (149).]; 

CASE  referred  for  the  orders  of  the  High  Court  under  Section  438 
of  the  Code  of  Criminal  Procedure,  by  J.  A.  Davies,  Sessions  Judge  of 
Tan  j  ore. 

The  facts  of  the  case  were  stated  by  the  Sessions  Judge  as 
follows : 

"  A  preliminary  objection  is  taken  by  the  prisoner's  pleader  to  the 
"  commitment  to  the  effect  that  the  offence  having  been  committed  in 
"  Karikal,  French  territory,  no  inquiry  could  be  made  in  to  it  without  a 
"  certificate  of  the  Political  Agent  for  Karikal  that  the  charge  is  in  his 
"opinion  one  that  ought  to  be  inquired  into  in  British  India,  as  provided 
''  in  Section  188  of  the  Code  of  Criminal  Procedure. 

"  The  following  being  undisputed  facts  in  the  case,  (1)  that  the 
"  prisoner  is  a  native  Indian  subject  of  Her  Majesty,  (2)  that  the  offence 
"  of  which  he  is  accused,  knowingly  abetting  the  payment  of  a  money 
"order  for  Us.  99  to  a  wrong  person,  was  committed  beyond  the  limits  of 
"British  India,  that  is,  in  the  French  settlement  of  Karikal,  (3)  that  there 
"  is  a  Political  Agent  for  that  territory,  namely,  Mr.  Edward  Gibson  of 
"  the  Madras  Civil  Service  (vide  page  218  of  the  Madras  Quarterly  Civil 
"  List,  corrected  up  to  1st  July  1889),  and  (4)  that  the  certificate  required 
"  under  Section  188,  Code  of  Criminal  Procedure,  has  not  been  issued  by 
"  him — it  seems  to  me  the  objection  raised  is  fatal  to  the  commitment, 
"  and  I  must,  therefore,  refer  the  case  to  the  High  Court,  under  Section  215 
"  of  the  Code  of  Criminal  Procedure,  for  the  quashing  of  the  commitment 
"  on  the  grounds  stated  above. 

"It  happens  that  Mr.  Edward  Gibson,  the  Political  Agent  for 
"  Karikal,  is  also  the  District  Magistrate  of  Tanjore,  and,  in  this  latter 
"  capacity,  it  appears  that  he  initiated  the  case  and  transferred  it  from 
"  his  own  file  to  that  of  the  Sub-divisional  Magistrate  of  Negapatam  ; 
"  but  these  acts  of  his,  as  District  Magistrate,  cannot  be  taken  as  having 
"  been  done  in  his  other  capacity  as  Political  Agent.  Further,  it  is 
"  contended  by  the  public  prosecutor  that  if  the  required  certificate  were 
"  now  given  by  Mr.  Gibson  in  his  capacity  as  Political  Agent,  it  would 
''  fulfil  the  requirements  of  the  law,  but  I  hold  that  the  certificate  was 

*  Criminal  Revision  Case  No.  422  of  1889, 
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1889       ||  [425]   a  preliminary  requisite  to  the   institution  of  proceedings,  which 
OCT.  15,      |  cannot  now  be  validated  by  an   ex  post  facto  authorization.     However, 

~  "  this^is  a  point  I  submit  and  leave  for  the  High  Court's  decision. 

APPEL-  "  if  fcne  Offenceg  charged  were  offences  falling  under  the  Post  Office 

LATE       ||  Act  (XIV  of  1886),  then  under  the  terms  of  Section  59  of  that  Act,  the 
CRIMINAL.  ||  prisoner  could  have  been  tried  here  without  a  certificate  from  the  Politi-' 
'cal   Agent,  but  the  particular  offences  on  which  the   prisoner  is  com- 
13  M.  423=  '' mjttei  to  this  Court  are  not  offences  under  that  Act,  but  only  under 
2  Weir  147.  "  the  Penal  Code. 

"  Pending  the  orders  of  the  High  Court,  the  prisoner  will  ba 
"  released  on  bail,  on  his  own  recognizance  for  Es.  200,  with  two  sureties 
"  for  Es.  200  each." 

Tbe  Government  Pleader  and  Public  Prosecutor  (Mr.  Powell],  for  the 
Crown. 

The  accused  was  not  represented. 

JUDGMENT. 

The  accused  in  this  case  is  a  native  Indian  subject  of  Her  Majesty, 
and  the  offence  with  which  he  is  charged  was  commibted  in  the  French 
settlement  of  Karikal.  The  District  Magistrate  of  Tanjore  initiated 
criminal  proceedings  against  him  as  regards  the  offence,  and  transferred 
the  case  from  his  own  file  to  that  of  the  Sub-divisional  Magistrate  of 
Negapatam.  The  District  Magistrate,  Mr.  Edward  Gibson,  is  also  the 
Political  Agent  for  Karikal ;  but  he  omitted  to  certify  in  his  capacity  as 
such,  that  in  his  opinion,  the  charge  ought  to  be  inquired  into  in  British 
India.  The  inquiry  held  by  the  Sub-divisional  Magistrate  was  therefore 
not  in  conformity  to  the  provisions  of  Section  188  of.  the  Code  of  Criminal 
Procedure,  and  on  this  ground,  the  Sessions  Judge  objected  to  accept  the 
commitment  when  the  Magistrate  committed  the  accused  for  trial.  The 
Public  Prosecutor  offered  to  produce  a  certificate  to  remedy  the  defect  in 
the  commitment  ;  but  the  Judge,  considering  that  it  could  not  be  validated 
by  ex  post  facto  authorization,  has  referred  it  to  this  Court  for  orders. 

Having  regard  to  the  language  of  the  proviso  to  Section  188,  we  agree 
with  the  Sessions  Judge  that  the  certificate  mentioned  therein  is  a  preli- 
minary requisite  as  well  to  an  inquiry  before  the  Magistrate  as  to  the 
trial  before  him.  The  offence  being  committed  in  foreign  territory,  it  is 
not  capable  of  being  inquired  into  under  the  Code  of  Criminal  Proce- 
dure which  is  applicable* only  to  British  India,  until  it  is  certified  by  the 
Political  Agent  to  be  one  [426]  which  ought  to  be  inquired  into  in 
British  India.  The  inquiry  held  by  the  Sub-divisional  Magistrate  was 
ultra  vires,  and  the  commitment  wholly  void.  Section  188  corresponds  to 
Section  9  of  Act  XXI  of  1879,  and  before  it  was  introduced  into  the  Code 
of  Criminal  Procedure,  this  Court  quashed  a  trial  held  by  the  Sessions 
Judge  of  Mangalore  without  the  prescribed  certificate  in  Bapu  Daldi  v. 
The  Queen  (1).  The  defect  cannot,  in  our  judgment,  be  cured  under  Section 
532  of  the  Code  of  Criminal  Procedure,  for,  it  is  not  a  case  of  mere 
irregular  commitment  under  the  Code  of  Criminal  Procedure,  but  it  is  a 
case  which  cannot  be  dealt  with  at  all  under  the  Code  until  a  certificate 
has  been  produced.  If  that  section  applied,  it  would  not  be  necessary 
to  produce  a  certificate  even  at  the  trial,  and  such  a  construction  would 
tend  to  take  away  from  the  accused  the  protection  to  which  he  is  entitled 
under  Section  188.  Though  the  District  Magistrate  happens,  by  accident. 

(1)  5  M.  23. 
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also  to  be  Political  Agent  in  this  case,  that  circumstance  cannot  alter  the  1889 

construction  which  we  have  to  place  on  the  last-mentioned  section.     The  OCT.  15. 

commitment  is  illegal,  and  must  be  quashed  as  such.     It  will  be   open  to  ~" 

the  District  Magistrate  to  institute  criminal  proceedings  de  novo,  in  accord-  APPEL- 

ance  with  law.  LATE 

CRIMINAL. 

13  M.  426  =  1  Weir  290.  13  M7423- 

APPELLATE  CEIMINAL.  2WeirH7. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


QUEEN-EMPRESS  v.  SAMI  AND  ANOTHER.*   [3rd  and  6th  February,  1890.] 

Evidence — Trial  for  robbery  and  murder — Offences  constituting  parts  of  the  same  trans- 
action— Evidence  oj  robbery  considered  in  trial  for  murder. 

Persona  convicted  of  robbery  by  a  Sassions  Judge  and  a  Jury,  and  of  murder  by 
the  Sessions  Judge  with  Assessors  appealed  to  tha  High  Court  against  the  convic- 
tion on  the  charge  of  murder : 

Held,  that  in  coming  to  a  conclusion  as  to  whether  the  evidence  justified  the 
conviction  appealed  against,  the  verdict  of  the  Jury  should  not  be  taken  into 
consideration. 

But  on  its  appearing  that  the  two  offences  constituted  parts  of  the  same 
transaction  : 

[427]  Held,  that  recent  and  unexplained  possession  of  the  stolen  property 
which  would  be  presumptive  evidence  against  the  prisoners  on  the  charge  of 
robbery  was  similarly  evidence  against  them  on  the  charge  of  murder. 

[P.,  12  Cr.L.J.  564  (565)  =  12  Ind.  Gas.  652  =  21  M.L.J.  1071  =  (1911)  2  M.W.N.  478; 
4  Ind.  Gas.  1051  (10521  =  6  M.L.T.  123  ;  R.,  6  Ind.  Gas.  51  =  11  Cr.L.J.  222  =  20 
M.L.J.  657  (681)  =  7  M.L.T.  314  =  (1910)  M.W.N.  77  ;  D.,  13  Cr.  L.J.  249  =  la 
Ind.  Gas.  601.] 

APPEAL  against  the  conviction  of  tha  appellants  on  the  charge  of 
murder  by  W.  Dumergue,  Sessions  Judge  of  Salem. 

Mr.  Gantz,  for  appellant  No.  1. 

Mahadeva  Ayyar,  for  appellant  No.  2. 

The  Government  Pleader  and  Public  Prosecutor  (Mr.  Powell],  for  the 
Crown. 

The  facts  of  this  case  appear  sufficiently  for  the  purposes  of  this  report 

from  the  following 

• 

JUDGMENT. 

The  appellants  who  were  charge  1  on  three  counts,  viz.,  of  kidnapping, 
of  robbery  and  of  murder,  were  tried  on  the  second  count  by  the  Sessions 
Judge  and  a  Jury  and  on  the  first  and  third  counts  by  the  Sessions  Judge 
and  Assessors.  The  charges  had  inference  to  a  boy  named  Thevoo  who 
is  alleged  to  hava  been  enticed  a  ^ay,  robbed  an  i  murdered  by  the  appel- 
lants on  the  evening  of  the  31st  August  last.  The  Assessors  were  of 
opinion  that  the  appellants  were  guilty  on  the  charge  of  kidnapping,  and 
as  a  Jury  found  them  also  guilty  on  the  charge  of  robbery,  but  returned  a 
verdict  of  not  guilty  on  the  charge  of  murder. 

The  Sessions  Judge  agreed  with  the  opinion  of  the  Assessors  as  to 
tho  first  count  and  with  the  verdict  aa  to  the  second  count,  but  dissented 
from  the  verdict  of  not  guilty  on  the  charga  of  murder.  He  passed  a 
sentence  of  death  subject  to  the  confirmation  of  this  Court  on  the  latter 
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1890       charge,  but  also  in  deference  to  the  verdict  of  the  Jury,  as  he  observed,  sen- 

PEB.  6.      tenced  the  appellants  to  a  term  of  ten  years'  rigorous  imprisonment  on  the 

charge  of  robbery.     It  was  argued  before   us    by  the  vakil  for  the  second 

APPEL-     appellant  tnat  the  Sessions  Judge  ought  not.,  having  regard  to  the  prooeel- 

LATE       iugs  of  this  Court,  dated  llth  February  1889,  No.  336,  to   have  tried  the 

.CRIMINAL,  three  charges  together   in  one  trial  aod  that  the  conviction  was  therefore 

bad.     The  Ses^ons  Judge   ha?,  under  Section  239  of  the  Criminal  Proce- 

13  M.  426-  dure  Code,  a  discretion  to  try  prisoners  separately  or  togeth°r  as  he  thinks 

1  Weir  290.  g^  accused  of  several  offences  committed  in  the  same  transaction,  and 

the  circular  order  referred  to  was  merely  intended  to  suggest  the  procedure 

which  in  such  cases  it  would  be  most  convenient  to    adopt.     It  is  not 

alleged  that  the  appellants  have  been  prejudiced  by  the  course  adopted  by 

the  Sessions  Judge. 

[428]  We  think  there  is  no  ground  for  setting  aside  the  conviction 
as  illegal.  The  sentence  passed  by  the  Sessions  Judge  appears  to  us 
however  anomalous.  Having  sentenced  the  appellants  to  death  it  was 
obviously  unnecessary  to  pass  any  further  sentence  on  the  other  counts,  and 
he  ought  to  have  refrained  from  doing  so,  though  be  might  have  not  impro- 
perly mentioned  the  sentence  which  might,  in  his  opinion,  be  appropriately 
passed  if  the  conviction  on  the  charge  of  murder  were  set  aside.  Neither  of 
the  appellants  has  questioned  the  conviction  on  the  charges  of  kidnapping 
and  robbery.  What  we  have  to  consider  is  whether  the  evidence  justifies 
the  conviction  of  both  or  either  of  the  appellants  on  the  charge  of  murder. 
In  coming  to  a  conclusion  on  this  question,  we  dismiss  from  our  minds 
tho  verdict  of  the  Jury. 

There  is  no  doubt  that  the  boy  Thevoo  was  enticed  away  from  the 
temple  in  the  agraharam,  robbed  of  two  gold  bangles  he  had  been  wear- 
ing and  murdered  on  the  evening  of  the  31st  August  last.  As  to  these 
facts  the  evidence  of  his  father  (the  first  witness)  and  the  Hospital 
Assistant  is  conclusive. 

The  material  question  is  whether  the  offences  are  sufficiently  brought 
home  to  the  appellants  or  either  of  them.  Against  appellant  No.  1  the 
principal  evidence  is  that  contained  in  a  confessional  statement  made  by 
him  before  the  Second-class  Magistrate  of  Salem  on  the  27th  September 
1889,  two  daya  after  he  was  arrested  in  the  Madras  Roads  by  the  Chief 
Inspector  Eaton.  In  this  statement  he  says  that  the  boy  was  brought 
by  appellant  No.  2  and  another  to  the  entrance  of  the  Eswaran  temple  in 
the  garden  where  the  body  was  found  and  he  admits  that  he  and  the 
other  appellant  removed  the  bangles  from  the  boy's  wrists  and  that 
he  went  to  his  house  to  secure  them  in  an  almirah.  On  his  return 
after  doing  this,  he  says  that  he  found  his  companion  in  a  room 
near  the  temple,  aud,  hearing  a  gurgling  noise,  was  told  by  them 
in  answer  to  his  question  that  they  had  killed  the  boy.  He  re- 
proached them,  as  he  says,  and  went  off  to  his  own  house,  but  in  a  short 
time  appellant  No.  2  came  to  him,  told  him  the  body  of  the  boy 
had  been  disposed  in  the  well  of  Gopalasami  Mudaliyar  and  asked  him  to 
come  away  with  him  to  Kumbakonam.  They  thereupon  the  same 
night  went  to  the  railway  station  and  took  tne  train  to  Kumbako- 
nam. He  then  describes  how  he  and  appellant  No.  2  remained  to- 
gether for  two  days,  and  afterwards  the  appellant  No.  2  on  his  brother- 
in-law  appearing  went  away,  taking  one  of  the  bangles  and  leaving  the 
[429]  other  with  appellant  No.  1.  This  bangle,  he  says,  he  sold  at  Ttru- 
vadamaiudur-for-  Rs,  7-5.  He  th<j&  went  ^o-Negapafcam  and  embarked  in  a 
steamer  for  Bangoon,  but  on  the  way  he  was  arrested  at  Madras  by  the 
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Inspector  Eaton.     He  further  related  how,  while  he  and  appellant  No.  2        1890 
were  at  Kumbakonam,  a  bond  was  executed  by  him  in  favour  of  a  relative,      FEB.  6. 
and  how  that  bond  was  ante-dated,  the  date  of  Saturday,  the  day  on  which 
the  murder  was  committed  being  inserted  instead  of  Monday,  the  day  on 
which  it  was  realty  executed.    Before  appellant  No.  1  made  this  confessional 
statement  he  had  been  duly  warned  by  the  Magistrate  that   his  statement  CRIMINAL, 
would  be  used  against  him  and  the  Magistrate  certified  his  belief  that  the 
statement  was  made  voluntarily  and  not  under  any  threat  or  inducement.  13  M.  426  = 
On  the  31st  October  appellant  No.  1,  wben  his  statement  was  read  out  to  1  Weir  290. 
him,  declared  that  it  was  not  made  voluntarily  and  he  made  another  state- 
ment to  the  effect  that  he  was  not  in  Salem  on  Saturday  the  31st  August. 
The  next  day  when  he  was  about  to  be  committed  for  trial,  be  told  the 
Magistrate  that  he  had  retracted  his  confession,  because  the  other  accused 
were    with   him    and    he   feared    their    speaking    against   him.     As   the 
Magistrate,  although  he  made  a  note  of  the  statement  and  appended  it  to 
the  answers  given  by  the  appellant  to  questions  put  to  him,  had  not 
recorded  the  statement  itself   in  the  appellant's   words,  we  thought  it 
desirable  to  have  the  Magistrate's  evidence  ob  this  matter  taken,    in  his 
evidence  the  Magistrate  repeats  what  he  bad  recorded  in  his  note  and  he 
says  that  the  appellant  asking  at  the  same  time  that  he  might  be  admitted 
to  bail  and  permitted  to  change   his  dress,  volunteered   the  statement. 
Before  the  Sessions  Court  appellant  No.  1  left  his  defence  to  his  counsel 
and  no  further  questions  were  put  to  him. 

There  is  a  considerable  body  of  evidence  which  goes  to  corroborate 
material  parts  of  the  confessional  statement  made  on  the  27th  September. 
Several  witnesses  referred  to  by  the  Sessions  Judge  prove  that  the  two 
prisoners  were  seen  together  near  tha  Perumal  kovil  on  the  evening  of 
the  31st  August.  They  also  say  appellant  No.  2,  who  is  proved  to  have 
been  on  friendly  terms  with  the  boy  Thevoo,  was  seen  speaking  to  him 
at  the  same  time  and  place.  The  fact  that  the  body  of  the  murdered 
boy  was  hidden  in  a  pit  in  Gopalasami's  garden  is  established  by  tl>e 
evidence  of  the  first  witness  and  others  who  were  present  at  the  discovery 
of  the  body  on  Monday  the  2nd  September.  The  fact  that  the  two 
[430]  appellants  went  to  the  Suramangalam  station  the  same  night  and 
took  the  train  is  proved  by  the  seventeenth  witness  who,  being  a  relation 
of  Thevoo,  had  gone  to  the  station  in  search  of  him.  This  witness  says 
that  he  found  appellant  No.  1  sitting  therewith  his  companion  lying  down 
and  having  his  face  covered,  and  in  answer  to  his  inquiries  he  was  told  by 
appellant  No.  1  that  the  man  lying  down  was  a  stranger  to  him,  though 
in  fact  he  was  known  to  him.  The  witness  afterwards  saw  the  man  stand- 
ing up  and  recognized  him.  That  the  two  appellants  did  take  the  early 
morning  train  for  the  south  as  this  witness  deposes  is  further  proved  by 
the  evidence  of  the  twenty-sixth  witness,  the  first  appellant's  brother-in- 
law,  who  says  that  he  and  appellant  No.  2  came  to  his  house  at  Bhagavata- 
puram  on  the  Sunday  evening.  According  to  this  witness  the  two  stayed  at 
his  house  over  the  Monday  night,  and  meanwhile  on  the  Monday  the  bond 
mentioned  in  the  confessional  statement  was  executed  in  favour  of  Krishna- 
sami,  the  eighteenth  witness.  The  execution  of  this  document,  dated  the 
31st  August,  on  the  2nd  September,  is  spoken  to  by  this  witness  and  by  the 
twenty-third,  twenty-fourth  and  twenty-fifth  witnesses,  who  with  appellant 
No.  2  attested  the  execution  At  the  trial  the  evidence  of  the  stamp-vendor, 
whose  endorsement  bearing  date  31st  August  appears  on  the  document,  was 
not  taken,  and  we  thought  it  desirable  that  he  and  his  son,  who,  accord- 
ing to  the  witnesses,  was  said  to  have  brought  the  paper  to  the  house 
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1890  of  the  first  witness,   should  be   examined.     Their   evidence  has  now  been 

FEB.  6.  taken  and  it  appears  that  the  endorsement  was  written  entirely  by  the  son, 

a  boy   of  ten  years  old.     His  account  of  what  took  place  with  regard 

APPEL-  to  the  stamped   paper  and   his  father's,  though  the  two  do  not  altogether 

LATE       agree,  is  to  the  effect  that  in  the  absence  of  the  latter  the  paper  was  given 
"CRIMINAL  ou^  as  endorsed  by  the  son  on  the  31st  August,  and  an  entry  made  accord- 

ingly  in  the  diary.     Having  regard  to  the  strong  evidence  proving   the 

13  M.  426=  presence  of  the  prisoners  in  Salem  on  the  evening  of  Saturday  and  to  the 
1. Weir  290.  twenty-third  and  other  Tanjore    witnesses,  some  of  whom  are  related  to 

the  appellant,  we  are  unable  to  accept  the  testimony  of  the  stamp- 
vendor  and  his  son  as  true  with  regard  to  the  date  on  which  the  stamped 
paper  was  sold.  The  next  fact  mentioned  in  the  confessional  statement 
is  the  parting  of  the  two  appellants,  and  this  is  proved  by  the  twenty-sixth 
witness  who  did  not  see  appellant  No.  2  in  his  house  on  the  Tuesday  and 
the  ninth  witness,  who  says  he  saw  him  at  Srirangam  on  [431 J  that  day. 
This  witness  also  says  that  this  appellant  and  his  brother-in-law  Ratna- 
sabapathi  came  to  her  house,  and  stopped  the  night,  and  that  the  latter 
and  her  husband  went  out  to  the  bazaar,  saying  they  had  a  bangle  to  sell. 
There  is  further  evidence  with  regard  to  the  sale  of  this  bangle  which 
will  be  mentioned  hereafter  in  dealing  with  the  second  appellant's  case. 

In  the  present  connection  it  is  important  to  mention  that  these 
facts — the  execution  of  the  bond  at  Tiruvadamarudur  and  the  sale  of  a 
bangle  at  Srirangam — were  brought  to  light  in  consequence  of  a  com- 
munication made  by  appellant  No  1  to  Inspector  Jay  Singh  when  the  two 
were  travelling  from  Madras  to  Salem.  This  statement,  in  so  far  as  it  led 
to  the  discovery  of  the  matters  mentioned  in  it,  is  evidence  against  the 
appellant.  From  the  time  when  appellant  No.  1  parted  from  the  twenty- 
sixth  witness  on  Tuesday,  the  30bh  September,  at  Kumbakonam,  there 
is  no  direct  evidence  as  to  his  movements  until  he  is  found  at  Madras  on 
the  24th  or  25th  September  consulting  Mr.  Michell's  gumasta. 

On  the  25th  September  he  was  arrested  on  board  the  S.S.  Sirsa  by 
Inspector  Eaton.  He  bad  on  his  person  a  ticket  for  Eangoon.  When  at 
first  accosted  by  the  Inspector  as  Sambia,  he  said  he  was  not  Sambia  and 
was  not  a  Brahman,  but  that  his  name  was  Narainasami  Pillai,  but  in 
the  boat  on  the  way  to  the  pier  he  admitted  that  he  was  the  man  whom 
the  Inspector  wanted.  He  was  dressed  as  he  was  when  he  appeared 
before  the  Sessions  Court,  that  is  to  say,  in  a  manner  which  is  proved  to 
be  unusual  among  Brahmans  and  he  was  not  wearing  the  Brahmanical 
thread.  It  is  suggested  by  the  learned  Counsel  who  appeared  to  support 
the  appeal  that  this  intended  journey  to  Rangoon  was  undertaken  in 
search  of  work  and  that  was  the  explanation  offered  by  the  appellant 
himself  in  his  statement  of  the  31st  October.  In  our  opinion,  however, 
the  explanation  is  entitled  to  no  weight.  The  whole  conduct  of  the 
appellant,  as  exhibited  in  his  dress  and  in  his  conversation  with  the 
Inspector,  points  irresistibly  to  the  conclusion  that  he  was  acting  under  a 
strong  impulse  to  conceal  his  identity  and  escape  from  the  country. 

All  the  circumstances  which  have  thus  been  detailed  tend  to 
corroborate  the  confessional  statement  made  by  appellant  No.  1.  In  that 
statement  he  admits  that  he  took  part  in  the  robbery  and  that  one  of  the 
bangles  was  disposed  of  by  him,  the  other  being  left  with  the  other  appel- 
lant. The  evidence  of  the  first  and  other  [432]  witnesses  with  regard  to  the 
sale  of  a  single  bangle  at  Srirangam  on  the  return  of  appellant  No.  2 
from  Kumbakonam  about  the  same  time  renders  it  probable  that  this  part 
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of  the  story  is  true.     His  attempt  to  make  evidence  for    himself  by  ante-        1890 
dating  the  bond,  his  projected  flight  by  sea,  his  endeavour  to  conceal    his      FEB.  6. 
identity  are  strong  evidence  to  show  that  he  was  conscious  of  some  great 
danger  impending  and  that  he  was  actuated  by  a  strong  desire  to  escape  ;     APPEL- 
and  this  conduct  is  the  more  important,  because,  so  far  at  least  as  the      LATE 
execution  of  the  bond  is  concerned,  it  was  the  conduct  of  a  man  who  was  CRIMINAL, 
not  at  the  time  pursued  or  even  suspected.     With  all  these  facts  proved 
we  are  of  opinion  that  there  is  a  strong  case  to  justify  the  conviction  on  **  M.  428  = 
the  charge  of  robbery.     This  being  so,  it  must  follow  that  the    appellant 
was  one  of  the  persons  who  was  last  with  the  murdered  boy  before  his 
death,  because  there  is  nothing  to  suggest  the  supposition  that  the  robbery 
and  the  murder  were  separate  transactions,  committed  at  different  times, 
and  on   the  contrary,  according  to  the  confessional  statement,  the  two 
crimes  formed  parts  of  one  transaction.  Moreover  it  is  extremely  unlikely 
that  the  deceased  boy  would  not  have  returned    to  his   house  if  he   had 
been  left  free  after  he  had  been  robbed.     The  appellant  lived  in  the  same 
agraharam  with  the  boy,  and  the  strong  probability  is  that  the  motive  for 
the  murder  was  the  desire  to  escape  detection  which,  had  the  boy  escaped 
alive   after  being   robbed  of  his   bangles,  must   almost   inevitably  have 
ensued.  Under  these  circumstances,  and  in  the  absence  of  any  explanation, 
the  presumption  arises  that  any  one  who  took  part    in   the  robbery   also 
took  part  in  the   murder.     In  cases  in  which  murder   and   robbery   have 
been  shown  to  form  parts  of  one  transaction,  it  has  been  held  that   recent 
and  unexplained  possession  of  the  stolen  property  while  it  would  be  pre- 
sumptive evidence  against  a  prisoner  on  the  charge  of  robbery  would  similar- 
ly be  evidence  against  him  on  the  charge  of  murder.     All    the  facts  which 
tell  against  the  appellant,  especially  his  conduct  indicating  a  consciousness 
of  guilt,  point  equally  to  the  conclusion  that  he  was  guilty  as  well  of  the 
murder  as  of  the  robbery  committed  on  the  evening  of  the  31st  August. 
His  own   account  of  what  took  place  on    that   evening  in  so  far  as  it 
exonerates  himself  from  any  part  in  the  act  of  killing  the  boy  is  extremely 
improbable.  It  is  very  improbable  that  he  being  older  in  years  than  appel- 
lant No.  2,  the  latter  would  have  acted,  as  he  says,  without  his  knowledge 
or  privity.     Still  less  is  [433]  it  probable  that  if,  as  he  says,  the  boy  was 
being  murdered  when  he  returned  to  the  temple  and  without  his  conniv- 
ance,   he  would  afterwards  have  left  Salem   with  appellant  No.  2  and 
associated  himself  with  him  in  efforts  to  create  evidence  in  his  favour.  In 
addition    there  is  the   evidence  of  the  third  witness,    which,  if   believed, 
makes  it  clearer  that  the  appellant  was  not,  as  he  says,  a  mere  spectator 
when  the  murder  was  committed.     This  witness's  story  to  the  effect  that, 
on  the  evening  of  the   31st  August,    he  saw  some  men  carrying  a   corpse 
near  the  temple  and   that   he  recognized   the  first  prisoner  as   one  of   the 
party,   was  first  communicated    to  the  Police  on   the  13th   October.     On 
the  previous  day  only  he  had  been  found  and  brought  before  the  Head  Con- 
stable at  Tiruvadamarudur.     The  Inspector  who,  on  the  13th  October, 
wrote  down  the  substance  of  the  man's  statement  and  the  Head  Constable 
both  say  that  he  and  his  wife  were  not  in  police  custody.     Observations 
were  made  with  regard  to  the  language  said  to  have  been  used  to  the  wit- 
ness by  the  Head  Constable  when  the  witness  was  brought  before  him,  but 
it  is  now  explained  that  the  words  used  were  not  intended  to  have  any 
threatening  significance,  and  then  the  Head  Constable  was  in  fact  ignorant 
as  to  the  position  which  the  witness  occupied,  whether  he  was  an  accused 
person  or  a  witness.  The  fact   that  the  witness  when   first  brought   into 
communication  with  the  police  gave  the  same  account  of  what  he  saw  on 
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1890  the  evening  of  the  31st  August  as  he  gave  before  the  Sessions  Court,  and 
FEB.  6.  there  is  no  evidence  to  show  that  any  improper  influence  was  brought  to 
bear  upon  him,  is  strongly  corroborative  of  the  truth  of  his  evidence. 
APPEL-  Moreover,  except  for  the  explanation  which  he  himself  gives  for  his  hurried 
LATE  departure  from  Salem,  there  is  nothing  to  account  for  that  fact.  It  may 
CRIMINAL.  De  added  in  fa\our  of  the  acceptance  of  his  testimony  that  be  incriminates 
only  one  of  the  persons  whom  be  says  he  saw  and  does  not  attempt  to 
13  M.  426=  name  the  others.  Taking  into  account  these  circumstances,  as  well  as  what 
1  Weir  290.  may  oe  8aj(j  on  the  other  side  wibh  reference  to  the  status  of  the  witness 
and  the  fact  of  his  having  been  under  police  surveillance,  we  agree  with  the 
Sessions  Judge  in  thinking  that  the  evidence  of. the  third  witness,  corro- 
borated by  that  of  his  wife,  may  be  accepted  as  true.  The  importance  of 
the  evidence  is  great;  for  while  ib  corroborates  the  other  evidence  con- 
necting the  appellant  with  the  robbery  of  the  boy,  ib  directly  contradicts 
the  appellant's  own  story  of  the  part  he  took  after  [434]  the  robbery  and 
the  murder  had  taken  place  and  shows  that  he  was  actively  engaged 
with  the  others  in  carrying  away  the  corpse  from  the  scene  of  the  crime. 
To  sum  up  the  evidence  which  has  now  been  dealb  with  as  against  the 
firs';  prisoner  we  may  state  the  matter  as  follows  : — that  it  has  been  admit- 
ted by  him  that  he  was  a  party  to  the  robbery,  that  his  account  of  the 
transaction  exculpating  himself  from  all  o'her  part  as  being  contradicted 
by  other  evidence  and  the  probabilities  of  the  case  cannot  be  accepted  as 
true,  that  he  assisted  in  carrying  away  the  corpse  of  the  boy  after  murder, 
that  he  afterwards  acted  in  concert  with  appellant  No.  2  until  they 
parted  on  the  Monday  night,  and  finally  that  in  his  flight,  his  abandon- 
ment of  caste  and  other  concealment  of  his  identity  he  acted  in  a  manner 
evincing  an  extreme  desire  to  escape  from  an  impending  danger  of  a 
serious  character.  We  are  unable  to  reconcile  these  facts  with  any 
reasonable  hypothesis  of  innocence  on  the  part  of  appellant  No.  1  ;  on  the 
contrary  we  see  no  reason  to  doubt  that  he  was  concerned  in  the  murder. 
We  must  therefore  uphold  the  conviction.  The  double  crime  of  robbery 
and  murder  was  an  atrocious  one  and  cannot  be  adequately  expiated  by 
any  other  punishment  than  that  of  death.  We  confirm  the  conviction 
and  sentence  against  this  appellant. 

Against  the  second  prisoner  the  evidence  is  not  altogether  the  same. 
From  bis  first  arrest  he  made  no  statement,  except  that  he  was  absent 
from  Salem  for  some  days  before  the  31st  August  and  with  the  first 
prisoner  at  Tiruvadamarudur  on  the  Sunday. 

There  is  the  evidence  of  several  witnesses  that  he  and  the  murdered 
boy  were  on  friendly  terms,  and  it  is  mentioned  that  the  prisoner,  who 
was  a  compositor,  had  given  the  boy  some  types  on  the  previous  day 
and  those  types  were  found  by  the  boy's  father  in  his  jacket  pocket.  The 
witnesses  say  they  saw  the  prisoner  and  the  boy  talking  together  on  the 
Saturday  afternoon  about  3  o'clock,  and  that  both  prisoners  were  together 
near  the  temple  in  the  evening  about  the  time  when  the  boy  disappeared. 
Inasmuch  as  the  boy  was  at  that  time  in  the  agraharam  in  the  neigh- 
bourhood of  his  father's  house,  and  could  not  have  been  carried  away  from 
the  street  by  force,  ib  is  clear  that  the  persons"who  robbed  him  must 
have  been  assisted  by  some  friend  of  the  boy's  who  was  able  to  persuade 
the  boy  to  accompany  them  away  from  the  street.  So  far  as  the  events 
which  occurred  in  Salem  are  concerned,  the  evidence  carries  the  case  no 
further.  But  from  the  moment  of  leaving  [435]  Salem,  as  has  been 
already  shown,  the  two  prisoners  acted  in  concert.  Both  leave  Salem 
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suddenly  and  for  no  explained  reason  and  are  seen  af.  the  railway  station  in 

the  early  morning  of  Sunday  taking  the  train  for  the  south.     They  go  toge-      FEB-6. 

ther  to  the  house  of  the  twenty-sixth  witness,  arriving  there  on  the  Sunday      .  ~ 

without  baggage  or  clothes.     The  second  prisoner  remains  there  on  the     APPEL* 

Monday,  but  is  not  seen  by  the   witness   on  Tuesday  morning.     Mean-       LATK 

while  on  Monday  the  bond  waa  executed  by  the  first  prisoner  in  the  way  CRIMINAL. 

already    described  and   the  second   prisoner  attested  it  appending  to  his  i-mTTog. 

name  a  desoription  of  himself  which  is  noteworthy — -he  calls  himself  "  son 

of  Virasami  Pillai  who  is  come  to  Truva^amarudur  on  this  current  date 

from  Salem."     It  is  clear  that   he  and    the   first  prisoner  were  equally 

anxious  to  create  clear  written  evidence  to  prove  their  absence  from  Salem 

on  that  day,  the  31st  August.     The  second  prisoner  is  next  found  on   the 

Tuesday  at  Srirangam  in  company  with  his  hrother-in  law  Ritnasahapathi. 

They  go  to  the  house  of  the  ninth  and  tenth  witness,  himcelf    a  brother 

of  Ratnasabapathi,   and  stay  there  over  the  next  day  ;   while  there  they 

went  out  into  the  bazaar  saying  they  had  a   jewel  to  sell,    and    taking  a 

bangle  with  them.     The  sale  of  a  child's  bangle  by  Ratnasabaoathi  to  the 

thirty-first  witness  is  proved  by  him  and  the  twenty-ninth  witness.     The 

purchaser  says  that  in  buying  it  he  had  it  cut  up  and  sold  the  pieces.   The 

bangle  is  described  as  weighing  15yV  pagodas   and  the    price    paid    was 

Rs.  94.     The  pair  of  bangles  worn  by  the  murdered  boy  are  described  by 

his  father  as  worth  from  Rs.  200  to  Rs.  250.     Alfchongh  the  bangle  then 

sold   to  the  thirteenth   witness  could  not    he  produced   for  identification 

by  the  father,  there  is  strong  reason   to  think  that  this  bangle   is  one 

of  the  pair  taken  from  the  boy.     In  addition  to  the  facts  already  stated, 

namely,  the  presence  of   the  prisoner  with    the   boy  and  with   the  other 

prisoner  at  Salem  on  the  afternoon  of  the  3 1st,  the  departure  from  Salem 

with  the  other  prisoner,  his  co-operation  with  that  prisoner  in  antedating 

the  bond  and  his  being  in    company  with  his   brother-in-law,    and  that  a 

single   bangle  'was    sold  only    four  days   after  the    murder,    we   are   at 

liberty  to  take  into  account  against  the  second  prisoner  the  statement  of 

the  first  prisoner  in  so  far  as  it  is  a  confessional  statement.     According 

to  this  statement  the  two  prisoners  took  an  equal  part  in  robbing  the  boy. 

It  is  probable  that  the  robbery  was,  as  the  first  prisoner  thus  admits, 

committed  by  more  than  one  person,  and  for  reasons  already  given,  it  is 

[436]  almost  inevitable  that  one  of  those  persons  should  have  been  well 

acquainted  with  the  murdered  boy. 

As  already  observed,  there  is  considerable  evidence  to  show  that 
appellant  No.  2  was  regarded  by  the  deceased  boy  as  his  friend,  and 
the  fact  that  the  boy  would  nob  have  gone  to  the  scene  of  the  offence 
unless  he  had  been  enticed,  corroborates  the  confession  of  the  first 
prisoner  that  it  was  the  second  prisoner  who  in  company  with  another 
brought  the  boy  to  the  temple.  This  being  so  it  is  reasonable  to  infer 
in  the  absence  of  any  satisfactory  explanation  that  the  second  prisoner 
was  equally  implicated  in  the  crime  of  murder.  His  motive  for  commit- 
ting the  murder  in  order  to  save  himself  from  detection  was  even  stronger 
than  that  of  the  first  prisoner,  for  he  was  well  known  to  the  boy.  His 
subsequent  conduct  from  the  time  he  left  Salem,  acting  in  concert  with 
the  other  prisoner,  in  making  evidence  to  prove  an  alibi  and  in  securing 
the  sale  of  the  bangle — as  it  is  presumptive  evidence  against  him  that 
he  was  a  party  to  the  robbery — is  equally  evidence  against  him  on  the 
other  charge.  There  seems  to  be  no  reasonable  ground  for  saying  that 
while  both  of  the  prisoners  assisted  in  the  robbery,  the  first  only  took 
part  in  the  murder. 
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1890  We  are  therefore  of  opinion  that  we  must  come  to  the  conclusion  that 

FEB.  6.      this  appellant  also  was  concerned  in  the  murder. 

Seeing  however  that  the  evidence    against    him    is  almost   wholly 

APPEL-     circumstantial  and  that  he  is  only  eighteen  years  of  age,   we  consider  it 

LATE       safer  to  commute  the  sentence  into  one  of  transportation   for  life.     The 

CRIMINAL,  sentences  of  ten  years'  rigorous  imprisonment  are  set  aside  and  the  sentence 

of  death   passed  upon   Sami   Iyer  is  confirmed.     The  sentence  of  death 

13  M.  426=   passed  upon  Narayanasami  is  commuted  into  a  sentence  ofltransporta- 

1  Weir  290.  fcion  for  life. 


13  H.  437. 
[437]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J-.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Muttusami  Ayyar. 


NARATANA  (Defendant),  Appellant  v.  NARAYANA  AND  ANOTHER 

(Plaintiffs  Nos.  3  and  4>,  Respondents* 
[25th  and  26th  July  and  27th  November,  1889.] 

Civil  Procedure  Code,  Section  244 — Execution  moceediugs  —  Limitation  Act— Act  XV  of 
1877,  Schedule  II,  Articles  29,  61,  62,  97,  120. 

In  a  suit  of  1867  the  present  defendant  obtained  a  decree  for  possession  of  a 
certain  village  and  mesne  profits  for  one  year.  Pending  an  appeal  against  that 
decree  execution  was  stayed  on  the  present  plaintiff  depositing  a  note  for  Rs.  15,000 
as  security.  The  decree  was  affirmed  on  appeal,  and  the  present  defendant  had 
the  note  sold  in  execution  and  drew  out  of  the  proceeds  a  sum  for  mesne  profits 
for  subsequent  years  ;  but  an  appeal  was  preferred  in  the  execution  proceedings  to 
the  High  Court  which  set  aside  the  execution  so  far  as  concerned  the  mesne  pro- 
fits for  the  years  subsequent  to  that  to  which  the  original  decree  related.  The 
present  plaintiff  thereupon  attached  and  sold  the  village  to  recover  the  balance  : 
before  that  amount  was  paid  to  tbe  present  plaintiff  the  present  defendant  brought 
a  suit  against  him  in  the  District  Court  and  there  obtained  a  decree  for  mesne 
profits  for  the  subsequent  years  and  in  execution  drew  the  amount  of  the  decree 
out  of  Court.  In  second  appeal  however  the  High  Court  on  26th  September  1881 
reversed  the  decree  of  the  District  Court,  whereupon  the  present  plaintiff  applied 
for  restitution  under  Civil  Procedure  Code,  Section  583,  which  application  was 
ultimately  disallowed.  The  present  suit  was  brought  to  recover  the  amount  to 
which  that  application  related  : 

Held,  (1)  that  the  suit  was  not  barred  by  the  provisions  of  Civil  Procedure 
Code,  Section  244. 

(2)  that  Limitation  Act,  Schedule  II.  Article  120,  was  applicable  to  the 
suit,  which  having  been  filed  on  9th  August  1887,  was  accordingly  not  barred  by 
limitation. 

[P.,  10  Ind.  Cas.  658  (659)  =  2l  M.L.J.  705  (706)  =  9  M.L.T.  465  =  (1911)  M.W.N.  220; 
R.,  24  M.  341  (344)  ;  17  Ind.  Cas.   311  =  36  P.R.  1913  =  16  P.L.R.  1913.] 

APPEAL  against  the  decree  of  J.  Kelsall,  District  Judge  of  Vizagapa- 
tam,  in  original  suit  No.  26  of  1887. 

Suit  to  recover  a  sum  of  money  alleged  to  be  due  by  the  defendant 
under  the  following  circumstances : — 

In  a  suit  of  1867  the  zemindar  of  Kurupam,  who  was  the  defendant 
in  the  present  suit,  sued  Kannam  Dora  and  Appanna  Dora  to  recover 
from  them  the  village  of  Arnada  with  mesne  profits  for  fasli  1276.  He 
was  declared  entitled  to  the  village  and  to  Es.  600  in  respect  of  mesne 
profits  for  fasli  1276.  No  provision  [438]  was  made  in  the  decree  with 

'  Appeal  No.  113  of.  1888. 
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regard  to  mesne  profits  for  subsequent  years.  The  decree  was  confirmed 
on  appeal  by  the  District  Court  and  on  second  appeal  by  the  High  Court. 
Pending  these  appeals  execution  was  stayed,  one  Sadasiva  Parabrahmain 
depositing  a  Government  promissory  note  for  PS.  15,000  as  security  for 
the  due  fulfilment  of  the  decree  to  be  passed. 

On  the  decree  of  the  High  Court  being  known  the  zemindar  had  the 
note  sold  and  received  from  the  proceeds  Es.  11,175  which  he  represented 
as  due  to  him  under  the  decree  for  mesne  profits  of  fasli  1276  and 
subsequent  years.  On  appeal  to  the  High  Ccrurt  these  proceedings  were 
set  aside,  on  the  ground  that  the  decree  was  "silent  as  to  subsequent  mesne 
profits  and  execution  should  not  be  in  excess  of  the  decree. 

Thereupon  Parabrahmam  attached  the  village  of  Arnada,  represent- 
ing that  Es.  8,728  had  been  collected  in  excess  from  him  and  recovered 
that  amount  by  sale.  The  Kurupam  zemindar  then  filed  original  suit 
No.  11  of  1878  in  the  District  Court  of  Vizagapatam  against  him  to 
recover  this  amount,  the  decree  in  that  Court  was  in  favour  of  the  zemin- 
dar, but  it  was  on  appeal  to  the  High  Court  reversed  on  the  ground  that 
Parabrahmam  had  undertaken  no  liability  for  rents  subsequent  to  fasli 
1276.  The  sum  of  Es.  8,728  realized  by  the  sale  of  the  Arnada  village 
had,  pending  these  proceedings,  remained  in  deposit  in  the  District  Court. 
As  soon  as  the  decree  of  the  District  Court  in  original  suit  No.  11  of  1878 
was  given  in  his  favour,  the  KuruDam  zemindar  drew  Es.  7,887  of  it,  the 
balance  having  apparently  been  taken  by  Parabrahmam,  at  whose  instance 
the  property  had  been  sold. 

On  the  passing  of  decree  of  the  High  Court  reversing  the  decree  in 
original  suit  11  of  1878  was  received  Parabrahmam  applie  i  under  Section 
583  of  the  Code  of  Civil  Procedure  to  recover  from  the  zemindar 
Es.  12,294,  the  above  sum  with  interest  and  costs.  This  was  allowed  by 
the  District  Court,  butdisallowed  on  appeal  on  the  ground  that  the  applica- 
tion was  barred  by  the  limitation  (Kurupam  Zemindar  v.  Sadasiva  (1). 

Parabrahmam  now  sued  to  recover  from  the  zemindar,  with  interest, 
the  sum  of  Es.  7,100  improperly  drawn  out  of  Court  by  him. 

[439]  Among  other  pleas  the  defendants  raised  the  pieaof  limitation. 
On  this  the  District  Judge  said — 

"  Plaintiff's  vakil  contends  that  the  suit  falls  under  Articles  61,  62, 
"  or  97  of  the  Limitation  Act  and  refers  to  Bhaiuani  Kuar  v.  Eikhi 
"  Ram  (2)  ;  these  articles  cannot  apply.  In  Jogesh  Chunder  Dutt  v.  Kali 
"  Churn  Dutt  (3)  it  was  held  that  a  suit  of  this  nature  must  be  brought 
"within  six  years  under  Act  IX  of  1871,  Schedule  II,  Article  118,  which 
"  is  the  same  as  Article  120  of  the  present  Act.  I  hold  Article  120  to 
"  apply. 

"  The  defendant  drew  the  Es.  7,100  on  28th  January  1881  ;  the  High 
"Court  by  reversing  the  District  Court's  decree  decided  on  26th  September 
''  1881  that  he  had  no  right  to  do  so.  The  present  suit  to  recover  the 
"  money  so  improperly  drawn  was  filed  in  July  1887.  It  was  therefore 
"  within  six  years." 

The  District  Judge  found  the  other  issues  also  in  favour  of  the  plaint- 
iff and  he  passed  a  decree  as  prayed. 

The  defendant  preferred  this  appeal. 

Subba  Bow,  for  appellant. 

Subramanya  Ayyar,  for  respondents  who  were  the  representatives  of 
Parabrahmam,  deceased. 
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JUDGMENT. 

The  appellant  is  the  zemindar  of  Kuruoam,  and  in  original  suit  No.  10 
of  1867  he  obtained  a  decree  against  two  persons — Kannam  Dora  and 
Appanna  Dora.  The  decree  awarded  to  him  possession  of  a  village,  called 
Arnada,  nndmesne  profits  for  one  year,  viz.,  fasli  1276.  It  was  confirmed 
by  the  District  Court  on  appeal  and  by  the  High  Court  on  second 
appeal.  Pending  the  appeals,  execution  of  the  original  decree  was  stayed 
on  the  first  plaintiff  in  the  present  suit,  SaUsiva  Parabrahmarn  depositing 
a  Government  promissory  note  for  Rs.  15,000  as  security  for  the  satis- 
faction of  the  decree  that  might  ultimately  be  passed.  After  the  High 
Court  confirmed  the  original  decree,  the  appel'ant  had  the  Government 
promissory  note  sold  in  execution,  and  drew  Rs.  11,175  as  due  to  him 
under  the  decree  for  mesne  profits  for  fasli  1276  and  for  subsequent  years. 
On  appeal  the  High  Court  set  aside  thin  execution  so  far  as  it  related  to 
mesne  profits  subsequently  to  fasli  1276,  on  the  ground  that  they  had 
not  b^en  awarded  by  the  decree.  Thereupon  Sadasiva  Parabrahmam 
attached  the  village  of  Arnada  and  brought  it  to  sale  in  [440]  order 
to  recover  back  by  way  of  restitution  the  amount  collected  by  the 
appellant  in  excess  of  the  amount  decreed  in  his  favour.  Before  the 
sum  of  Rs.  8,728  realized  by  the  sale  was  paid  out  to  the  surety,  the 
appellant  brought  original  suit  No,  11  of  1878  to  recover  subsequent  mesne 
profits  from  the  former  and  obtained  an  order  for  the  amount  being  held 
by  the  Court  in  deposit  pending  the  disposal  of  his  suit.  Subsequently 
the  District  Court  decreed  his  claim  and  he  drew  out  of  the  amount  in 
deposit  Rs.  7,887  in  execution  of  that  decree  on  20th  January  1881.  On 
appeal,  however,  the  decree  was  reversed  by  the  High  Court  and  original 
suit  No.  11  of  1878  was  dismissed,  the  surety  being  considered  not  liable 
for  mesne  profits  subsequent  to  fasli  1276.  The  High  Court  passed  its 
decree  on  the  26th  September  1881,  and  the  suretv  applied  to  enforce  his 
claim  to  restitution  under  Section  583,  Civil  Procedure  Code.  His  appli- 
cation was  allowed  by  the  District  Court,  but  disallowed  by  the  High 
Court  as  barred  by  Article  178  of  the  Act  of  Limitations.  Thereupon  the 
surety,  Sadasiva  Parabrahman,  brought  the  present  suit  on  the  9th  August 
1887,  and  claimed  Rs.  7,100  as  repayable  by  the  appellant  and  Rs.  5,563 
as  interest  due  thereon  at  12  per  cent,  per  annum  from  20th  January  1881 
to  31st  July  1887. 

It  was  contended  for  the  appellant,  first,  that  the  claim  was  resjudi- 
cata ;  secondly,  that  it  was  barred  by  limitation  ;  thirdly,  that  the  right 
to  sue  was  personal  to  the  surety,  and,  as  he  died  after  suit,  it  did  not 
survive  to  his  legal  representatives,  the  respondents  before  us.  He  filed 
his  written  statement  on  the  13th  October  1887,  and  his  pleader  argued 
at  the  final  hearing  on  the  23rd  January  1888,  four  days  before  the  date 
of  the  original  judgment,  that  the  suit  was  also  barred  by  Section  244  of 
the  Code  of  Civil  Procedure.  The  Judge  observed  that  the  question  did 
not  arise  upon  the  written  statement,  but  referring  to  the  Full  Bench 
Ruling  of  the  Calcutta  High  Court  (Jogesh  Ghunder  Dutt  v.  Kali  Churn 
Dutt  (l)  considered  that  Section  244  did  not  bar  the  suit.  As  regards 
limitation  he  held  that  Article  120  of  the  Act  of  Limitations apulied,  and  that 
Articles  61,  62,  or  97  did  not  apply  and  relied  on  the  decision  of  the  High 
Court  at  Calcutta  already  mentioned.  He  disallowed  the  plea  of  resjudicata 
and  decreed  the  principal  sued  for  with  interest  thereon  at  6  per  cent,  per  an- 
www[441]  from  the  28th  January  1881  to  date  of  payment.  The  defendant 
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appeals,  and  i*;  is  contended  for  him  (i)  that  the  suit  cannot  be  maintained 
under  Section  244,  fii)  that  it  is  barred  by  limitation,  and  (iii)  that  no  in- 
terest was  claimed  in  the  plaint  subsequent  to  31st  July  1887.    The  objec- 
tion  regarding    interest   is   not    pressed  at   the   hearing.      Though    no 
subsequent;  interest  was  in  terms  claimed  in  the  plaint,  yet  it  prayed  for 
such  further  and  other  relief  as  the  Court  might  deem  jnst  and  equitable, 
and  thn  Judge,  whilst  reducing  the  past  interest  claimed  by  the  plaintiff 
from  12  per  cent,  to  6  per  cent.,  considered  it  fair  to  award  future  interest 
also  at  the  reduced  rate.     Neither  is  Section  244  a  bar  to  this  suit.    The 
Privy  Council  said  in  Skama   Purshnd  Roy  Chowdery  v.   Hurro  Purshad 
Rny   Chowdery(l) — "  There  is  no  doubt  that  according  to  the  Law  of 
England  (and  their  Lordships  see  no  reason  for  holding  that  it  is  otherwise 
in  India)  money  recovered  under  a  decree  or  judgment  cannot  be  recovered 
back  in  a  fre<*h  suit  or  action  whilst  the  decree  or  judgment  under  which 
it  was  recovered  remains  in  force  ;  but  this  rule  of  law  rests,  as  their  Lord- 
ships anprehend,  upon  this  ground,  viz.,  that  the  original  decree  or  jude- 
"  merit  must  be  taken  to  be  subsisting  and  valid  until  it  has  been  reversed  or 
'  supprsede^,  by  some  ulterior  proceeding.     If  it  has  been  so  reversed  or 
superseded,  the  money  recovered  under  it  ought  certainly  to  be  rpfund- 
ed,  and,   as  their  Lordships  conceive,  is  recoverable  either  by  summary 
process  or  by  a  new  suit  or   action.     The  true   question,  therefore,  in 
"  such  cases  is  whether  the  decree  or  judgment  under  which  the  monev 
was  originally  recovered  has  beon  reversed  or  superseded."     In  the  case 
before  us  the  decree   in   original   suit  No.  11  of  1878   under  which   the 
money  in  deposit  was  drawn  was  reversed  by  the   High  Court  on  appeal. 
Beading  Soction  244  in  the  light  thrown  by  the  principle  laid  down  by  the 
Privy  Council  it  must  be  taken  to  relate  to  decrees  which  are  still  subsist- 
ing and  in  force  and  which  have  not  been  snnerspded  in  appeal  and  to  be 
no  bar  to  the  institution    of  a  suit  for  restitution   after  the  decree  has 
been  reversed.     The  only  question  then  which  remains  for  us  to  consi- 
der is  that  of  limitation.     In   its  nature    the   suit  is  one   for    restitu- 
tion or  to  be  restored  to  the  status  quv  ante.     Under     color  of   a   decree 
since  superseded,  the  annelknt  intercepted  the  money  which  th«  surety 
[442]  had  realized  by  summary  process  instituted  under  Section  583,  Civil 
Procedure  Code.     There  is  no  article  in  the  schedule  attached  to  the  Act 
of  Limitations  which  expressly  prescribes  a  period   of  limitation  for  such 
suits.     We  consider  that  the  Judge  was  right  in  holding  that  Article  120 
applied.     The  surety  w»s  nob  in  a  position  to  claim  a  refund  until  the 
decree  was  superseded  and  neither  Article  61  or  62  applies  as  time  runs 
under  it  from  the  date  on  which  the  money  was  paid  or  received.     There 
was  a  subsisting  decree  when  the  monoy  was  paid   to  the  appellant,  and 
its  receipt  cannot  b°>  regarded  as  a  wrongful  seizure  of  moveable  property 
as   mentioned   in  Article  29.     Article  97  refers  to  contracts  in  which  the 
consideration  has  failed.     None  of  the  specific  provisions  suggested  by  the 
appellant's  pleader  appear  to  us  to  contemplate  a  suit  like  the  one  before 
us. 

We  are  therefore  of  opinion  that  this  appeal  cannot  be  supported,  and 
we  dismiss  it. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Shcphard  and  Mr.  Justice  Handley. 


ANNAJI  (Plaintiff),  Appellant  v.  SUBRAMANYA  AND  ANOTHER 
(Defendants),  Respondents.*      [24th  March,  1890.] 

Local  Boards  Act— Act  V  of  1SP4  (Madras),  Sections  128,  156 — Suit  for  malicious  pro- 
secution against  officers  of  panchayat  union — Notice  of  suit. 

A  suit  was  brought  against  the  chairman  and  accountant  of  a  panchayat  union 
for  damages  for  malicious  prosecution  more  then  six  months  after  the  close  of 
the  criminal  proceedings  : 

Held,  (1)  that  the  defendants  were  liable  for  torts  committed  by  them,  and 
that  notwithstanding  Local  Boards  Act,  Section  128,  the  plaintiff  was  not  con- 
fined to  his  remedy  against  the  Taluk  Board  ; 

(2)  that  Local  Boards  Act,  Section  156,  was  not  applicable  unless  it  were 
proved  that  the  act  complained  of  was  done  by  servants  of  the  Taluk  Board  within 
the  scope  of  their  authority  as  such,  acting  or,  purporting  to  act  under  the  Act. 

[R.,  28  M.  551  (552).] 

SECOND  appeal  against  the  decree  of  C.  W.  W.  Martin,  District 
Judge  of  Salem, .in  appeal  suit  No.  144  of  1888,  confirming  the  [443] 
decree  of  T.  T.  Kangachariar,  District  Munsif  of  Tripatore,  in  original  suit 
No.  97  of  1888. 

Sqit  for  damages  for  malicious  prosecution  against  the  ex-officio  chair- 
man and  the  accountant  of  the  union  panchayat  of  Dharampuri.  The  cri- 
minal proceedings  had  terminated  more  than  ?ix  months  before  suit.  The 
defendants  pleaded,  inter  alia,  that  the  suit  was  precluded  by  Local  Boards 
Act,  Section  128,  and  also  by  want  of  notice  to  the  President  of  the  Taluk 
Board  under  Section  156  of  the  same  Act. 

The  District  Munsif  held  that  both  these  pleas  were  well  founded  and 
dismissed  the  suit:  his  decree  was  affirmed  on  appeal  by  the  District 
Judge  who  held  that  the  want  of  notice  pleaded  was  a  bar  to  the  suit. 

The  provisions  of  the  Sections  128  and  156  above  referred  to  are  as 
follows : 

Section  128. — (l)  "  Every  panchayat  shall,  subject  to  the  provisions 
"  of  this  Act,  be  the  agent  and  under  the  control  of  the  Taluk  Board  ; 

(2)  "  and  the  Taluk  Board,  and  not  the  panchayat,  may 
"  sue  and  be  sued  in  respect  of  any  act  or  omission  of  the  panchayat  giving 
"rise  to  a  cause  of  action. 

Section  156. — "  No  action  shall  be  brought  against  any  Local  Board, 
'  or  any  of  their  officers,  or  any  person  acting  under  their  direction,  for 
"  anything  done  or  purporting  to  be  done  under  this  Act  until  the  expira: 
"  tion  of  one  month  next  after  notice  in  writing  shall  have  been  delivered 
"  or  left  at  the  office  of  the  Local  Board,  or  at  the  place  of  abode  of  such 
"  person,  explicitly  stating  the  cause  of  action  and  the  name  and  place  of 
"  abode  of  the  intended  plaintiff ;  and  unless  such  notice  be  proved,  the 
"Court  shall  find  for  the  defendant;  and  every  such  action  shall  be 
'commenced  within  six  months  next  after  the  accrual  of  the  cause  of 
"  action,  and  not  afterwards  :  and  if  any  person  to  whom  any  such  notice 
"  of  action  is  given  shall,  before  action  brought,  tender  sufficient  amends 
"  to  the  plaintiff,  such  plaintiff  shall  not  recover  more  than  the  amount 

"so  tendered,  and  shall  pav  all  costs  incurred  bv  the  defendant  after  such 
t«,      ,     ,, 
tender. 

*  Second  Appeal  No.  1024  of  1889. 
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The  plaintiff  preferred  this  second  appeal.  1890 

Seshagiri  Ayyar,  for  appellant  contended  that  two  months'  notice  MARCH  24. 
of  the  institution  of  the  suit  which  was  given  under  Section  424  of  the 
Civil  Procedure  Code  was  sufficient  notice,  that  the  suit  [444]  was  not  one 
brought  under  the  Local  Boards  Act,  that  the  suit  was  for  a  tort  com- 
mitted by  the  defendants,  and  that  accordingly  compliance  with  the 
preliminaries  prescribed  by  the  Local  Boards  Act  was  not  necessary. 

Pattabhirama  Ayyar,  for  respondents.  Under  Section  128  of  the  Local    13  ".  442. 
Boards  Act  the  Taluk  Board  and  not  the  panchayat   must  be  sued.     No 
notice  was  given  under  Section  156  of  the  Local  Boards  Act. 

JUDGMENT. 

The  plaintiff's  suit  has  been  dismissed  on  the  ground  that  it  should 
have  been  instituted  against  the  Taluk  Board  and  not  against  the  defend- 
ants, and  on  the  ground  that  notice  ought  to  have  been  given  under  the 
provisions  of  Section  156  of  Act  Vof  1884.  It  is  also  urged  in  this  Court 
that  the  suit  was  not  brought  within  six  months  of  the  date  of  accrual  of 
the  cause  of  action  as  required  in  the  same  section. 

It  is  stated  that  two  months'  notice  was  given  with  reference  to 
Section  424  of  the  Code  of  Civil  Procedure,  and  unless  this  is  incorrect, 
the  objection  founded  on  the  want  of  notice  which  is  apparently  the  ground 
of  the  District  Judge's  judgment  fails.  The  other  and  more  important 
contention  is  that  by  force  of  Section  128,  the  defendants  who  are  the 
chairman  and  the  gutnasta  or  accountant  of  the  panchayat  are  not  person- 
ally liable  for  any  act  done  by  them  as  members  of  the  panchayat.  The 
object  of  Section  128  seems  to  have  been  to  make  it  clear  that  the  relation 
of  the  pauchayat  to  the  Taluk  Board  was  to  be  that  of  agent  and  principal.' 
The  Taluk  Board  is  incorporated,  whereas  the  panchayat  is  not,  and  it 
would  have  been  unreasonable  that  members  of  the  latter  should  be  per- 
sonally liable  on  their  contracts  or  otherwise  whereas  the  Taluk  Board 
could  only  be  liable  in  its  corporate  capacity.  The  special  provision  con- 
tained in  Section  128  must  be  construed  with  reference  to  the  general 
principle  of  law  and  cannot  be  extended  in  the  manner  contended  for  by 
the  respondents.  It  would  be  absurd  to  hold  that  the  Taluk  Board  could 
be  sued  for  the  torsious  acts  of  the  panchayat;  whfbh  the  Board  had  never 
authorized  and  may  even  have  prohibited.  Either  this  must  be  so  accord- 
ing to  the  respondents'  contention,  or  a  person  aggrieved  in  such  cases 
has  no  remedy.  We  cannot  construe  the  section  in  such  a  manner  as  to 
bring  about  such  unreasonable  results. 

[445]  It  remains  to  mention  the  argument  that  the  latter  part  of 
Section  156  applies  and  that  the  suit  is  brought  too  late,  being  instituted 
more  than  six  months  after  the  date  of  the  accrual  of  the  cause  of 
action.  In  order  to  make  that  provision  apply  it  would  be  necessary 
to  show  that  the  act  complained  of  was  done  within  the  scope  of  their 
authority  as  servants  of  the  Board  and  also  that  the  act  was  done  or 
purported  to  be  done  under  the  Act.  We  cannot  at  present  deal  decisively 
with  these  questions,  the  facts  not  being  fully  before  us,  but  we  may 
observe  that  it  appears  to  us  extremely  doubtful  whether  such  a  prosecution 
as  that  which  is  the  subject  of  the  suit  can  be  said  to  be  an  act  done  under 
the  Act. 

We  must  reverse  the  decrees  of  both  Courts  and  remand  the  suit  to 
the  Court  of  First  Instance. 

The  appellant  is  entitled  to  costs  of  this  appeal  :  costs  in  the  Courts 
below  to  be  provided  for  in  the  revised  decree. 
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13  M.  445. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Handiey  and  Mr.  Justice  Weir. 


KANAKASABAI  AND  ANOTHER  (Plaintiffs  Nos.  I  and  2), 

Appellants  v.  MUTTU  AND  ANOTHER  (Defendants), 

Respondents*      [21st  July,  1890.J 

Limitation  Aci — Act  XV  of  1877,  Schedule  II,  Article  120— Suit  for  perpetual  injunc- 
tion— Claim  of  possession. 

In  a  suit  for  a  perpetual  injunction  to  restrain  the  defendant  from  preventing 
the  plaintiff  from  entering  a  certain  house  it  was  alleged  that  the  defendant 
had  been  in  exclusive  possession  for  more  than  six  jears  befoee  suit: 

Htld,  that  Limitation  Act,  Schedule  II,  Article  120,  applied  to  the  suit  which 
was  therefore  barred  by  limitation. 

Per  cur  :  It  was  open  to  the  plaintiff  to  sue  for  such  possession  other  than 
exclusive  possession  (the  right  to  which  had  already  been  negatived  by  suit,)  as  he 
might  be  entitled  to. 

[F.,  26  A.  391  (393)  =  A.W.N.  (1904)  69;  13  Ind.    Gas.  661  =  151    P.L.R.  1912  =  77  P. 
W.R.  1912  ;  R.,  2  L.B.H.  113  (115)  ;  U  M.L.  J.  290  (293).] 

SECOND  appeal  against  the  decree  of  T.  Ganapati  Ayyar,  Subordi- 
nate Judge  of  Kumbakonam,  in  appeal  suit  No.  769  of  1888,  reversing  the 
decree  of  A.  Kuppusami  Ayyangar,  District  Munsif  of  Kumbakonam,  in 
original  suit  No.  100  of  1888. 

[446]  Suit  filed  on  6th  March  1888  for  a  perpetual  injunction 
restraining  defendant  No.  1  from  preventing  the  plaintiffs  from  entering 
a  house  attached  to  a  certain  temple.  It  was  alleged  that  defendant 
No.  1  had  been  in  exclusive  possession  of  the  house  since  2nd 
March  1888  and  it  appeared  tbab  the  father  of  tbe  plaintiff  had 
brought  a  suit  for  the  declaration  of  his  right  over  the  house  now 
in  question  in  1885  and  had  i ailed  to  establish  bis  right  to  exclusive 
possession. 

The  further  facts  of  the  case  appear  sufficiently  for  the  purposes  of 
this  report  from  the  judgment. 

Ramachandra  Eau  Gaheb,  for  appellants. 

Pattabhirama  Ayyar,  for  respondent  No.  1. 

JUDGMENT. 

A  preliminary  objection  is  urged  on  behalf  of  the  first  respondent, 
viz.,  that  on  tbe  statement  of  the  plaintifls  in  tbe  plaint  to  tbe  effect 
that  tbe  first  defendant  has  been  wrongfully  enjoying  the  property 
exclusively  since  2nd  March  1882  the  suit  is  barred,  inasmuch  as  tbe 
suit,  not  being  otherwise  provided  for,  must  be  taken  to  be  governed  by 
Article  120  of  the  Limitation  Act  and  more  than  six  years  had  passed 
since  the  right  to  sue  accrued  the  plaint  not  having  been  filed  until  the 
6th  March  1888. 

The  suit  is  one  of  a  special  character,  viz.,  a  suit  for  a  perpetual 
injunction  and  no  specific  provision  is  made  for  such  suits  in  tbe 
schedule  to  the  Limitation  Act. 

For  tbe  appellants,  it  is  argued  that  Article  127  of  the  scbedule  ap- 
plies, and  if  not  Article  144  of  the  scheoule.  It  appears  to  us,  however, 
that  neither  of  these  last-mentioned  articles  applies  to  a  suit  such  as  the 

*•••       '    •    •    •-  -*-       '  ~~    - 
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1022 


IV.] 


PAKVATHEESAM  V.   BAP  ANN  A 


13  Mad.  448 


present  which,  as  already  observed,  is  a  suit  of  a  special  character  specially 
defined  by  statute,  i.e.,  Section  54,  Specific  Relief  Act ;  the  Limitation  Act 
and  the  Specific  Belief  Act  are  both  enactments  of  the  year  1877,  and  if 
the  Legislature  had  intended  to  provide  any  special  period  of  limitation  for 
suits  under  Section  54  of  the  latter  Act,  it  may  be  presumed  they  would 
have  done  so. 

We  think,  therefore,  Article  120  of  the  schedule  applies  and  we  hold 
accordingly  that  the  suit  as  brought  is  barred,  and  on  this  ground,  we  must 
support  the  decision  arrived  at  by  the  Lower  Court. 

Adverting  to  the  question,  which  has  been  raised  in  connection  with 
the  frame  of  the  suit,  we  think  it  right,  although  it  is  not  necessary  to  our 
decision,  to  state  our  opinion  that  as  the  plaintiff  [447]  was  out  of 
possession,  it  was  open  to  him  to  sue  for  such  possession  (other  than 
exclusive  possession  the  right  to  which  bad  already  been  negatived  by 
suit)  as  he  might  be  entitled  to.  And  this  being  so,  we  are  of  opinion 
that  the  Subordinate  Court  rightly  decided  that  the  exceptional  form  of 
relief  by  way  of  perpetual  injunction  was  not  open  to  the  plaintiffs  and 
that  such  relief  was  rightly  refused  to  them. 

For  the  reasons  already  stated,  however,  we  dismiss  the  appeal  with 
costs. 


13  M.  447. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


PARVATHEESAM  (Plaintiff),  Appellant  v.  BAPANNA 
AND  OTHEKS  (Defendants),  Respondents.*      [27th  and  31st  March,  1890.] 

Civil  Procedure  Code,  Section  266 —  Unascertained  interest  in  a  partnership. 

The  plaintiff  having  purchased  at  an  execution  sale  the  interest  of  the  judg- 
ment-debtor in  a  partnership,  of  which  the  undivided  father  (deceased)  of  the 
judgment-debtor  had  been  a  member,  now  sued  the  other  partners  praying  that 
an  account  be  taken  and  that  the  share  of  the  judgment-debtor  be  paid  to  him  : 

Held,  that  the  execution  sale  was  not  bad  in  law  and  that  the  present  suit 
was  accordingly  maintainable.  Dwarika  Mohun  Das  v.  Luckhimoni  Dasi  (14  C., 
384)  dissented  from. 

[R.,  20  C.  693  (695);  24  M.L.J.  313  (317)  =  13  M.L.T.  257  ;  U.B.R.  (1897-1901)  431.] 

APPEAL  against  the  decree  of  J.  Kelsall,  District  Judge  of  Viza- 
gapatam,  in  original  suit  No.  15  of  1888. 

One  Ramamurti,  who  died  on  23rd  April  1885,  and  the  first  three 
defendants,  carried  on  business  in  partnership.  In  February  1887,  in 
execution  of  the  decree  passed  in  original  suit  No.  386  of  1885  against  an 
undivided  son  of  Ramamurti,  the  present  plaintiff  became  the  i>urchaser 
of  Ramamurti's  interest  in  the  partnership.  The  plaintiff  in  this  suit 
prayed  that  an  account  of  the  late  partnership  be  taken  aad  that  he  be 
declared  entitled  to  receive  such  sum  as  may  be  found  due  by  the  other 
partners  to  Ramamurti. 

The  District  Judge  held  that  "  an  uncertain  sum  of  money  which 
"  may  or  may  not  be  payable  by  one  member  of  a  partner- [448]  ship  to 
"  another,  cannot  be  attached  and  sold,"  and  accordingly  uismissed  the 
suit. 


1890 
JULY  21. 

APPEL- 
LATE 
CIVIL. 

13  H.  445. 


*   Appeal  No.  41  of  1889- 
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13  M .  447. 


The  plaintiff  preferred  this  appeal. 

BhashyamAyyangar&nd  Krishnasami  Rau,  for  appellant. 
Subramanya  Ayyar,  for  respondents. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — It  is  contended  for  the  appellant  that 
Ramamurti's  interest  as  a  partner  in  the  business  which  he  had  carried 
on  in  partnership  with  defendants'  Nos.  1,  2  and  3  was  liable  to  be 
attached  and  sold  in  execution,  and  that  the  Judge  was  in  error  in  hold- 
ing that  the  court-sale  was  bad  in  law  and  that  Ramamurti's  right  to  an 
account  did  not  pass  by  it  to  the  appellant.  I  am  of  opinion  that  this 
contantion  must  prevail. 

Prior  to  1885  Ramamurti  and  defendants  Nos.  1 — 3  traded  in  jaggery 
in  partnership  at  Chodavaram,  and  the  former  died  on  23rd  April  1885. 
The  partnership  was  therefore  dissolved  on  that  date  by  his  death,  and 
his  son  became  entitled  to  sue  for  an  account  and  to  recover  what  might  be 
found  to  be  due  to  him.  In  February  1887  the  appellant  attached  that 
interest  and  bought  it  at  the  court-sale  held  in  execution  of  the 
decree  which  he  bad  obtained  against  Ramamurti's  son  in  original  suit 
No.  356  of  1885.  Thereupon  he  brought  the  present  suit  as  purchaser 
against  Ramamurti's  partners  to  ascertain  and  recover  the  balance  which 
might  be  found  due  to  him  upon  the  partnership  account.  The  Judge 
considered  that  the  balance  which  was  unliquidated  at  the  time  of  attach- 
ment and  sale,  and  which  might  possibly  turn  out  to  be  nothing,  was  not 
saleable  prouerty  within  the  meaning  of  Section  266  of  the  Civil  Proce- 
dure Code.  That  the  right  to  an  account  is  a  vested  and  heritable  interest, 
there  can  be  no  doubt.  Section  265  of  Act  IX  of  1872  recognizes  the 
right  of  a  deceased  partner's  representative  to  apply  for  winding  UD  the 
partnership  business,  for  an  account  being  taken,  and  for  the  distribution 
of  the  surplus  according  to  the  shares  of  the  several  partners.  Nor  is 
there  any  reason  to  doubt  that,  although  a  partner  is  not  at  liberty  to  in- 
troduce a  new  partner  into  the  firm  without  the  consent  of  all  the  partners, 
and  thereby  give  him  the  status  of  a  partner,  his  interest  in  the  part- 
nership may  be  legally  transferred.  The  effect  of  such  transfer  is  that  it  is 
operative  for  all  purposes  but  that  of  forcing  him  as  a  partner  on  the  other 
partners  without  their  consent,  the  relation  of  partners  being  one  of 
mutual  confidence  and  fiduciary  in  its  character.  This  is  clear  from  Sec- 
[449]  tion  254,  Clause  3,  and  Section  262  of  the  Indian  Contract  Act. 
This  being  so,  it  is  not  correct  in  principle  to  say  that  a  partner's  unascer- 
tained interest  in  partnership  business  is  not  his  saleable  property,  or 
that  a  Court  is  not  entitled  to  sell  ib,  though  he  himself  can  do  so  during 
his  life.  It  is  argued  for  the  respondents  that  the  sale  of  an  unascer- 
tained interest  may  not  fetch  an  adequate  price  at  a  public  auction,  and 
that  it  is  the  practice  of  the  Courts  of  Chancery  to  ascertain  first  the 
quantum  of  interest  which  is  to  be  put  up  to  sale  with  precision,  and  then 
to  proceed  to  sell  it,  But  it  is  to  ba  observed  that  the  interest  of  an 
undivided  co-parcener,  though  equally  uncertain,  is  liable  to  be  sold  in 
execution.  So  also  the  right  of  redemption  may  b3  an  uncertain  interest 
when  there  are  several  incumbrancss,  an!  yet  it  is  sold  in  execution. 
Again,  the  right,  title,  and  interest  of  a  judgment-debtor  may  be  uncer- 
tain in  some  cases,  but  it  has  not  been  considered  to  bar  its  sale  in' 
execution.  I  think,  therefore,  that  the  contention  that  a  vested  interest 
is  not  saleable  whenever  its  quantum  is  uncertain  and  until  it  is  made 
certain  cannot  be  upheld  with  reference  to  the  provisions  of  the  Code  of 
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Civil  Procedure.  There  is  a  distinction  between  such  interest  and  a  mere  1890 
expectancy  or  contingent  or  possible  right  or  interest  which  is  not  liable  MARCH  31. 
to  be  attached  in  execution  (see  Section  266,  Clause  K).  In  that  case, 
there  is  no  vesned  right  of  property  upon  which  the  attachment  can  operate  APPEL- 
when  it  is  made,  and  no  future  right  nor  mere  possibility  can  be  attached  LATE 
by  anticipation.  But  the  interest  of  a  parbner  is  one  growing  out  of  a  pre-  CIVIL. 
existing  contractual  relation,  and  though,  under  certain  circumstances,  it 
may  turn  out  infructuous  in  common  with  several  other  recognized  forma  13  *•  **7. 
of  saleable  property,  it  does  not  on  that  ground  cease  to  be  saleable  pro- 
perty. That  this  is  the  proper  construction  to  be  put  upon  Section  266  is 
clear  from  the  observations  of  the  Privy  Council  in  Dcendyal  Lai  v.  Jug- 
deep  Narain  Singh  (l).  The  question  in  chat  case  was  as  to  the  rights  of 
an  execution  creditor  and  of  a  purchaser  at  an  execution  sale  in  regard  to 
the  interest  of  an  undivided  co- parcener  in  a  Hindu  family  and  it 
was  held  that  such  interest  was  liable  GO  be  attached  and  sold.  In 
stating  the  ground  of  decision,  their  Lordships  of  the  Privy  Council 
observed  as  follows  : — "  It  is  sufficient  to  instance  the  seizure  and  sale  of  a 
[450]  share  in  a  trading  partnership  at  the  suit  of  a  separate  creditor  of 
"  one  of  the  partners.  The  partner  could  not  have  himself  sold  his  share 
"  so  as  to  introduce  a  stranger  into  the  firm  without  the  consent  of  his 
"  co-partners,  but  the  purchaser  at  the  execution  sale  acquires  the  interest 
"  sold,  with  the  right  to  have  the  partnership  accounts  taken  in  order  to 
"  ascertain  and  realize  its  value.  The  same  principle  may  and  ought  to  be 
4<  applied  to  shares  in  a  joint  and  undivided  Hindu  estate.  "  In  this 
connection,  the  pleader  for  the  respondents  draws  our  attention  to  the 
decision  of  the  Judicial  Committee  in  Syed  Tuffuzzool  Hossein  Khan  v. 
Rughoonath  Per  shad  (2).  The  particular  interest  attached  in  that  case  was, 
as  observed  by  the  Privy  Council,  not  an  unliquidated  demand  ex  contractu 
nor  an  antecedent  share  of  the  existing  assets,  but  an  uncertain  future 
right  which  was  to  come  into  existence  under  a  future  award,  the  terms 
of  which  depended  on  the  extensive  discretionary  powers  conferred  upon 
certain  arbitrators.  Far  from  this  decision  being  an  authority  in  support 
of  the  respondent's  contention,  it  appears  to  me  to  illustrate  the  distinc- 
tion between  a  possible  future  interest  and  a  vested  interest. 

As  to  the  case  of  Karimbhai  v.  The  Conservator  of  Forests  (3),  it  is  not 
in  point,  and,  so  far  as  it  goes,  it  recognizes  the  right  of  the  purchaser  to 
the  partner's  share  in  the  assets. 

As  to  the  decision  in  Abbott  v.  Abbott  and  Crump  (4),  which  seems  to 
support  the  respondents'  contention,  it  is  to  be  observed  that  it  is-  j;he. 
decision  of  a  single  Judge  and  cannot  prevail  against  the  authority  of  the 
Privy  Council.  As  to  the  decision  of  the  Divisional  Bench  in  Dwarikfy 
Mohun  Das  v.  Luckhimoni  Dzsi(5),  it  purports  to  proceed  on  the  decision 
of  the  Privy  Council  in  Syud  Tuftuzzool  Hossein  Khan  v.  Rughoonai^h 
Pershad  (2),  but  it  appears  to  me  not  sufficiently  to  recognize  the  distinction, 
between  a  saleable  interest  which  might  turn  out  to  be  infructuous  under, 
certain  circumstances  and  a  mere  expectancy  or  possibility.  The  reason- 
ing of  the  Privy  Council  in  Deendyal  Lai  v.  Jugdeep  Narain  Singh  (1)^ 
was  not  considered  in  that  decision.  The  contention  for  the  appellant  is». 
in  my  judgment,  sound  in  principle  and  supported  by  authority.  r 

[451]  The  next  objection  argued  before  us  is  as  to  limitation, 
Ramamurti  died  on  23rd  April  1885,  and  the  plaint  was  presented  on  26th 


(1)  4  LA.  247. 
(4)  5  B.L.R.  382. 


M  IV— 129 


(2)  14  M.T.A.  40. 
(5)  14  C.  384. 
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1890       April  1888.     It  appears  that  the  Court  was  closed  for  the  annual  recess 
MARCH  31.  from  23rd  April,  but  that  arrangements  were  made  and  duly  notified  for  the 

reception  of   plaints  on  every  Monday  and  Thursday  during  the  recess. 

APPEL-     There  is  an   endorsement  on   the  plaint  apparently  by  the  Sheristadar 
LATE       of  the  Court  that  Monday  the  23rd  April  was  a  local  holiday  and  that  the 
ClVIL.      plaint  was  presented  on  the  26th  idem.     It  is  conceded  that,    if  the  23rd 
April  were    a  local  holiday,  the  suit  would  be  brought  in  time,  but  it  is 
IS  M.  447.    contended  that  the  endorsement  is  not  sufficient   legal  evidence.     I  con- 
sider it  desirable  to  ask  the  Judge  to  ascertain  whether  the  23rd  April  1888 
was  a  local  holiday  and  the  Court  was  closed  on  that  day. 

I  would  set  aside  the  decree  of  the  Judge  and  remand  the  case  with 
the  direction  that  the  Judge  do  re-try  the  issue  as  to  limitation  with 
reference  to  the  foregoing  remarks,  and  that  if  he  comes  to  the  conclusion, 
that  the  suit  is  not  barred,  he  do  proceed  to  dispose  of  it  on  the  merits. 
Costs  hitherto  incurred  will  be  provided  for  in  the  revised  decree. 
BEST,  J. — I  concur. 


13  H.  431. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


NARASIMMA  AND  OTHERS  (Defendants),  Appellants  v.  MUTTAYAN 
AND  OTHERS  (Plaintiffs),  Respondents*      [1st  May,  1890.] 

Limitation  Act— Act  XV  0/1877.  Section  14— Exclusion  of  time  of  proceeding  with  suit 
booa  fide — Cause  of  like  nature. 

Of  six  persons  in  whom  was  vested  the  obligee's  interest  under  a  hypotheca- 
tion bond,  three  brought  a  suit  upon  it  in  a  District  Court  and  the  other  three 
brought  a  similar  suit  in  a  District  Munsif's  Court  to  recover,  with  interest,  their 
respective  shares  of  the  sum  secured.  The  former  suit  was  dismissed  as  not 
being  maintainable  and  the  latter  was  withdrawn.  The  present  suit  was  brought 
by  all  six  : 

[482]  Held,  that  in  computing  the  time  within  which  the  plaintiffs  had  to  sue, 
the  time  occupied  by  them  in  prosecuting  the  former  suits  should  be  deducted. 
Deo  Prosad  Sing  v.  Pertab  Kairee  (10  C.  86)  followed. 

£R.,  22  A.  248  (256)  ;  23  0.  821  (825).] 

APPEAL  against  the  decree  of  W.  Austin,  District  Judge  of  Trichi- 
nopoly,  in  original  suit  No.  20  of  1887. 

Suit  by  six  persons  in  whom  was  vested  the  obligee's  interest  in  a 
hypothecation  bond  to  recover  the  principal  and  interest  due  thereon. 

It  appeared  that  the  plaintiffs  did  not  at  first  agree  in  bringing  one 
.suit  for  the  whole  amount  due  under  the  bond,  and  the  plaintiffs  Nos.  1 — 
3  brought  original  suit  No.  28  of  1886  in  the  District  Court  for  recovery 
of  their  three-fourth  share  of  the  whole  amount,  while  plaintiffs  Nos.  4 — 
6  brought  original  suit  No.  359  of  1886  in  the  Court  of  the  Kulitalai 
District  Munsif  to  recover  their  one-fourth  share. 

Original  suit  No.  28  of  1886  was  dismissed  on  the  ground  that  the 
plaintiffs  were  not  entitled  to  bring  a  suit  for  a  portion  of  the  mortgage 
amount.  The  suit  in  the  District  Munsif's  Court  was  withdrawn  as  soon 
as  the  dismissal  of  original  suit  No.  28  of  1886  became  known  with 
permission  of  that  Court  to  bring  a  fresh  suit. 

•  Appeal  No.  71  of  1889. 
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Upon  these  facts  the  defendants  raised  a  plea  under  Section  43  of  the 
Civil  Procedure  Code  and  also  pleaded  limitation  aa  to  which  the  District 
Judge  delivered  judgment  as  follows  : — 

"  As  to  the  first  issue,  the  defendants  contend  that  this  suit  is  barred 
"by  suibs  28  and  359  of  1886  above  alluded  to,  because  in  those  suits 
"  plaintiffs  intentionally  omitted  to  sue  for  the  whole  amount  due  under 
"  Exhibit  A,  and  further  that  in  any  case  they  cannot  now  ask  for  more 
"  than  three-fourths  of  the  whole  amount.  In  reply,  it  is  said  that  the 
"  two  suits  taken  together  comprised  the  whole  claim  and  therefore  nothing 
has  been  omitted. 

"  This  issue  I  find  for  plaintiffs,  for  it  is  clear  that  no  portion  of  the 
"  claim  was  intentionally  omitted,  but  that  the  claim  was  merely  split 
"  into  two  portions. 

"  The  second  issue  I  find  also  for  plaintiffs.  I  think  they  are  clearly 
"  entitled  to  exclude,  as  far  as  bar  by  limitation  is  concerned,  the  time 
"  occupied  by  them  in  prosecuting  suits  28  and  359  of  1886.  The  deci- 
"  sions  in  Deo  Prosad  Sing  v.  Pertab  Kairee  (1),  Putali  Meheti  v. 
11  Tulja  (2),  Obhoy  Churn  Nundi  v.  [433]  Kritarthamoyi  Dossee  (3)  and 
"  Khetter  Mohun  Chuckerbutty  v.  Dinabashy  Shaha  (4)  seem  to  me  to 
"  settle  the  point,  and  I  hold  that  the  words  in  Section  14  of  the  Limita- 
"  tion  Act  '  or  other  cause  of  a  like  nature'  would  certainly  apply  to  the 
"  suit  now  brought  with  reference  to  suits  28  and  359  of  1886  above 
"  referred  to." 

The  District  Judge  recorded  findings  in  favour  of  the  plaintiff  on  the 
other  issues  raised  in  the  suit  and  accordingly  passed  a  decree  as  prayed. 

The  defendants  preferred  this  appeal  upon  the  ground  among  others 
that  the  suit  was  barred  by  limitation. 

Parthasaradhi  Ayyangar  (Kristnasami  Ran  with  him)  for  appel- 
lants. 

Mere  withdrawal  of  the  suit  does  not  prevent  time  from  running 
under  Section  374  of  the  Code  of  Civil  Procedure,  as  to  which  see  Pirjade 
v.  Pirjade  (5),  Kifayat  Ali  v.  Ram  Singh  (6),  Krishnaji  Lakshman  v. 
Vithal  Ravji  Benge  (7)  and  Bai  Jamna  v.  Bai  Ichha  (8).  Limitation  Act, 
Section  14,  does  not  help  the  defendant.  See  Ghunder  Madhub  Chucker- 
butty  v.  Ram  Coomar  Chowdry  (9),  Ram  Subhag  Das  v.  Gobind  Parsad 
(10),  questioned  in  Deo  Prosad  Sing  v.  Pertab  Kairee  (l). 

(Best,  J..  referred  to  Jag  Lai  v.  Ear  Narain  Singh  (11). 

Krishnasami  Ayyar,  for  respondent. 

Permission  under  Section  374  alone  is  not  enough  to  save  limitation. 
See  Deo  Prosad  Sing  v.  Pertab  Kairee  (l),  Rajendro  Kishore  Singh  v. 
Bulaky  Mahton  (12)  and  Putali  Meheti  v.  Tulja  (2). 

Upon  the  question  of  limitation  the  Court  delivered  judgment  as 
follows  : — 

JUDGMENT. 

The  only  point  argued  before  us  is  as  to  limitation.  We  agree  with 
the  Judge  that  the  plaintiffs  in  original  suit  No.  28  of  1886  are  entitled  to 
the  benefit  of  Section  14  of  the  Limitation  Act,  and  that  the  case  of  Deo 
Prosad  Sing  v.  Pertab  Kairee  (1)  was  rightly  decided. 


1890 

MAY  l. 

APPEL- 
LATE 
CIVIL. 

13  M   451. 


(1)  IOC.  86.                 (2)  3  B.  223.  (3)  7  C.  284.                 (4)  10  C.  265. 

(5)  6  B.  681.                 (6)  7  A.  359.  (7)  12  B   625.              (8)  10  B.  604. 

(9)  B  L.R.  Sup.  Vol.  553.  (10)  2  A.  622. 

(11)  10  A.  524.  (12)  7  0.  367. 
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Auo.^13.  [454]  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Wilkinson. 


LATE 

CIVIL  [In  S.A.  No.  1321  of  1888.] 

'  VALIA  TAMBURATTI  (Plaintiff),  Appellant  v.  PARVATI 

*3  M.  454.  AND  OTHERS  (Defendants,  Nos.  1 — 3),  Respondents."' 

[In  S.A.  No.  1367  of  1888.J 

PARVATI  AND  OTHERS  (Defendants),  Appellants  v.  VALIA 
TAMBURATTI  AND  ANOTHER  (Plaintiffs),  Bespondents.* 
[8,  and  12th  February  8th  July  and  13th  August,  1889.] 

Malabar  compensation  for  Tenants'  Improvements  Act  —Act  I  of  1887   (Madras!.  Sections 
1,  2,  4,  6 — Mode  of  assessing  compensation  for  improvements. 

The  sum  to  be  allowed  for  compensation  for  a  tenant's  improvements  under 
Act  I  of  1887  (Madras)  is  not  to  be  determined  by  capitalizing  either  the  annual 
rent  or  the  annual  increment  due  to  the  improvement,  but  a  reasonable  sum 
should  be  awarded,  assessed  with  reference  to  the  amount  by  which  the  market 
value  or  the  letting  value  or  both  has  been  increased  thereby  ;  and  the  Court  should 
take  into  consideration  the  actual  condition  of  the  improvement  at  the  time  of 
the  eviction,  its  probable  duration,  the  labour  and  capital  which  the  tenant  has 
expended  in  effecting  it  and  any  reduction  or  remission  of  rent  or  other  advantage 
which  the  landlord  has  given  to  the  tenant  in  consideration  of  the  improvement. 
In  the  absence  of  evidence  as  to  the  actual  market  value  in  the  place  where  the 
land  is  situated,  the  reasonable  mode  of  estimating  the  compensation  consists  in 
taking  the  cost  of  the  improvement  and  interest  thereon  and  in  adjusting  the 
compensation  to  be  awarded  with  reference  to  the  matters  specified  in  Section  6. 

IR.,  18  M.  407  (409)  ;  19  M.  384  (387) ;  24  M.  47  (57).] 

SECOND  APPEALS  against  the  decree  of  V.  P.  deEozario,  Subordinate 
Judge  at  Palghat,  in  original  suit  No.  1012  of  1887,  modifying  the  decree 
of  S.  Subramanya  Ayyar,  District  Munsif  of  Temelprom.  in  original  suit 
No.  362  of  1886. 

The  predecessor  in  title  of  plaintiff  No.  1  had  demised  certain  land, 
now  in  question,  on  kanom  to  the  tarwad  of  defendants  Nos.  1 — 3  in  July 
1874.  Plaintiff  No.  2  claimed,  under  a  second  mortgage,  from  plaintiff 
No.  1  and  defendants  Nos.  4 — 12  were  sub-mortgagees  under  defendants 
Nos.  1—3. 

[455]  The  plaintiffs  brought  this  suit  to  redeem  the  above  kanom 
and  recover  the  land  with  arrears  of  rent.  The  defendants  pleaded  that 
they  had  made  improvements  on  the  land. 

The  District  Munsif  passed  a  decree  for  the  plaintiff,  allowing  to  tha 
defendants  Es.  85-10-8  for  their  improvements.  On  appeal,  the  Sub- 
ordinate Judge  modified  this  decree  by  allowing  Es.  837-4-0  for  the 
improvements. 

Plaintiff  No.  1  and  defendants  Nos.  1 — 3  preferred  these  cross-appeals 
against  this  decree  of  the  Subordinate  Judge. 

Subramanya  Ayyar  and  Sundara  Ayyar  in  support  of  the  plaintiff's 
appeal. 

Bhashyam  Ayyangar  and  Govinda  Menon  in  support  of  the  defendants' 
appeal. 

JUDGMENT    (PEELIMINAEY.) 

This  is  a  suit  for  the  redemption  of  land  demised  on  kanom  uoon  pay- 
ment of  the  value  of  improvements. 

•  Second  Appeals  Nos.  1321  and  1367  of  1888. 
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Compensation  is  claimed  for  the  following  improvements: — 

(1)  the  conversion  oi  one-crop  into  two-cropland,  (2)  the  conversion 
of  paramba  into  one-crop  land  (3)  the  conversion  of  pararaba  into  seed- 
bed, (4)  trees.  The  District;  Munsif  awarded  Rs.  85-10-8  as  the  value  of 
improvements.  The  defendants  aopealed  and  the  Subordinate  Judge 
ordered  the  plaintiff  to  pay  Rs.  837-4-0  as  compensation. 

Both  pliintiff  and  defendants  have  appealed,  the  former  on  the 
ground  that  tiie  Subordinate  Judge  has  nob  arrived  at  a  coirect  estimate 
of  the  value  of  the  improvements  effected  by  conversion  and  that  he  has 
allowed  compensation  f,n*  tn  es  of  spontaneous  growth  ;  the  latter  on  the 
ground  that  the  principle  adopted  by  the  Subordinate  Judge  was  unsound 
and  injurious  to  their  interests.  It  is  not  clear  on  what  principle  the 
Subordinate  Judge  has  proceeded.  He  states  thut  the  increased  value  of 
a  holding  is  determined  by  the  higher  rent  which  the  landlord  will  he  able 
to  obtain  by  reason  of  the  improvement,  and  appears  to  think  that  the 
only  way  to  arrive  at  the  amount  due  to  the  evicted  tenant  is  to  capita- 
lize the  enhanced  produce  of  the  land  at  so  many  years'  purchase.  He 
finds  that,  in  consequence  of  the  improvements  effected  by  the  tenant,  the 
holding  yields  423  paras  of  paddy  in  excess  of  what  ic  yielded  when 
demised.  Taking  into  consideration  the  fact  that  the  tenant  has  by  long 
enjoyment  more  than  recouped  the  actual  costs  of  the  reclamation, 
Rs.  338  and  the  interest,  thereon,  and  that  the  improvement  is  a  permanent 
one,  [456]  he  awarded  Rs.  600,  the  value  of  six  years'  increased  profits,  as 
compensation.  On  what  ground  be  selected  the  number  six  is  not  appa- 
rent. In  another  portion  of  the  judgment  he  suggested  ten  times  the 
annual  produce  as  the  proper  compensation. 

We  are  unable  to  accept  this  method  of  ascertaining  the  value  of  im- 
provements. 

The  word  improvement  is  denned  in  Madras  Act  I  of  1887  as  mean- 
ing "any  work  which  adds  to  the  value  of  the  holding,  provided  (1)  that 
"  the  work  is  suitable  to  the  holding  and  (2)  that  it  is  consistent  with  the 
"  purpose  for  which  it  is  let."  By  Section  4  it  is  provided  that,  on  eviction, 
every  tenant  shall,  any  custom  to  the  contrary  notwithstanding,  be  enti- 
tled to  compensation  for  all  improvements  effected  by  him  or  his  predeces- 
sor, provided  they  have  not  been  already  paid  for.  Section  6  of  the  Act 
then  lays  down  the  principles  on  which  compensation  is  to  be  awarded. 
It  provides  that  the  compensation  to  be  paid  shall  be  the  amount  by 
which  (1)  the  value  of  the  holding  or  (2)  the  produce  of  the  holding  or 
(3)  the  value  of  that  produce  is  increased.  The  wording  of  the  section  is  not 
felicitous,  but  we  take  it  that  the  object  which  the  legislature  had  in  view 
was  to  secure  to  the  tenant  the  full  value  of  his  improvements  and  that  it 
recognized,  what  is  an  undoubted  fact,  that  in  the  different  taluks  of 
Malabar  such  value  hai  been  habitually  ascertained  in  various  and  arbitrary 
ways.  In  order  to  secure  uniformity  in  the  assessment  of  compensation, 
the  legislature  would  appear  to  have  intended  that  the  Court  should,  in 
arriving  at  a  conclusion  as  to  the  amount  due,  look  at  the  matter  from  every 
point  of  view.  To  take  the  present  case  as  an  example,  the  market  value 
of  the  holding  may  be  materially  increased  (in  other  words,  the  holding 
may,  in  consequence  of  the  improvement  effected,  fetch  a  higher  price  in 
the  market  than  before),  or  the  letting  value  of  the  holding  may  have 
been  enhanced,  and  the  landlord  may  be  enabled  to  demand  and  obtain 
from  the  in-coming  tenant  a  higher  rent  either  in  money  or  kind.  The 
Court  is  bound  to  ascertain  the  amount  by  which  the  market  value  or  the 
letting  value  or  both  has  been  increased  by  the  improvement.  But  in 
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arriving  at  a  conclusion  on  these  points,  the  Court  must  take  certain  other 
matters  into  consideration,  viz.,  the  actual  condition  of  the  improvement  at 
the  time  of  the  eviction,  its  probahle  duration,  the  labour  and  capital  which 
the  tenant  has  expended  in  effecting  it,  and  any  reduction  or  remission  of  rent 
[457]  or  other  advantage  which  the  landlord  has  given  to  the  tenant  in 
consideration  of  the  improvement.  The  amount  of  compensation  to 
be  awarded  will  be  the  sum,  which,  after  due  consideration  of  all  these 
matters,  appears  to  the  Courb  to  be,  in  the  circumstances  of  the  case, 
reasonable.  No  hard-and-fast  rule,  such  as  that  suggested  by  the  Sub- 
ordinate Judge,  can  be  laid  down.  Each  case  must  be  decided  on  its 
own  merits. 

The  pleader  for  the  plaintiffs  does  not  impeach  the  principle  on 
which  the  Judge  has  awarded  compensation  for  the  trees  on  the  holding, 
but  objects  to  the  inclusion  of  certain  trees  (iripa,  puvam,  bamboo 
and  margosa),  which  were  held  by  the  District  Munsif  to  be  trees  of 
spontaneous  growth.  The  tenant  would  be  entitled  to  compensation  for 
such  trees  if  it  were  found  that  he  had  protected  or  maintained  them  ;  but 
the  Subordinate  Judge  has  recorded  no  finding  oti  this  point. 

The  Subordinate  Judge  will,  therefore,  be  required  to  submit  a  revised 
finding  (with  reference  to  the  above  remarks)  as  to  the  compensation  to  be 
awarded  to  the  defendant  for  conversion  and  improvement  of  the  land 
and  as  to  the  amount  of  compensation,  if  any,  to  be  awarded  for  trees 
of  spontaneous  growth.  He  will  submit  his  finding  within  six  weeks 
from  the  date  of  receipt  of  this  order. 

Fresh  evidence  may  be  adduced.  Ten  days  will  be  allowed  after 
posting  of  the  finding  in  this  Court  for  filing  objections. 

In  accordance  with  the  above  order,  the  Subordinate  Judge  returned 
his  finding  as  follows  : — 

"  I  am  directed  to  submit  a  revised  finding  (with  reference  to  the 
"  remarks  contained  in  the  order  of  remand)  as  to  the  compensation  to 
"be  awarded  to  the  defendant  for  conversion  and  improvement  of  the 
"  land  and  as  to  the  amount  of  compensation,  if  any,  to  be  awarded  for 
''  trees  of  spontaneous  growth. 

"  Neither  party  has  adduced  any  fresh  evidence. 

"  As  regards  the  trees,  it  is  observed  in  the  order  that  iripa,  puvam, 
"  bamboo,  and  margosa  were  held  by  the  Munsif  to  be  trees  of  spon- 
"  taneous  growth.  I  beg  respectfully  to  point  out  that  the  trees,  which 
''  the  Munsif  held  to  be  of  spontaneous  growth,  are  teak  and  some 
"others  referred  to  in  the  twenty- second  paragraph  of  his  judgment, 
"  for  which  no  compensation  was  allowed  by  him  or  by  me.  The  trees 
"  above  described  are  those  referred  to  in  the  twenty-first  paragraph 
"  of  the  Munsif's  judgment,  which  were  not  asserted  to  be  spontaneous, 
"  which  the  evidence  showed  to  be  planted  and  for  which  [458] 
"  compensation  was  allowed  by  him.  No  appeal  was  preferred  by 
"plaintiff  to  this  Court  against  the  Munsif's  decision,  nor  was  any  objec- 
"tion  filed. 

"  As  regards  the  conversion  and  improvement  of  the  land,  I  have, 
"  in  the  fourteenth  paragraph  of  my  judgment,  stated  my  reasons  for  the 
"  opinion  that  the  annual  produce,  that  is,  net  rent  of  the  land 
"demised,  was  increased  by  423  paras  of  paddy,  the  value  of  which  is 
"  about  Es.  100,  by  reason  of  the  labour  and  capital  valued  at  Rs.  338 
"  employed  by  the  tenant  in  the  conversion  and  improvement  of  the  land. 
"  No  freah  evidence  has  been  adduced  by  either  party,  nor  any  argument 
"advanced,  to  show  my  estimate  to  be  incorrect. 
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"  The  amount  to  be    awarded  as    compensation  for  an  improvement        1889 
"  under  the  Improvements  Act  'is  the   amount  by    which  the   value,  or     AUG.  13. 
''  the  produce  of  the  holding,  or  the  value  of  that  produce   is  increased  by 
"  the  improvement.'     In    the  present  case  the  produce  of  the   land  has     APPEL- 
*'been  increased  by  423   paras  of  paddy  per   annum,    the  price  of   the       LATB 
"  increased  produce  at  the  current  rate  being   about  Rs.  100.     By  what      CIVIL. 
"  amount   has   the  increased  produce  of  Rs.  100   per   annum  increased 
"  the  value  of  the  holding  ?     The  value  contemplated   by   the  Act  is,   as    13  "•  *5* 
"  the  title  of  the  Act  indicaf.es*the  market  value.     The  value  to  be  ascer- 
"  tained  is  the  increassd  market  value  of  the  '  holding'    by  reason  of   the 
improvement. 

'  Holding'  means  land  forming  the  subject  of  tenancy,  or  as  defined 
''  in  the  Bengal  Tenancy  Act,  from  which  many  of  the  provisions  of  the 
"  Improvements  Act  have  been  taken,  it  means  '  a  parcel  or  parcels  of  land 

'  held  by  a  rayat  and  forming  the  subject  of  a  separate  tenancy.'  The 
"  value  of  the  holding  is  the  value  of  the  leasehold  or  the  letting  value, 
"  and  not  the  value  of  the  freehold  or  the  jenm  value.  The  letting  value 
of  a  land  is  not  always  in  a  direct  ratio  to  its  proprietary  value.  The 
"  proprietary  value  of  a  land  may  be  increased  without  any  influence  on 
"  the  rent.  There  are  lands  which  yield  no  rent  and  still  have  a  proprie- 

'  tary  value. 

"  What  I  have  to  determine  is  the  amount  by  which  the  market-value, 
"or  the  letting  value  of  the  holding,  is  increased  by  the  improvement. 
"  It  is  not  easy  to  determine  the  market  value,  for  the  tenant's  improve- 
"  ment  under  '  the  Malabar  Compensation  for  Tenants'  Improvement  Act, 
"  1886,'  is  a  commodity  which  has  never  before  been  in  the  market.  The 
"  landlord's  estimate  of  the  value  never  accords  with  the  tenant's  and  the 

'  Court's   estimate  agrees   with  neither.     While  one  Court  estimates  the 

"  value  of  the  tenant's  improvement  at  the  cost  of  production  and  one  year's 

"produce,  another  Court  estimates  it  ab  twelve  times  the  annual  produce. 

"  The  [459]  market  value  (in  the  ordinary  acceptation  of  the  term)  of  the 

present  holding  after  the  expiration  of  the  lease  may  be  said  to  be   an 

"  uncertain  value,  for,  of  the  several  elements  which  constitute  it,  only 

some  are  constant,  the  cost  of  production  and  yearly  produce,  if  this 

'  latter  which  varies  with  the  season  may  with  propriety  be  termed  cons- 
"  tant.  The  term  for  which  the  produce  can  be  enjoyed  is  uncertain,  for 
"  it  would  depend  solely  upon  the  pleasure  of  the  landlord. 

"  The  letting  value  alone  can  furnish  some  help  in  determining    the 

'  value  of  the  improvement. 

"  The  higher  rent  which  the  landlord  may  be  enabled  to  demand  and 
"  obtain  from  the  in-coming  tenants  is  423  paras  of  paddy  or  Rs.  100  per 
"  annum.  This  is  the  profit  which  the  landlord  will  derive  annually  from 
"  the  holding.  The  exchange  value  of  the  profit  must  be  a  certain  number 
"  of  years'  purchase  of  the  rental.  The  number  of  years  cannot  exceed 
"  twenty,  for  twenty  times  the  yearly  rent  is  the  proprietary  value  of  the 
"  land.  If  the  value  of  the  jenm  is  only  twenty  times  the  produce,  it  is 
"  clear  that  the  letting  value  must  be  less.  It  appears  to  me  that  a  sum 
"  sufficient  at  the  current  rate  of  interest  (5  per  cent,  when  land  is  the 
"security)  to  replace  the  capital  on  the  expiration  of  the  usual  term  of  a 
"  lease  of  twelve  years  should  be  taken  to  be  the  letting  value.  In  the 
"  present  case,  the  sum  which,  at  the  usual  rate,  would  be  replaced  at 
"  the  end  of  twelve  years  is  Rs.  900.  This  sum  would  be  equivalent  to 
nine  years'  produce,  and  it  is  what  the  tenant  would  be  entitled  to,  if,  on 
"  consideration  of  certain  other  matters,  to  which  regard  must  be  had  in 
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1889       "  fixing  the  amount  of  compensation,  it  is  not  to  be  increased  or  reduced. 
AUG.  13.     "  These  matters  are — 

"  (a)  The  condition  of  the  improvement  and  the  probable  duration 
APPEL-  "o{  jt8  effects. 

'LATE  "  (b)  The  labour  and  capital  required  for  the  making  of  the  improve- 

CWL.  (,     /'ment. 

"  (c)  Any  reduction  or  remission  of  rent,  or  any  other  advantage 
13 H.  454.  "given  by  the   landlord  to  the  tenant  in  consideration  of  the 

"  improvement. 

1  With  regard    to  clause    (a),  the  improvement   is  of  a   permanent 

"  nature.     The  landlord,    after  he  has  replaced  the  capital  by  the  produce 

"  of  the  land  in  twelve  years,  has  the  benefit  of  the  improvement  for  an 

indefinite  period  free  from  any  burden.     The  present  improvement  is  of 

"  a  different  kind  from  planting  of  trees  or  plants,  the  effects  of  which  are 

of  short  duration.     Would  nine  years'  produce  be  a  sufficient  compensa- 

"  tion  ?     To  determine  this,  we  [460]  have  to  look  also  to  the  amount  of 

"  labour  and  capital  required  for  the  improvement. 

"  (b)  In  the  present  case  the  amount  of  the  capital  and  labour  employed 
"  in  producing  an  improvement  of  a  permanent  nature  is  Es.  300.  The 
"  effect  produced  is  an  income  of  Es.  100  per  annum.  I  think,  therefore, 
"  nine  years'  produce,  Es.  900,  or  three  times  the  amount  of  the  capi- 
tal and  labour  expended  by  the  tenant  is  not  an  inadequate  compensa- 
"  tion.  The  extra  Es.  600,  if  invested  by  the  tenant  in  land,  will  yield 
"  to  him  at  the  end  of  twelve  years  Es.  900.  So  that,  while  the  landlord 
"  at  the  end  of  twelve  years  replaces  the  price  paid,  Es.  900,  and  has 
thenceforward  the  unrestricted  use  of  the  improvement,  the  tenant  at 
"  the  end  of  the  same  term  realizes  a  profit  of  about  Es.  900  by  his 
"  improvement. 

"  I  have  now  to  consider  clause  (c)  whether  any  reduction  should  be 

made  in  the  amount  of  compensation  found  due  upon  consideration  of 

"  clauses  (a)  and  (b)  by  reason  of   any  reduction  or  remission   of  rent  or 

"  any  other  advantages  given  by  the  landlord  to  the  tenant  in  considera- 

"  tion  of  the  improvement. 

In  paragraph  11  of  my  judgment,  I  gave  the  following  as  my 
"  reason  for  taking  into  consideration  the  length  of  time  (30  years)  during 
"  which  the  tenant  has  had  the  benefit  of  the  improvement  at  an  un- 
"  enhanced  rent  : — 

'  It  is  contended  that  the  profits  realized  by  the  tenant  by  the 
"  improvement  should  not  be  taken  into  account  unless  there  is  a 
"  special  clause  in  the  lease  allowing  the  tenant  any  reduction  or  remis- 
"  sion  of  rent  or  any  other  advantage.  I  do  not  think  any  special  clause 
fl  necessary.  If  a  tenant,  who  is  expressly  or  impliedly  allowed  to  make 
"  improvements  on  a  land  let  to  him  for  a  certain  number  of  years  at  a 
"  fixed  rent,  makes  the  improvement  and  enjoys  the  produce  without 
"  paying  any  increased  rent,  he  enjoys  an  advantage  impliedly  allowed 
"  to  him  by  the  landlord  in  consideration  of  the  improvement.  That 
''  advantage  should  be  taken  into  account  in  estimating  the  compensation 
"  due  to  him.' 

Taking  this  advantage  into  account,  I  allowed  the  tenant  six  years' 
"  produce. 

"  I  have  bow,  upon  re-consideration,  found  reason  to  alter  my 
"  original  opinion.  The  land  was  let  for  a  certain  rent,  and  that  rent 
"  was  the  consideration  for  the  use  of  the  land  by  the  tenant.  That 
"  the  legislature  did  not  intend  that  the-  length  of  time  during  which 
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a  tenant  has  had   the  benefit  of    the   improvement  at  an  unenhanced       1889 

rent  should  be    taken    into  consideration  is  clear  from  the    fact  that     AUG.  13. 
"  this    clause,  which  appears    io    the  Bengal  Tenancy  Act,  Section  83, 
"  Clause  (e)  in  addition  to  Clause  (c)   of  the  Improvements  Act   is  not     APPEL- 
"  [461]   incorporated    in    this  latter   Act.     The   former   Act   takes   into       LATE 
"  consideration  both    the    'reduction   or  remission   of  rent  or  any  other      CIVIL. 
"  advantage  given  by  the   landlord  to  the  raiyat  in   consideration   of  the 
"  improvement'  (clause  d  (l)]  as  well  as  'the  length  of  time  during  which    13  M-  *3* 
"  the  raiyat  has  had  the  benefit  of  the  imurovement  at  an  unenhanced  rent' 

[clause  (e)} .  The  provisions  in  the  Bengal  Tenanc}  Act  show  that  en- 
"  joying  the  benefit  of  the  improvement  at  an  unenhanced  rate  is  distinct 
"  from,  and  is  not  compreherded  in,  the  advantage  contemplated  in  the 
''  preceding  clause.  The  legislature  having  had  this  Act  before  it  when  it 
"  framed  the  Improvements  Act,  the  omission  of  the  last  clauee  in  the 
"  latter  Act  seems  intentional.  The  Legislature  was  probably  apprehensive 
"  that,  if  this  clause  were  introduced  in  the  Act,  advantage  would,  in  some 
"  cases,  be  taken  of  it  by  the  landlord  to  deprive  the  tenant  of  ali  compen- 
"  sation  and  thus  defeat  the  main  object  of  the  Act. 

"I  am  of  opinion,  therefore,  the  fact  'that  the  tenant. has  enjoyed  the 
"increased  produce  for  about  thirty  years  without  paving  any  additional 
"  rent'  should  not  be  taken  into  consideration  in  ascertaining  the  amount 
"  of  compensation. 

My  finding  on  the  second    issue  referred  to  me  is  that  the  amount 

of  compensation  due  to  the  tenant  for  the  conversion  and  improvement 
"  of  the  land  is  Rs.  900." 

These  second  appeals  having  come  on  for  final  hearing,  the  Court 
delivered  the  following 

JUDGMENT  (FINAL). 

The  finding  returned  by  the  Subordinate  Judge  is  that  the  amount 
of  compensation  due  to  the  tenant  for  the  conversion  and  improvement  of 
land  is  Rs.  900.  Both  the  appellants  and  respondents  object  to  it,  and 
the  question  is  whether  the  compensation  is  fixed  in  accordance  with  the 
provisions  of  Act  I  of  1887.  These  are  discussed  in  our  former  judgment 
and  it  only  remains  for  us  to  consider  whether  they  have  been  correctly 
applied  to  the  facts  of  this  case.  The  lotting  value  of  the  holding,  it  is 
found,  has  been  increased  by  423  paras  of  paddy,  of  which  the  price  at  the. 
current  rate  is  Es.  100.  The  capital  and  labour  expended  for  effecting  the 
improvement  are  estimated  at  Rs.  338  Neither  party  has  attempted  to 
show  what  is  the  market  value  of  the  holding,  where  it  is  situated,  and 
what  addition  it  has  received  by  reason  of  the  improvement.  The 
improvement  is  found  to  be  of  a  permanent  character  and  the  tenant  has 
had  the  benefit  of  the  enhanced  rent  for  nearly  thirty  years,  the  porapad 
payable  to  the  landlord  being  the  same  throughout,  viz.,  As.  13-9 
[462]  a  year.  The  Subordinate  Judge  drew  a  distinction  between  the 
proprietary  value  and  the  letting  value  of  the  land  and  estimated  the  for- 
mer at  twenty  times  the  rent  and  the  latter  at  the  sum  sufficient  at  5  per 
cent,  per  annum  to  replace  the  capital  expended  on  the  expiration  of  the 
usual  kanom  period  of  twelve  years.  He  took  this  amount  to  be  Rs.  900 
and  referring  to  Clauses  (d)  and  (e),  Section  83,  of  the  Bengal  Tenancy 
Act,  held  that  the  benefit  of  the  improvement,  which  the  tenant  had  had, 
was  not  a  matter  to  be  taken  into  consideration  under  Section  6,  Explana- 
tion (e).  There  is  no  provision  in  the  Act  for  capitalizing  either  the  an- 
nual rent  or  the  annual  increment  due  to  the  improvement.  The  intention 
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was  to  provide  an  adequate  compensation  for  the  out-going  tenant  in 
substitution  for  the  arbitrary  and  varying  rates  at  which  compensation 
had  been  previously  assessed. 

The  mode  of  capitalizing  the  additional  rent,  which  the  Subordinate 
Judge  has  adopted,  tends  also  to  introduce  an  arbitrary  and  a  variable 
standard.  There  is  no  evidence  to  warrant  the  assumption  that  twenty 
or  twelve  years'  purchase  at  5  per  cent,  is  a  correct  measure  of  the 
market  value  in  every  part  of  Malabar.  In  the  absence  of  evidence  as  to 
the  actual  market  value  in  the  place  where  the  land  is  situated,  the  rea- 
sonable mode  of  estimating  the  compensation  consists  in  taking  the  cost 
of  the  improvement  and  the  interest  thereon  at^  the  local  rate  during  the 
period  that  has  elapsed  subsequent  to  the  improvement  Hnd  in  adjusting  the 
compensation  to  be  awarded  with  reference  to  the  matters  specified  in  Sec- 
tion 6.  This  would  replace  the  capital  laid  out  by  the  tenant  and  thereby 
provide  nn  adequate  compensation  as  far  as  it  can  be  ascertained,  in  cases 
in  which  there  is  no  evidence  of  the  market  value.  We  cannot  accede  to 
the  suggestion  made  by  the  Subordinate  Judge  that  the  period  for  which 
the  tenant  bas  had  the  benefit  of  the  enchanced  rent  is  not  intended  to  be 
taken  into  account.  It  may  be  that  Clause  (e),  Section  83,  of  the  Bengal 
Tenancy  Act,  was  considered  to  be  explanatory  of  Clause  2.  As  the  kanom 
is  ordinarily  redeemable  on  the  expiration  of  twelve  years  the  landlord's 
forbearance  after  twelve  years  to  raise  the  rent  payable  to  him  clearly 
implies  an  intention  to  confer  an  advantage  on  the  tenant. 

In  cases  like  this,  however,  in  which  there  is  no  evidence  as 
to  the  actual  market  value,  regard  should  be  bad  in  adjusting  the  compen- 
sation to  the  fact  that,  in  the  absence  of  a  special  agree-  [463]  menfc,  the 
tenant  ordinarily  expects  to  have  the  capital  expended  replaced,  though 
the  benefit  of  the  enhanced  rent,  which  he  has  had,  may  be  set  off 
against  the  interest  which  he  lost  on  the  capital.  The  tenant  ordi- 
narily spends  his  income  received  from  the  land  and  be  is  nob  expected, 
in  the  absence  of  express  agreement,  to  replace  his  capital  out  of  it. 
It  would,  we  think,  be  reasonable  to  allow  the  tenant  the  actual  cost  of 
effecting  the  improvement,  as  he  would  otherwise  lose  both  the  holding 
and  the  money  spent  upon  it,  and  would  be  placed,  on  eviction, 
in  a  position  much  worse  than  he  would  be  in  if  be  spent  no 
money  on  improving  the  land.  We  would,  therefore,  fix  the  compensation 
due  to  the  tenant  for  the  conversion  and  improvement  of  the  land  at 
Es.  338. 

The  objection  in  regard  to  trees  of  spontaneous  growth  is  not 
pressed. 

The  decree  of  the  Subordinate  Judge  will  be  modified  accordingly. 
Each  paty  will  bear  his  own  costs  in  this  Court. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Handley. 


APPAYASAMI  (Defendant),  Appellant  v.  SUBBA  (Plaintiff),  Respondent* 
[14th  February  and  22nd  July,  1890.] 

Rent  Recovery  Act  (Madras)— Act  VIII  of  1865,  Sections  2,  7. 

In  a  suit  by  a  tenant  against  a  zamindar  to  release  an  attachment  made  under 
Rent  Recovery  Act,  Section  40,  it  appeared  that,  according  to  the  kistbandi 
obtaining  in  the  zamindari,  rent  was  payable  in  monthly  instalments,  commen- 
cing with  November  in  each  Fasli  : 

Held,  that  the  unit  for  the  rule  of  limitation  prescribed  by  Rent  Recovery  Act, 
Section  '2,  for  proceedings  by  the  landlord  was  the  aggregate  rent  in  arrear  at  the 
end  of  the  Fasli. 

[Diss.,  27  M.  241  (F.B.)  =  14  M.L.J.  67;  D.,  17  M.  225  (227).] 

SECOND  APPEAL  against  the  decree  of  H.  T.  Boss,  Acting  District 
Judge  of  Madura,  in  Appeal  Suit  No.  296  of  1888,  affirming  the  decision 
of  C.  H.  Mounsey,  Acting  Sub  Collector  of  Madura,  iu  Summary  Suit 
No.  25  of  1888. 

[464]  Summary  suit  to  set  aside  an  attachment  under  Rent  Eecovery 
Act,  Section  40,  for  arrears  of  rent  due  for  Fasli  1296  (1886-87).  The  rent 
was  payable  by  custom  in  monthly  instalments,  beginning  in  November. 
A  patta  for  the  fasli  in  question  was  tendered  in  June  1887  ;  the 
attachment  took  p'ace  in  April  1888.  The  plaintiff  alleged,  inter  alia, 
that  the  attachment  was  bad.  in  that  it  had  been  made  more  than  a  year 
from  November  1886.  He  also  alleged  that  the  patta  tendered  was  not 
such  as  he  was  bound  to  accept  and  this  was  the  subject  of  the  second 
issue. 

The  Sub-Collector  and  on  appeal  the  District  Judge  held  that  the 
attachment  was  bad  for  the  first  of  the  above  reasons. 

The  landlord  preferred  this  second  appeal  on  the  following  grounds  :  - 

"  Under  the  provisions  of  Section  38  of  Rent  Recovery  Act,  the 
"  rent  becomes  due  for  purposes  of  issuing  process  under  the  Act  only 
"  at  the  end  of  the  fasli.  According  to  the  custom  of  the  country  instal- 
"  ments  are  fixed  only  for  the  convenience  of  the  tenant  and  no  legal 
"  process  can  be  issued  for  the  realization  of  the  rent  until  the  expiration 
"  of  the  fasli." 

Bhashyam  Ayyangar,  for  appellant. 

Mr.  Johnstone,  for  respondent. 

JUDGMENT. 

The  appellant  is  the  zamindarof  Kannivadi  in  the  district  of  Madura 
and  the  respondent  is  his  tenant.  The  former  tendered  a  patta  to  the 
latter  for  faslil  296  in  June  1887,  but  the  latter  neither  accepted  it  nor 
paid  rent  for  that  fasli  which  commenced  with  July  1886  and  ended  with 
June  1887.  According  to  the  kistbandi  obtaining  in  the  zamindari,  rent 
was  payable  in  monthly  instalments,  commencing  with  November  in  each 
fasli.  In  April  1888,  the  appellant  attached  the  tenant's  holding  in  order 
to  bring  it  to  sale  under  Section  38  of  Act  VIII  of  1865  for  arrears  of  rent 
due  for  fasli  1296.  The  respondent  brought  this  suit  to  set  aside  the 
attachment  under  Section  40  of  that  enactment  on  the  ground  that  the 
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patta  tendered  was  not  such  as  he  was  bound  to  accept,  and  that  the 
attachment  was  not  made  within  one  year,  as  prescribed  by  Section  2  of 
the  Acb,  from  November  1888.  The  Sub-Collector,  who  tried  the  suit 
in  the  first  instance,  and  the  Judge,  on  appeal,  held  that  the  attachment 
was  ultra  vires  so  far  as  it  related  to  instalments  which  had  accrued  due 
between  November  1886  and  April  1887  and  set  it  aside  in  toto  as  being 
excessive  ;  hence  this  second  appeal. 

[465]  It  is  provided  by  Section  2  that  process  against  a  tenant  under 
the  Act  must  be  taken  within  one  year  from  the  time  when  the  rent  became 
due.  It  is  settled  law  that  a  landlord  is  entitled  to  tender  a  proper  patta 
at  any  time  within  the  fasli  and  that  he  is  not  at  liberty  to  enforce  the 
terms  of  a  tenancy  until  he  has  tendered  a  proper  patta.  It  is  also  pro- 
vided by  Section  38  that  it  shall  be  lawful  for  a  landholder  to  sell  the 
tenant's  interest  in  land  when  arrears  of  rent  may  not  be  liquidated  within 
the  current  revenue  year,  that  is  to  say,  before  the  end  of  fasli.  The 
question  arising  for  decision  upon  these  provisions  of  law  and  the  kistbandi 
sanctioned  by  custom  is  whether  the  unit  for  the  special  limitation  pres- 
cribed by  Section  2  is  the  instalment  in  arrear  according  to  the  kistbandi 
or  the  aggregate  rent  in  arrear  at  the  end  of  the  fasli.  The  Lower  Courts 
considered  that  it  was  the  former,  but,  in  this  opinion,  we  are  unable 
to  concur.  In  its  ordinary  sense,  the  expression  in  Section  2,  "  when 
rent  became  due,"  means  when  rent  became  recoverable  by  action  or 
other  legal  proceeding,  and  as  no  suit  or  other  proceeding  can  be 
instituted  under  Section  7  to  enforce  the  terms  of  a  tenancy  unless 
and  until  a  proper  patta  has  been  tendered,  it  is  not  right  to  say  that 
rent  accrued  due  to  the  appellants  for  fasli  1296  in  November  1886, 
when  patta  was  tendered  only  in  June  1887.  If  the  patta  tendered  was- 
the  one  which  the  tenant  was  bound  to  accept,  the  rent,  which  the 
appHlnnt  sought  to  recover,  became  due  in  June  1887,  that  is  to  say,  within 
one  year  prior  to  the  date  of  the  attachment  in  question.  Again  'all 
rules  of  limitation,  whether  general  or  special,  rest  on  the  doctrine  of 
laches  and  reading  Section  2  in  the  light  thrown  by  it,  the  proper  construc- 
tion is  that  the  section  pre-supposes  that  the  process  contemplated  by  it  is 
available  under  the  Act  when  rent  becomes  due  and  keeps  the  remedv  alive 
for  one  year  from  the  date  when  time  begins  to  run.  By  Section  38,  the 
tenant's  saleable  interest  in  his  holding  is  not  liable  to  be  attached  until 
after  the  expiration  of  the  fasli,  for  which  the  rent  claimed  is  due.  The 
process  of  attachment  becomes,  therefore,  available  only  at  the  end  of  the 
fasli,  and,  as  one  year  is  the  special  period  prescribed  by  Section  2.  the 
time  from  which  it  ought  to  be  computed  with  reference  to  the  process 
mentioned  in  Section  38  is  from  the  commencement  of  the  next  fasli.  The 
construction  that  the  unit  for  limitation  is  the  first  instalment  results  in 
this  anomaly,  viz.,  that,  whilst  Section  2  prescribes  a  special  limitation 
[466]  of  one  year,  the  period  which  would  be  allowed  under  this  con- 
struction is  about  four  months.  The  Judge  is  in  error  in  holding  that 
"  kistbandi  "  creates  an  independent  obligation  to  pay  rent  by  instalments 
from  November  each  year  whether  a  proper  patta  has  or  has  not  been 
tendered,  for,  under  Section  7,  the  landlord  has  no  right  to  claim  rent 
until  he  tenders  a  proper  patta,  and,  in  the  absence  of  such  right,  the 
tenant  can  be  under  no  obligation  to  pay  rent  at  all.  The  suspension  of 
the  landlord's  remedy,  pending  the  issue  of  a  proper  patta,  gives  the 
tenant  the  corresponding  right  of  withholding  payment  of  customary 
instalments  until  a  proper  patta  has  been  issued  and  modifies  to  that 
extent  the  contents  of  the  customary  obligation  in  the  interest  of  the 
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tenant.  The  Judge  observes  that  the  landlord  might  have  tendered  a 
proper  patta  before  November  and  has  in  that  sense  bean  guilty  of  laches, 
of  which  he  ought  not  to  be  permitted  to  take  advantage.  This  view  is 
untenable.  Admittedly  it  ia  law  that  a  proper  patta  may  be  teudered  at 
any  time  within  the  end  of  the  fasliand  there  can  be  no  laches,  therefore, 
in  not  tendering  the  patta  before  November,  as  he  has  a  right  to  tender  it 
before  the  end  of  the  fasli.  The  decision  then  that  the  attachment  was 
•excessive  could  not  be  supported. 

No  distinct  finding  has,  however,  b<?en  recorded  with  reference  to  the 
second  issue,  and  the  decrees  of  both  the  Lower  Courts  must  he  set  aside, 
and  the  case  remitted  to  the  Court  of  First  Instance  for  disposal  after 
trial  of  the  second  issue.  The  costs  of  this  appeal  will  be  provided  for  in 
the  revised  judgment. 


13  H.  467. 
[467]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Handley  and  Mr.  Justice  Weir. 
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SANKARAN  (Defendant  No.  1),  Appellant  v.  PERIASAMI  AND 
ANOTHER  (Plaintiffs),  Respondents*      [llth,  14th  March 
and  14th  April,  1890.] 

Limitation—  Regulation  11  of  1802  (Madras)  S.  18— Act  IX  0/1871,  Sch.  II,  Art.  142 
— Starting  point  of  limitation — Acknowledgment  of  title — Adverse  possession  of 
partial  interest  in  land. 

Suit  by  the  zemindar  of  Shivagunga  to  recover  certain  land  as  part  of  his 
zamindari  from  the  defendants  who  claimed  title  under  a  deed  of  gift  dated 
1830  from  the  person  then  in  possession  of  the  zamindari. 

The  istimrar  zemindar  died  in  1829-  After  his  death  certain  persons  were  in 
possession  without  title  ;  but  in  February  1863  his  daughter  Katama  Natchiar 
obtained  a  decree  in  the  Privy  Council  against  the  person  then  in  possession  of 
the  zamindari  in  execution  of  which  she  w*s  put  into  possession.  In  1S76  she 
brought  a  suit  agiinst  the  present  defendants  to  recover  the  property  now  in 
question;  but  that  suit  was  withdrawn  on  a  petition  presented  by  her  vakil  stating 
that  the  case  had  been  compromised  and  praying  that  the  suit  be  struck  off  the 
file,  which  wvs  accordingly  done.  She  dierl  in  1877  and  the  plaintiff  was  her 
successor.  It  appeared  that  poritppu  was  always  paid  for  the  land  now  in  ques- 
tion. 

Held,  (1)  that  the  payment  of  pomppu  did  not  prevent  the  possession  of  the 
defendants  from  bsing  adverse  to  the  plain  tiff  as  possession  of  a  limited  interest 
in  immoveable  property  may  be  as  much  adverse  for  the  purpose  of  barring  a  suit 
for  the  determination  of  that  limited  interest  as  is  adverse  possession  of  a  com- 
plete interest  in  the  property  to  bar  a  suit  for  the  whole  property  ; 

(2)  that  th-3  date  of  tae  Privy  Council    decree  could  not  be  taken  as  the 
starting  point  of  limitation  ; 

(3)  that  the  transactions  in  reference  to  the  suit  of  1976  did  not  amount 
to  an  acknowledgment  of  the  zamindarni's  title  and  did  not   give  a  new  cause  of 
action  to  her  successors  ; 

(4)  that  the  cause  of  action  having   arisen  to   the  then  rightful  owner  of 
the  zamindari  in  1S30,  the  plaintiffs'  suit  was  birred   by  limitation. 

IR.,  21  B.  509  (515)  ;  27  B.  515  (536»  ;  2   C.L.J.  25;   D.,   9  Ind.   Gas.   141  =  21   M.L.J. 
166  =  9  M.L.T.224  =  (19ll)  2  M-W.N.  36  (42).] 

APPEAL  against  the  decree  of  S.  Gopalachari,   Subordinate  Judge  of 
Madura  (East),  in  Original  Suit  No.  5  of  1888. 

*  Appeal  No.  170  of  1888. 
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Suit  by  plaintiff  No.  1  as  owner  of  the  zarnindari  of  Shivagunga,  to- 
which  he  succeeded  in  1883,  to  recover  with  mesne  profits  certain  land, 
part  of  the  zarnindari.  Plaintiff  No.  2  \vas  lessee  from  plaintiff  No.  1  of 
the  land  in  question.  The  defendants  were  in  possession  under  title  derived 
from  one  of  a  line  of  [468]  occupants  of  the  zamindari,  who  came  into 
possession  in  1830,  but  were  in  1863  held  not  to  be  entitled  to  it.  The 
further  facts  of  the  case  appear  sufficiently,  for  the  purposes  of  this  report, 
from  the  judgment  of  the  High  Court. 

The  Subordinate  Judge  passed  a  decree  in  favour  of  the  plaintiffs. 

The  defendants  preferred  this  appeal. 

Mr.  Johnstone  and  Pattabhiramayyar,  for  appellant. 

Subramanya  Ayyar  and  Bhashyam  Ayyangar,  for  respondents. 

The  following  cases  were  quoted  in  the  argument  on  the  queption  of 
limitation : — Nobin  Chunder  Chuckcrbutty  v.  Guru  Persad  Doss  (1), 
Aumirtolali  Rose  v.  Rajoneekant  Mitter  (2),  Saroda  Soondury  Dossee  v. 
Doyamoyee  Dossee  (3),  Subramaniam  Ghetti  v.  Subramaniam  Chetti  (4), 
Vijayasami  v.  Periasami  (5),  Kalce  Coommar  Nag  v.  Kashee  Chunder 
Nag  (6),  Pursut  Koer  v.  Palut  Boy  (7),  Gya  Persad  v.  Heet  Narain  (8), 
Srinath  Kur  v.  Prosunno  Kumar  Ghose  (9),  Kokilmoni  Dassia  v.  Manik 
Chandra  Joaddar  (10),  Azam  Bhuyan  v.  Faizudden  Ahamed  (11), 
Atchamma  v.  Subbarayudu  (12),  Sheo  Narain  Singh  v.  Khurgo  Koerry  (13), 
Dwarka  Nath  Gupta  v.  Komolmoni  Dasi  (14). 

JUDGMENT. 

We  consider  that  the  appeal  must  be  disposed  of  on  the  ground 
of  limitation  and  that  the  suit  is  barred  upon  the  plaintiff's  own  case. 
Their  case  is  tha1;  the  possession  of  those  under  whom  defendant's  claim 
began  in  1830  unier  a  gift  by  tiie  usurping  zamindar  to  his  daughter  or 
her  husbmd  and  this  possession  would  be  adverse  to  the  rightful  owners 
of  the  zamindari  from  that  time.  Under  the  law  of  limitation,  prior  to 
Act  IX  of  1871  coming  into  force,  when  once  a  cause  of  action  had  ac- 
crued to  a  person  capable  of  enforcing  the  same,  whether  that  person  was 
a  full  owner  or  nob,  time  began  to  run,  and  no  subsequent  disability  of 
any  person  claiming  in  succession  to  the  person  against;  whom  time  had 
so  begun  to  run  could  prevent  the  b  ir  of  limitation  arising  at  the  expira- 
tion of  the  prescribed  tima,  [469]  and  adverse  possession  for  more  than 
the  prescribed  period  against  a  widow  or  other  holder  of  a  female's  estate 
barred  the  reversioner — Nobin  Chunder  Chuckerbutty  v.  Guru  Persad 
Doss  (1)  Aumirtolali  Bose  v.  Rajoneekant  Mitter  (2). 

In  1830:  on  the  plaintiffs'  own  case,  a  cause  of  action  arose  to  the 
then  rightful  owner  of  the  zamindari  who  was  Ungamuttu  Natchiar,  the 
widow  of  the  isbimrar  zamindar,  and  in  twelve  years  from  that  time  she 
and  ail  those  claiming  in  succession  to  her  were  barred. 

It  is  argued  for  the  plaintiffs  that  the  widow  and  daughter  of  the 
istimrar  zamindar  could  not  sue  for  this  village  until  their  right  to  the 
zamindari  had  been  established,  which  was  not  until  the  final  decree  of  the 
Privy  Council  in  favour  of  Katama  Natchiar  in  1863,  and,  therefore,  that 
time  did  not  begin  to  run  against  Katama  Natchiar  until  the  date  of  that 


(1)  B.L.R.  Sup.  Vol.  1008  =  9  W.R.  505. 

(2)  2  I.A.  113  =  15  B.L.R.  10  =  23  W.R.  214. 
(41  I  M.  124.  (5)  7  M.  242. 
(7)  8  G.  442.  (8)  9  C.  93. 

(10)  11  G.  791- 

(13)  10;C.  L.R.  337. 


(11)  12  C.  594. 
(14!  12  C.  L.R.  548. 


(3)  5  C.938. 
(6)  G  W.R.  180. 
(9)  9  G.  934. 
(12)  5  M.H.C.R.  428. 
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decree,  viz.,  8th  December  1863.  No  express  authority  is  quoted  in 
support  of  this  position,  which  was  assumed  also  by  the  Subordinate  Judge 
and  we  are  not  prepared,  in  the  absence  of  authority,  to  admit  its  soundness. 
Doubtless  it  would  have  been  highly  inconvenient  for  the  rightful  owner  of 
the  zamindari  to  be  bringing  suits  against  the  various  persons  in  wrongful 
possession  of  portions  of  the  estate,  while  their  title  to  the  whole  estate  was 
as  yet  unestablished  ;  but  this  inconvenience  can  be  no  reason  for  allowing 
exceptions  to  the  law  of  limitation  which  Rre  not  to  be  found  in  it.  Even 
if  the  rather  vague  words  of  exception  in  Clause  4  of  Section  18  of  Madras 
Eegulation  II  of  1802  could  be  stretched  so  as  to  prevent  time  running 
against  Ungarnuttu  Natchiar  and  Katama  Natchiar  until  the  decree 
of  the  Privy  Council  in  the  latter's  favour,  certainly  Act  XIV  of  1859 
contains  no  exception,  which  could  be  so  stretched  in  their  favour,  and 
that  Act  repeals  the  regulation,  and  by  Section  18,  makes  the  limitation 
prescribed  by  the  Act  applicable  to  all  suits  instituted  within  two  years 
from  the  passing  of  the  Act,  which  time  was  extended  by  Act  XI  of  1861 
to  1st  January  1862,  "  any  Statute,  Act  or  Eegulation  now  in  force 
notwithstanding."  In  January  1862,  therefore,  Katama  Natchiar  was 
barred  from  suing  for  recovery  of  this  property,  not  having  brought  a  suit 
for  that  purpose  within  twelve  years  from  1830  when  the  cause  of  action 
accrued. 

[470]  It  is  contended  by  the  learned  vakil  for  the  respondent  that 
the  present  suit  is  not  barred,  because,  before  the  bar  was  complete  under 
the  former  Act,  Act  IX  of  1871  came  into  force  and  introduced  a  new 
limitation  for  persons  entitled  to  immoveable  property  on  the  death  of  a 
Hindu  female  (Art.  142,  Sch.  II  of  Act  IX  of  1871),  viz.,  twelve 
years  from  the  death  of  such  female.  This  argument  depends  for  its  validity 
upon  the  contention  that  time  began  to  run  against  the  rightful  owners  of 
the  zamindari  only  from  the  date  of  the  Privy  Council  decree  in  1863r 
which  position  we  have  already  decided  to  be  untenable.  In  our  opinion 
the  cause  of  action  arose  at  the  time  when  adverse  possession  began  in 
1830  and  Katama  Natchiar  was  barred  by  Act  XIV  of  1859  before  Act  IX 
of  1871  came  into  force.  If  this  were  so,  then,  by  Section  2,  paragraph  2 
of  Act  XV  of  1877,  nothing  in  that  Act  or  in  Act  IX  of  1871  contained, 
revived  any  right  to  sue  barred  by  Act  IX  of  1871  or  any  enactment  there- 
by repealed.  Neither  Article  142  of  Act  IX  of  1871  therefore  nor  Article 
141  of  Act  XV  of  1877  can  help  the  plaintiffs.  Article  142  of  Schedule  II 
of  Act  IX  of  1871  could  not  help  them  in  any  case,  for  it  only  applies  to 
widows  and  does  not  affect  the  question  of  limitation  in  the  case  of 
persons  claiming  in  succession  to  Katama  Nachiar,  whose  estate  was  not 
a  widow's  but  a  daughter's  estate.  Article  141  of  the  present  Limitation 
Act  (XV  of  1877)  extends  the  provision  to  the  case  of  all  Hindu  and 
Muhammadan  females,  but  that  cannot  help  plaintiffs.  But,  in  our  view, 
neither  of  these  articles  apply  to  this  case. 

The  Subordinate  Judge  got  over  the  difficulty  of  limitation  by  treating 
the  proceedings  resulting  in  the  withdrawal  of  Original  Suit  No.  7  of  1876 
by  Katama  Natchiar  as  amounting  to  the  creation  of  a  fresh  title  by  her  in 
favour  of  defendants,  and  holds,  therefore,  that  the  cause  of  action  to  the 
first  plaintiff's  father  to  set  aside  such  alienation  and  recover  the  village 
only  accrued  on  Katama  Natchiar's  death,  and  the  present  suit  being 
brought  within  twelve  years  from  that  date  is  not  barred. 

We  cannot  agree  in  this  view  of  the  effect  of  the  withdrawal  of  the  suit. 
All  that  is  proved  is  that  the  Rani's  vakii  presented  a  petition  (Exhibit 
"F-l)  to  the  Court,  stating  that  the  case  had  been  compromised  and  asking 
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1890       that  the  suit  might  be  struck  off  the  file,  which  was  ordered  accordingly 
APRIL  14.    (Exhibit  F-2).     There  is  also  some  evidence  that  the  defendants  in  that 
suit  paid  Rs.  1,300  to  the  Eani,  but  they  did  not  join  in  any  application 
APPEL-     ^0  the  Court  and  [471]  there  is  nothing  to  show  that  they  acknowledged 
LATE       the  right  which  the  Rani  asserted  in  the  suit.     On  the  contrary,    it  would 
CIVIL.      appear;  from  the  vakil's  application  (Exhibit  F-l),  that  the  terms  of  com- 
promise were  thaf.  they  were  to    continue  to  enjoy  the  village  at  the  same 
13  M.  467.    reat  as  before.     The  transaction  would  certainly  not  have  been  a  sufficient 
acknowledgment  of  the  Rani's  title  to  give  a  new  starting  point  under  the 
law  of  limitation,  and  a  fortiori  it  would  not^be  sufficient  to  create  a  new 
title  in  the  defendants  and  give  a  new  cause  of  action  to  the  Rani's  succes- 
sors.    To  allow  a  mere  withdrawal  by  a  plaintiff,  in  which  defendants  did 
not  formally  concur  to  operate  as  the  creation  of  a  new  title  in  defend- 
ant which  gets  rid  of  all  questions  of  adverse  possession    and  limitation 
would,  we  think,  open  a  door  to  fraud  and  be  contrary  to  all  principles  of 
equity. 

It  is  argued,  for  respondents,  that  possession  never  was  in  fact  adverse 
to  the  zamindari  because  poruppu  was  always  paid  and  that  therefore 
the  question  of  limitation  does  not  really  arise.  The  answer  to  this  is 
that  possession  of  a  limited  interest  in  immoveable  property  may  be  just 
as  much  adverse,  for  the  purpose  of  barring  a  suit  for  the  determination 
of  that  limited  interest,  as  is  adverse  possession  of  a  complete  interest  in 
the  property  to  bar  a  suit  for  the  whole  property — see  Madhava  v. 
Narayana  (I). 

As  we  hold  that  the  plaintiffs'  suit  is  barred  by  the  law  of  limita- 
tion, it  is  unnecessary  to  decide  the  other  questions  raised  in  this 
appeal. 

We  must  reverse  the  decree  of  the  Lower  Court  and  dismiss  the  suit 
with  costs  throughout. 

13  M.  472. 
[472]  ORIGINAL  CIVIL. 

Before  Mr.  Justice  Handley. 


MACKENZIE  AND  OTHERS  (Plaintiffs],  v.  STRIRAMIAH  (Defendant)'' 

[17th  and  22nd  July,  1890.] 
Contract  Act,  Section  27 — Restraint  of  trade. 

One  having  a  license  for  the  manufacture  of  salt  entered  into  a  contract  with 
a  firm  of  merchants,  whereby  it  was  provided  that  he  should  not  manufacture 
salt  in  excess  of  the  quantity  which  the  firm  at  the  commencement  of  each 
manufacturing  season  should  require  him  to  manufacture ;  and  that  all  salt 
manufactured  by  him  should  be  sold  to  the  firm  for  a  fixed  price.  The  agree- 
ment was  to  be  in  forco  for  a  period  of  five  years.  In  a  suit  by  the  merchants 
for  an  injunction  restraining  the  licensee  from  selling  his  salt  to  others  : 

Held,  that  whether  or  not  the  first  of  these  clauses  was  invalid  under  Section  27 
of  the  Contract  Act,  it  was  separable  from  the  pecond  clause  which  was  not 
bad  as  being  in  restraint  of  trade. 

[N.F.,  9G.L.J.   216(222)  =  13C.W.N.    388;  P.,  23  B.  103(112);  R.,  22  B.  861(866); 
19  C.  765  (773)  ;  5  Bom.L.R.  878  (881).] 

SUIT  by  the  members  of  the  firm  of  Messrs.  Arbuthnot  &  Company 
for  an  injunction  restraining  the  defendant  from  selling  salt  manufactured 
by  him  under  a  license  to  others. 

*  Civil  Suit  No.  144  of  1888. 
(1)  9  M.  244. 
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The  defendant  was  €he  holder  of  a  license  for  the  manufacture  of  salt        1890 
and  had  entered  into  an  agreement  with  the  plaintiffs  for  the  sale  to  them     JULY  22. 
of  all  the  salt  manufactured  by  him.     The  material  parts  of  the  agreement 
which  was  executed  in  counterpart  are  set  out  in  a  judgment  of  the  Court.  ORIGINAL 

Krishnasami  Ayyar,  for  the  defendant,  objected  that  the  contract  was      CIVIL. 

void  as  being  in  restraint  of  trade.    Reliance  was  placed  on  the  judgment  of        

Muttusami  Ayyar,  J.,  which  is  printed  at  the  end  of  this  report,  and  upon    **  *'  *'*• 
Oakes  v.  Jackson  (1),  Brahmaputra  Tea  Company  v.  Scarth   (2),   Madhub 
Chunder  Poramanick   v.  Rajcoomar   Doss   (3),   Auchterlonie   v.    Bill  (4), 
Pollock  on  Contracts,  p.  301.  Vaithelinga  v.  Saminada  (5),  Catt  v.  Tourle  (6) 
Allsopp  v.  Wheatcroft  (7). 

[473]  Mr.  K.  Brown,  for  the  plaintiffs,  referred  to  Donell  v.  Bennett  (8), 
Montague  v.  Flockton  (9),  Wolverhampton  and  Walsall  Railway  Com- 
pany v.  London  and  North-Western  Railway  Company  (10),  Brahmaputra 
Tea  Company  v.  Scarth  (2),  Prem  Sook  v.  Dhurum  Chand  (11)  and  to  the 
illustrations  to  Section  57  of  the  Specific  Relief  Act  and  Section  87  of  the 
Contract  Act.  He  argued  that  the  decision  of  Muttusami  Ayyar,  J.,  could 
not  be  regarded  as  governing  the  present  case  as  it  proceeded  upon  the 
terms  of  a  contract  which  was  not  now  available  for  reference  and  which 
appeared  to  have  been  very  wide  in  its  provisions  for  its  duration.  It 
was  also  contended  that  the  construction  put  on  Section  27  on  behalf  of 
the  defendant  involved  the  substitution  of  the  words  "  restrained  in  exer- 
cising, "  &c.,  for  the  words  "restrained  from  exercising,  "  &c. 

Judgment  having  been  reserved  was  delivered  as  follows : — 

JUDGMENT. 

HANDLEY,  J. — "Additional  issue.  Is  the  contract  evidenced  by  agree- 
"ments  of  23rd  April  1887  in  paragraphs  1  and  2  of  the  plaint  mentioned 
"  void  as  being  in  restraint  of  trade  ?"  I  thought  it  convenient  to  decide 
this  point  at  once,  as  the  objection  goes  to  the  root  of  the  plaintiffs'  case, 
and,  if  I  found  the  issue  in  defendant's  favour,  it  would  dispose  of  the  case. 
But  on  consideration  of  the  arguments  and  the  authorities  quoted  on 
both  sides,  I  am  satisfied  that  there  is  nothing  in  the  objection.  The 
defendant's  vakil  relies  on  the  judgments  of  Muttusami  Ayyar,  J.,  in 
Ragavayya  v.  Subbayya  (12).  The  point  decided  in  that  case  following 
the  decisions  in  Oakes  v.  Jackson  (l),  Brahmaputra  Tea  Company  v. 
Scarth  (2),  and  Madhub  Chunder  Poramanick  v.  Rajcoomar  Doss  (3)  is  that 
Section  27  of  Indian  Contract  Act  does  away  with  the  distinction,  observed 
in  English  cases  following  upon  Mitchel  v.  Reynolds  (13)  between  partial 
and  total  restraint  of  trade  and  makes  all  contracts  falling  within  the 
terms  of  the  section  void,  unless  they  fall  within  the  exceptions.  I  was 
quite  prepared  to  follow  the  decision  upon  this  point,  but  I  am 
asked  to  follow  it  still  further  and  to  hold  that  because  the 
contract  in  question  in  that  case  appears  (as  far  as  one  can  tell  from 
the  judgment)  to  have  been  a  salt  contract  similar  to  the  one  in 
[474]  question  in  this  suit,  therefore  the  contract,  the  subject  of  this  suit, 
is  void.  This,  I  think,  I  am  not  bound  to  do.  Whether  a  contract  is  in 
restraint  of  trade  within  the  meaning  of  Section  27  of  the  Contract  Act  is 

(1)  1  M.  134.  (2)  11  C.  545.  (3)  14  B.L.R.  76. 

(4)  4  M.H.C.R.  77.  (5)  2  M.  44.  (6)  L  R.  4  Ch.  App.  654. 

(7)  L.R.  15  Eq.  59.  (8)  L.R.  22  Ch.  D.  835.      (9)  L.R.  16  Eq.  189. 

(10)  L.R.  16  Eq.  433.  (11)  17  C.  320. 

(12)  Civil  Revision  Petitions,  Nos.  3  to  16  of  1889,  vide  below  (13  M.  475,  infra— ED.) 

(13)  1  Sm.  L.C.  406. 
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1890        a  question  to  be  determined  on  construction  of  the  contract  in  each  case.  I 

JULY  22.    have  no  copy  of  the  contract  in  question  in  the   case  before   Mr.  Justice 

Muttusami  Ayyar,  and,  I  think,  I  cannob  safely  take  that  decision  as  any 

ORIGINAL  guide  in  deciding  whether  the  contract  in  this  suit  is  in  restraint  of  trade  or 

CIVIL,      not,  and  I  do  not  consider  that  it  is.  The  clauses  in  the  contract,  which  are 

said  to  be  void,  or  as  follows : — 

M.  472.  Clause  6. — The  licensee  shall  not  manufacture  any  salt  in  excess   of 

the  quantity  which  the  said  firm  of  Arbuthnot  &  Company  shall,  from 
time  to  time,  at  the  commencement  of  each  manufacturing  season,  require 
the  licensee  to  manufacture. 

Clause  12. — All  salt  manufactured  and  stored  by  the  licensee  under 
the  said  license,  and,  in  accordance  with  these  presents,  shall  be  sold  by 
the  licensee  to  the  said  firm  of  Arbuthnot  &  Company  at,  and  for  the  price 
or  sum  of  Bs.  11-8-0  for  each  and  every  garce  of  120  maunds  of  the  said 
salt  measured  and  taken  delivery  of  by  them  at  Madras,  and  the  licensee 
shall  and  will  accept  such  sum  of  Bs.  11-8-0  for  every  such  garce  of  salt 
in  full  payment  and  satisfaction  for  the  same. 

I  think  these  clauses  may  be  separated  and  that  it  does  not  follow 
that  because  one  is  bad  the  whole  contract  is  void.  Clause  6  may  be  bad  : 
it  is  not  necessary  to  pronounce  an  opinion  upon  that ;  it  is  not  in  question 
in  this  suit  and  is  not  sought  to  be  enforced.  Clause  12  does  nob,  in  my 
opinion,  purport  to  restrain  defendant  from  exercising  his  trade  or  business 
within  the  meaning  of  Section  27  of  the  Contract  Act.  It  is  merely  an 
agreement  to  sell  all  the  salt  he  manufactures  during  a  certain  period 
to  plaintiffs  at  a  certain  orice.  No  doubt  a  negative  covenant  not  to  sell 
to  anybody  else  may  be  implied,  but  that  is  nob  such  a  restraint  from 
exercising  his  trade  or  business  as  the  section  contemplates.  In  one  sense, 
every  agreement  for  sale  of  goods  whether  in  esse  or  in  posse  is  a  contract 
in  restraint  of  trade  for,  if  A.  B.  agrees  to  sell  goods  to  G.  D.,  he  precludes 
himself  from  selling  them  to  anybody  else.  Bub  a  reasonable  construction 
must  be  put  upon  the  section  and  not  one  which  would  render  void  the 
most  common  form  of  mercantile  contract. 

[475]  I  understand  the  section  to  aim  at  contracts,  by  which  a  person 
precludes  himself  altogether  either  for  a  limited  time  or  over  a  limited 
area  from  exercising  his  profession,  trade  or  business,  not  contracts  by 
which,  in  the  exercise  of  his  profession,  trade  or  business,  he  enters  into 
ordinary  agreements,  with  persons  dealing  with  him  which  are  really 
necessary  for  the  carrying  on  of  his  business.  I  think  I  am  supported  in 
this  decision  by  the  Calcutta  cases  of  Carlisles  Nephews  &  Company  v. 
Ricknauth  Bucktearmull  (1),  Prem  Sook  v.  Dhurum  Chand  (2)  and  by  the 
principles  which  govern  the  English  decisions  upon  the  subject. 

I  find  the  additional  issue  for  plaintiffs  as  far  as  Clause  12  of  the 
contract  is  concerned.  The  case  must  proceed. 


(1)  8  C.  809.  (2)  17  G.  320. 
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13  M.  475, 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar. 


13  Mad.  476 


RAQAVAYYA  AND  OTHERS  (Plaintiffs),  Petitioners  v.  SDBBAYYA  AND 

OTHERS  (Defendants),  Respondents.*     [7th  August  and 

3rd  September,  1889.] 

[N.F.,  13  M.  472  (473).] 

THIS  was  a  petition  under  Provincial  Small  Cause  Court  Act  of  1887,  Section  25, 
praying  for  the  revision  of  the  proceedings  of  T.  Eamachandra  Row,  District  Munsif  of 
Nellore,  in  small  cause  suit  No.  664  of  1887.  The  plaint,  as  summarised  by  the 
District  Munsif,  was  as  follows  :  — 

The  plaint  sets  forth  that  in  1883  defendant  No.  1  obtained  a  license  to  sell  salt 
in  the  Salt  Factory  at  Krishnapatam :  that,  on  15th  July  1884,  he  executed  an  agree- 
ment, along  with  some  others,  to  Messrs.  Mulam  Krishnayya  and  Company  providing 
(1)  that  defendant  No.  1  should  manufacture  salt  in  the  said  factory  as  long  as  the 
excise  system  would  be  in  force  and  deliver  the  same  to  plaintiffs  for  sale  ;  (2)  that 
plaintiffs  should  pay  him  at  12  rupees  per  garce  for  kudivaram,  &c.,  (3),  that  defendant 
No,  1  should  receive  4  rupees  per  garoe  in  advance  for  manufacturing  expenses  ;  (4)  that, 
after  delivery  of  salt  defendant  No.  1  should  receive  from  plaintiffs  the  balance  of  money 
due  as  kudivaram,  after  deducting  the  advances  made;  (5)  that  plaintiffs  should  execute 
all  the  necessary  repairs  in  the  said  factory,  except  those  for  saltpans  ;  and  (6)  that 
plaintiffs  should  be  responsible  for  any  loss  that  might  result  from  failure  to  execute 
the  repairing  ;  that,  relying  on  the  said  agreement,  plaintiffs  executed,  at  great  cost, 
permanent,  as  well  as  temporary  repairs  ;  that  defendant  No.  1  delivered  to  plaintiffs 
the  salt  manufactured  by  him  in  1885,  and  received  all  his  dues  ;  that  defendant  No.  1 
received  advances  from  [476]  plaintiffs  up  to  18th  April  1886  ;  that,  in  violation  of 
the  contract,  defendant  No.  1  sold  to  defendant  No.  2  the  18  garce  of  salt  manufactur- 
ed by  him  in  1886,  and  put  plaintiffs  to  great  loss  ;  that  interest  is  charged  on  the 
advances  made  to  defendant  No.  1,  though  not  provided  for  in  the  registered  deed,  as 
there  was  an  oral  agreement  on  the  subject ;  and  that  defendant  No.  2  also  is  responsible, 
as  he  purchased  the  salt  with  notice  of  the  contract  between  defendant  No.  1  and  plaint- 
iffs. Hence  the  suit  against  both  defendants  to  recover  (1)  Rs.  132-10-9,  advances 
received  by  defendant  No.  1  and  interest  thereon  and  (2)  Rs.  852-12-0,  as  damages  for 
the  breach  of  contract  on  the  part  of  defendant  No.  1,  or,  in  all,  Rs.  985-6-9. 

Rama  Rau,  for  petitioners. 

Anandacharlu,  for  respondents. 

Judgment  having  been  reserved  was  delivered  as  follows  : — 


1889 

SEP.  3. 

APPEL- 
LATE 
CIVIL. 

13  M.  473. 


JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — It  is  contended  in  support  of  this  petition  that  the 
Small  Cause  Court  was  in  error  in  holding  that  the  agreement  sued  on  was  in  res- 
traint of  trade  and  void  as  such  under  Section  27  of  the  Indian  Contract  Act.  The 
petitioners-plaintiffs  are  dealers  in  salt  and  the  first  counter-petitioner-defendant 

*  Civil  Revision  Petitions,  Nog.  3  to  16  of  1889. 
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was   a   licensee  entitled  to  manufacture  and  sell  salt  in  the  Salt  Factory  at   Krishnam- 
patam.     On  the    15th  July   1884,   the    agreement  sued    on    was    entered   into     be- 
tween  defendant   No.    1   and  others   on    the  one   part   and  the    plaintiffs    and  their 
partners  on  the  other  part.     It   was   to   be   in   force  as   long  as  the    excise    system 
was  in  force  and  it  provided  inter  alia  that  defendant   No.   1  was   to   deliver   all   the 
salt  he  manufactured  to  the  plaintiffs  for  sale  and  to  sell  it  to   no  one  else,   and    that 
in    return  the  plaintiffs  were  to  pay  him  Bs.  12  per  girce  for  kudivaram  and  to  execute 
all  the  necessary  repairs  in  the  factory  save  those  which  might  be  required  for   the  salt 
pans.     As  licensee,  defendant  No.  1  would  be  at  liberty  but  for   the  agreement   to  sell 
the  salt  manufactured  by  him  to  any  one  he  liked  and  at  such  price  as   he   might   fix. 
But  the  agreement  in  question  debarred  him  from  selling  the  salt  to  any  but  the  plaint- 
iff and   demanding  as  its  price  more  than  the  stipulated  kudivaram.     The  question  for 
decision  is  whether,  by  reason  of  such  restraint,  the  agreement   is   void   under   Section 
27  of  Act  IX  of  1872.     That  section  provides  that   "  every  agreement  by   which   any 
one  is  restrained  from  exercising  a  lawful  profession,   trade  or   business   of   any  kind 
is  to  that  extend  void."     Of  the  three  exceptions  to  that  section,  the  second  and  the 
third   pre-suppose    the     relation    of    partners     between    the     parties    and   the     first 
premises  that    of    the  buyer    and    the    seller    of  the    good- will  of  a   business,  and, 
in  dealing   with    this  revision  petition,   I    may    dismiss    them    from    consideration. 
The  rule    of    English    law    on   the    subject,   as    laid  down    in   the  case    of  Mitchel 
v.   Reynolds   (1),   is  that  law  favours  trade  much,  and  all  restraints  of  trade  are  bad, 
subject,  however,  to   the  exception  among  others  recognised  by  that  leading  case,  viz., 
when  the  restraint  is  only  partial  in  respect  to  time  or  place  and  there  is  good  considera- 
tion  given   to   the  party  restrained,  the  restraint  is  not  unlawful.     A  partial  restraint 
is  again  good  or  bad  according  as  the  consideration   given  for  it  is   adequate   or  inade- 
quate.    On  a  comparison  of  the  rule,  as  illustrated  by  English  decisions  with  the  rule 
embodied  in  Section  27  of  tha  Indian  Contract  Act,  two  questions  arise  for  consideration, 
viz.,  (1)  whether  Section  27  intended  to  vary  the  English  rule,  and  (2)  if  not,  whether 
the  restraint  imposed  by  the  agreement  in  the  cases  before  me  can  be  upheld  according  to 
English  cases. 

[477]  As  to  the  first  question,  the  omission  to  make  an  exception  in  favour  of  a  par- 
tial restraint  of  trade  to  the  general  prohibition  contained  in  Section  27  clearly  indicates 
an  intention  not  to  give  legal  effect  to  such  restraint  in  this  country.  It  was  so  held 
by  KlNDERSLEY,  J.,  in  Oakes  v.  Jackson  (2),  though  he  was  also  of  opinion  that  the 
covenant  in  that  case  was  unreasonable  even  uader  the  English  law.  In  Madhub  Chunder 
Poramanick  v.  Rajcoomar  Doss  (3),  Couch,  C.J.,  and  Pontifex,  J.,  held  that  the  words 
in  Section  27  "  Restrained  from  exercising  a  lawful  profession,  trade  or  business"  do  not 
mean  an  absolute  restriction  and  are  intended  to  apply  to  a  partial  restriction  also.  That 
decision  wae  followed  by  the  High  Court  at  Calcutta  in  Brahmaputra  Tea  Company  v. 
Scarth  (4).  The  conclusion  I  come  to,  therefore,  on  the  first  question,  is  that  the 
agreement,  so  far  as  it  restrains  the  sale  to  others  thin  tha  plaintiff,  is  bad. 

In  this  view  it  is  not  necessary  to  decide  the  second  question.  I  miy  add,  however 
that  the  restriction  is  to  endure  according  to  the  agreement  so  long  as  the  excise 
system  is  in  force  and  it  is  not  confined  within  a  reasonable  limit  in  respect  of  time. 
Practically,  the  agreement  was  intended  to  debar  the  first  defendant  from  dealing  in 
salt  which  he  might  manufacture  for  an  indefinite  period,  except  with  the  plaintiffs  and 
for  the  stipulated  kudivaram.  It  seems  to  me  that  such  agreement  would  be  unreason- 
able even  if  legal  effect  could  be  given  to  a  partial  restraint.  The  decision  of  the  Dis- 
trict Munsif  is  not  illegal,  and  I  dismiss  this  petition  with  costs. 


(1)  1  Sm.  L.C.  406. 
(3)  14  B.L.R.  76. 


(2)  1  M.  134. 
(4)   11  C.  545. 
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Before  Sir  Arthur  J.  II.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Weir. 


SAMA  (Plaintiff),  Appellant  v.  STRINIVASA  (Defendant), 
Respondent*     [8th  August,  1890.] 

Revenue  Recovery  Act  (Madras)— Act  II  of  1864,  Sections  42,  44— Sale  of  part  of  a 
holding  for  arrears  of  revenue  due  on  another  part. 

The  plaintiff  sued,  as  the  purchaser  under  a  Court-sale,  for  possession  of  certain 
land,  which  the  defendant's  vendor  had  purchased  at  a  sale  held  under  the  Revenue- 
Recovery  Act  for  arrears  of  revenue  accrued  due  on  other  land  belonging  to  the 
judgment-debtor  : 

Held,  the  suit  should  be  dismissed. 

SECOND  appeal  against  the  decree  of  C.  W.  W.  Martin,  District 
Judge  of  Salem,  in  apoeal  suit  No.  246  of  1887,  reversing  the  decree  of 
T.  S.  Kristna  Ayyar,  District  Munsif  of  Krishnagiri,  in  original  suit  No.  123 
of  1887. 

[478]  Suit  for  the  declaration  of  the  plaintiff's  title  to,  and  for  posses- 
sion of,  certain  land  with  mssne  profits. 

The  land  in  question  was  formerly  the  property  of  one  Krishna 
Char.  The  land  was  sold  in  execution  of  a  decree  against  Krishna  Char 
and  the  plaintiff  became  the  purchaser  and  it  was  ordered  that  possession 
be  given  to  him.  Tbe  defendant  put  in  an  objection  petition,  stating  that 
he  had  purchased  the  land  from  one  Venkataramayyan,  who  purchased  it  at 
a  Eevenue  sale  under  Act  II  of  1864  for  arrears  of  revenue  due  to  Govern- 
ment by  Krishna  Char  in  respect  of  some  other  lands.  The  Court  allowed 
the  objection  and  ordered  the  plaintiff  to  give  up  possession  to  the  defend- 
ant. The  plaintiff,  therefore,  now  sued  as  above. 

The  District  Munsif  passed  a  decree  for  plaintiff,  which  was  reversed, 
on  appeal,  by  the  District  Judge,  who  said  :— 

"  The  words,  immoveable  property,  in    Section  5,    of   the  Revenue 

"  Eecovery  Act,  refers  to  immoveable  property  other  than  land  and  includes 

"  house,  &c.,  not  standing  on  land    subject    to  the  payment  of  revenue. 

'  The  Act  does  not  give  the  defaulter  the  power  to  elect  what  portion  of 

'  his  land  shall  be  held  to  be  in  arrear.     Whether  he  has  one  patta  or 

many,  he  has  a  certain  amount  on  the  aggregate  to  pay  to  Government, 

"  and,  if  he  falls  into  arrear,  the  Collector  may  say  that  he   considers  the 

"  arrear  to  be  due  from  one  piece   of   land  in    his    holding   as  much    as 

"  from  another,  though  the  defaulter  may   have  absolutely    paid  up   the 

"  dues  on  that  patta  for  that  particular  piece  of  land  ;  but  it  is  made  the 

"  duty  of  the  Collector  to  sell  only  such  portion  of  the  whole  land  as  will 

satisfy  the  arrear  and  to  give  such   notice  of  the  sale  of  the  land  on  the 

41  land  itself  as    will   enable  incumbrancers  to  protect  their  own  interests 

"  by  paying  up  the  arrears.  " 


1890 

AUG.  8, 

APPEL- 
LATE 
CIVIL. 

13  M.  177. 


*  Second  Appeal  No.  1298  of  1889. 
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1890  The  plaintiff  preferred  this  second  appeal. 

AUG.  8.  Seshagiri  Ayyar,  for  appellant. 

Parthasaradhi  Ayyangar,  for  respondent. 
APPEL- 
LATE JUDGMENT. 

CIVIL.  Having  regard  to  the  language  of  Sections  42  and  44  of  the  Keverme 

Eecovery    Act,  we    think   the   District    Judge  has    arrived  at    a   right 
13  M.  477.    conclusion. 

In  sales  of  land  for  arrears  of  revenue  no  procedure  other  than 
that  of  Section  42  of  the  Act  is  provided.  No  provision  is  made  for 
the  case  of  separate  portions  of  a  holding,  on  which  arrears  have  not 
actually  accrued,  being  sold  subject  to  iucumbrances,  and  [479]  the 
only  procedure  prescribed  for  sales  for  arrears  of  revenue  is  that  con- 
tained in  Section  42,  which  enacts  that  the  lands  shall  be  sold  free  of 
all  incumbrances. 

Then  Section  44  provides  that  it  shall  be  lawful  for  a  Collector  to 
sell  the  whole  or  any  portion  of  the  land  of  the  defaulter.  These  words, 
in  our  opinion,  clearly  mean  the  whole  or  any  portion  of  the  holding  of 
the  defaulter  and  not  merely  the  whole  or  any  portion  of  the  fraction  of 
the  holding  on  which  the  arrears  have  actually  accrued. 

The  object  of  making  the  provision  so  wide  in  its  terms  is  the 
necessity  of  securing  the  public  revenue. 

For  the  same  reason  we  are  of  opinion   that    the  words  "  the  land," 
in  Section  2,  where  it  is  said  that  the  land,  &c.,  ....  shall  be  regarded 
as  the  security  for  the  public  revenue,  mean  the  lands  of  the  holding  and 
not  the  portion  of  land  in  respect  of  which  the  arrears  may  accrue. 
The  appeal  fails  and  is  dismissed  with  costs. 


13  M.  479. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


PALANI  (Defendant  No.  1),  Appellant  v.  PARAMASIVA 
(Plaintiff),  Respondent*      [12th  August,  1890.] 

Regulation  XXV  of  1802  (Madras),  Section  12 — Revenue  Recovery  Act  11  of  1864 
(Madras),  Sections  32,  41 — Rent  Recovery  Act— Act  VIII  0/1865  (Madras),  Sections 
3,  19. 

The  purchaser  at  a  revenue  sale  is  prima  facie  entitled  to  claim  the  faisal  rate 
of  rent. 

SECOND  appeal  against  the  decree  of  V.  Eangayyar,  Subordinate 
Judge  of  Salem,  in  appeal  suit  No.  120  of  1888,  confirming  the  decree 
of  D.  lyyavayyar,  District  Muusif  of  Namkal,  in  original  suit  No.  410  of 
1887. 

Suit  by  the  plaintiff,  a  mittadar,  who  had  purchased  the  land  now  in 
question  at  a  Eevenue  sale,  to  enforce  the  acceptance  by  the  defendants  of 
pattas  for  Fasli  1294,  containing  a  stipulation  [480]  for  the  payment  of 
rent  at  the  faisal  rate.  The  defendants  pleaded  that  they  were  only  liable 
to  pay  rent  at  a  lower  rate  in  accordance  with  a  cowle,  to  which  it  was 
not  alleged  that  the  plaintiff  bad  been  a  party. 

*  Second  Appeal  No.  1037  of  1889. 
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The  District  Munsif,  and,  on  appeal,  the  Subordinate  Judge,  decreed  in  1890 

favour  of  the  plaintiff.     The  following  cases  were  alluded  to  in  their  judg-  AUG.  12. 
ments  : — Bamchandra  Mankeshtvar  v.  Bhimrav  Bavji  (1),  Adimtilam  Pillai 

v.  Kovil  Chinna  Pillai  (2),  Venkatagopal  v.  Bangappa  (3).  APPEL- 

The  defendants  preferred  this  second  appeal.  LATE 

Sadaqopacharyar,  for  appellant.  OlVIL. 

Bhashyam  Ayyangar  and  Desikacharyar,  for  respondent. 

JUDGMENT. 

Ifc  is  argued  that  the  lower  Court  is  wrong  in  holding  that,  as  pur- 
chaser at  the  revenue  sale,  respondent  is  entitled  to  demand  the  faisal  rate. 
Having  regard  to  Section  12  of  Regulation  XXV  of  1802  and  to  the  provi- 
sions of  Sections  32  and  41  of  the  Revenue  Recovery  Act,  the  purchaser 
at  a  revenue  sale  is  prima  facie  entitled  to  demand  the  faisal  rate.  In  the 
present  case  the  tenant  (now  appellant)  has  cited  no  evidence  to  show  the 
circumstances  under  which  the  lower  rent  was  accepted,  or  that  the  pur- 
chaser was  under  any  legal  obligation  to  accept  such  lower  rate. 

This  second  appeal  is  dismissed  with  costs. 


13  M.  480. 

APPELLATE  CIVIL. 
Before  Mr.  Justice.  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


NATESAYYAN  (Plaintiff),  Appellant  v.  NARASIMMAYYAR 
(Defendant),  Respondent*      [20th  and  21st  March  and  8th  May,  1890.] 

Minor —Suit  against  guardian  of  a  minor —Immaterial  irregularity — Minor' s  interest 
bound. 

In  a  suit  by  an  adopted  son,  after  the  death  of  his  adoptive  father,  to  recover 
ancestral  laud  sold  in  execution  of  a  decree  against  his  adoptive  mother  therein 
[481]  described  as  the  guardian  of  the  present  plaintiff,  who  was  then  an  infant, 
it  appeared  that  the  decree  had  been  passed  on  a  bond  executed  by  the  then 
defendant  in  respect  of  a  debt  due  by  her  late  husband  : 

Held,  that  the  plaintiff  should  be  regarded  as  a  party  to  the  suit  in  which  the 
decree  executed  against  the  land  had  been  passed,  and  that  the  present  suit 
should  be  dismissed. 

[R.,  20  B.  534  (536)  ;  9  O.P.L.B.  50  (51)  ;  3  M.L.J.  264  (266).] 

APPEAL  against  the  decree  of  T.  Ganapafci  Ayyar,  Subordinate  Judge 
of  Kumbakonam,  in  original  suit  No.  28  of  1887. 

The  plaintiff  sued  to  recover  possession  from  the  defendants  of  cer- 
tain land,  part  of  the  property  left  by  his  adoptive  father,  Mabalinga  Ayyar, 
who  died  in  August  1869.  It  appeared  that,  on  the  death  of  Mahalinga 
Ayyar,  his  wife,  Seshi  Ammal,  took  the  management  of  the  property,  the 
plaintiff  being  a  minor.  Sesbi  Ammal  in  1870  executed  a  bond  in  favour  of 
one  Subramanya  Sastri,  who,  in  1872,  brought  a  suit  upon  it  against  her 
and  obtained  a  decree  and  in  execution  brought  the  land  now  in  question 
to  sale.  The  plaint  and  the  decree  in  that  suit  described  the  defendant 
as  "  Seshi  Ammal,  guardian  and  mother  of  Natesan  (the  present  plaintiff) 
11  years  old,  adopted  son  of  Mahalinga  Ayyar  deceased,  residing  at  Vep- 
pattur,"  and  the  sale  certificate  issued  to  the  execution-purchaser  from 

*  Appeal  No.  192  of  1888. 
(2)  1  B.  577.  (2)  2  M.H.C.B.  22.  (3)  7  M.  365. 
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whom  the  present  defendant  derived  title  described  her  in  similar  lan- 
guage. 

In  the  present  suit  the  plaintiff's  case  was  that  Seshi  Animal's  debt 
did  not  bind  him  and  that  the  decree  against  her  and  the  proceedings  taken 
in  execution  of  it  could  not  affect  his  title  to  the  land. 

The  Subordinate  Judge  held  that  Seshi  Animal's  bond  was  executed 
in  respect  of  a  debt  due  by  her  late  husband  and  that  the  plaintiff  was  to 
be  regarded  as  a  party  by  his  guardian  to  the  suit  brought  upon  it,  not- 
withstanding the  informality  in  the  description  of  the  parties,  which  was 
found  not  to  have  prejudiced  the  plaintiff :  he  accordingly  dismissed  the 
suit. 

The  plaintiff  preferred  this  second  appeal. 

Bhashyam  Ayyangar  and  Pattabhirama  Ayyar,  for  appellant. 
Ramachandra  Rao  Saheb  and  Mahadeva  Ayyar,  for  respondent. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — The  property  in  dispute  originally  be- 
longed to  one  Mahalinga  Ayyar,  who  died  in  August  1869,  leaving 
him  surviving  a  widow,  named  Seshi  Ammal,  and  the  appellant, 
his  adopted  son.  The  appellant  was  then  a  minor  and  attained 
his  majority  only  in  1879.  During  his  minority  [482]  it  would 
seem  his  adoptive  mother  was  in  management  of  the  property.  In 
1872  one  Subramanya  Sastri  instituted  original  suit  No.  119  on 
the  file  of  the  District  Muasif  of  Kumbakonam  upon  a  bond  executed 
in  his  favour  by  the  guardian  in  1870  and  it  resulted  in  a  money  dacree 
in  his  favour  in  July  1872.  In  execution  of  that  decree  the  property 
in  dispute  was  put  up  to  sale  and  Subramanya,  the  then  plaintiff, 
became  its  purchaser.  In  consequence  of  other  transactions,  which 
it  is  not  necessary  to  mention  here  in  detail,  the  property  passed  from 
him  to  the  respondent,  who  entered  into  possession  in  1875.  It  is  not 
disputed  that  the  decree  passed  in  original  suit  No.  41  of  1875  for 
Es.  8,500  and  odd  created  a  valid  charge  on  the  property  in  question  and 
that  Subramanya  Sastri  satisfied  the  charge  before  he  resold  the  property 
to  the  respondent.  The  appellant's  case  was  that  he  was  not  prooerly 
made  a  party  to  original  suit  No.  119  of  1872,  that  the  debt  which 
was  decreed  in  that  suit  was  fictitious,  or  even  if  real,  not  binding  upon 
him,  and  that  he  was  entitled  to  set  aside  the  Court  sale  as  fraudulent 
and  to  recover  back  the  property  subject  to  payment  of  what  might 
be  found  due  on  account  of  the  charge  created  by  the  decree  in  original 
suit  No.  41  of  1875.  The  Subordinate  Judge  has  found  that  the  bond, 
which  was  the  basis  of  original  suit  No.  119  of  1872,  was  executed  by 
Seshi  Ammal  for  a  debt  due  by  Mahalinga  Ayyar  and  not  either  for 
money  raised  for  her  own  purposes  or  without  consideration. 

The  oral  evidence  as  to  the  nature  of  the  debt  was  conflicting  and 
satisfactory  reasons  are  given  by  the  Subordinate  Judge  in  supoort  of  his 
finding.  The  admission  before  us  that  Exhibit  III  is  genuine  and  the 
appellant's  omission  to  produce  the  list  of  debts  attached  to  his  father's 
will  appear  to  me  also  to  turn  the  balance  of  testimony  against  him  and 
I  see  no  ground  for  disturbing  the  finding  of  the  Subordinate  Judge  ;  but 
the  substantial  question  for  decision  is  whether  the  appellant  was  a  party 
to  original  suit  No.  119  of  1872-  The  plaint  in  that  suic  (Exhibit  P)  des- 
cribed the  de'endant  in  the  following  terms  : — Seshi  Ammal,  guardian  and 
mother  of  Natesan,  11  years  old,  adopted  son  of  Mahalinga  Ayyar 
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deceased,  residing  at  Veppatbur,  Kumbakonam  taluk.  The  decree  passed 
in  that  suit  described  the  defendant  in  the  same  terms. 

The  sale  certificate  (Exhibit  VII)  described  the  defendant,  whose 
right,  title  and  interest  was  sold,  as  Seshi  Ammal,  guardian  and 
[483]  mother  of  Natesan,  11  years  old.  It  is  urged,  for  the  respondent, 
that  the  appellant  was  the  real  defendant  in  the  suit  and  that  the  execu- 
tion sale  biniis  him.  Our  attention  ia  also  drawn  to  the  fact  that  the 
decree  debt  was  one  which  was  binding  on  the  appellant  and  that  the 
description  disclosed,  according  to  the  practice  of  the  Courts  prior  to  1869, 
an  intention  to  make  the  appellant  liable  by  suing  his  natural  guardian  in 
her  capacity  as  his  guardian. 

On  the  other  hand,  it  is  contended,  for  the  appellant,  that  he  was  not 
a  party  to  the  suit  ot  1872  and  that  the  sale  is  nob  binding  on  him.  It 
is  argued  that  the  description  was  not  in  accordance  with  the  rule  of 
practice  prescribed  hy  the  High  Court  on  the  23rd  July  1869  and  that 
there  is  also  no  trace  of  Sashi  Animal's  appointment  as  guardian  ad  litem. 
It  is  also  said  that,  as  the  guardian,  who  executed  the  bond,  she  would 
not  ba  eligible  for  appointment  as  guardian  ad  litem  if  the  debt  was  to  be 
disputed.  The  omissions,  to  which  the  appellant's  pleader  draws  atten- 
tion, are  no  doubt  errors  of  procedure,  but  there  remains  the  fact  that  the 
debt  was  binding  upon  him  and  there  was  the  intention,  as  disclosed  by  the 
description  in  the  plaint,  decree  and  sale  certificate,  to  make  him  liable, 
however  defective  that  description  might  have  been.  In  cases  like  this, 
where  a  Court  sale  is  sought  to  be  set  aside  nearly  twelve  years  after  it 
had  taken  place,  I  think  we  should  look  at  the  substance  of  the  plaint  and 
the  decrea  and  the  sale  certificate,  and,  if,  by  doing  so,  the  intention  to 
make  the  minor  the  responsible  defendant  is  clear  and  the  errors  of 
procedure  have  in  no  way  prejudiced  him,  we  ought  not  to  set  aside 
the  sale.  The  same  principle  was  laid  down  by  the  Full  Bench  of  this 
Court  in  Ittiachan  v.  Velappan  (1),  with  reference  to  sales  in  execution  of 
decrees  against  persons,  who  appear,  from  the  proceedings  in  the  suit,  to 
have  been  sued  as  karnavans  of  Malabar  tarwads.  In  Suresh  Chunder 
Wum  Choiudhry  v.  Jugut  Chunder  Deb  (2)  it  was  held  by  the  Full  Bench 
of  the  High  Court  at  Calcutta  that,  when  the  suit  was  substantially 
brought  against  the  minor,  the  error  of  description  was  one  of  form  and 
could  not  without  proof  of  prejudice  invalidate  a  decree  against  him. 
The  real  question  is  whether  the  appellant  was  substantially  a  party  to 
the  suit.  Having  regard  to  the  description  of  the  defendant  in  Exhibits 
F,  VI  and  VIE  and  to  the  fact  that  the  plaint  of  1872  was  framed  in 
[484]  accordance  with  the  practice  prior  to  1869,  I  am  unable  to  hold 
that  the  minor  was  not  the  real  defendant  in  original  suit  No.  1 19  of 
1872.  The  pleader  for  the  appellant  lays  stress  on  the  omission  to  appoint 
the  natural  guardian  as  guardian  for  the  suit,  but  I  fail  to  see  how  it  has 
prejudiced  him  when  the  decree-debt  was  one  which  he  was  bound  to  pay. 
He  had  an  opportunity  in  tha  present  suit  Co  show  that  the  debt  was  not 
binding  upon  him,  but  he  has  failed  to  show  it. 

Eeliance  is  placed  on  the  case  of  Ganqa  Prosad  Chowdhry  v.  Umbica 
Churn  Coondoo  (3),  in  which  it  was  said  that  the  Full  Bench  decision 
referred  to  an  affidavit  by  the  guardian.  In  the  case  before  us  the  plaint 
stated  that  Seshi  Ammal  was  the  guardian  and  it  was  verified.  In  1872, 
the  present  Procedure  Code  was  not  in  force  and  the  error  of  description 
was  a  mere  irregularity  or  error  of  form.  The  plaint  impugned  the  decree 
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no  fraud  being  made  oub,  the  appel- 
procedure,  whereby  he  has  nob  been 


and  the  purchase  as  fraudulent,  and 
lant's  pleader  falls  back  on  errors  of 
prejudiced. 

I  do  nob  consider  that  the  appe  il  can  be  supported  and  I  would 
(Hsmiss  it  with  costs.  As  regards  the  memorandum  of  objections  we  have 
already  disposed  of  the  question  of  jurisdiction,  and,  in  the  view,  which  I 
take  of  the  merits  of  the  appeal,  it  is  unnecessary  to  discuss  the  other 
questions.  It  is  also  dismissed. 

SHEPHARD,  J. — I  felt  some  difficulty  in  the  case  owing  to  the  fact 
that  there  was  no  evidence  that  Seshi  Ammal  was  appointed  guardian  to 
defend  the  suit  of  1872  or  that  the  plaintiff's  interests  were  properly  re- 
presented in  that  suit ;  but  seeing  that  Seshi  Arnmal  was  admittedly 
guardian  of  the  plaintiff  and  was  treated  as  such  in  the  proceedings  in  the 
former  suit,  and,  moreover,  that  the  plaintiff  had  no  real  defence,  I  do  not 
think  that  he  can  now  take  advantage  of  the  irregularity.  In  other 
respects  I  agree  with  the  judgment  of  Muttusami  Ayyar,  J. 


13  M. 488. 

[485]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 

NARAYANA  (Defendant),  Appellant  v.  EAMACHANDRA  AND 

OTHERS  (Plaintiff's  Representatives},  Respondents* 

[16th  and  23rd  July,  1890.  J 

Land  Acquisition  Act— Act  X  of  1870  —  Land  given  as  compensation — Regulation  II  of 
1803  (Madras),  Section  44 — Darkhast  rules. 

The  owner  of  certain  land  taken  up  under  the  Land  Acquisition  Act,  after  the 
amount  of  compensation  had  been  fixed,  conveyed  her  interest  to  the  present 
defendant,  who  applied  for  the  land  now  iu  dispute  in  lieu  of  compensation,  it 
being  then  Government  waste,  and  this  application  was  granted  and  the  deed  of 
exchange  executed.  The  plaintiff  and  another  had  previously  applied  under 
darkhast  rules  for  the  land  now  in  dispute,  but  the  Collector  ordered  the  land  to 
be  placed  in  possession  of  the  defendant.  The  Board  cf  Revenue,  however,  direct- 
ed that  the  land  be  made  over  to  the  prior  darkhastdars  on  terms  which  were 
complied  with  and  they  were  put  into  possession.  The  plaintiff  having  been 
subsequently  dispossessed  by  the  defendant,  now  sued  for  a  declaration  of  title 
and  for  possession. 

Held,  that  the  plaintiff  was  entitled  to  the  land  as  against  the  defendant. 

SECOND  appeal  against  the  decree  of  C.  Kamachaudra  Ayyar, 
Acting  District  Judge  of  Nellore,  in  Appeal  Suit  No.  98  of  1888,  confirming 
the  decree  of  T.  Bamachandra  Row,  District  Munsif  of  Nellore,  in  Original 
Suit  No.  371  of  1887. 

Suit  for  a  declaration  of  title  to,  and  for  possession  of,  certain 
land.  The  plaintiff  and  one  Ragavacharlu  (deceased)  were  the  owners  of 
the  land  adjoining  the  land  in  question  in  the  suii ;  about  10  years  before 
suit,  they  had  darkhasted  for  the  land  now  in  question  and  the  plaint  set 
out  that  they  had  paid  Es.  300  and  been  put  in  possession  on  the  29bh 
of  March  1887  and  that  the  plaintiff  had  since  been  dispossessed  by  the 
defendant  of  the  moiety  of  the  land  which  he  had  been  put  into  possession. 

It  appeared  that  certain  land  belonging  to  one  Kamakshamma  was 
taken  up  by  Government  under  the  Land  Acquisition  Act  in  December 
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J884  ;  the  compensation  was  agreed  upon  in  the  following  month  and 
shortly  afterwards  Kamakshamma  sold  her  interest  to  the  present  defend- 
ant, who  applied  for  the  land  now  in  suit,  which  was  then  Government 
waste  in  lieu  of  money  compensa-[486]tion.  This  application  was 
granted,  as  appears  by  Exhibit  D,  which  is  referred  to  in  the  judgment, 
being  a  letter  from  the  Collector  of  the  district  to  the  Board  of  Eevenue,  in 
which  reference  was  made  to  G.O.,  No.  66,  dated  15th  of  January  1885,  of 
which  paragraph  2  is  as  follows : — 

"  When  the  amount  of  compensation  has  been  determined  by  the  Court, 
"  it  will  of  course  be  open  to  the  zemindar  to  accept  a  reduction  of 
"  peishcush  or  to  demand  payment  of  the  amount  awarded  by  the  Court." 
The  Collector  expressed  the  opinion  that  "  in  allowing  the  money 
"  compensation  to  be  commuted  to  land  compensation"  he  acted  in  accord- 
ance with  the  spirit  of  that  paragraph  "  which,"  he  added  "  clearly 
"  recognises  the  principle  that  it  is  not  binding  on  us  to  pay  money  compen- 
''  sation  only,  though  it  may  be  awarded  to  suit  the  requirements  of  law, 
"whether  the  party  desires  to  have  either  money  or  land." 

On  the  14th  of  October  1885,  the  plaintiff  and  Viraragavacharlu 
protested  against  the  grant  of  the  land  to  the  defendant,  and,  in  right 
of  their  darkhast,  offered  to  pay  to  Government  the  compensation  money 
fixed  for  the  land  of  Kamakshamma.  This  application  was  refused;by 
the  Collector  and  the  defendant  was  put  into  possession  ;  the  plaintiff 
and  Eagavacharlu  appealed  to  the  Board  of  Eevenue,  who,  on  receipt  of 
the  letter  from  the  Collector  alluded  to  above,  directed  that  the  land  should 
be  delivered  to  the  applicants  on  their  paying  the  amount  which  the 
defendant  had  paid  for  Kamaksbamma's  title.  The  applicants  complied 
with  the  above  condition.  No  patta  had  been  issued  in  the  name  of  the 
defendant. 

The  District  Munsif  held  that  the  plaintiff  was  entitled  to  a  half 
share  of  the  land  in  question  and  passed  a  decree  accordingly.  On  appeal, 
the  District  Judge  confirmed  this  decree,  observing  : — "  The  plaintiff  and 

Eaghavacharlu  should  have  got  the  land  if  it  had  been  disposed  of  under 

the  darkhast  rules  as  prior  darkhastdars  and  as  occupants  of  adjacent 
"  lands.  They  were  entitled  to  the  first  refusal,  which  the  Collector 

would  undoubtedly  have  allowed  them  and  avoided  interference  of 
"  the  Board  with  his  order  if  the  whole  case  had  been  fairly  laid 
"  before  him  in  time.  If  it  was  thought  that  the  darkhast  rules  reed 

not   be   followed  when   lands    governed    by  them   are  to  be  given   in 

exchange  of  lands  taken  up  as  in  this  case,  it  would  have  the  effect  of 
"  [487]  defeating  bona  fide  claimants  under  the  rules.  The  Collector's 
"  order  permitting  exchange  was  not  final  and  it  was  not  an  act  done  by 

him  under  a  statute,  which  alone  would  vest  in  the  assignee  an  unde- 
"  feasible  title  such  as  cannot  be  upset  except  by  a  law  suit.  The  order 
"  was  appealable  and  reversible  by  the  Board,  who  have,  in  the  exercise 

of  their  power,  modified  tha  order  and  awarded  the  land  to  the  plaintiff 
"  and  Eaghavacharlu.  The  patta  is  not  yet  issued  to  the  defendant's 
"  name,  and,  consequently,  no  title  had  been  created  in  his  favour.  The 

Land  Acquisition  Act  X  of  1870  does  not  provide  for    assignment  of 

waste  land  for  money  compensation  awarded,  and,  consequently,  assign- 
"  ment  of  waste  land  cannot  be  under  the  Act.  What  was  the  Collector's 
"  power  ?  He  had  power  to  dispose  of  assessed  waste  land  under  the 
"  darkhast  rules,  and  he  would  be  justified  in  granting  such  lands  consis- 
"  tently  with  the  rules.  His  orders,  are  appealable  to  the  Board  of 

Eevenue,  who  have  power  to  cancel  or  modify  the  order." 
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The  defendant  preferred  this  second  appeal. 
Bhashyam  Ayyangar,  for  appellant. 

Parthasaradhi  Ayyangar  and  Subramanya  Ayyar,  for  'respond- 
ents. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — The  question  for  decision  in  this  second 
appeal  is  whether,  upon  the  facfcs  found,  the  appellant  is  entitled, 
as  purchaser,  to  the  lands  sued  for.  Land  Survey  No.  654  in  the  village  of 
Viragalla,  Nellore  taluk,  belonged  to  a  Hindu  lady  named  Kamaksbamma. 
In  December  1884,  it  was  taken  up  for  public  purposes  by  the 
Government  under  Act  X  of  1970,  and  in  January  1885  compensation  was 
awarded  to  her,  the  amount  being  fixed  with  her  consent  at  Rs.  237  plus 
15  per  cent.,  thereon.  In  February  1885.  the  appellant  purchased 
Kamakshamma's  interest  in  the  land  for  Rs.  300  and  applied  to  the 
Deputy  Collector  for  the  land  sued  for  being  given  to  him  in  lieu  of 
compensation  in  money.  In  October  1885,  the  Deputy  Collector  granted, 
with  the  Collector's  permission,  the  appellant's  application,  and  took  from 
him  a  deed  of  exchange.  The  land  in  dispute  was  then  Government 
waste.  The  respondent  and  another  had  previously  applied  for  it,  under  the 
darkhast  rules  and  their  application  had  bean  rejected  on  the  ground 
that  the  land  had  been  reserved  as  tank-bed.  In  October  1885,  they 
protested  against  its  grant  to  the  appellant  and  contended  that,  as  prior 
[488]  darkhastdars  and  occupants  of  adjacent  lands,  they  had  a  preferen- 
tial claim  under  the  darkhast  rules.  The  Collector,  however,  overruled 
their  objection  and  directed,  on  the  30th  October  1885,  that  the  land  be 
placed  in  the  appellant's  possession.  The  respondents  appealed  to  the  Board 
of  Revenue  who  ordered,  on  the  3rd  April  1886  that  the  land  in  dispute 
be  made  over  to  the  prior  darkhastdars  on  their  paying,  within  one  week 
from  that  date,  the  purchase-money  which  the  appellants  had  paid  to 
Kamakshamma.  Bat  the  appellant  re  fused  to  receive  the  purchase-money 
and  give  up  the  land.  On  the  matter  being  reported  to  the  Board  of  Re- 
venue, the  Board  directed  the  Collector  to  receive  the  money  and  place  it 
in  deposit  for  payment  to  the  appellant;  when  he  might  desire  to  take  it 
and  to  put  the  prior  darkhastdars  in  possession.  When  this  order 
was  carried  out,  the  appellant  brought;  a  possessory  suit  (original  suit 
No.  249  of  1887)  on  account  of  bis  dispossession  and  obtained  a  decree 
for  possession  being  restored  to  him.  Thereupon  che  respondent  brought 
this  suit  to  establish  his  title  to  the  land  and  to  recover  it  from  the  appel- 
lant. Both  the  Courts  below  upheld  ihe  respondent's  claim  to  a  moiety  of 
the  land.  Hence  this  second  appeal.  I  am  of  opinion  that  the  decision  of 
the  Courts  below  is  correct.  Neither  the  appellant  nor  his  vendor  Kamak- 
shamma had  a  right  to  insist  upon  a  grant  of  land  in  exchange  for  the  one 
taken  up  by  the  Government  under  Act  X  of  1870.  That  enactment  only 
contemplates  an  award  of  compensation  in  money  and  lends  no  support 
to  the  appellant's  claim.  It  is  not;  denied  that  respondent  was  prior 
darkhastdar  and  occupied  adjacent  lands  ;  consequently,  the  appellant's 
claim  cannot  likewise  be  supported  under  the  darkhast  rules  which 
recognise  the  respondent's  preferential  claim  and  allow  an  appeal  to  the 
Board  of  Revenue.  Assuming  that  the  Collector  granted  the  land  as 
stated  in  Exhibit  D  under  the  impression  that  he  was  at  liberty  to  do  so 
with  reference  to  the  spirit  of  paragraph  2  of  G.O.,  No.  66, 1  find  no  war- 
rant in  it  for  his  declining  to  recognise  any  preferential  claim  which 
third  parties  may  have  under  the  darkhast  rules,  and  I  cannot  therefore 
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say  that,  the  Board  of  Revenue  was  crecluded  from  holding  that  he  ought 
not  to  have  refused  to  recognise  such  claim.  As  regards  the  contention 
that  the  land  in  question  was  the  property  of  Government  and  after  the 
Collector  gave  it  under  a  special  contract,  in  exchange  for  some  land 
taken  up  for  the  Government,  it  was  not  competent  to  [489]  the 
Board  of  Revenue  to  entertain  an  appeal  and  to  rescind  the  contract, 
it  is  not  in  my  judgment  tenable.  As  already  observed,  the  con- 
tract was  not  one  made  under  Act  X  of  1870.  Nor  was  the  Collector 
authorized  by  the  Government  Order  cited  either  to  disregard  preferential 
claims  under  darkhast  rules  or  to  act  otherwise  than  subject  to  the  super- 
vision and  the  authority  of  the  Board  of  Revenue.  I  may  here  refer  to 
Section  44,  Regulation  II  of  1803,  which  provides  that  Collectors  shall  not, 
in  any  case,  authorize  the  alienation  of  land  without  authority  from  the 
Board  of  Revenue.  The  conclusion  I  come  to  is  that  the  order  of  the  Board 
is  not  at  variance  with  any  rule  of  law.  On  this  ground,  I  would  dismiss 
this  appeal  with  costs. 

SHEPHAED,  J. — I  am  of  the  same  opinion.  The  appellant's  case 
depends  on  the  validity  of  the  Collector's  proceedings  with  regard  to  the 
land  in  dispute.  The  Collector's  action  was  overruled  by  the  Board  of 
Revenue  in  an  order  passed  on  the  5th  June  1866  in  favour  of  the  present 
plaintiff  and  his  fellow  petitioner  ;  and,  unless  the  Collector  was  competent 
to  give  the  appellant  a  good  title,  independently  of  the  darkhast  rules  and 
the  control  of  the  Board  of  Revenue,  it  is  clear  that  the  appeal  must  fail. 
The  Regulation  II  of  1803,  to  which  reference  was  made  in  the  argument, 
distinctly  negatives  any  independent  authority  in  the  Collector  to  alienate 
public  lands  and  the  circumstances  that  the  land  was  granted  in  lieu  of 
compensation  for  other  land  taken  up  under  Act  X  of  1870  does  not 
make  the  darkhast  rules  any  the  less  applicable.  I  would  dismiss  the 
appeal  with  costs. 


13  M.  490. 

[490]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Handley  and  Mr.  Justice  Weir. 
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KANHAEANKUTTI  (Plaintiff),  Appellant  v.  UTHOTTI  (Defendant], 
Respondent*      [21st  July  and  5th  August,  1890.] 

Malabar  law — Right  of  pre-emption  under  otti — Waiver — Limitation   Act — Act   XV  of 
1877,  Section  28. 

A  jenmi  having  demised  certain  land  in  Malabar  on  otti  to  defendant  No.  3 
in  1869,  sold  the  jenm  title  to  the  plaintiff  and  defendants  Nos.  1  and  2  in  1886. 
In  1888  defendant  No  3  made  a  further  advance  to  and  obtained  a  renewed 
demise  from  defendants  Nos.  1  and  2.  The  plaintiff  now  sued  more  than  six 
years  after  the  sale  to  recover  his  share  (defendant  No.  3  being  in  possession)  on 
payment  of  one-third  of  the  otti  amount : 

Held,  that  (whether  or  nob  the  suit  was  maintainable  as  framed)  the  third 
defendant  had  a  right  of  pre-emption  as  ottidar,  which  had  not  been  waived  by 
him  and  was  not  barred  by  limitation,  and  which  constituted  a  good  defence  to 
the  suit. 

[R.,  15  M.  401  (402) ;  20  M.  305  (310)  ;  24  M.  449  (464)  ;  29  M.  336  (341)  =  1  M  L  T. 
153;  30  M.  388  (391)  =  17  M.L.J.  329  =  2  M.L.T.  354;  17  lod.  Gas.  337  (338)  = 
23M.L.J.  607  =  12  M.L.T.  535  =  (1912)  M.W.N.  1217  (1218).] 

*  Second  Appeal  No.  970  of  1889. 
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SECOND  appeal  against  the  decree  of  C.  Gopalan  Nayar,  Sub- 
ordinate Judge  of  North  Malabar,  in  Appeal  Suit  No.  478  of  1888, 
confirming  the  decree  of  V.  Kelu  Erati,  District  Munsif  of  Pynad,  in 
Original  Suit  No.  176  of  1888. 

Suit  to  recover  a  one-third  part  of  a  paramba  demised  on  otti  to 
defendant  No.  3  on  28th  January  1869. 

It  appeared  that  plaintiff  and  defendants  Nos.  1  and  2  wero  tbe 
younger  children  of  the  janmi,  by  whom  the  land  in  question  was  demised 
on  obti  to  defendant  No.  3  ou  the  above  date.  The  eldest  son  of  the  jenmi 
took  the  land  on  lease  from  defendant  No.  3.  Subsequently,  in  October 
1886,  the  jenmi  sold  her  right  to  tbe  paramba  now  in  question  to  tin 
plaintiff  and  defendants  Nos.  1  and  2  and  sold  the  jenm  of  another 
paramba  to  the  wife  of  her  eldest  son,  reserving  the  obti  of  Rs.  300  due 
to  defendant  No.  3  equally  on  each  of  them.  Defendant  No.  3  brought 
original  suit  No.  277  of  3887  against  his  lessee  and  the  vendees  of  the 
jenmi  for  recovery  of  both  parambas  under  the  otfci  and  obtained  a 
decree  on  the  15bh  of  February  1888.  After  the  decree,  defendant  No.  3 
[491]  advanced  a  further  sum  of  Rs.  50  to  defendants  Nos.  1  and  2  and 
a  further  sum  to  the  wife  of  the  lessee  and  obtained  renewed  demises  of 
both  parambas. 

The  District  Munsif  dismissed  the  suit,  holding  that  the  plaintiff's 
purchase  was  invalid  as  against  defendant  No.  3,  who,  being  the  holder  of 
the  otti,  had  a  right  of  pre-emption,  which  he  held  had  nob  been  waived. 
His  decree  was  affirmed  on  appeal  by  the  Subordinate  Judge. 

The  plaintiff  preferred  this  second  appeal. 

Sankaran  Nayar,  for  appellant. 

Sankara  Menon,  for  respondent. 

JUDGMENT. 

The  first  point  argued  before  us  on  second  appeal  is  that  third  defend- 
ant's right  of  pre-emption,  assuming  it  to  exist,  is  no  bar  to  this  suit, 
inasmuch  as  it  does  not  invalidate  the  sale  to  plaintiff  and  first  and  second 
defendants  altogether,  but  only  gives  third  defendant  a  right  to  have  the 
sale  transferred  to  him  on  offering  to  pay  the  price  paid  to  the  jenmi.  In 
support  of  this  contention  Ajudhia  Bakhsh  Singh  v.  Arab  Alt  Khan  (1) 
and  Vasudevan  v.  Keshavan  (2)  are  relied  on.  Neither  of  these  cases 
appears  to  us  to  be  in  point.  The  case  of  Ajudhia  Bakhsh  Singh  v.  Arab 
AliKhan(l)  relates  to  the  right  of  pre-emption  among  co-sharers  under 
Muhammadan  law,  which  is  a  very  different  thing  from  the  right  of  pre- 
emption of  an  otti-holder  under  Malabar  law.  In  Vasudevan  v.  Keshavan  (2) 
all  that  was  decided  was  that  a  holder  of  a  veppu  mortgage,  which 
appears  to  carry  with  it  the  right  of  pre-emption  and  also  the  preferential 
right  to  make  further  advances,  had  no  right  to  set  aside  the  further 
mortgage,  but  was  only  entitled,  on  tendering  the  price,  to  claim  that  the 
further  mortgage  should  be  transferred  to  him.  As  to  the  right  of  pre- 
emption ic  was  found  in  that  case  that  an  offer  was  made  to  the  karnavan 
at  the  auction  sale  to  purchase  at  the  price  offered  by  the  highest  bidder 
and  the  offer  was  refused,  so  that  the  question  of  pre-emption  did  not  arise 
On  the  other  band,  Cheria  Krishnan  v.  Vishnu  (3)  is  a  distinct  authority 
that  the  right  of  pre-emption  is  a  good  defence  to  a  suit  to  redeem. 

Another  point  raised  is  that  the  third  defendant's  right  of  pre- 
emption is  extinguished  by  Section  28  of  the  Limitation  Act,  more  than 


(1)  7  A.  892. 


(2)  7  M.  309. 
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six  years  having  elapsed  since  the  sale ;  but  Section  28  only  [492] 
applies  to  suits  for  possession  of  property.  Third  defendant  has  DO 
need  to  bring  any  suit  for  possession  of  the  property  in  question.  He 
has  already  obtained  a  decree  for  such  possession.  The  only  suit  be  would 
have  to  bring  to  assert  his  right  of  pre-emption  would  be  a  suit  to  set 
aside  the  sale  to  the  plaintiff  and  the  first  and  second  defendants  and  to 
compel  them  to  convey  the  property  to  him  on  his  paying  the  price  they 
had  paid,  and,  even  if  such  a  suib  is  barred,  the  right  is  not  extinguished 
by  Section  28. 

It  has  been  found  by  both  Courts  that  third  defendant's  right  of  pre- 
emption has  not  baen  waived  ;  and,  that  being  so,  it  is  a  good  defence  to 
this  suit  and  it  ia  unnecessary  to  consider  the  other  ground  upon  which 
the  District  Munsif  decides  against  plaintiff,  viz.,  that  he  cannot  redeem 
one-third  of  the  paramba  on  paying  one-third  of  the  otti  amount  due  on  it, 
though  that  appears  to  us  equally  fatal  to  plaintiff's  suit  as  framed.  The 
second  appeal  fails  and  must  be  dismissed  with  costs. 


13  M.  492. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.B.  Collins,  Ki.,  Chief  Justice, 
and  Mr.  Justice  Weir. 


SUNDARAM  (Plaintiff),  Appellant  v.  ANNANGAR  AND  OTHERS 
(Defendants),  Respondents*      [22nd  July,    1890.] 

CiviL  Procedure  Code — Act  XIV  of  1882,  Sections  561— Act  VII  of  1888,    Section  48— 
Time  allowed  for  memorandum  of  objections. 

An  appeal  cannot  definitely  be  posted  until  the  Court  has  ascertained  that 
notice  of  the  appeal  has  been  served  on  the  respondent  and  a  date  must  then  be 
fixed  not  less  than  one  month  from  the  date  of  service. 

SECOND  appeal  against  the  decree  of  W.  F.  Grahame,  District  Judge 
of  Tinnevelly,  in  Appeal  Suit  No.  1691  of  1888,  modifying  the  decree  of 
C.  SriraDgachariar,  District  Munsif  of  Srivelliputur,  in  Original  Suit 
No.  335  of  1887. 

Suit  foi  Us.  300  for  damages  for  defamation.  The  District  Munsif 
passed  a  decree  that  the  plaintiff  do  recover  from  all  the  defendants,  other 
than  the  defendants  Nos.  9  and  14,  Us.  10. 

[493]  On  appeal  against  this  decree,  which  appeal  was  disposed  of 
less  than  a  month  after  the  date  of  the  service  of  notice  on  the  plaintiff, 
the  District  Judge  modified  the  decree  of  the  District  Munsif  by  decree- 
ing the  plaintiff  four  annas  damages  with  proportionate  costs. 

The  District  Judge  said  : — "  For  plaintiff,  as  respondent,  I  have  been 
"  told  that  I  ought  not  to  take  up  the  appeal  until  a  month  has  elapsed 
"  from  the  date  of  plaintiff  receiving  notice,  because  he  is  '  thinking'  of  fil- 
"  ing  a  cross-appeal  in  the  shape  of  a  memorandum  of  objections  under 
"  Section  561,  Civil  Procedure  Code,  and  that,  under  Section  561,  as  amend- 
"  ed  by  Act  VII  of  1888,  respondent  can  file  a  memorandum  of  objections 
"  within  a  month  from  the  date  of  receiving  notice.  No  petition  was  filed 
"  informing  me  of  plaintiff's  intention  or  asking  for  an  adjournment,  and  I 
"  was  not  asked  in  so  many  words  to  adjourn  the  appeal  to  enable  plaintiff 
"  to  put  in  a  memorandum  of  objections.  I  was  merely  told  that  the 

'  Second  Appeal  No.  908  of  1889. 
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"  pleader  would  like  the  hearing  to  be  put  off,  because  plaintiff  is  '  think- 
"  ing  whether  he  will  put  in  a  memorandum  of  objections  or  not.'  Plaintiff 
'  signed  his  pleader's  vakalat  on  16tb  instant  just  a  fortnight  ago  and  he 
is  not,  in  my  opinion,  entitled  to  have  an  appeal  kept  pending  merely  to 
"  enable  him  to  make  up  his  mind.  I  am  the  less  inclined  to  put  off  the 
"  hearing,  inasmuch  as  I  find  that  plaintiff  is  entitled  to  no  more  than  four 
"  annas  damages  for  his  wounded  feelings." 

The  plaintiffs  preferred  this  second  appeal. 

Parthasaradhi  Ayyangar,  for  appellant. 

Sankaran  Nayar,  for  respondents. 

JUDGMENT. 

The  law — Section  561,  Civil  Procedure  Code,  as  amended  by  Act 
VII  of  1888,  Section  48 — allows  a  respondent  to  file  a  memorandum  of 
objections  within  one  month  from  the  date  on  which  notice  has  been 
served  on  him  or  on  his  pleader.  The  right  so  conferred  is  an  absolute 
right  and  the  hearing  of  the  appeal  cannot  be  advanced  so  as  to"  defeat 
this  provision.  The  District  Judge  in  this  case  was  made  awaie  that 
the  respondent  contemplated,  but  had  not  quite  decided  on  filing  a 
memorandum  of  objections  ;  but  this  circumstance  was,  we  think,  im- 
material. Whether  the  District  Judge  knew  of  the  respondent's  intention 
or  not,  the  respondent  had  a  month's  time  within  which  to  file  his 
memorandum  of  objections,  and  the  appeal  could  not  be  definitely  [494] 
posted,  we  consider,  until  the  Court  or  its  officer  had  ascertained  that 
notice  had  been  served.  It  should  then  have  been  posted  for  some  date 
not  less  than  a  month  from  the  date  of  service  on  the  respondent. 

We  must,  therefore,  allow  this  appeal,  and,  reversing  the  District 
Judge's  judgment,  we  remand  the  appeal  for  rehearing,  after  giving  due 
notice  to  the  parties  and  allowing  to  the  respondent  the  time  prescribed 
by  law  for  filing  a  memorandum  of  objections. 

The  second  appellant  will  have  his  costs  in  this  appeal.  The  costs 
in  the  Courts  below  must  abide  the  event. 


13  M.  494. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


VENKATRATNAM  (Defendant  No.  3),  Appellant  v.  EEDDIAH 

AND  OTHERS  (Plaintiff  and  Defendants,  Nos.  1  and  2),  Respondents.* 

[llth  August,  1890.] 

Evidence  Act— Act  1  of  1872,  Section  92—  Collateral  evidence  to  show  that  an  apparent 
sale  deed  was  a  mortgage — Variance  between  pleading  and  proof. 

In  a  suit  by  an  attaching  creditor  to  set  aside  an  order  (which  allowed  an  ob- 
jection made  to  his  attachment  by  one  claiming  under  a  sale-deed  from  the  judg- 
ment-debtor), and  for  the  declaration  of  the  judgment-debtor's  title,  the  sole 
issue  framed  was  whether  the  sale-deed  was  bona  fide  and  supported  by  consi- 
deration : 

Held,  that  the  plaintiff  was  entitled  to  show  by  collateral  evidence  that  the 
sale-deed  was  really  a  usufructuary  mortgage  and  that  the  mortgage  had  expired. 

[R.,  L.B.R.  (1893—1900)  154  (156)  ;  3N.L.R.  19  (31);  72  P.R.  1901  =  114  P.L  R.  1901; 
Cons.,  16  M.  SO  (81).] 

*  Second  Appeal  No.  830  of  1889. 
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SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie,  District 
Judge  of  Kistna,  in  appeal  suit  No.  745  of  1888,  reversing  the  decree  of 
M.  B.  Sundara  Kau,  District  Munsif  of  Masulipatam,  in  original  suit 
No.  42  of  1888. 

In  original  suit  No.  669  of  1885  in  the  Subordinate  Court  of  Cocanada, 
the  present  plaintiff  obtained  a  decree  against  defendant  No.  1  and  in 
execution  attached  the  land  in  question  in  the  present  suit.  The  son, 
since  deceased,  of  defendant  No.  3,  intervened  in  execution,  claiming  title 
under  a  registered  instrument,  dated  24th  May  1877,  and  executed  to  him 
and  defendant  No.  2  by  defendant  [495]  No.  1.  That  claim  having  been 
allowed,  the  plaintiff  now  sued  for  the  cancellation  of  the  order  allowing 
that  claim  and  for  a  declaration  of  the  title  of  defendant  No.  1. 

The  only  issue  which  "was  framed  in  the  case  was  as  follows: — 

"  Was  the  suit  property  sold  bona  fide  to  defendant  No.  2  and  the 
"  late  son  of  defendant  No.  3  and  for  consideration  ?" 

The  District  Munsif  recorded  a  finding  on  this  issue  in  the  affirmative 
and  accordingly  dismissed  the  suit.  On  appeal  the  District  Judge,  rely- 
ing upon  the  oral  evidence  of  the  case  and  upon  certain  letters,  which  had 
passed  between  defendants  Nos.  1  and  2  and  the  son  of  defendant  No.  3, 
came  to  the  conclusion  that  the  sale-deed  was  in  reality  a  usufructuary 
mortgage  which  had  now  spent  itself  and  that  it  was  accordingly  open  to 
the  plaintiff  to  attach  the  land. 

Defendant  No.  3  preferred  this  second  appeal. 

Mr.  Ramasami  Raju,  for  appellant. 

Rama  Rau,  for  respondents. 

JUDGMENT. 

It  is  argued  that  document  I  being  registered,  the  Judge  was  in  error 
in  finding  that  the  real  transaction  between  the  parties  was  a  mortgage. 
We  do  not  consider  that  Section  92  of  the  Evidence  Act  has  any  bearing  on 
the  question.  Where  one  party  alleges  that  a  transaction  is  a  sale  and  the 
other  contends  that  it  is  a  mortgage,  it  has  been  held  that  oral  evidence  is 
admissible  to  prove  that  the  real  transaction  was  a  mortgage  (see 
Govinda  v.  Jesha  Premaji  (1),  Mahadaji  Gopal  Baklekarv.  Vithal  Ballal  (2), 
Hem  Chunder  Soor  v.  Kally  Churn  Das  (3),  Baksu  Lakshman  v.  Govinda 
Kanji  (4),  and  Kashi  Nath  Dass  v.  Hurrihur  Mookerjee  (5). 

Another  contention  is  that  neither  plaintiff  nor  defendant  alleged  that 
the  transaction  was  a  mortgage,  as  found  by  the  District  Judge.  There  is, 
however,  in  the  third  defendant's  written  statement  a  distinct  reference  to 
a  promise  made  by  the  third  defendant's  son  to  restore  the  land  on  pay- 
ment of  the  money  due  to  him,  and  the  issue  framed  in  the  case  admitted 
of  either  party  showing  what  the  transaction  really  was.  The  fact  of 
plaintiff  (a  stranger)  having  stated  that  the  sale  was  for  no  consideration 
and  collusive  did  not  preclude  the  Judge  from  finding,  upon  the  evidence, 
that  there  was  consideration  and  that  the  transaction  was  in  fact  a  mort- 
gage. We  dismiss  the  second  appeal  with  costs. 
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13  M.  496. 

[496]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


BANGARUSAMI  (Plaintiff),  Appellant  v.  BALASUBRAMANIAN 
AND  ANOTHER  (Defendants),  Respondents* 
[17th  and  28th  July,  1890.] 

Judgment  of  foreign  Court— Jurisdiction — Notice. 

The  defendants,  who  were  British  subjects,  purchased  goods  from  the  plaintiff 
in  French  territory.  The  plaintiff  sued  the  defendants  in  the  French  Court  and 
obtained  judgment  against  them,  but  the  defendants  neither  resided  nor  owned 
property  in  French  territory,  and  did  not  appear  at  the  trial  and  bad  no  actual 
notice  of  the  proceedings.  In  a  suit  brought  in  British  India  on  the  judgment 
of  the  French  Court : 

Held,  that  the  want  of  notice  to  the  defendant  was  fatal  to  the  suit. 

Quaere,  whether  the  French  Court  would  have  had  jurisdiction  (apart  from 
the  question  of  notice)  if  it  had  been  proved  that  it  was  intended  that  payment 
should  be  made  in  French  territory  ?, 

[R.,  24  B.  86  (88)  ;  28  C.  611  (651)  =  5  C.W.N.  741.] 

SECOND  appeal  against  the  decree  of  S.  Gopalachari,  Subordinate 
Judge  of  Madura  (East),  in  appeal  suit  No.  55  of  1888,  confirming  the 
decree  of  P.  S.  Gurumurti  Ayyar,  District  Munsif  of  Madura,  in  original 
suit  No.  163  of  1887. 

The  plaintiff,  who  was  a  merchant  of  Karikal  within  the  French 
dominions,  sold  goods  to  the  defendants  who  were  British  subjects  and 
resided  at  Madura.  Their  dealings  extended  from  17th  August  1878  to 
22nd  August  1884.  For  the  balance  due  to  the  plaintiff  in  respect  of  such 
dealings,  viz.,  Rs.  402-11-2,  he  sued  the  defendants  in  the  Karikal  Court 
and  obtained  a  decree  ex  parte  on  14th  March  1885.  The  defendants 
having  no  property  within  the  French  territories,  he  got  a  certificate  to 
collect  the  debt  from  them  in  British  India.  He  accordingly  brought  this 
suit  as  above  on  the  judgment  of  the  Karikal  Court. 

The  defendants  admitted  the  dealings  from  October  1879  to  September 
1883,  but  denied  being  indebted  to  the  plaintiff.  They  pleaded  that  they 
were  not  aware  of  the  decree  or  other  proceedings  in  the  Karikal  Court, 
that  the  Karikal  Court  had  no  jurisdiction  as  they  neither  resided  nor 
owned  properties  within  the  French  territory,  that  the  decree  relied  on  by 
the  plaintiff  was  [497]  obtained  fraudulently,  that  they  could  not  defend 
the  case  for  want  of  notice  aud  summons,  that  the  suit  was  time-barred, 
Ac. 

Both  the  District  Munsif  and,  on  appeal,  the  Subordinate  Judge 
found  that  the  defendant  had  no  notice  of  the  French  suit,  and  that  the 
French  Court  had  no  jurisdiction,  and  accordingly  passed  decrees  for  the 
defendants. 

The  plaintiff  preferred  this  second  appeal. 

Mr.  Wedderburn,  for  appellant. 

Mr.  Gantz,  for  respondents. 

Eeference  was  made  in  the  argument  to  the  following  cases  besides 
those  referred  to  in  the  judgment,  viz.,  Hinde  &  Co.  v.  Ponnath  Brayan  (1), 
Parry  &  Co.  v.  Appasami  Pillai  (2),  Copin  v.  Adamson  (3). 

•  Second  Appeal  No.  1711  of  1888. 
U)  4  M.  359.  (2)  2  M.  407.  (3)  L.B.  9  Ez.  345. 
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JUDGMENT. 

MUTTUSAMI  AYYAB,  J. — This  second  appeal  arises  from  a  suit  brought 
by  the  appellant  upon  a  judgment  which  he  had  obtained  against  respond- 
ents in  the  French  Court  at  Karikal.  Both  the  Courts  below  held  that 
the  foreign  tribunal  had  no  jurisdiction,  and  that  respondents  had  no 
actual  notice  of  the  proceedings.  The  District  Munsif  held,  also,  that  the 
French  judgment  was  at  variance  with  the  Act  of  Limitations  in  force  in 
British  India,  but  on  appeal  the  Subordinate  Judge  expressed  no  opinion 
on  that  point.  He  referred,  however,  to  the  appellant's  statement  that 
respondents  had  promised  to  make  payments  at  Karikal  and  carried  on 
dealings  with  him  on  that  footing  and  to  the  respondents'  denial  that  such 
was  the  case,  but  he  considered  that  such  promise  would  not,  even  if  true, 
give  jurisdiction,  and,  therefore,  that  it  was  unnecessary  for  him  to  come 
to  a  distinct  finding  upon  the  conflicting  evidence  on  the  record.  The 
contention  in  second  appeal  is  that  the  French  Court  had  jurisdiction. 

•The  principle  upon  which  actions  on  foreign  judgments  rest  is  that 
the  judgment  of  a  Court  of  competent  jurisdiction  imposes  a  duty  on  the 
defendants  to  pay  the  sum  for  which  the  judgment  has  been  given  (Rus- 
sell v.  Smyth  (l)  and  Williams  v.  Jones  (2).  The  material  question, 
therefore,  is  whether  upon  the  facts  of  this  case)  the  French  Court ;  had 
jurisdiction. 

The  question  of  jurisdiction  depends  on  the  consideration 
whether  the  defendant  owed,  at  the  time  the  suit  was  brought,  [498] 
allegiance  to  the  French  law,  either  permanent  or  temporary,  or 
voluntarily  submitted  to  the  foreign  jurisdiction.  In  the  case  before  us, 
respondents  were  not  French  subjects  and  they  were  not  domiciled  in 
French  territory,  and,  therefore,  they  owed  no  permanent  allegiance  to  the 
French  law.  Nor  did  they  reside  or  own  property  in  French  territory 
when  the  suit  was  brought  or  at  any  other  time.  Taking  the  word 
"  domicile  "  in  its  widest  sense,  there  is  no  foundation  for  saying  that  they 
owed  at  least  temporary,  if  not  permanent,  allegiance,  or  had  the  protection 
of  the  French  law  in  respect  of  their  property.  So  far  the  decision  of  the 
Courbs  below  is  right.  It  is  argued  by  the  appellant's  counsel  that 
respondents  bought  goods  at  Karikal,  they  were  there  when  they  did  so, 
and  that  that  circumstance  was  sufficient  to  give  jurisdiction  to  the 
French  Court.  To  this  contention  I  cannot  accede.  In  Mathappa  Chetti 
v.  Chellappa  Chetti  (3)  the  defendant  casually  resorted  to  the  foreign  terri- 
tory of  Puducottah,  and,  whilst  there  drew  a  bill  for  money  due  to  the 
plaintiff  who  resided  in  that  territory,  and  this  Court  held,  relying  on  the 
Civil  Law,  that  a  casual  passage  through,  or  a  momentary  presence  in,  a 
8tate,was  not  sufficient  to  create  jurisdiction,  but  that  something  much  more 
permanent  was  necessary,  although  it  might  not  amount  to  domicilium. 
Again  in  Bousillon  v.  Bousillon  (4)  the  defendant,  a  Swiss  subject,  entered 
into  the  agreement  sued  upon  with  the  plaintiffs,  French  subjects,  residing 
in  France  when  he  was  in  France  on  a  temporary  visit,  and  Fry,  J,,  held 
that  that  circumstance  was  not  sufficient  to  give  jurisdiction  to  the  French 
Court,  and  observed  that  at  the  time  of  making  the  contract  there  was  no 
intention  on  his  (defendant's)  part,  or,  as  far  as  he  can  gather,  on  the  part 
of  the  plaintiffs  that  he  should  take  up  his  residence  in  France.  As  to 
the  dictum  of  Blackburn,  J.,  in  Schibsby  v.  Westenholz  (5),  on  which  the 
appellant's  counsel  appears  to  rely,  Fry,  J.,  considered  that  the  dictum 


1890 

JULY  28. 

APPEL- 
LATE 
CIVIL. 

13  H.  496. 


(D9M.  &  W.  810. 
(3)  1  M.  196. 


(4)  L.R.  14  Ch.  D.  351. 
1059 


(2)  13  M.  &  W.  628. 
(5)  L.R.  6  Q.B.  155. 


13  Mad.  499 


INDIAN   DECISIONS,   NEW  SERIES 


[Yol. 


1890 
JUDY  28. 

APPEL- 
LATE 
CIVIL. 

13  M.  496. 


referred  to  a  causal  unexpected  leaving  of  the  foreign  country  by  a  person 
who  was  permanently  resident  there  at  the  time  when  the  contract  was 
entered  into.  It  is  an  undisputed  fact  in  the  case  chat  the  respondents 
did  not  appear  during  the  trial  in  the  French  Court  and  that  judgment 
was  passed  against  them  ex  parte,  consequently  no  question  of  voluntary 
submission  to  jurisdiction  or  waiver  could  arise  from  their  conduct  with 
reference  to  the  trial  in  [499]  the  Court  at  Karikal.  There  is,  however,  one 
point  in  regard  to  which  further  inquiry  might  be  necessary  before  adopting 
the  opinion  of  the  Lower  Courts  as  to  jurisdiction.  The  Subordinate  Judge 
considered  it  unnecessary  to  decide  whether  the  respondents  promised  to 
make  payments  to  the  appellant  at  Karikal,  and  if  so,  whether  Karikal  was 
not  the  locus  solutionis.  On  this  point  Fry,  J.,  observed  in  Rousillon 
v.  Rousillon  (1)  that  the  place  where  the  contract  is  to  be  performed  is  a 
very  material  circumstance,  adding,  however,  that  in  that  case  the  contract 
was  one  which  might  be  performed  or  broken  anywhere.  The  question 
does  not  appear  to  have  arisen  in  Mathappa,  Ghetti  v.  Chellppa  Chetti  (2). 
The  passage  on  which  the  Subordinate  Judge  apparently  relies  is 
the  one  in  which  Bar  is  cited  as  having  remarked  that  Savigny's 
rule — the  place  of  fulfilment  indicates  the  proper  forum — although  very 
often  giving  the  true  solution,  cannot  be  treated  as  a  principle.  The  Sub- 
ordinate Judge  has  evidently  misapprehended  the  import  of  this  passage. 
Both  Bar  and  Wharton  while  referring  to  the  rule  that  the  debtor's 
domicile  indicates  the  competent  forum  as  embodying  the  true  general 
principle,  they  do  not  deny  that  the  locus  solutionis  is  material,  but  say, 
on  the  contrary,  that  when  the  obligation  definitely  fixes  the  place  of  per- 
formance, it  will  furnish  the  true  solution.  The  finding  in  this  case, 
however,  that  the  respondents  had  no  actual  notice  of  the  proceedings  in 
the  French  Court  is  decisive.  The  general  rule  is  that  a  personal  judg- 
ment based  solely  on  extra-territorial  service,  the  defendant  not  being 
domiciled  within  the  jurisdiction,  is  internationally  invalid,  and  one  state 
cannot  in  this  way  obtain  jurisdiction  over  a  person  domiciled  in  another 
state — See  Wharton  649.  Whatever  effect,  therefore,  the  service  under 
the  Code  Civil  of  France  may  have  in  French  territory,  it  cannot  be  treat- 
ed as  sufficient  when  the  defendant  is  a  British  subject  domiciled  in 
British  territory  where  there  is  no  special  contract  on  his  part  for  service 
and  when  the  service  is  internationally  invalid. 

The  case  of  Becquet  v.  MacCarthy  (3)  is  not  in  point,  for  the  Island 
of  Mauritius  at  the  time  of  the  suit  belonged  to  the  Sovereign  of  Great 
Britain,  though  French  law  was  administered  there,  and  the  defendant 
was  only  absent  from  the  island  when  the  proceedings  were  instituted 
there. 

[300]  On  this  ground,  I  am  of  opinion  that  the  second  appeal  cannot 
be  supported  and  must  be  dismissed  with  costs 

SHEPHARD,  J. — The  appellant's  suit,  based  on  a  judgment  of  the 
French  Court  at  Karikal,  has  been  dismissed  on  the  ground  that  that 
Court  had  no  jurisdiction  and  chat  the  defendants  had  no  notice  of  the 
proceedings  against  them.  The  defendants  reside  in  Madura  and  are  British 
subjects,  and  it  is  not  suggested  that  they  even  have  property  in  Karikal. 
But  it  is  argued  that  the  French  Court,  nevertheless,  had  jurisdiction,  be- 
cause it  was  at  Karikal  that  the  goods  were  purchased  in  respect  of  which 
a  balance  was  claimed  by  the  appellant,  and  there  is  evidence,  with  regard 
to  which  the  Subordinate  Judge  has  recorded  no  decided  finding,  that  a 
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promise  was  made  by  the  defendants  to  pay  at  that  place.  It  is  fur- 
ther contended  that  sufficient  notice  of  the  proceedings  was  conveyed  to 
the  defendants. 

The  exact  circumstances  under  which  the  dealings  between  the  plain- 
tiff, who  resides  in  Karikai,  and  the  defendants  took  place  are  nob  stated, 
and  if.  does  not  appear  that  the  defendants  personally  visited  Karikai,  but 
it  is  said  that  whether  he  did  go  there  or  not,  he  must  be  taken  to  have 
promised  to  pay  at  that  place  and  that,  therefore,  Karikai  was  the  proper 
forum.  Reliance  is  placed  on  a  passage  in  Blackburn,  J.'s,  judgment  in 
Schibsby  v.  Westenholz  (l)  where  that  learned  Judge  says  : — "Now  on  this 
"we  think  some  things  are  quite  clear  on  principle.  If  the  defendants  had 
*'  been  at  the  time  of  the  judgment  subjects  of  the  country  whose  judgment 
"  is  sought  to  be  enforced  against  them,  we  think  that  its  laws  would 
"have  bound  them.  Again,  if  the  defendants  had  been  at  the  time  when 
"the  suit  was  commenced  resident  in  the  country,  so  as  to  have  the  benefit 
41  of  its  laws  protecting  them,  or,  as  it  is  sometimes  expressed,  owing  tempor- 
ary allegience  to  that  country,  we  think  that  its  laws  would  have  bound 
"  them.  If  at  the  time  when  the  obligation  was  contracted  the  defendants 
41  were  within  the  foreign  country,  but  left  it  before  the  suit  was  instituted, 
'  we  should  be  inclined  to  think  the  laws  of  that  country  bound  them; 
41  though  before  finally  deciding  this  we  should  like  to  hear  the  question 
41  argued." 

It  is  said  that  this  dictum  justifies  us  in  holding  that  a  traveller  casu- 
ally passing  through  a  foreign  country  and  incurring  a  debt  CS01]  thereby, 
becomes  subject  to  the  jurisdiction  of  the  Courts  of  that  country  and  there- 
fore under  an  obligation  to  obey  their  judgment. 

The  decision  in  Mathappa  Chetti  v.  Ghellappa  Ghetti  (2)  is  a  distinct 
authority  against  this  contention,  and  I  can  find  no  support  for  it  in  the 
later  case  of  Rousillon  v.  Bousillon  (3),  which  was  also  cited.  In  the 
course  of  the  argument  in  that  case  Fry,  J.,  asks  whether  in  the  passage 
above  cited,  Blackburn,  J.,  did  not  refer  to  a  casual  unexpected  leaving  of 
the  foreign  country  by  a  person  who  was  permanently  resident  there 
at  the  time  when  the  contract  was  entered  into,  and  the  decision  was 
that  as  the  defendant's  stay  in  France,  where  the  contract  was  made,  was 
only  temporary  and  casual,  and  it  did  not  appear  that  either  party 
contemplated  performance  in  France,  the  judgment  of  the  French  Court 
imposed  no  duty  upon  him.  Although  not  an  authority  for  the  main 
contention  of  the  appellant's  counsel,  this  judgment  would  tend  to  support 
the  proposition  that  the  French  Court  might  have  had  jurisdiction  if  it 
had  been  proved  that  it  was  intended  that  payment  should  be  made  at 
Karikai ;  and  the  decision  in  Mathappa  Ghetti  v.  Chellappa  Chetti  (2)  is 
in  no  wise  inconsistent  with  that  proposition.  (See  also  Wharton's  Con- 
flict of  Laws,  first  edition,  §  793).  It  is  not,  however,  necessary  to  express 
any  opinion  on  this  point,  because  I  think  that  the  finding  that  no  notice 
was  given  to  the  defendant  is  fatal  to  the  plaintiff's  suit — -see  Whar- 
ton,  second  edition,  §  654.  On  this  latter  point,  the  case  of  Becquet  v. 
MacGatthy  (4)  was  cited  by  Mr.  Wedderburn.  But  that  case  is  an 
entirely  different  one  froni  the  present,  for  it  appeared  there  that 
the  testator,,  whose  executrix  was  defendant,  had  been  possessed  of  real 
estate  in  the  Island  of  Mauritius,  and  that  in  the  case  of  a  person  formerly 
resident  in  the  island  absenting  himself  and  not  leaving  any  attorney,  it 
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1890        was  the  duty  of  the  Procurator- General  to  take  care  of  his  interests.     NO- 
JULY  28.     such  circumstances  were  proved  in  the  present  case.     The  service  of  notice 
may   have  been   sufficient  for   the  purpose   of  the  French   Court ;  but    in 
APPEL-      reality  there  was  no  service  at  all. 

LATE  The  appeal  must  be  dismissed  with  costs. 

CIVIL. 


13  M.  496,  13  M.  502. 

[502]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


MALIKAN  (Plaintiff),  Appellant  v.  SHANKUNNI  AND  OTHERS 
(Defendants,)  Respondents*      [llth  and  12th  August,  1890.] 

Malabar  Compensation  for  Tenants'  Improvements  Act— Act  I  of  1887  (Madras,)    Section 
7 — General  Clauses  Act,  s  6. 

A  suit  to  recover  property  in  Malabar  demised  on  kanom  was  pending  when  the 
Malabar  Compensation  for  Tenants'  Improvements  Act  came  into  force  : 

Held, on  the  construction  of  Sections  1,  5,  and  7,  that  the  tenant's  right  to 
compensation  should  be  dealt  with  in  accordance  with  the  provisio  ns  of  that  Act. 

[Diss.,  32  M.  1  =  18  IM.L.J.  98  (tOO)  =  3  M.L.T.  291.] 

SECOND  appeal  against  the  decree  of  E.  K.  Krishna  Menon,  Sub- 
ordinate Judge  of  South  Malabar,  in  appeal  suit  No.  280  of  1888, 
modifying  the  decree  of  N.  Sarvothama  Row,  District  Munsif  of  Calicut. 

This  was  a  suit  filed  before  the  Malabar  Compensation  for  Tenants' 
Improvements  Act  came  into  force  to  recover  a  paramba,  which  had  been 
demised  to  the  defendants  on  kanom  ;  the  plaintiff  offered  to  pay  a 
certain  sum  in  respect  of  the  improvements  effected  on  the  property  by 
the  defendants  and  the  amount  of  the  compensation  was  the  substantial 
question  in  the  suit. 

The  District  Munsif  passed  a  decree  for  the  plaintiff,  fixing  the  sum 
payable  in  respect  of  the  improvements  Es.  706-3-8  ;  on  appeal  the 
Subordinate  Judge  modified  the  decree  by  reducing  the  sum  payable  to> 
Es.  561-5-8. 

The  plaintiff  preferred  this  second  appeal. 

Sundara  Ayyar,  for  appellant. 

Sankaran  Nayar,  for  respondents. 

JUDGMENT. 

The  first  contention  in  support  of  this  appeal  is  that  due  effect  has 
not  been  given  to  Exhibit  H.  That  document  shows  that  the  sub-kanomdar 
paid  the  kanomdar  in  1871  compensation  for  201  cocoanut  trees,  but  the 
jenmi  was  no  party  to  the  instrument, and  the  Subordinate  Judge  relied  on 
the  report  made  by  two  commissioners  regarding  the  age  of  the  trees.  The 
[503]  jenmi  paid  costs  for  improvements  in  1851,  and  the  finding  that 
compensation  is  now  payable  for  trees,  which  are  planted  or  came  to  bear 
fruit  afterwards,  is  open  to  no  legal  objection.  • 

The  next  contention  is  that  the  present  suit  was  pending  when 
Madras  Act  I  of  1887  came  into  force  and  that  the  Sub-Judge  was  in  error 
in  assessing  the  compensation  under  the  Act.  Our  attention  is  also 
drawn  to  Section  6  of  the  General  Clauses  Act  and  to  the  decision  of  thia 


•  Second  Appeal  No.  897  of  1889. 
1062 


IY.] 


MUTTIA   V.   APPASAMI 


13  Mad.  504 


Court  in  Avudulla  v.  Mahadevi  (1).  It  is  provided  by  Section  1  of  Act  I 
of  1887  that  the  Act  shall  come  into  force  at  once  and  by  Section  5  that, 
whenever  a  Court  makes  a  decree  for  the  ejectment  of  a  tenant,  it  shall 
determine  the  amount  of  compensation  (if  any)  due  to  the  tenant  for  im- 
provements and  make  the  decree  conditional  on  the  payment  of  that 
amount  to  the  tenant.  It  is  further  provided  by  Section  7  that  nothing  in 
any  contract  made  after  the  1st  January  1886  shall  take  away  or  limit 
the  right  of  a  tenant  to  make  improvements  and  claim  compensation  for 
them  in  accordance  with  the  provisions  of  this  Act. 

The  present  suit  was  instituted  after  the  1st  January  1886,  and  Sec- 
tion 7  discloses  an  intention  to  recognize  the  tenant's  right  to  claim 
compensation  from  that  date  in  accordance  with  the  provisions  of 
the  Act,  notwithstanding  an  express  contract  to  the  contrary.  The  cus- 
tomary mode  of  computing  compensation  cannot  have  a  higher  effect  than 
an  express  contract.  The  decision  in  Avudulla  v.  Mahadevi  (1)  is  not  in 
point.  This  second  appeal  cannot  be  supported  and  is  dismissed  with 
costs.  The  memorandum  of  objections  is  not  pressed  and  it  is  also  dis- 
missed with  costs. 


13  M.  504. 
[504]  APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 
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MUTTIA  (Plaintiff),  Appellant  v.  APPASAMI  AND  OTHEKS 
(Defendants),  Respondents*      [18th  and  24th  April,  1890.] 

Civil  Procedure  Code, — Act  XIV  of  1882,  Sections  244,  318,  334— Petition  by  purchaser 
at  Co  art- sale  for  possession  — Obstruction— Appeal  against  order — Limitation  Act — 
Act  XV  of  1871,  Schedule  II,  Articles  167,  179. 

On  an  application  made  in  1888  under  Civil  Procedure  Code,  Section  318,  by 
the  purchaser  at  a  Court-sale  (who  was  the  assignee  of  the  decree  which  was 
being  executed),  praying  for  delivery  of  possession  of  the  property  purchased,  it 
appeared  that  the  sale  took  place  in  1885,  that  it  was  confirmed  in  1886,  and 
that  in  January  1887  an  order  was  made  for  delivery  of  possession  to  the  pur- 
chaser. The  judgment- debtor  had  resisted  the  purchaser's  efforts  to  obtain 
possession  in  1887  and  set  up  in  bar  of  the  application  in  1888  an  oral  agreement 
alleged  to  have  been  made  between  him  and  the  purchaser.  The  application  was 
rejected : 

Held,  (1)  that  an  appeal  lay  against  the  order  rejecting  the  application  ; 

(2)  that  the  application  not   being  a  complaint  of  obstruction,   was  not 
barred  by  limitation  and  should  be  heard  and  determined  on  the  merits. 

[P.,  35  B.  452  =  13  Bom.L.R.  661  (668)  =  lllnd.  Gas.  987  ;  16  Ind.  Gas.  432  =  (1913) 
M.W.N.  179  ;  8  M.L.J.  193  (194)  ;  Appr.,  8  M.L.T.  388;  X.,  17  A.  222  (224)  ; 
31  A.  82  (90)  =  6  A.L  J.  71  =  5  M.L.T.  185;  16  M.  20  (22);  26  M  740i741)  =  13 
M.L.J.  237  (238)  ;  28  M.  87  (88)  =  14  M.L.J.  474  ;  32  M.  136  =  19  M.L.J.  224 
(226)  =  4  M.L.T.  350;  1  8.L.R.  172  (174);  Disappr..  1  C.W.N.  658  (659);  D., 
15  M.  226  (229);  19  M.  29  (31)  ;  26  A.  365  (366)  =  A.W.N.  (1906)  46.] 

APPEAL  against  the  order  of  C.  Venkoba  Chariar,  Subordinate  Judge 
of  Madura  (West),  made  on  miscellaneous  petition  No.  181  of  1888  in 
original  suit  No.  36  of  1878. 

Application  under  Civil  Procedure  Code,  Section  318,  for  delivery  of 
immoveable  property  in  the  occupancy  of  the  judgment-debtor.  The 

*  Appeal  against  order  No.  16  of  1889. 
1)  Appeal  No.  164  of  1887  (not  reported). 
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1890       judgment-debtor  set  up  an  agreement  between  him  and  the   applicant   in 
APRIL  24.    bar  of  the  application  and  raised  also  a  plea  that  since  a  former  attempt  to 

obtain  delivery  was  rendered  futile  by  the  assertion  of  his  right,  the  present 

APPBL-     application  was  barred  under  Limitation    Act,    Schedule  II,  Article   167. 
LATE       The  Subordinate  Judge   held    that  the   application    was    not   barred  by 
CIVIL.      limitation,  and,  after  referring  to  circumstances  which  in  his  view  rendered 
the  agreement  set  up  probable,  added  that  "  as  the  obstruction   was  under 
13  M.  504.    colour  of  a  legal  right,"  the  matter  should  be  determined  in  a  regular  suit, 
which  under  the  circumstances  should  be  brought  by  the  present  applicant. 
The  plaintiff  preferred  this  appeal. 
[505]  Subramanya  Ayyar,  for  appellant. 

Mr.  Wedderburn,  Bhashyam  Ayyangar  and  Sambamurti  Ayyar,  for 
respondents. 

JUDGMENT. 

BEST,  J. — The  appellant  is  the  assignee  of  the  decree  obtained  by 
the  plaintiff  in  original  suit  No.  36  of  1878  on  the  file  of  the  Subordinate 
Court  of  Madura  (West).  As  such  assignee  he  executed  the  decree,  and 
on  the  attached  property  being  put  up  for  sale,  himself  purchased  the 
house  now  in  question.  Respondent  No.  1  was  one  of  the  defendants  in 
the  suit  No.  36  of  1878  and  owner  of  this  property  at  the  time  of  the  sale 
above  mentioned.  The  order  appealed  against  was  passed  by  the  Subor- 
dinate Judge  on  a  petition  presented  by  the  appellant  as  purchaser  at  the 
auction  sale  for  possession  of  the  property  under  Section  318  of  the  Code 
of  Civil  Procedure,  which  application  was  opposed  by  the  respondent  No.  1, 
alleging  that  he  was  entitled  to  retain  the  property  under  an  oral  agree- 
ment come  to  between  himself  and  appellant  subsequent  to  the  sale.' 
He  further  contended  that  appellant's  cresent  application  was  barred 
under  Article  167  of  Schedule  II  of  the  Limitation  Act,  by  reason  of  a 
period  of  more  than  30  days  having  elapsed  since  appellant  was  obstruct- 
ed by  respondent  No.  1  in  former  proceedings  taken  for  obtaining 
possession  of  the  same  property. 

The  Subordinate  Judge  has  held  this  latter  objection  to  be  invalid  on 
the  authority  of  Ramasekara  v.  Dharmaraya  (l)  ;  but  he  has  at  the  same 
time  rejected  the  appellant's  application  to  be  put  in  possession  of  the 
property  on  the  ground  that  the  first  respondent's  obstruction  is  "under 
"  cover  of  a  legal  right,  though  inchoate  and  contingent,  and  this  being  so, 
"  the  question  practically  is,  who  has  to  go  to  a  regular  suit  to  establish 
"  his  right,"  and  that,  ''  in  the  circumstances,  the  purchaser  should  have 
"  recourse  to  it." 

The  preliminary  objection  is  taken  on  behalf  of  respondent  No.  1  that 
the  order  objected  to  is  not  appealable. 

If  the  order  in  question  had  been  passed  on  a  complaint  of  resistance 
made  either  under  Section  334  or  under  Section  328  of  the  Code  of  Civil 
Procedure,  it  is  possible  that  both  the  objections  (l)  that  the  order  is  not 
appealable,  (2)  that  the  application  as  made  to  the  Lower  Court  was  time- 
barred,  would  have  had  to  be  [506]  allowed.  But  as  a  matter  of 
fact,  the  application  made  by  the  appellant  was  expressly  made  with 
reference  to  Section  318  of  the  Code,  for  delivery  of  possession  of  the 
property  purchased.  It  was  in  no  sense  a  complaint  either  under  Section 
328  or  under  Section  334  of  the  Code.  The  mere  fact  of  the  Court  below 
applying  these  sections  to  the  case  is  not  sufficient  to  deprive  the  appellant 

(l)  5  M.  113. 
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of  the  right  of  appeal  that  he  might  otherwise  possess.  Section  334  is 
solely  for  the  benefit  of  a  purchaser  at  a  sale  in  execution,  and  read 
with  Section  328  it  is  very  clear  that  it  is  not  imperative  on  the 
part  of  such  purchaser  to  complain  of  resistance  or  obstruction  ;  as 
pointed  out  by  West,  J.,  in  Balvant  Santarem  v.  Babaji  (1),  the  language 
of  Section  328  is  that  the  decree- holder  "may,"  not  that  he  "must," 
proceed  in  the  way  indicated.  There  is,  therefore,  nothing  to  prevent  the 
decree-holder  or  purchaser  who  has  been  obstructed  or  resisted  in  his 
attempt  to  get  possession  of  the  property  decreed  or  purchased  (as  the 
case  may  be)  from  making  a  fresh  application  for  delivery,  without 
making  any  complaint  under  Section  228  or  334  of  the  Code. 

The  question  is  one  relating  to  the  execution  of  the  decree  between 
the  representative  of  the  original  decree-holder  (now  assignee)  and  one  of 
the  defendants  in  the  suit.  It  falls,  therefore,  within  Section  244  of  the 
Code  of  Civil  Procedure  and  is  appealable.  The  fact  of  the  decree-holder 
having  subsequently  become  the  purchaser  of  the  property  makes  no 
difference,  as  has  been  held  by  this  Court  in  Viraraghava  v.  Venkata  (2) 
and  Vallabhan  v.  Pangunni  (3). 

Being  a  question  falling  within  Section  244,  it  must  be  decided  by 
the  Court  executing  the  decree  and  not  in  a  separate  suit ;  consequently 
the  Lower  Court's  order  is  erroneous  in  that  it  leaves  the  matter  in  dispute 
for  settlement  in  a  regular  suit  to  be  brought  by  the  appellant  as  purchaser. 
The  Subordinate  Judge  is  also  in  error  in  saying  that  the  purchase 
by  the  decree- holder  was  in  1884.  The  sale  took  place  on  the  9th  May 
1885,  but  it  was  not  confirmed  till  2nd  August  1886,  and  the  first  order 
for  delivery  of  the  property  to  the  purchaser  (now  appellant)  was  made  on 
the  12bh  January  1887. 

The  case  must  ba  remanded  for  disposal  by  the  Lower  Court  unless, 
as  contended  by  respondent  No.  1,  the  application  is  barred  [507]  under 
Article  167  of  Schedule  II  of  the  Limitation  Act.  That  article  is, 
however,  inapplicable  for,  as  already  pointed  out,  this  was  not  a  complaint 
of  resistance  or  obstruction,  but  an  application  for  delivery  of  possession 
in  execution  of  a  decree,  the  limitation  period  for  which  is  three  years 
under  Article  179  of  Schedule  II. 

The  Lower  Court's  order  must,  therefore,  be  set  aside  and  the  case 
remanded  for  disposal  on  the  merits. 

Respondent  No.  1  must  pay  the  appellant's  costs  of  the  appeal. 
The  rest  of  the  costs  incurred  hitherto  will  be  provided  for  in  the  order  to 
be  passed  by  the  Sudordinate  Judge. 

MUTTUSAMI  AYYAE,  J. — I  am  also  of  opinion  that  the  matter  in  dispute 
between  the  purchaser  at  the  Court- sale  and  the  judgment-debtor  should 
be  determined  under  Section  244  of  the  Code  of  Civil  Procedure.  Having 
regard  to  the  language  of  Section  334, 1  am  unable  to  uphold  the  contention 
that  the  Court-sale  operated  to  satisfy  the  decree  in  original  suit  No.  4 
of  1882  and  that  a  subsequent  agreement  regarding  the  purchase  prior 
to  the  delivery  of  possession  under  Section  318  does  not  relate  to  the 
execution  of  the  decree.  The  purchaser  in  this  case  was  the  decree-holder 
and  the  party  obstructing  the  delivery  of  possession  was  a  judgrrent-debtor, 
and  the  oral  agreement  set  up  in  justification  of  the  obstruction  prevents 
in  effect  the  completion  of  the  purchase  by  transfer  of  possession.  By 
declaring  in  Section  334  that  the  provisions  of  Chapter  XIX  relating  to 
resistance  or  obstruction  to  a  decree-holder  in  obtaining  possession  of  the 
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property  adjudged  to  him  are  applicable  to  resistance  or  obstruction  to  the 
purchaser  of  any  immoveable  property  at  a  Court-sale  obtaining  delivery 
of  the  property  purchased,  the  Legislature  regarded  such  delivery  as  a 
step  in  execution  of  the  decree.  When  the  purchaser  is  also  the  decree- 
holder,  the  question  whether  there  was  a  just  cause  for  the  obstruction 
caused  by  the  judgment-debtor,  is  also  one  relating  to  the  execution  of  the 
decree  between  the  parties  to  it  within  the  meaning  of  Section  244.  The 
intention  of  the  Legislature  in  such  cases  seems  to  be,  as  pointed  out 
by  the  late  Chief  Justice  in  Viraraghavav.  Venkata  (1)  to  prevent  matters 
in  execution  becoming  the  cause  of  fresh  litigation.  I  may  also  here 
draw  attention  to  the  fact  that  Section  334  renders  the  provisions  of  the 
[508]  whole  chapter  applicable,  whilst  Section  268  of  Act  VIII  of  1859- 
rendered  only  Sections  226,  227  and  228  applicable. 

For  these  reasons  I  think  an  appeal  lies  and  concur  in  the  order 
proposed  by  my  learned  colleague.  I  do  not  consider  that  the  question 
of  limitation  under  Article  167  arises,  for  the  application  for  delivery 
under  Section  318  is  substantially  an  application  for  execution  of  the 
decree  by  ordering  delivery  of  possession  of  the  property  purchased. 


13  M.  508. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


EAMASAMI  AND  ANOTHER  (Plaintiffs),  Appellants  v.  SUBBUSAMI 
(Defendant  No.  2),  Bespondent*      [15th  September,  1890.1 

Court  Fees  Act— Act  VII  of  1870,  Schedule  I,  Article  1,  Schedule  II,  Article  17. 

In  a  suit  upon  a  hypothecation  bond  it  was  found  by  the  Court  of  first  appeal 
that  the  bond  and  the  debt  secured  thereby  were  binding  on  the  first  defendant, 
but  not  on  the  second  defendant.  The  plaintiff  preferred  a  second  appeal  against 
the  second  defendant  as  sole  respondent : 

Held,  that  the  Court  fee  payable  on  the  second  appeal  should  be  calculated  on 
the  amount  of  the  debt  sought  to  be  recovered. 

[F.,  12  C.P.L.R.  43  (45)  ;  R.,  30  M.  96  (98)  =  16  M.L.J.  458  =  1  M.L.T.  311  (P.B).J 

SECOND  appeal  against  the  decree  of  P.  Narayanasami  Ayyar, 
Acting  Subordinate  Judge  of  Tanjore,  in  Appeal  Suit  No.  829  of  1888, 
reversing  the  decree  of  W.  Gopalachariar,  District  Munsif  of  Tiruvadi,  in 
original  suit  No.  101  of  1888. 

The  plaint  set  out  that  defendant  No.  1  had  executed  to  plaintiff 
No.  1  (who  with  plaintiff  No.  2  was  the  manager  of  their  undivided 
Hindu  family)  on  22nd  October  1882  a  hypothecation  bond  for  Bs.  900, 
that  certain  payments  had  been  made  and  credited  towards  the  amount 
of  the  bond,  and  the  prayer  of  the  plaint  was  as  follows : — 

"  We  therefore  pray  for  a  decree  for  the  recovery  of  the  amount 
"  undermentioned  due  on  the  said  hypothecation  bond,  together  with 
"  fehe  subsequent  interest  and  the  costs  of  the  suit,  making  the  property 
"  hypothecated  liable,  aa  also  the  body  of  [509]  plaintiff  No.  1  who 
"executed  the  hypothecation  bond  and  such  other  property  as  thedefend- 
"  ants  may  own. 

*  Second  Appeal  No.  1136  of  1889. 
(1)  5  M.  217. 
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"To  be  recovered — 

"  The  principal  of  the  said  bond 

"  Interest  thereon  at  f  per  cent,  per  mensem  as  shown 
"  in  the  bond  from  the  date  of  the  bond  to  date 

"  Total  principal  and  interest 
"  Amount  of  credit  as  made  in  the  bond  of  the  payment 

"  on  the  14th  June  1886  towards  the  principal 
"  Amount  of  counter-interest  thereon  from  the  said  date 
"  to  date  at  the  above  rate  of  f  per  cent. 

"  Total  payment  with  counter- interest 

"  Balance  due 
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Defendant  No.  2,  who  had  been  adopted  by  the  husband  (deceased) 
of  defendant  No.  1,  claimed  that  the  debt  was  not  binding  on  him. 

The  District  Munsif  passed  a  decree  against  the  defendants  for  the 
amount  claimed  and  directed  that  if  that  amount  were  not  paid  before 
12th  April  1889,  it  should  be  "  realised  by  the  sale  of  the  hypotheca 
"  mentioned  in  the  plaint,  and  that,  if  deficiency  should  arise,  the  second 
"  defendant's  other  properties  may  be  proceeded  against. " 

On  appeal  the  Subordinate  Judge  said  : — "  the  only  point  for  deter- 
"  ruination  is  whether  the  debts  referred  to  in  the  hypothecation  bond 
"  were  bona  fide  contracted  for  the  second  defendant's  benefit, "  and 
having  determined  this  point  in  favour  of  defendant  No.  2,  he  passed  a 
decree  exonerating  the  second  defendants  and  his  property,  including  the 
land  hypothecated. 

The  plaintiffs  preferred  this  second  appeal,  joining  the  second  defend- 
ant only  as  respondent  and  affixing  to  the  memorandum  of  appeal  a 
Es.  10  stamp  as  if  a  declaratory  decree  were  sought. 

Subramanya  Ayyar,  for  appellants. 

Rama  Bau,  for  respondent. 

JUDGMENT. 

The  appeal  is  substantially  to  establish  the  plaintiffs'  right  to  render 
the  hypothecated  property  belonging  to  the  second  defendant  liable  to  be 
sold  in  satisfaction  of  the  debt  [510]  claimed  in  the  suit.  The  Court 
fees  payable  must,  therefore,  be  calculated  on  this  amount. 

The  appellant  is  allowed  six  weeks  within  which  to  pay  the  deficient 
Court  fees. 


13  H.  510. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Handley  and  Mr.  Justice  Weir. 


SHAIK  SAHEB  (Plaintiff),  Appellant  v.  MAHOMED  AND  ANOTHER 
(Defendants),  Respondents*      [4th  August,  1890.] 

Civil  Procedure  Code— Act  XIV  of  1882,  Sections  13,  102,  158 — Failure  to  pay  Commis- 
sioner's fee — Res  judicata. 

A  suit  for  land  was  dismissed  in  1886  on  the  plaintiff's  failure  to  comply  with 
an  order  to  pay  a  fee  for  the  appointment  of  a  commissioner  to  value  the  land. 

*  Second  Appeal  No.  964  of  1889. 
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No  issues  were  framed  in  the  suit,  and  the  order  directing  payment  of  the  fee 
prescribed  no  time  within  which  it  was  to  In  made.  The  plaintiff  now  sued  the 
defendants  again  for  the  same  land  : 

Held,  that  the  claim  was  not  res  judicata. 

[R.,  18  M.  466  (467).] 

SECOND  appeal  against  the  decree  of  S.  T.  McCarthy,  District 
Judge  of  Chingleput,  in  appeal  suit  No.  387  of  1888,  reversing  the  decree 
of  V.  Subramania  Sastri,  District  Munsif  of  Poonatnallee,  in  original  suit 
No.  107  of  1887: 

Suit  to  recover  possession  of  certain  land.  It  appeared  that  in  ori- 
ginal suit  No.  13  of  1886  on  the  file  of  the  District  Munsif  of  Poonamallee 
the  plaintiffs  had  sued  to  ejecb  the  defendants  from  the  same  land  ;  that 
a  question  having  arisen  as  to  the  valuation  of  that  suit,  the  plaintiff  was 
ordered  to  pay  a  fee  for  a  commissioner  to  be  appointed  to  value  the  land, 
and  that  the  plaintiff  having  failed  to  comply  with  this  order,  the  suit 
was  dismissed,  no  issues  having  been  framed. 

The  District  Munsif  passed  a  decree  as  prayed,  holding  that  the 
suit  of  1886  was  no  bar  to  the  present  suit.  Upon  this  question  he  re- 
ferred to  Alwar  v.  Seshammal  (1),  Venkatachalam  v.  Mahalakshmamma 
(2),  Shankar  Baksh  v.  Daya  Shankar  (3),  Ganesh  Rai  [511]  v.  Kalka 
Prasad  (4),  Kudrat  v.  Dinu  (5)  and  expressed  the  opinion  that  the  suit 
had  not  been  disposed  of  under  Civil  Procedure  Code,  Section  102,  which 
was  not  alluded  to  in  the  order  of  dismissal,  but  under  Section  158  ;  and 
in  that  view  he  held  that  the  matter  in  dispute  was  nob  res  judicata  under 
Section  13,  because  the  issues  arising  in  the  suit  had  not  been  heard  and 
determined. 

The  District  Judge  on  appeal  reversed  the  decree  of  the  District 
Munsif,  holding  that  the  present  suit  was  barred,  whether  the  suit  of  1886 
was  dismissed  under  Section  102  or  Section  158. 

The  plaintiff  preferred  this  second  appeal. 

Sundara  Ayyar,  for  appellant. 

Balaji  Rau,  for  respondents. 

JUDGMENT. 

We  are  of  opinion  that  the  District  Judge  has  erred  in  holding  that 
the  suit  is  res  judicata.  Without  expressing  an  opinion  on  the  decision 
relied  on  by  the  District  Judge.  VenkUachalam  v.  Mahalakshmamma  (2), 
we  are  of  opinion  that  the  circumstances  of  the  former  suit  did  not  fall 
under  Section  158  of  the  Civil  Procedure  Code,  inasmuch  as,  although 
there  was  a  default  in  respect  of  paying  the  commissioner's  fee,  it  appears 
that  no  time  was  granted,  or  in  other  words  no  date  was  fixed  within 
which  the  fee  should  be  paid.  We  think  the  somewhat  stringent  pro- 
visions of  this  section  cannot  be  put  in  force  unless  the  party  has  had 
distinct  notice  in  respect  of  time,  of  what  is  required  of  him,  and  that 
default  in  the  matter  of  time  (compare  Ramaya  v.  Rangaya,  (6),  is  of  the 
essence  of  the  particular  kind  of  default  contemplated.  In  the  present  case 
an  order  was  made  in  general  terms  that  the  commissioner's  fee  should 
be  paid  and  the  suit  was  adjourned  to  a  certain  date  for  inquiry. 

As  there  was  in  our  opinion  no  such  default  as  is  provided  for  in 
Section  158  of  the  code,  we  must  hold  that  the  case  was  not  dealt  with 
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under  that  section,  and  that  therefore  the  suib  now  brought  is  not  govern-       1890 
ed   by    the  opinion   expressed  in  Vencatachalam  v.  Mahalukshmamma  (1).      AUG.  4. 
It  is  clear  also  from  Exhibit  VI  that  the  case  was    not  disposed  of  under 
Section  102  of  the  code.  APPEL- 

We  must  therefore  take  it  that  the   former  suib  was  not  disposed       LATE 
of  under  any  of  the  special   sections  of  the  code  which    raise  a   statu-      CIVIL. 
[512]  tory  bar  to  the  present  suit,  and  as  it  was    nob  adjudicated  on  the 
merits,  ib  cannot  be  barred  under  Section  13  of  the  code.  *3  M.  810. 

For  the  reasons  stabed  we  allow  the  appeal  and  reverse  the  District 
Judge's  decision  and  remand  the  appeal  for  retrial  on  toe  merits. 

The  costs  of  the  suit  and  appeal  will  abide  the  resulb.     Appellant 
will  have  his  cosbs  in  this  second  appeal. 


13  M.  512. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


SAMBASIVA  (Plaintiff],  Appellant  v.  RAGAVA  (Defendant  No.  44), 
Respondent*      [15th  July,   1890.] 

Limitation— Act  XIV  of  1859,  Section  1,  Cl.  12— Act  XV  of  1877,  Schedule  II, 
Article  141 — Hindu  law  -Suit  by  reversioner  on  expiry  of  widow's  and  daughter's 
estate, 

Plaintiff  sued  in  1887  to  recover  property  as  part  of  the  estate  of  his  maternal 
grandfather,  who  died  about  1845,  leaving  (1)  a  widow,  who  inherited  the  property 
and  died  in  1846,  «2j  his  daughter  by  her,  who  took  the  properly  on  her  mother's 
death  and  alienated  it  to  the  defendants  about  1850  and  died  before  suit,  and  (3) 
the  plaintiff's  mother,  who  was  his  daughter  by  another  wife.  The  plaintiff's 
mother  made  no  claim  on  the  property  and  died  in  1883  : 
Held,  the  suit  was  not  barred  by  limitation. 

[F.,   198  P.LR.  1912  =  1  P.W.R.  (N.W.P.P.)  Civil  1912  ;  R.,  19  A.  357  (371)  ;  2  Bom. 
L.B.  106  (107).] 

SECOND  appeal  against  the  decree  of  J.  A.  Davies,  District  Judge  of 
Tanjore,  in  appeal  suit  No.  758  of  1888  modifying  the  decree  of 
T.  Ganapati  Ayyar,  Subordinate  Judge  of  Kumbakonam,  in  original  suit 
No.  12  of  1887.  ' 

The  plaintiff  sued  in  1887  as  reversioner  to  recover  possession  of 
certain  immoveable  properties  tbab  had  belonged  to  his  grandfather  Ven- 
katachaila  and  thence  descended  to  his  widow  Thevanai  and  thence  to 
his  daughter  Bapu,  who  was  a  half-sister  of  plaintiff's  mother  Swarnam, 
a  daughter  of  Venkatachalla  by  another  wife.  Bapu  inherited  the  pro- 
perty about  the  year  1846  and  about  1850  made  alienations  of  it  to  the 
defendants.  Her  half-sister  Swarnam,  plaintiff's  mother,  who  was 
entitled  to  joint  [513]  possession  of  these  properties,  made  no  claim  to 
them  then,  nor  up  to  the  time  of  her  death,  which  happened  in  1883. 

The  District  Munsif  passed  a  decree  for  the  plaintiff  against  the 
defendants  Nos.  1 — 44,  who  were  the  alienees  of  the  grandfather's  property. 
Defendant  No.  44  alone  appealed  against  this  decree  and  the  District 
Judge  reversed  ib  as  against  him,  holding  that  the  plaintiff  had  not  estab- 
lished title  to  part  of  the  land  claimed  from  the  appellant  and  that  the 
claim  as  a  whole  was  barred  by  limitation. 

'  Second  Appeal  No,  962  of  1889- 
(1)  10  M.  272. 
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1890  On  the  question  of  limitation  the  District  Judge  said  : — 

JULY  15.  "  It  will  be  seen  from  the  facts  stated  above  that  plaintiff's  mother's 

"  cause  of  action  arose  in  1850  and  became  barred  in  1862  or  thereabouts. 
APPEL-  "  The  question  is  whether  her  son  can  claim  the  benefit  of  Article  141  of 
LATE  "  the  second  schedule  of  the  Limitation  Act  of  1877  and  thereby  gain 
CIVIL.  "  twelve  years  to  sue  from  the 'date  of  his  mother's  death  in  1883,  in 
"  which  case  his  present  suit  would  be  in  time.  Now  this  case  must  be 
13  M.  512.  "  governed  by  the  Limitation  Act  XIV  of  1859,  for  the  cause  of  action 
"  became  barred  by  limitation  under  that  Act,  that  is,  in  1862  or  1863, 
"long  before  the  Act  of  1871  or  1877  came  into  operation.  Under  that 
"  Act  it  has  been  held  by  the  Privy  Council  that  the  period  of  limitation 
"  as  against  the  reversionary  heir  of  a  dispossessed  female  claiming  the 
"  succession  after  the  female's  death  is  to  be  reckoaed  not  from  the  time 
"  of  the  female's  death,  but  from  the  time  from  which  it  would  have  run 
"  against  the  female  had  she  lived  and  sued  to  recover  the  inheritance  (see 
"  Amirtola.lv.  Bajoneekant  Hitter)  (l).  That  it  seems  to  me  settles  the  ques- 
"  tion  here.  It  is  said  by  plaintiff's  vakil  in  reply  that  there  is  a  difference 
"  between  dispossession  by  trespass  and  loss  of  possession  by  alienation, 
"  a  distinccion  recognized  by  the  Calcutta  High  Court — Gya  Persad  v. 
"  Heet  Narain  (2).  But  the  point  for  the  purposes  of  limitation  is,  when 
"  did  the  possession  of  others  become  adverse  to  plaintiff's  mother,  and  it  is 
"  clear  that  it  became  so  on  the  alienation  of  the  property  (in  which  she 
"  had  a  joint  inheritance)  to  strangers.  That  was  about  the  year  1850,  and 
"  it  was  then  that  her  cause  of  action  arose,  and  she  had  only  twelve 
"  years  from  that  date  to  sue  according  to  the  old  Act.  The  ruling  of 
"the  Privy  Council  above  quoted  must,  therefore,  govern  this  case, 
"  and  Alchamma  v.  Subbarayudu  (3)  must  be  considered  as  overruled  by 
"  the  Privy  Council's  decision.  The  Full  Bench  Ruling  of  the  Calcutta 
"  High  Court,  Srinath  Kur  v.  Prosunno  Kumar  Ghose(4:),  applies  to  the  Limi- 
[514]  "  tation  Acts  of  1871  and  1877,  and  in  that  case  the  female's  right  to 
"  sue  was  not  barred  before  the  coming  into  operation  of  the  former  Act.  The 
"  case  of  Kokilmoni  Dassia  v.  Hanik  Chandra  Joaddar  (5)  would,  however, 
"  appear  to  extend  the  principle  of  that  ruling  to  a  case  where  the  female's 
"  right  was  so  barred  ;  but  there  is  no  express  ruling  to  that  effect  and 
"  the  exact  point  does  not  seem  to  have  been  considered.  The  Limitation 
"Act of  1877  (Section  2)  itself  declares  that  nothing  contained  therein 
"shall  be  deemed  to  revive  any  right  to  sue  barred  under  previous  Acts, so 
"  it  is  not  probable  the  High  Court  of  Calcutta  would  have  thought  of 
"  ruling  otherwise  by  finding  that  a  new  cause  of  action  to  parties  was 
"  given  under  the  latter  Act. 

"  I  must  accordingly  find  that  the  plaintiff's  suit  was  barred  by 
"  limitation,  and,  in  allowing  the  appeal,  I  dismiss  the  suit  with  costs 
"  throughout  as  regards  the  44th  defendant,  the  appellant." 

The  plaintiff  preferred  this  second  appeal. 

Mr.  Gantz  and  Krishnasami  Ayyar,  for  appellant. 

Bhashyam  Ayyangar,  for  respondent. 

JUDGMENT. 

The  appellant  claims  as  daughter's  son  of  one  Venkatachalla,  who 
died,  leaving  a  widow  and  two  daughters. 

The  widow  died  in  1846,  and  subsequently,  in  1850,  one  of  the 
daughters,  Bapu,  made  an  alienation  of  the  property  claimed  by  the  44th 

(1)  15  B.L.R.  10.  (2)  9  C.  93.  (3)  5  M.H.C.R.  428. 

(4)90.934.  (5)  11  C.  791. 
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defendant.     Her  sister,  the   plaintiff's  mother,    made  no  claim  to  it  and        1890 
died  in  1883.     It  does  nob  appear  when  Bapu  died.     The  plaintiff  sued  to     Juirx  15. 
set  aside    the  alienation  in  1887.     The  Judge  found  that   the  suit  was 
barred  by  limitation  and  that  the  plaintiff  had  failed  to  prove    his  rever-     APPEL- 
sionary  right  to  items  Nos.  91,  32  and  88.     The  question  is  whether  the       LATB 
appellant's  claim  in  regard  to  the  other  items  is  barred.     At  the   date  of      CIVIL. 
the  suit  the  present  Act  of  Limitation  was  in  force  and  Article  141  would 
be  applicable.  13  M-  812' 

As  the  plaintiff's  mother  died  only  in  1883,  the  period  would  run  from 
that  date,  provided  that,  as  observed  by  the  Judge,  his  right  was  not  barred 
by  the  Act  of  1859.  Under  that  Act,  Section  1,  Clause  12,  the  period  would 
run  from  the  data  when  the  cause  of  action  accrued.  The  point  for 
determination  is  when  the  cause  of  action  arose  in  the  case  before  us. 
Under  Hindu  Law  the  widow  and  the  daughters  take  a  qualified  estate, 
which  is  interposed  between  that  of  the  last  male  owner  and  the  male  rever- 
sioner, but  as  between  the  family  and  strangers  each  also  represents  the 
[513]  inheritance  for  the  time  being.  In  Nobin  Chunder  Chuckerbutty 
v.  Guru  Persad  Doss  (1)  it  was  held  that  when  a  stranger  dispossessed  the 
widow  by  an  act  of  trespass  and  remained  in  possession  for  twelve  years, 
his  possession  was  adverse  as  well  against  the  reversioner  as  against  the 
widow.  This  principle  has  been  approved  by  the  Privy  Council  in  Amirto- 
lal  v.  Rajoneekant  Hitter  (2).  But  where  the  possession  of  the  defendant 
originates  in  an  invalid  alienation  by  a  widow,  the  alienee  is  entitled  to 
continue  in  possession  during  the  widow's  lifetime  and  the  reversioner' s 
estate  becomes  an  estate  vested  in  possession  on  her  death  only,  and 
from  that  date  only  the  period  of  limitation  would  run  against  him. 
This  view  was  adopted  by  this  Court  in  Atchamma  v.  Subbarayudu  (3). 
We  take  it  therefore  as  settled  law  that  when  the  defendant  gets  into 
possession  under  an  invalid  alienation  made  by  a  widow,  his  possession 
is  not  adverse  against  the  reversioner  until  the  widow's  death,  but  when 
a  defendant  comes  into  possession  by  an  act  of  trespass,  then  the  title 
which  he  acquires  is  good  against  the  representative  of  the  inheritance  for 
the  time  being  and  consequently  against  the  reversioner. 

The  peculiar  feature  in  this  case  is  that  there  were  two  daughters, 
Bapu  and  Swarnam,  and  though  the  former  took  the  property  in  1846 
and  alienated  it  in  1850,  the  latter  did  not  assert  her  claim  either  to  parti- 
cipation in  enjoyment  of  the  profits  or  to  herright  of  survivorship  on  Bapu's 
death.  It  is  argued  for  the  respondent  that  Swarnam  would  at  any  rate 
be  barred  if  she  brought  the  suit  after  the  lapse  of  twelve  years  from  Bapu's 
death,  and  that  the  plaintiff's  claim  must,  therefore,  be  taken  to  be  barred. 

We  are,  however,  unable  to  adopt  this  view.  The  plaintiff  as  rever- 
sioner does  not  claim  from  or  under  his  mother  but  as  the  next  male 
sapinda  of  his  maternal  grandfather.  Even  assuming  that  a  suit  by  the 
mother  either  to  establish  her  right  of  survivorship  or  her  right  of  partici- 
pation had  she  been  alive  and  brought  a  suit  at  the  date  of  the  present 
suit  would  have  been  barred,  it  would  by  no  means  follow  that  the 
plaintiff's  claim  would  be  also  barred.  The  title  which  the  alienee  would 
acquire  as  against;  the  plaintiff's  mother  by  the  lapse  of  twelve  years  could 
not  be  higher  than  that  which  might  be  created  by  a  conveyance 
by  the  plaintiff's  mother.  It  is  hardly  necessary  to  observe  that  it  has 
£516]  been  repeatedly  held  that  the  title  acquired  by  adverse  possession 

(1)  B.L.R.  Sup.  Vol.  1008.  (2)  15  B.L.R.  10.  (3)  5  M.H.C.R.  428. 
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for  twelve  years  is  only  equivalent  to  that  given  by  a  parliamentary  grant 
of  the  interest  vesting  in  the  party  affected  by  the  adverse  possession. 

We  do  not  consider  that  the  existence  of  two  daughters  instead  of 
one  daughter  makes  any  difference  as  to  the  time  when  the  period  of  limi- 
tation would  run  against  the  reversioner,  when  the  person  in  possession 
has  obtained  possession  under  an  invalid  alienation  as  in  this  case  ;  none 
of  the  cases  cited  is  on  all  fours  with  this. 

We  are  of  opinion  that  'he  ruling  of  the  District  Judge  that  the  claim 
as  against  the  44th  defendant  is  barred  by  limitation  is  wrong. 

The  decree  appealed  against  will,  therefore,  ba  set  aside  so  far  as 
it  relates  to  items  other  than  91,  32  and  88  and  the  decision  of  the  Sub- 
ordinate Judge  restored.  As  regards  the  items  mentioned,  the  decree 
appealed  against  is  confirmed.  The  respondent  will  pay  appellant's  costs 
in  this  and  in  the  Lower  Appellate  Court. 


13  H, 516. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttu&ami  Ayyar  and  Mr.  Justice  Shephard. 


BAMACHANDRA  AND  OTHERS  (Plaintiffs),  Appellants  v. 

VENKATARAMA  AND  OTHERS  (Defendants),  Respondents* 

[7th  August,  1890.] 

Transfer  of  Property  Act,  Section  135  (d) — Adjudication  on  claim, 

In  a  suit  upon  a  hypothecation  bond  brought  by  an  assignee  for  value  from 
the  obligee,  it  appeared  that  the  obligee  had  previously  to  the  assignment 
obtained  a  decree  by  consent  against  the  obligors  for  an  instalment  of  the  money 
due  upon  it,  and  had  also  made  good  his  claim  to  the  land  comprised  in  it  as 
against  an  attaching-creditor  of  the  obligors  : 

Held,  that  there  had  been  no  adjudication  on  the  claim  to  exclude  the  rule  in 
Transfer  of  Property  Act,  Section  135,  and  accordingly  the  plaintiff  was  entitled 
to  recover  only  the  sum  paid  by  him  for  the  assignment  with  interest  from  the 
date  of  payment  to  the  date  of  the  decree. 

£R.,  18  A.  255  (267)  (F.B.)  ;  21  C.  568  (574).] 

APPEAL  against  the  decree  of  C.  Eamachandra  Ayyar,  Acting  District 
Judge  of  Nellore,  in  original  suit  No.  1  of  1888.  ~)j 

[517]  This  was  a  suit-  upon  a  hypothecation  bond  for  Bs.  5,599  which 
was  executed  on  the  22nd  June  1871  by  the  first  defendant  and  the  father 
(deceased)  of  the  defendants  Nos.  2,  3  and  11  to  Eangappa  Naidu,  and 
which  was  assigned  by  Eangappa  Naidu's  sons  after  his  death  to  the 
plaintiff  on  the  20th  of"  April  1883. 

It  appeared  that  Eangappa  Naidu  sued  ^defendant  No.  1,  defendant 
No.  2,  the  father  of  defendant  No.  3,  defendant  No.  4,  and  defendant  No.  11 
for  the  first  instalment  of  the  amount  due  on  the  bond  in  original  suit 
No.  131  of  1873  in  the  Court  of  the  District  Munsif  at  Nellore,  and  obtained 
a  decree  on  the  8th  March  1873,  the  dqcree  being  passed  by  consent.  One 
Chenchu  Eama  Eeddi,  a  creditor  of  the  defendants'  family,  sued  them  in 
original  suit  No.  433  of  1873  to  recover  a  debt,  and,  having  obtained  a 
decree  by  consent  on  16th  September  1873,  caused  the  property  comprised 
in  the  hypothecation  bond  now  sued  upon  to  be  attached.  Eangappa 
Naidu  intervened  in  execution,  claiming  title  under  the  bond  and  his 

*  Appeal  No.  47  of  1889. 
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claim  was  allowed  on  the  24th   of   August    1874.     On    22nd    December        1890 
1875,  one  Ayyappa  Naidu  obtained  a  decree  against  the  defendants  in  Ori-      AUG.  7. 
ginal  Suit  No.  219  of  1875  ;  that  decree  was  also  passed  by  consent,  and 
in  accordance  with  its  terms  some  of  the  land  comprised  in  the  hypothe-      APPEL- 
cation  bond  was  mortgaged  to  satisfy  the  decree.  LATE 

With  regard  to  the  assignment  of  the  bond  to  the  plaintiff,  it  was      OlVIL. 
admitted  that  the  assignment  was    taken  merely  as  a  speculation  and   not 
in  satisfaction  of  any  debt  due  to  the  assignee  by  the  assignor,  who  received    13  *•  ^0 
only  Es.  2,600  in  consideration   of  the  assignment.     It  further   appeared 
that  that  sum  was  paid  by  instalments,  which  began  after  the  expiration  of 
one  year  from  the  date  of  the  assignment. 

The  District  Judge  passed  a  decree  for  the  plaintiff  for  the  sum  of 
Es.  2,600  with  interest  calculated  from  the  date  of  the  payment  of  that 
sum  to  the  assignor  of  the  bond  up  to  the  date  of  the  plaint. 

The  plaintiff  preferred  this  appeal. 

Seshagiri  Ayyar,  for  appellants. 

Mahadeva  Ayyar,  for  respondents. 

JUDGMENT. 

It  is  first  contended  that,  although  Section  135  of  the  Transfer  of 
Property  Act  is  applicable,  the  case  falls  within  the  fourth  proviso,  inas- 
much as  on  a  claim  being  mane  by  the  plaintiff's  transferor  as  against  third 
persons,  who  had  attached  [518]  the  property  in  execution  of  a  decree 
against  the  present  defendants,  an  order  was  passed  in  favour  of  the  trans- 
feror. Such  order  cannot  be  accepted  as  an  adjudication  within  the  mean- 
ing of  the  proviso,  nor  in  fact  was  it  an  adjudication  as  between  the  trans- 
feror and  the  debtors.  Our  attention  is  next  drawn  to  the  judgment  in. 
Original  Suit  No.  131  of  1873  brought  to  recover  the  first  instalment  due 
under  the  mortgage.  That  again  is  no  adjudication  on  the  claim  now  set 
up.  The  appellants,  however,  were  clearly  entitled  to  interest  on  the 
price  paid  not  only  up  to  date  of  plaint  but  up  to  date  of  decree,  and  the 
decree  must  be  amended  by  awarding  interest  on  the  sum  of  Bs.  2,600  at 
4  per  cent,  for  the  interval.  As  regards  interest  from  the  date  of  the 
assignment  to  the  date  on  which  Es.  2,600  was  paid,  we  are  referred  to 
no  evidence  that  the  plaintiffs  did  make  any  payment  over  and  above  the 
Es.  2,600. 

As  to  the  costs  of  attachment  before  judgment,  the  Judge  considered 
the  attachment  unnecessary  and  refused  to  allow  them  as  costs  in  the 
suit.  We  see  no  sufficient  reason  to  interfere  with  the  discretion  exercised 
in  the  matter.  The  decree  must  be  amended  as  indicated  above,  but  in 
other  respects  is  affirmed. 

Under  the  circumstances  we  direct  that  each  party  do  bear  their  own 
costs. 
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1890  13  M.  318  =  1  Weir  730. 

APPELLATE  CKIMINAL. 

APPEL-  Before  Sir  Arthur  J.  H.  Collins.  Kt.,  Chief  Justice,  and 

Mr.  Justice  Weir. 


CRIMINAI  . 

QUEEN-EMPRESS  v.  SHAIK  IBRAHIM. 
13  M.  518=  [24th  July  and  14th  August,  1890.] 

District  Municipalities  Act    (Madras)—  Act  IV  of  1884,   Section   103—  Attachment  of 
moveable  property  —  Doors  of  a  house. 

The  doors  of  a  house  are  not  attachable  as  moveable  property  under  District 
Municipalities  Act  (Madras),  Section  103. 

[F.,  14  M.  467  (469)  ;  R.,  16  Ind.  Gas.  877  (880  .)] 

CASE  referred  for  the  orders  of  the  High  Court  by  A.  W.  B.  Higgens, 
Acting  District  Magistrate  of  Ganjam.  The  facts  of  this  case  were  stated 
in  the  letter  of  reference  as  follows  :  — 

[519]  "  The  Sub  -Magistrate  convicted  cne  Shaik  Ibrahim  of  Chi- 
"  cacole  for  resisting  an  attachment  made  under  Section  103  of  Madras 
"  Municipal  Act  IV  of  1884,  and  sentenced  him  to  pay  a  fine  of  Es.  5,  but 
"the  Principal  Assistant  Magistrate  reversed  the  conviction  on  appeal  orj 
"  the  ground  that  the  front  doors  of  appellant's  house  are  not  moveable 
"property  and  the  house  to  which  they  belonged  -was  not  the  house  in 
"  respect  of  which  the  tax  was  due. 

"  I  consider  that  the  conviction  should  be  upheld,  as  Section  103 
"  of  the  Act  empowers  the  Chairman  to  distrain  moveable  property  of 
"  defaulter  wherever  it  is,  and  as  attaching  doors  is  a  most  'frequent  form 
"of  attachment." 

The  Government  Pleader  and  Public  Prosecutor  (Mr.  Powell),  for  the 
Crown. 

JUDGMENT. 

This  was  a  case  referred  to  the  High  Court  by  the  Acting  District 
Magistrate  of  Ganjam. 

The  principal  facts  of  the  case  were  as  follows  :  —  Shaik  Ibrahim  of 
Chicacole  was  convicted  for  resisting  an  attachment  made  under  Section 
103  of  the  Madras  Municipal  Act  IV  of  1884  and  sentenced  to  pay  a  fine 
of  Rs.  5.  On  appeal,  the  Principal  Assistant  Magistrate  reversed  the 
conviction,  and  the  question  for  the  High  Court  to  decide  is,  was  such 
reversal  of  the  conviction  right. 

It  appears  that  Shaik  Ibrahim  was  assessed  in  the  sum  of  Rs.  5  for 
house-tax  under  the  above  Act,  and,  on  his  refusing  to  pay,  a  warrant  of 
attachment  of  his  moveable  property  was  granted.  The  officer  charged 
with  the  execution  of  the  attachment  went  to  the  dwelling  house  of  Shaik 
Ibrahim  and  demanded  the  tax,  and,  upon  being  told  by  Shaik  Ibrahim  to 
go  to  the  house  upon  which  the  tax  was  due  and  seize  moveable  property 
there,  refused  to  do  so  and  proceeded  to  take  off  the  outer  doors  of  the 
house.  Shaik  Ibrahim  tried  to  prevent  the  removal  of  the  doors  of  the 
house,  but  the  officer  and  those  with  him  persisted  and  ultimately  removed 
the  doors  from  their  hinges.  The  attempt  made  by  Shaik  Ibrahim  to 
prevent  his  doors  from  being  removed  was  the  resistance  to  the  attach- 
ment with  which  he  was  charged. 

*  Criminal  Revision  Case  No.  631  of  1889. 
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Section  103  of  the  Madras  Act  IV  of  1884  enables  a   Municipality  to        1890 
recover  the  amount  of  a  tax  remaining  unpaid  after  fifteen  days'  service  of     AUG.  14. 
a  noiica  by  distress  and   sale  of  tbe  moveable  property  of  tbe   defaulter, 
and  the  question  before  us  is  whether  the  outer  door  of  a  house  is  moveable     APPEL- 
property.  LATE 

[520]  We  are  clearly  of  opinion  that  tha  Principal  Assistant  Magis-  CRIMINAL, 
trate  was  right  in  reversing  the  conviction  ;  the  front  or  outer  door  of  a 
housa  is  not  moveable  property,  and  is,  therefore,  not  liable  to  ba  distrained. 
The  terms  irnmoveable  and  move  ibla  property  have  been  defined  in  various 
Acts  of  the  Indian  Legislature  (General  Clauses  Act  I  of  1868,  Section  2 
(5)  and  (6),  Indian  Penal  Code,  Section  22,  and  Indian  Registration  Act 
III  of  1877,  Section  3) ;  the  definitions  thus  given  render  it  clear  that  that 
which  is  attached  to  the  earth  is  not  moveable  property,  and  the  words 
attached  to  tbe  earth  have  bean  interpreted  by  the  Legislature  itself  to 
mean  attached  to  what  is  imbedded  in  the  earth  for  the  permanent 
beneficial  enjoyment  of  that  to  which  it  is  attached,  Transfer  of  Property 
Act,  Section  3  (c).  Moreover  by  the  Transfer  of  Property  Act  (IV  of 
1332),  Section  8,  it  is  enacted  that  when  tbe  property  is  a  house,  the  transfer 
thereof  includes,  inter  alia,  the  doors. 

It  has  bean  held  in  Peru  Bepari  v.  Ronuo  Maifarash  (l)  that  the  doors 
of  a  building  form  part  of  an  immovable  property.  We  are,  therefore,  of 
opinion  that  the  conviction  was  wrong  and  that  the  doors  of  a  house  CJ-nnob 
be  distrained  under  the  first  portion  of  Clause  (1)  of  Section  103  of  tha 
Madras  Act  IV  of  1884. 


13  M.  523. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


KALIMA  (Defendant  No.  1).  Appellant  in  Appeal  No.  28  of  1888, 
MAHOMED  (Defendant  No.  7),  Appellant  in  Appeal  No.  66  of  1888 
v.  NAINAN  KUTTI  (Plaintiff),  Respondent  in  both  cases* 
[24th  and  28th  July,  1890.] 

Civil  Procedure   Code— Act   XIV  of  1832,    Section  3M — Appeal— Junsdiction — Civil 
Courts  Act  (Madras) — Act  III  of  1873,  Section  13. 

The  plaintiff  being  the  holder  of  a  decree  of  a  Subordinate  Court  for  more  than 
R-?  5,000  was  obstructed  in  execution  by  the  present  defendants.  He  applied  to 
[521]  the  Court  for  thi  removal  of  the  obstruction,  the  property,  which  was  the 
subj-jcfi  of  the  application,  being  valued  at  less  than  Rs.  5,000,  and  the  Subordi- 
nate Judge  directed  that  the  application  be  registered  as  a  regular  suit  under 
Civil  Procedure  Code,  Section  331,  and  ultimately  passei  a  decree  in  favor  of  tho 
plaintiff  : 

Hill,  thai  the  appeil  agiinsfc  this  decree  did  uoi  lie  to  the  High  Court. 
£R  ,  22  C.  830(834).] 

APPEALS  against  the  decree  of  E.  K.  Krishnan,  Subordinate  Judge  of 
South  Malabar,  in  Original  Suit  No.  77  of  1885. 

The  facts  of  the  case  appear  sufficiently  for  the  purposes  of  this 
2'eport  from  the  judgments  of  the  High  Court. 

Mr.  Gover,  for  appellant  in  Auoeal  No.  28  of  1833. 

Snnkiira  Menon  and  Narayana  Rau,  for  respondent. 

*  Appeals  Nos.  28  and  66  of  1888. 
(1)  11  C.  164. 
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Sundara  Ayyar,  for  appellant  in  Appeal  No.  66  of  1888. 
Narayana  Eau  and  Ryru  Nambiar,  for  respondent. 

JUDGMENT. 

SHEPHARD,  J. — A  preliminary  objection  was  taken  by  Mr.  Sankara 
Menon  .on  behalf  of  the  respondent  that  no  appeal  lay  to  this  Court, 
because  the  value  of  the  subject-matter  of  the  suit  was  less  than  Rs.  5,000, 
and,  therefore,  the  appeal  ought  to  have  bean  instituted  in  the  District 
Court. 

It  appears  from  the  schedules  attached  to  the  petition  in  which  the 
suit  originated  that}  the  whole  property,  in  resoect  of  which  obstruction  to 
execution  was  complained  of,  was  valued  at  Rs.  4,549  3-6,  of  which  pro- 
perty the  plaintiff  claims  two-sevenths,  that  share  being  valued  at 
Rs.  1,299-12-5.  Whether  we  take  the  value  of  the  entire  property  or  the 
value  of,  the  plaintiff's  share,  the  value  of  the  subject-matter  is  therefore 
below  Rs.  5.000.  Our  attention,  however,  has  been  called  to  two  cases 
which  lend  some  support  to  the  contention  that  the  appeal  was  neverthe- 
less rightly  instituted  in  this  Court  an!  not  in  the  District  Court,  the  sub- 
ject-matter of  the  original  suit  having  exceeded  Rs.  5,000  in  value.  In 
Ravloji  Tamaji  v.  Dholapa  Raghu  (1)  the  same  point  arose  with  reference 
to  a  section  of  the  Bombay  Civil  Courts  Act  similar  to  that  in  the  Madras 
Act  and  to  the  Code  of  Civil  Procedure  of  1859.  It  was  decided  that, 
although  the  property  attached  was  worth  less  than  Rs.  5,000,  the  District 
Judge  had  rightly  held  that  an  appeal  from  the  decision  of  the  Subordinate 
Judge  who  had  passed  tha  decree  in  the  original  suit  did  not  lie  to  him.  In 
Sithalakshmi  v.  Vythilinga  (2)  the  point  decided  was  that,  in  a  claim  arising 
in  execution  of  the  decree  of  a  Subordinate  Judge,  than  Judge  had  juris- 
diction to  try  it  notwithstanding  that  the  subject- [522]  matter  of  the 
claim  was  less  than  Rs.  2,500  in  value.  In  the  judgment  of  the  majority 
of  the  Court  in  this  case  the  decision  in  the  Bombay  case  is  aoproved  and 
some  doubt  is  thrown  on  the  judgment  in  an  earlier  Madras  case, 
Muttammal  \.  Ghinnana  Gounden  (3).  For  the  purposes  of  the  case  before 
the  Court,  it  was  not,  however,  necessary  to  consider  tne  position  laid 
down  in  Muttammal  v.  Ghinnana  Gounden  (3),  viz.,  that  by  Section  229  of 
the  Code  of  1859,  a  special  jurisdiction  was  given  only  in  those  cases  in 
which  the  value  of  the  property  claimed  is  not  at  the  date  of  the  claim  in 
excess  of  the  ordinary  power  or  the  pecuniary  limit  of  the  jurisdiction  of 
the  Court  that  passed  the  decree.  If  it  were  necessary  to  consider  that 
proposition  in  the  present  case,  I  should  be  dispose  1  to  agree  with  the 
reasoning  of  Muttusami  Ayyar,  J.,  in  his  two  judgments  in  Muttammal  v. 
Ghinnana  Gounden  (3)  and  Sithalakshmi  v.  Vythilinc/a(^).  But,  accepting 
the  reasoning  of  the  majority  of  the  Court  in  Sithalakshmi  v.  Vythi- 
linga (2)  as  to  the  object  of  the  Legislature  in  enacting  the  provisions  of  the 
Code  with  respect  to  claims  of  property  attached  in  execution 'of  decrees, 
I  fail  to  understand  how  it  follows  that  the  rules  as  to  appeal  from  the 
decision  of  a  Court  upon  a  claim  must  differ  from  the  rules  governing 
appeals  from  decrees  in  ordinary  suits.  I  can  see  no  reason  why  any 
special  character  should  attach  to  the  suit  instituted  under  Section  331  of 
the  Code  of  Civil  Procedure  after  it  has  once  been  disposed  of  and  a  decree 
has  been  passed  on  it.  And  in  the  last  clause  of  that  section  it  is 
expressly  provided  that  the  order  having  the  same  force  as  a  decree  shall 
be  subject  to  the  same  conditions  as  to  appeals  or  otherwise.  The  similar 


(1)  4B.  123, 


(2)  8  M.  548. 
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provision  in  Section  229  of  the  Code  of  1859  is  not  noticed  in  the  judgment 
of  the  Bombay  High  Court. 

I  am  of  opinion  that  the  amount  now  in  dispute  being  under 
Us.  5,000,  although  the  subject-matter  of  the  original  suit  exceeded  that 
amount,  the  appeals  do  nob  lie  to  this  Court.  The  petitions  of  appeal  must, 
therefore,  be  returned  to  bo  presented  to  the  proper  Court  and  the  appel- 
lants must  pay  the  respondent's  costs. 

MUTTUSAMI  AYYAR,  J — I  am  also  of  opinion  that  the  appeal  lies  to 
the  District  Court  and  not  to  the  High  Court.  The  subject-matter  of 
the  respondent's  claim,  so  far  as  it  was  investigated  under  Section  331  of 
the  Code  of  Civil  Procedure,  was  [523;}  valued  at  Rs.  1,299-12-5,  and  under 
Section  13  of  Act  III  of  1873  the  District  Court  is  the  proper  appellate 
tribunal.  The  decision  in  Sithalakshmi  v.  Vylhilinga(l)  is  an  authority  only 
for  the  proposition  that  a  Subordinate  Court  has  a  special  jurisdiction  as 
the  Court  executing  a  decree  to  try  under  Section  331  a  claim  of  which  the 
value  of  the  subject  matter  falls  below  the  pecuniary  limits  of  its  ordinary 
jurisdiction,  Rs.  2,500.  The  question  which  we  have  row  to  decide  is 
whether  an  appeal  lies  to  the  High  Court  from  the  decree  of  the  Subordinate 
Judge  exercising  the  special  jurisdiction  when  the  value  of  the  subject-matter 
of  the  claim  is  below  Rs.  5,000-  It  is  provided  by  Section  331  that  the 
Court  (executing  the  decree)  shall  proceed  to  investigate  every  such  claim 
"  in  the  same  manner  and  with  the  like  power  as  if  a  suit  for  tbe  property 
"had  been  instituted  by  the  decree-holder  against  the  claimant  under  the 
"  provisions  of  Chapter  V  and  shall  pass  such  order  as  it  thinks  fit  for 
"  executing  or  staying  execution  of  the  decree  and  that  every  such  order 
"  shall  have  the  same  force  as  a  decree  and  sha'l  be  subject  to  the  same 
"  conditions  as  to  appeal  or  otherwise."  According  to  the  language  of 
the  section,  the  claim  is  to  be  regarded  as  a  suit  to  recover  the  property 
claimed  from  the  person  or  persons  obstructing  the  execution  of  the  decree 
and  the  order  adjudicating  upon  it  as  a  decree  passed  in  such  suit  subject 
as  to  appeal  to  the  law  by  which  such  decree  would  ordinarily  be  governed. 
It  may  be  that  a  social  original  jurisdiction  is  created  in  favour  of  the'  Court 
executing  the  decree  in  consideration  of  special  convenience,  but  those  consi- 
derations have  no  bearing  on  the  question  whether  the  Appellate  Court 
should  be  the  District  Court  or  the  High  Court.  It  is  said  that  it  is  the 
value  of  the  entire  property  which  was  the  subject-matter  of  the  decree 
under  execution  that  ought  to  be  considered  ;  but  this  contention  is  incon- 
sistent with  the  plain  wording  of  Section  331,  which  only  places  the 
claim  on  the  same  footing  with  an  original  suit  instituted  to  recover  the 
specific  property  claimed  and  as  to  which  the  respondents  have  obstructed 
execution.  As  to  the  decision  reported  in  the  Bombay  series,  I  was  one 
of  the  Judges  who  dissented  from  it  in  Aftittammal  v.  Chinnana  Gounden  (2), 
and,  though  the  majority  of  the  Court  did  not  approve  of  it  in  Sithalakshmi 
v.  Vythilinga  (1),  it  was  on  a  point  which  does  not  arise  in  the  suit  f 524] 
before  us.  I  think  that  the  preliminary  objection  must  prevail  and  that  the  , 
order  should  be  that  the  appeals  be  returned  to  the  appellants  for  presenta- 
tion, if  so  advised,  to  the  District  Court.  The  appellants  must  pay 
respondent's  costs.  '••*''  • 
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APPEL-  Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 

LATE  Mr.  Justice  Muttusami  Ayyar. 

CIVIL. 

BANGACHARIAR  (Defendant),  Appellant  v.  YEGNA  DIKSHATUR 
13  M-  52  4.  (Plaintiff),  Respondent* 

[24th,  26th  and  27th  February  and  2nd  April,  1890.  j 

Hindu  law— Succession  to  a  jeer  of  a  mutt— Nomination  requiring  assumption  of  "J.he 
character  of  a  sannyasi  —  Time  fixed  by  decree  for  assumption  of  that  character— 
Enlargement  on  appeal^of  that  time — Evidence  of  custom. 

The  plaintiff  sued  for  a  declaration  of  his'right  as  jeer  of  a  mutt  and  for  posses- 
sion of  the  property  of  the  mutt.  The  plaintiff  alleged  th-vt  the  immemorial 
custcm  with  reference  to  the  succession  to  the  office  of  jeer  was  thit  the  jeer  for 
the  time  being  nominated  his  successor,  and  that,  failing  t-uch  nomination,  the 
disciples  assembled  at  the  place  where  be  died,  elected  bis  successor,  and  that  the 
person  so  nominated  became  jeer  by  virtue  of  such  nominatirn  alone.  The  plain- 
tiS's  case  was  thathe  WHS  nominated  by  the  late  jeer,  although  the  nomination  was 
not  concurred  in  by  the  disciples,  and  that  the  lato  jeer  had  initiated  him  and 
directed  bim  to  become  a  sannyasi  a  d*y  or  two  after  his  initiation,  and  that  he 
was  accordingly  entitled  to  the  rights  and  privileges  of  jeer.  The  plaintiff  obtained 
a  decree  which  was,  however,  made  contingent  upon  his  assuming  the  character  o!- 
a  sannyasi  within  the  period  of  four  months.  The  defendant  preferred  an  appeal, 
against  this  decree,  and  the  plaintiff  preferred  an  appeal  praying  for  the  enlarge- 
ment of  the  period  fixed,  within  which  he  was  to  become  a  sannyasi,  pending  the 
disposal  of  the  appeal  preferred  by  the  defendant. 

On  the  plaintiff's  appeal ; 

Held,  the  Court  had  power  to  extend  the  time  as  prayed. 

On  the  defendant's  appeal : 

Held,  (I)  on  its  appearing  that  the  plaintiff  did  not  repeat  the  presha  raantram 
that  his  upadesam  was  insufficient ; 

(2)  th*t  the   plaintiff's  right,  if  any,  to  the  status  of  jeer  ceased  on  bis 
omission  to  become  a  sannyasi  soou  after  the  initiation  alleged  ; 

(3)  on  the  evidence  that  no   similar  c<se  of  succession  had  taken  place  in 
the  history  of  the  institution  that  the  plaintiff  had  established  merely  an  imper- 
fect nomination  which  could  noc  be  upheld  on  the  principles  deducible  from  the 
known  cases  of  succession. 

£525]  APPEAL  against  the  judgment  of  Mr.  Justice  Kern  an  sitting  on 
the  Original  Side  of  the  High  Court  in  Civil  Suit  No.  256  of  1888. 

Suit  for  a  declaration  of  the  plaintiff's  title  as  the  lawfully  appointed 
successor  of  the  late  jeer  of  the  Ahobalam  mutt  at  Trivellore  to  a  branch  of 
that  mutt  situated  in  Madras,  Ac. 

The  facts  of  the  case  appear  sufficiently  for  the  purposes  of  this  report 
from  the  judgment  on  appeal,  Mr.  Justice  Kernan  passed  a  decree  as 
prayed,  provided,  however,  that,  if  the  plaintiff  did  not  become  a  sannyasi 
within  the  period  of  four  months  from  the  date  of  the  decree,  the  suit  should 
stand  dismissed. 

The  plaintiff,  on  the  16th  August  1889,  preferred  Appeal  No.  16  of 
1889,  on  the  ground  that  he  was  entitled  to  have  a  longer  period  fixed 
than  the  four  months  provided  in  the  decree.  Tbe  defendant,  on  22nd 
August  1889,  preferred  against  the  decree  generally  Appeal  No.  20  of  1889, 
in  which  the  plaintiff  raised  objections  to  the  decree  as  being  defective 
in  some  particulars. 

*  Appeals  Nos.  16  and  20  of  1889. 
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The  appeal  by  the  plaintiff  came  cm  for  hearing  on  the  23rd  August 
1889. 

The  Advocate- General  (Hon.  Mr.  Spring  Branson),  for  aooellant. 

The  decree  appealed  against  was  passed  OQ  3rd  May  1889  and  the 
object  of  the  provision  now  sought;  to  be  varied  was  to  prevent  the  plaintiff 
from  being  compelled  to  take  the  irrevocable  step  of  bacocning  a  sannyasi 
until  his  right  to  be  jeer  is  finally  decided.  The  time  should  have  been 
made  to  run  from  the  date  when  the  defendant's  right  to  appeal  should 
become  barred  or  from  the  date  of  the  decree  passed  in  such  appeal, 

Mr.  Norton,  for  respondent. 

If  this  appeal  is  allowed  while  the  defendant's  appeal  is  pending,  the 
result  will  be  that  ultimately  there  will  have  to  be  two  decrees  in  one) 
suit. 

(Muttusami  Ayyar,  J. — Is  it  not  the  rule  that  the  decree  affects  the 
interest  only  of  the  particular  appellant?) 

Not  quite  so  when  one  appellant  claims  a  right  which  the  other  appel- 
lant claims  against  him.  If  Phear,  J.,  is  right  in  Laila  Rughoobuns  Sahoy 
v.  Mussamut  Asloo  (1)  there  should  be  only  one [526] decree  in  cross- appeals. 
That  case  is  a  distinct  authority  against  the  plaintiff's  present  application. 
Again,  the  application  to  vary  rests  upon  the  assumption  that  tne  plaintiff 
is  entitled  to  the  decree,  that  he  be  jeer  if  he  become  a  sa'inyasi,  and  the 
application  cannot  be  granted  except  upon  that  assumption  which  pre- 
judges the  defendant's  appeal  which  is  not  yet  ready. 

The  plaintiff  was  not  entitled  to  the  decree  on  the  case  set  up  in  the 
plaint,  even  if  the  findings  of  the  learned  Judge  are  correct.  The  plaintiff 
sued  as  jeer  ;  the  learned  Judge  found  he  was  not  a  jeer  when  he  sued  ag 
he  was  not  a  sannyasi.  The  suit  should  accordingly  have  been  dismissed, 
and  the  learned  Judge  should  not  have  given  him  a',  relief  he  never  asked 
for  by  allowing  him  time  to  fulfil  what  was  admittedly  a  condition  pre- 
cedent to  the  assumption  of  the  character  of  jeer.  Hitnsbutti  Kerain  v. 
Ishri  Dutt  Koer  (2),  Eshenchunder  Singh  v.  Shamachurn  Bhutto  (3). 

Moreover  the  Court  had  no  jurisdiction  to  entertain  the  suit  conferred 
on  it  merely  by  the  fact  that  the  mutt  has  a  branch  at  Madras  for  the 
cause  of  action,  viz.,  the  trespass  to  title  took  place  outside  the  juris- 
diction. As  to  the  right  construction  of  Letters  Patent,  Section  12,  see 
Jairam  Narayan  Eaje  v.  Atmaram  Narayan  Raje  (4). 

JUDGMENT. 

We  think  the  decree  should  be  amended  by  extending  the  time  dur- 
ing which  the  plaintiff  may  become  a  sannyasi  ta  twelve  months  from 
the  date  of  the  decree  (instead  of  tour  months),  and  we  order  the  decree 
to  be  amended  accordingly.  The  issuing  of  the  decree  with  suoh  amend- 
ment is  postponed  until  after  the  hearing  of  the  respondent's  appeal.  The 
other  questions  argued  by  the  respondent's  counsel  are  reserved  until  the 
bearing  of  the  respondent's  appeal.  This  appeal  is  adjourned  until  such 
hearing. 

The  appeals  came  on  for  hearing  together  on  24th  February  1890. 

Mr.  Norton,  for  appellant. 

The  suit  should-have  been  dismisssd  on  its  appearing  that  the  plaintiff 
who  sued  as  jear  was  not  within  the  spiritual  brotherhood  of  the 
person  to  whom  he  claimed  to  have  succeeded.  Spiritual  succession  can- 
not exist  except  between  persons  who  are  within  spiritual  brotherhood — See 
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Ai-Hii,  2.     and  here  the  plaintiff  was  not  even  a  sannyasi.     He  may  have  held  the 

rank  of  a  disciple  who  merely  recites    mantrams  and  does  certain  temple 

APPEL-     duties,  but  he  was  not  a  member  of  the  inner   circle  from  which  only  the 

LATE       the  jeer  can  be  chosen,  and  it  appears  tint  after  his  alleged  aopointment 

CIVIL.      ne  actually  went  back  to  his  family.     The  evidence  shows  that  no  one 

not  a    sannyasi  has   ever  before    been  made    a  jear  and  the  plaintiff  has 

13  M.  324.    {ai]e(j  t0  establish  that  the  custom  of  the  institution  admits  of  the  claim. 

which  he  sets    up  as    jeer.     See    Srimati    Janoki    Debt  v.    Sri    Gopal 

Acharjia  (2).     Nor  is  it  open   to  the  Court  to  introduce  a  new  custom 

into  the  institution — Genda  Puri  v.  Chhatar  Puri  (3).     It  may  be  that 

one  not  being  a  sannyasi  may  be  elected,  but  his    appointment  is  nob 

complete  and  he  acquires  no  right  until  he  assumes  that  character,  and 

the   plaintiff  ha*   not   been  in   any   way  obstructed  from    assuming  it. 

There  is  no  authority  for  supplementing  a  defective  appointment  as  has 

been  done   by   the   learned   Judge  :    see  2  Sugden  on  Powers,  p.  143 — 

Buckell    v.   Blenkhorn  (4).     And    the    analogy    from    adoption    into    a 

natural  as  distinguished    from  a  spiritual  family   supports  the  coutem.ion 

that  the  present  objection  is  fatal  to  the  plaintiff's  case — Mahashoya  Sho- 

sinath  Ghose  v.  Srimati  Krishna  Soondari  Dasi  (5). 

Further,  the  relief  given  was  not  asked  for,  and  since  the  right,  ac- 
cording to  the  above  argument,  was  not  and  is  not  vested  in  the  plaintiff, 
it  is  questionable  whether  the  relief  could  have  been  given  in  the  form 
of  a  declaration  under  Specific  Eelief  Act,  Section  42.  To  satisfy  the 
requirements  of  that  section  the  right  must  be  a  veste  1  r;ght,  as  to  which 
compare  Indian  Succession  Act,  Sections  106,  107,  and  Davis  v.  Angel  (6). 
Here  there  is  a  condition  prece  ient,  and  the  rule  in  Greeman  Singh  v. 
Wahari  Lall  Singh  (7)  is  applicable. 

(Muttusami  Ayyar,  J. — We  have  refused  to  follow  that  case.)* 

There  must  be  a  present  interest  and  not  a  mere  expectancy  in  any 
view  of  the  section. 

Again,  as  to  the  jurisdiction  of  the  Court,  the  existence  of  property  of 
the  mutt  in  Madras  is  not  sufficient.  The  words'"  other  cases"  in  the 
Letters  Patent,  Section  14,  do  not  mean  suits  [528]  which  include  relief  in 
respect  of  immoveable  property  out  of  the  jurisdiction— see  Jairam 
Narayan  Raje  v,  Atmaram  Narayan  Raje  (8).  and  as  to  the  meaning  of 
cause  of  action  see  Saikappa  Chetti  v.  Rani  Kulandapuri  Nachiyar  (9), 
Sami  Ayyangar  v.  Gopal  Ayyangar  (10),  aud  compare  Kessowji  Damodar 
Jairam  v.  Luckmidas  Ladha  (11). 

The  Advocate- General  (Hon.  Mr.  Spring  Branson)  for  respondent. 

No  relief  was  in  fact  granted  which  wa-j  not  asked.  The  plaintiff 
asserted  the  right  which  was  found  to  exist  in  him  and  which  it  was  un- 
necessary for  him  to  seek  to  have  declared  in  terms.  He  desired  to  be 
permitted  to  qualify  himself  for  the  full  enjoyment  of  the  right  and  for  the 
discharge  of  the  duties  it  involved.  The  assumption  of  the  character  of 
a  sannyasi,  which,  according  to  the  appellant's  argument,  was  necessary 
to  complete  the  status  of  jeer,  was  not  in  fact  on  the  evidence  of  custom 
or  on  general  principles  necessary  for  that  purpose,  although  it  was  no 
doubt  necessary  to  enable  him  to  enter  upon  the  duties  of  the  office.  It 


(1)  10  M.  375  (384). 
(4)  5  Hare   131. 
(7)  ft  C.  12. 
(10)  7  M.H.C.R   176. 

•  See  10  M.  90. 
(2)  10  I.  A.  32. 
(5)  7  I.  A.  250. 
(8)  4  B.  482. 
(11)  13  B.  404. 

I3>  13  I.  A.   100. 
(6)  4  De.  G.F.  and  J.  524. 
(9;  3  M.H.C.R.  84. 
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is  similar  to  a  casa  where  one  appointed  to  an  office  has   to  take  a  pres-        1890 
cribed  oath  before  he  discharges  the  functions    which  become  incumbent    APBIL  2. 
on  him  by  reason  of  his  appointment  in  itself  complete,  rather  than  to  an 
ordinary  case  of  Hindu  adoption.     The  evidence   shows    that  there  is  a     APPBL- 
distinution  to  be  observed    between  nomination    and  appointment    in  the       LATE 
present  case.     The  plaintiff  was  nominated  by  the  late  jeer,  who,  accord-      CIVIL, 
ing  to  the  evidence,  if  not   according  to  the  defendant's    admissions,  was 
entitled  to    nominate  his   successor,  and   he  then  and   there  received  an    13  M  82*- 
initiation  from  the  late  jeer.     Complete   initiation  as  a  sannyasi  was  nob 
necessary  to  a  complete  nomination  to  the  office.     It   m'ght  be  that  the 
right  of  the  plaintiff   under  the    nomination  was  liable  to  disfeasance  on 
failure  of  the  further  initiation  as    sannyasi,  which  was,    however,  in  the 
nature  of  a  condition    subsequent.     Toat  condition  would   have  been  ful- 
filled had  it  not  been  for  the  obstruction  of  the  defendant  and  his  party, 
but  it  will  be  fulfilled  within  the  time  named  by  the  Court.     Tne  late  jeer 
himself  regarded  this  further  step  as  distinct  from  tbe  upadesam  conferred 
by  him,  for  he  did  not  direct  that  is  should  be  taken  a*;  once. 

JUDGMENT. 

[529]  As  the  lawful  successor  of  tin  la^e  jear  of  the  Ahobalam  mutt 
at  Trivellore  in  the  Chingleput  District,  the  respondent  brought  this  suit 
on  the  original  side  of  the  H:gh  Court  to  reaover  possession  of  a  branch 
mutt  at  Madras,  together  with  its  endowments.  The  auoellant  claimed 
to  be  already  in  possession  by  virtue  of  his  appointment  as  jeer.  The 
late  jeer  died  on  the  10th  August  1888.  It  is  stated  in  the  plaint  that, 
prior  to  his>  death,  he  nominated  the  respondent  as  his  successor  accord- 
ing to  immemorial  custom,  and  that,  by  reason  of  such  appointment,  he 
became  the  lawful  jeer  of  tha  Ahobalam  mutt,  and,  as  such,  entitled  to 
possession  of  the  said  niutb  and  of  all  its  branches  and  their  endowments. 
After  describing  the  ground  of  claim  and  the  interest,  which  vested  in  the 
respondent,  the  plaint  proceeded  to  sta'e  that  there  was  a  branch  mutt  at 
Madras,  that  it  had,  in  moveable  pioparty,  an  endowment  of  Us.  32,200 
value,  that  the  aopellant  had  it  in  hitf  possession,  and  that  such  posses- 
sion being  unlawful,  he  was  bound  to  deliver  it  up  to  the  respondent.  The 
plaint  then  prayed,  first,  for  a  decree  declaring  the  respondent  to  be  entit- 
led to  such  poss^ssipn  and  directing  the  appellant  to  deliver  it  up  to  him; 
secondly,  for  an  account  of  moveab'e  property  belonging  to  the  branch 
mutt  and  its  endowments  and  of  their  net  income  realized  by  the  appel- 
lant and  for  a  decree  for  possession  and  payment  in  accordance  with  such 
.account ;  and,  thirdly,  for  an  injunction  restraining  the  appellant  from 
interfering  for  the  future  with  the  respondent's  possession  of  the  branch 
mutt  and  its  endowments. 

For  the  appellant  it  w;\s  contended  that  this  Court  hid  no  jurisdiction, 
that  the  so-called  branch  mut.t  was  n^t  a  matt  a",  all,  but  that  it  was  a 
small  house  belonging  to  tbe  mutt  at  Trivellor.e  and  occasionally  used  as  a 
residence  by  its  disciples  and  servants  who  visited  Madras  on  business,  that 
the  moveable  properties  mentioned  in  tbo  plaint  were  not  in  the  said  house 
nor  anywhere  else  at  Madras,  that  the  Ahobilam  mutt  had  no  branch  mutt 
at  all,  that  its  head-quarters  were  at  Trivollore,  and  that  the  appellant 
neither  resided  at  Madras  nor  carried  on  business,  nor  personally  worked 
for  gain  there. 

Another  ground  of  defence  was  that  the  respondent  was  not  and 
•could  not,  be  the  jeer  of  tbe  mutt  in  question,  unless  and  until  he  was 
properly  constituted  a  sannyasi  and  initiated  in  [53Q]  accordance  with 
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1890       the  rules  and   usages  of  the  institution,  and  that,  without  first   acquiring 
APRIL  2.     that   status,   he   had   no   right  to  sue  for   possession  of   the  properties- 
attached  to  the  mutt. 

APPEL-  it  was  next  urge(j  that  the   late  jeer  had  no  absolute  authority  to 

LATE       nominate    his  successor  as  alleged  in  the  plaint ;  that,  in   fact,  he  never 

CIVIL,      nominated  the  respondent ;  that,  even  if  he  made  the  nomination,  it  was 

most  prejudicial  to  the  interests  of  the  institution,  and,  as  such,  ib  was 

13  M.  524.    invalid. 

It  was  further  alleged  that  at  a  meeting  held  at  Trivellore  on  the 
5th  August  1888  a  large  body  of  disciples  then  present  strenuously  opposed 
the  respondent's  nomination  and  nominated  the  appellant  as  a  fit  successor 
to  the  late  jeer,  who  approved  of  such  nomination  ;  that  on  the  13th 
August  1888  a  very  large  number  of  disciples  from  various  districts,  then 
present  at  Trivellore,  appointed  the  appellant  as  jeer  conformably  to  the 
usage  of  the  institution  and  pursuant  to  the  arrangement  made  on  the 
5th  August  1888. 

The  Ahobalam  mutt  is  an  ancient  religious  and  charitable  institution 
established  for  the  spiritual  instruction  and  benefit  of  Vais>hnava  Brahmins 
and  others  of  the  Vadakalai  sect,  and  it  has  a  large  number  of  disciples 
in  Southern  India,  and  endowments  of  considerable  value  in  icnmoveable 
and  moveable  properties  in  different  districts  in  this  Presidency.  As 
regards  the  immemorial  custom  of  the  institution  with  reference  to  the 
right  of  succession  to  the  office  of  jeer,  the  averment  iu  the  plaint  is  that 
the  jeer  ior  the  time  being  nominates  his  successor,  and,  failing  such 
nomination;  the  disciples  assembled  ab  the  place  where  he  dies  select  his 
successor,  and  that  the  person  so  nominated  becomes  jeer  without  more 
and  by  virtue  of  such  nomination.  In  his  written  statement  the  appel- 
lant admits  that  when  a  successor  has  to  be  appointed  after  the  death  of 
the  jeer,  it  is  customary  for  the  disciples  present  at  the  spot  on  the 
occasion  to  appoint  such  successor,  provided  no  appointment  had  previ- 
ously been  made  during  the  lifetime  of  the  jeer.  Toe  contention,  however, 
as  to  his  power  of  appointment  according  to  custom  is  that  he  had  no 
absolute  authority  to  nominate  his  successor  as  alleged  by  the  respondent, 
and  it  is  therefore  urged  that  the  respondent's  nomination,  even  if  true, 
was  not  valid,  as  it  was  prejudicial  to  the  institution.  It  must  be  noted 
that  the  appellant  did  not  say  in  his  written  statamenb  how  the  jeer's 
[531]  authority  was  limited,  if  not  absolute,  but  it  is  suggested  at  the 
hearing  of  this  appeal  that  the  disciples  ought  to  ratify  the  nomination. 
The  issues  recorded  for  decision  were — 

(1)  Whether  this  Court  had  jurisdiction  in  respect  of  the  subject- 
matter  of  the  suit ; 

(2)  Whether  the  plaiotiff   was  the  properly-constituted   jeer   of 
the  mutt ; 

(3)  What  was  the  nature   and  value   of  the  property   belonging 
to  the  mutt  in  the  hands  of  the  defendant ;  and 

(4)  To  what  relief,  if  any,  the  plaintiff  was  entitled. 

Mr.  Justice  Kernan  who  tried  the  issues  held  that  there  was  no  ques- 
tion as  to  jurisdiction  and  that  there  was  no  evidence  as  to  the  property 
at  Madras  except  the  house.  As  regards  the  second  question,  the  learned 
Judge  held  that  the  respondent's  nomination  took  place  on  the  4th  August, 
that  it  was  publicly  announced  on  the  5th  August,  and  that  the  result  of 
the  nomination  was  that  the  respondent  became,  by  custom,  entitled,  from 
the  date  of  the  nomination,  to  succeed  the  jeer  on  his  death  whenever  that 
should  take  place,  and  on  the  death  of  the  late  jeer,  the  respondent 
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became  the  legally-constituted  jeer  and  the  property  of  the  mutt,  together 
with  the  right  of  management,  vested  in  him.  The  learned  Judge  observed 
further  that;  the  respondent  was  no  doubt  bound  to  go  through  any  cere- 
monies not  already  gone  through  and  necessary  to  becoming  a  sannyasi 
and  thereby  to  become  a  sannyasi,  but  that  it  was  not  indispensable  to  the 
validity  of  the  respondent's  title  as  jeer  accruing  immediately  after 
the  death  of  the  former  jeer  that  he  should  have  performed  any  of  the 
ceremonies  before  the  jeer  died.  He  observed  also  that  custom  no  doubt 
required  these  ceremonies  should  be  performed  within  a  few  days  after 
the  death  of  the  last  jeer,  and  that  the  respondent  hud  not  become  a 
sannyasi  as  yet,  but  that  such  omission  was  not  fatal  to  his  claim,  as 
the  appellant  was  the  cause  of  such  non-compliance,  first,  by  denying  his 
nomination,  and  secondly,  by  occupying  the  mutt.  He  accordingly  passed 
a  decree  in  favour  of  the  resoondent  declaring  that  the  late  jeer  nominat- 
ed him  as  his  successor,  and  that,  by  virtue  of  such  nomination,  the 
respondent  immediately  upon  the  deathof  the  former  jeer  became,  according 
to  custom,  legally  appointed,  and,  as  such,  entitled  to  the  position  of  jeer 
and  to  the  possession  and  management  of  the  mutt  in  Madras  and 
bound  to  perform  the  dulie^  of  jeer,  and  directing  [532]  that  the  res- 
pondent be  put  into  the  possession  of  the  house  and  ground  mentioned 
in  the  plaint,  that  he  do  perform  the  necessary  ceremonies  for  becoming 
a  sannyasi  within  a  period  of  four  months,  and  that,  in  default  of  his 
becoming  a  sannyasi  as  aforesaid,  the  suit  do  stand  dismissed  with  costs. 
From  this  decree  the  defendant  has  preferred  this  appeal. 

We  agree  with  the  learned  Judge  that  the  late  jeer  intended  to  nomi- 
nate the  respondent  as  his  succassor  and  expressed  his  desire  to  do  so  both 
on  the  4th  and  5th  August  1888.  There  is  evidence  for  the  respondent  to 
that  effect  (see  Exhibits  A,  F  and  G  besides  oral  evidence),  and  the  appellants 
did  not  and  does  not  deny  that  such  was  the  casa.  His  contention  was 
that  when  the  late  jeer  expressed  such  desire  on  5th  August,  his  disciples 
objected  and  suggested  that  the  appellant  was  a  fit  successor  and  that  the 
jeer  then  changed  bis  mind  and  approved  of  the  suggestion. 

As  Regards  this  alleged  change  of  intention,  we  agree  with  the  learned 
Judge  that,  up  to  the  moment  of  his  daath,  the  late  jeer  desired  to  appoint 
no  one  as  his  successor  but  the  respondent.  Any  other  view  is  utterly 
inconsistent  with  his  conduct  on  the  5th  in  sending  to  vakils,  Messrs. 
Sadagopa  Chariar  and  YijiaEaghava  Chariar,  in  instructing  the  former  on 
the  8th  August  to  apply  to  the  Deputy  and  District  Magistrates  for  aid  to 
carry  out  his  intention,  and  in  thinking  of  making  a  will  and  sending  for 
Messrs.  Sadagopa  Ghariar  and  Rama  Row  on  the  night  of  his  death.  On 
this  point  the  evidence  of  the  2nd  and  13th  witnesses  for  the  plaintiff  and 
that  of  the  13th  and  14th  witnesses  for  the  defendant  and  Exhibits  F  and 
G  are  conclusive. 

The  suggestion  for  the  defence  is  that  on  the  5th  August  the  jeer 
gave  up  his  desire  to  appoint  the  plaintiff  after  listening  to  the  remon- 
strance of  his  disciples  against  the  intended  nomination,  but  again 
changed  his  mind  and  wished  to  carry  out  his  original  intention.  But 
the  conduct  of  the  jeer  described  above  negatives  any  such  change  of 
purpose.  Moreover,  in  is  immaterial  whether  the  jeer  wavered  between 
the  5th  and  9th  August,  since  it  is  admitted  that  he  adhered  to  his  inten- 
tion from  before  the  9th  August.  Though  the  4th  witness  for  the  plaint- 
iff states  that  the  meeting  on  5th  August  was  adjourned  to  12th,  yet  be 
adds  it  was  arranged  on  Saturday  that  upadesam  should  take  place  on 
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Sunday.  This  is  quite  consistent  with  the  view  that,  owing  to  the  ob- 
struction caused  by  the  disoiples,  the  jeer  then  intended  to  [333]  defer 
the  upadesam  to  the  12th  and  hoped  to  secure  the  aid  of  superior 
Magistrates  in  the  meantime. 

The  material  question  of  fact  in  connection  with  the  appellant's  claim 
is  whether  the  jeer  ra  ide  uoadesam  tj  him  or  initiated  him  in  the  presha 
or  sannyasa  mantrara  on  the  morning  of  the  10th  and  gave  him  the  cloth 
called  kashayam  in  token  of  sannyasiship  on  the  same  night  shortly  before 
hia  death.  The  learned  Judge  found  as  a  fact  that;  uoadesam  was  made 
and  kashayam  was  given  as  allpged.  We  shall  discuss  the  evidence 
and  the  probabilities  of  the  case  beiring  on  this  point  later  on  in  this 
judgment ;  but.  we  shall  now  refer  to  the  appellant's  version  of  what 
took  place  on  the  5th  August.  The  incidents  of  that  meeting  according 
to  such  version  are  that  when  the  disciples  opposed  the  plaintiff's  nomina- 
tion, the  late  jeer  made  two  alternative  oroposals:  that  the  one  was 
that  he  would  abdicate  his  office  and  allow  the  disciples  to  appoint  any 
person  they  might  like  in  case  Rs.  20,000  was  paid  to  him,  that  the  other 
alternative  was  that  the  person  selecte  1  should  lead  the  life  of  a  disciple 
without  transgressing  his  orders  until  he  died  and  hold  tho  office  after 
his  death  : — that  when  the  discinles  were  considering  these  proposals,  the 
Tahsidar  of  Trivellore,  who  was  present,  said  that  the  defendant  could 
alone  manage  the  office,  all  the  disciples  present  except  three  concurred 
in  that  opinion,  that  the  three  saggest^d,  however,  that  no  decision 
should  then  be  arrived  at,  as  the  mutt  had  a  large  number  of  disciples 
in  many  parts  of  the  country  and  their  opinion  should  ba  taken,  and 
that  all  the  di^ciple-i  then  agraed  that  eight  days'  time  should  be  allowed 
and  notice  given  : — that  the  defendant  was  then  asked  to  which  of  the 
two  alternatives  he  would  agree,  that  he  agreed  to  the  second  proposal, 
and  that  it  was  arranged  to  hold  a  meeting  on  the  12th  August.  It  is 
then  alleged  that  the  jee"  died  without  making  upaiesam  and  giving 
kashayam  to  the  plaintiff  on  the  10th  August,  that  on  the  12th  and 
13th  the  disciples  met  and  appointed  the  defendant,  that  he  became  a 
sannyasi  on  the  14th  August  and  took  charge  of  the  mutt  and  its  property 
on  the  15th. 

The  plaintiff's  case  was  that  it  was  not  the  jeer  who  demanded 
Rs.  20,000  for  abdicating  his  office,  but  that  the  defendant  offered  Rs.  20,000 
and  the  jeer  declined  the  offer  with  indignation  and  contempt,  that  he 
never  wavered  in  his  determination  to  appoint  the  plaintiff,  and  did  not 
agree  to  nominate  the  defendant  or  to  any  [534]  adjournment,  and  tha1",  as 
the  local  Magis'ra^e  sided  with  the  discioles  instead  of  assisting  him, 
he  forbore  to  make  upadesam  that  day  lest  there  might  be  inter- 
ruption and  disturbance.  There  was  conflict  of  evidence  as  to  what 
actually  occurred  on  the  5th  August,  but  the  learned  Judge,  who  h*d  the 
witnesses  before  him  and  was  dissatisfied  with  the  demeanour  of  the 
witnesses  of  the  appellant,  came  to  the  conclusion  that  the  plaintiff's 
version  was  true.  We  cannot  interfere  with  the  finding  of  the  Judge  on 
this  point  on  a  bare  perusal  of  the  evidence,  especially  as  it  is  more  proba- 
ble that  an  office-seeker  like  the  defendant  stooped  to  such  conduct  than 
that  the  old  jeer  did  so  with  the  prospect  of  approaching  death  before 
him. 

The  substantial  question,  however,  before  us  is  whether  the  plaintiff 
tecame  the  duly  constituted  jeer  and  not  whether  the  defendant  was 
disqualified  for  the  office  by  disgraceful  conduct,  and  whether  he  is  lawfully 
an  office.  On  this  point  the  lt>arnel  Judge  was  of  opinion  that  mere 
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nomination  by  the  jeer  on  the  4th  and  5th  August  was  sufficient  to  create        1890 
a  right  for  the  plaintiff  to  succeed  him  on  his  death.  APKIL  2v 

As  to  the  legal  effect  of  such  nomination,  there  can  be  no  doubt  and 
it  is  indeed  conceded  on  both  sides  that  it  is  in  the  usage  of  the 
institution  a  rule  of  decision  must  be  found.  The  learned  Judge 
considers  it  to  be  this: — the  person  nominated  becomes,  immediately  on, 
the  death  of  the  jeer,  the  legally  appointed  jeer,  and,  as  such,  entitled  to  13  M.  52*. 
the  possession  aud  management  of  the  mutt  and  the  endowment  and 
bound  to  perform  the  duties  of  the  jeer,  though  subject  to  the  obligation 
of  becoming  a  sannyasi  within  a  few  days  after  the  death  of  his  pre- 
decessor. Tne  appellant's  contention  is  that  mere  nomination  by  the  jeer  is 
by  usage  of  no  legal  effect  whatever,  unless  it  is  concurred  in  by  his 
disciples  and  unless  and  until  the  person  nominated  becomes  a  sannyasi. 
In  this  connection  the  opinion  of  the  late  jeer  as  to  what  was  necessary  to 
give  the  respondent  the  status  of  jeer  is  of  importance.  The  plaintiff 
states  in  his  evidence  that  the  jeer  said  on  4th  August : — "  the  essential 
to  this  office  is  upadesam  of  mantrams  or  initiation."  Ha  states 
again  that  the  late  jeer  said  on  the  night  of  the  10th  August  : —  "  upadesam 
"  had  baen  done,'  and  wished  to  give  me  the  cloth  that  pertained  to  the 
"  office,  gave  it  to  me  and  admonished  me  to  use  my  office  properly."  The 
plaintiff  then  went  on  to  say  :  "  the  performance  of  upadesam,  [535J  the 
"  delivery  of  the  kashayam,  and  the  saying  of  the  jeer  that  he  gave  ma 
"  over  the  seat  or  office,  by  these  means,  I  have  become  jeer."  On  the 
respondent's  own  evidencs,  then,  mere  nomination  wa5!  not  sufficient  and 
upadesam  or  initiation  in  the  sannyasam  or  what  i-*  callel  "  Presha  man- 
tram"  was  an  essential,  and  th<*  investiture  or  delivery  of  the  cloth  per- 
taining to  the  office  and  the  formil  declaration  thai  he  gave  over  the  office 
was  another  requisite. 

Again,  the  respondent'  s  own  case  as  aUemp'ed  bo  be  established  by 
evidence  was  that  the  lata  jeer  made  up  bis  mind  to  nominate  him  on  4th 
August  and  expressed  his  determination  to  do  so  on  5ch  August,  prepared  to 
make  upadesam  or  initiate  him  in  the  sannyasa  mantram  at  9  o'clock  in 
the  morning,  which  he  considered  to  be  a  propitious  hour,  but  that, 
fearing  a  disturbance  owing  to  the  opposition  made  by  his  disciples,  the 
altercation  which  ensue!  thereupon,  and  the  reluctance  of  the  local  Magis- 
trate to  help  him,  the  lite  jeer  gave  no  the  attempt  that  day  on  plea  that 
the  propitious  hour  had  passed,  that  from  the  5th  to  the  9th  he  had 
been  endeavouring!  to  procura  the  aid  of  superior  Magistrates  through  his 
vakils  in  order  that  ha  m'ght  make  upadesam  and  install  the  plaintiff 
with  such  aid,  that  on  the  lOch  he  baoamo  worse,  changed  his  mind,  and 
made  upadesam  in  the  morning  between  9  and  10,  and  that;  about  9  or  10 
at  night,  apprehending  that  ha  might  Hie  soon,  sent  for  the  respondent, 
gave  him  kashayam,  and  saying  that  he  gave  over  his  office,  admonished 
him  to  use  ifc  well.  He  staged  further  that  the  jeer  uttered  the  sannya- 
sam or  "  Presha  mantram,  "  but  that  he  (respondent)  did  not  repeat  it, 
that  he  intended  to  do  so  when  he  becomes  a  sannyasi,  and  that  it  was 
the  utterance  of  the  raantram  by  the  jeer  that  he  characterised  as  initia- 
tion. He  added  that  it  was  necessary  that  he  should  become  a  sannyasi, 
but  not  at  the  time  of  appointment.  The  declaration,  therefore,  that  a 
person  becomes  by  mere  nomination  a  legally  aopointed  successor  on  the 
death  of  his  predecessor  and  that  his  right  of  succession  is  a  vested  interest 
goes  beyond  the  respondent's  case  and  practically  treats  even  upadesam 
and  gift  of  kashayam  as  surplusage. 
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Turning  to  the  evidence  regarding  custom,  there  is  no  dispute  as 
to  two  of  its  incidents.  The  first  is,  when  a  jeer  nominates  his  successor, 
when  the  person  nominated  is  either  present  in  the  [536]  mutt  or 
arrives  at  once  and  accepts  the  nomination,  and  when  the  disciples  present; 
on  the  occasion  do  not  object,  and  the  jeer  makes  him  a  sannyasi  and  in- 
stals  him  as  his  successor,  the  appointment  is  valid  according  to  the  usage 
of  the  mutt.  The  second  incident  is  that  when  the  jear  dies  without  nomi- 
nating a  successor,  the  disci  pies  select  his  successor,  who  thereupon  becomes 
sannyasi  and  then  the  lawful  jeer.  The  firs';  cise  rests  on  the  principle  that 
when  the  jeer  mikes  the  person  nominated  a  sannyasi, and  the  person  nomi- 
nated becomes  a  sannyasi  disoiple,  the  latter  dies  a  civil  death,  and  passes 
from  his  natural  into  the  jeer's  spiritual  family.  The  spiritual  relation  of  guru 
and  disciple,  both  being  sannyasis,  is  completed  and  the  disciple  succeeds 
his  preceptoror  spiritual  father  (See  Mitakshara,  Chapter  II,  Section  VIII). 
The  second  case  recognises  the  principle  that  the  body  of  disciples  as  beni- 
ficaries  interested  in  keeping  up  the  mutt  may  select  and  appoint  a  succes- 
sor and  thereby  perpetuate  the  jeer's  spiritual  family  for  their  own  spirtual 
instruction  and  benefit.  No  case  can  possibly  arise  which  may  be  regarded 
as  res  integra,  on  one  for  which  custom  provides  no  rule  of  decision.  The 
nomination  made  bv  the  jeer  is  either  a  oerfecb  and  valid  aopointment  or 
imperfect  and  invalid.  In  the  one  case  there  can  be  no  second  appointment, 
and  in  the  other  there  is  no  appointment  at  all  which  the  Courts  can 
recognize  acsording  to  custom.  The  contest  in  this  case  was  as  to  what 
was  to  be  done  when  the  jeer  desires  to  aopoint  a  successor,  the  disciples 
object  to  his  appointment,  and  the  iear  dies  without  making  his  nominee 
his  sannyasi  disciple  and  installing  him  as  his  successor,  though  he  desired 
to  do  so  during  his  life.  The  question  whether  the  nomination  under 
such  circumstances  can  be  traatei  as  complete  and  valid  is  one  of  evidence 
to  be  determined  as  any  osher  matter  of  fact  with  reference  to  the  usage 
of  the  institution,  and  if  there  is  no  sufficient  proof,  it  is  not  a  case  of  res 
inteyra  in  the  sense  that  the  Court  is  competent  to  applv  what  might 
appear  to  it  an  equitable  rule.  The  question  is  one  of  usage  in  a  religious 
institution,  and  failing  such  proof,  the  decision  ought  to  be  thar-  the  person 
claiming  the  office  has  fiiled  to  suoport  his  case  by  proof  of  custom 
obtaining  in  the  institution  as  be  is  bound  to  do. 

We  shall  now  proceed  to  consider  the  evidance  as  to  the  custom,  an  I 
in  doing  so  have  regard  to  the  several  subsidiary  questions  decided  by  th^ 
learned  Judge,  viz. — 

[537]  (1)  The  concurrence  of  the  disciples  in  the  nomination  made 
by  the  jeer  is  not  essential  to  its  validity. 

(2)  It  is  not  necessary  that  the   person   nominated  by   the  jeer 

should  at  once  become  a  sannyasi  though  he  is  present  at  the 
spot  and  accepts  the  nomination. 

(3)  That  if  initiation    into    "Presha    mantram"   and   the   gift    of 

kasbayam  are  necessary,  the  respondent  has  had  bith. 

(4)  That  the  mere  uttering  of  presha  mantram  by  the  jeer  is  suffi- 

cient initiation,  and  that  the  parson  nominated  is  at  libertv  to 
abstain  as  stated  by  the  plaintiff  from  repeating  it  until  ha 
becomes  a  sannyasi. 

(5)  That  the  late  jeer  did  initiate  the  plaintiff  in  the  sense  indicat- 

ed above  and  give  him  kashayaui  on  10th  Augustas  alleged  by 
him. 

{6)  That  though  the  person  nominated  must  become  a  sannyasi 
within  a   few  days  after  the  deith  of  the  late  jeer  and  the 
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plaintiff  had  not   become  a  sannyasi   until  suit,  his  omission       1890 
to  do  so  was  immaterial,  because  the  becoming  of  a  sannyasi     APRIL 
is  not  a    condition  precedent  to  acquiring  the  status  of  jeer; 
and  because  the  delay  on  the  part  of  the  plaintiff  was  due  to     APPEL- 
the  obstruction  caused  by   the  defendant  unlawfully   denying       LATE 
his   nomination   and    seizing   the   mutt   and  its   property  at      CIVIL. 
Trivellore. 

The  evidence  on  record  refers  but  to  three  cases  of  succession.     The   13  M  82* 
first  is  the  appointment  of  Sadagopa  Jeer  by  Veera  Eaghava  Jeer ;  the 
second  is  the  appointment  by  Sadagopa  of  the  Attipat  Jeer ;  and  the  third 
is  the  appointment  by  the  Attipat  of  the  last  jeer. 

The  plaintiff's  evidence  related  to  the  third  case  of  succession.  He 
made  only  a  general  statement  without  going  into  detail  and  said  : — "  the 
"  last  jeer  was  appointed  in  the  same  way  I  was  appointed  ;  disciples 
"  were  present,  but  they  were  not  consulted,  and  they  were  not  called  on 
"  to  express  an  opinion." 

The  second  witness,  the  plaintiff's  brother,  also  gave  evidence  on  the 
point.  In  his  examination  in  chief  be  attempted  to  speak  of  the  second 
and  third  cases  of  succession.  As  to  the  former  he  deposed,  the  jeer 
before  the  last  was  appointed  when  the  former  jeer  was  about  to  die  ; 
he  said  he  appointed  Attipat  Sreenivasa  Eaghava  Chari,  but  the  nominee 
was  not  present.  The  jeer  made  [538]  a  will  and  the  person  named 
by  him  was  recognized.  As  to  the  appointment,  of  the  last  jeer  the  witness 
added,  "  when  Sreenivasa  Eaghava  Jeer  \\as  about  to  die,  he  called  the 
"last  jeer  and  handed  to  him  the  kashayam  and  then  died.  I  have  never 
"  known  any  jeer  to  be  elected  bv  disciples,  nor  did  I  hear  of  it."  He 
said  further  when  the  kashayam  was  handed  to  the  last  jeer  by  his 
predecessor,  the  latter  told  the  former  to  perform  the  duties  of  the  office. 
In  cross-examination  he  said  he  was  not  present  at  the  appointment  of  the 
jeer  before  the  last.  He  stated  further  that  the  last  jeer  on  the  day  he 
was  appointed  went  through  jeeva-sraddham  or  death  ceremony. 

We  may  observe  that  according  to  Hindu  ritual  a  Brahman,  when  be 
is  about  to  be  come  a  sannyasi,  performs  a  ceremony  whereby  he  is  consi- 
dered to  have  suffered  civil  death  and  determined  his  secular  status  prior  to 
entering  the  order  of  sannyasi.  That  ceremony  is  called  jeeva-sraddbam. 
Exhibit  J  is  the  will  referred  to  by  the  witness,  dated  the  10th  Septem- 
ber 1879.  The  material  passage  runs  in  these  terms  : — 

"  Therefore  I  have,  while  in  the  enjoyment  of  good  memory  and 
with  good  intention  (sound  mind),  sent  a  message  to  a  person  named 
Sreenivasa  Eaghava  Chariar  who  is  res;dirg  in  Attiputtoo  to  come  here 
to  be  installed  in  lieu  of  me  in  our  Ahobala  muttum  on  account  of  bis 
being  a  very  learned  man  that  observes  religious  rites  and  one  more  versed 
in  the  traditional  doctrines  of  the  muttum  than  others.  Therefore  after 
he  arrives,  I  shall  have  him  installed  in  this  office.  In  case  of  my 
departing  this  life  before  his  arrival,  he  shall  be  installed  in  this  office  and 
all  the  properties  connected  with  this  muttum  and  the  devasthanams  or 
temples  which  are  under  the  control  (or  in  the  possession)  of  the  sannidhy 
shall  be  put  in  his  possession  and  all  the  immoveable  and  moveable  pro- 
perties which  are  with  Vanamamala  Gharry  shall  also  be  put  in  his  pos- 
session. The  aforesaid  Attiputtco  Sieenivasa  Eaghava  Chariar  shall,  after 
I  depart  this  life,  enjoy  all  [affairs]  the  properties  connected  with  this 
muttum.  In  the  case  of  the  aforesaid  Attiputtoo  Sreenivasa  Raghava 
Chariar  not  agreeing  to  [accept]  this  office,  then  as  Kalathoor  Narasimha 
Eaghava  Chariar  has  been  declared  to  be  competent  for  this  office,  it  has 
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1890       been  determined  that  this  office  should   be  conferred  on  him.     Therefore 
APRIL  2.    the  aforesaid  person  shall  be  installed  in  the  aforesaid  [539]  office  and  he 
shall  take  the  immoveable  and  moveable  properties  of  the  aforesaid   Lak- 
APPEL-     shmi  Narasimha  Swami." 

LATE  The  evidence  as  to  jeeva-sraddham  or  death  ceremony    is  important 

CIVIL.  as  showing  that  the  last  jeer  performed  it  at  once.  The  passage  in  the 
will  is  important  as  showing  that  a  former  jeer  believed  that  he  should 
13  M.  524.  See  his  nominee  installed  if  he  arrived  before  his  (the  jeer's)  death.  It  is 
also  important  as  showing  that  be  directed  his  installation  on  his  arrival 
after  death.  It  shows  further  that  the  possibility  of  a  refusal  was 
anticipated  and  that  it  had  been  declared  and  determined  with  reference 
to  such  contingency  that  the  office  should  be  conferred  upon  another  per- 
son named  in  it. 

The  third  witness  is  a  purohit  specially  sent  for,  as  he  stages,  by  the 
late  jeer  in  order  that  the  ceremonies  necessary  to  make  the  plaintiff  a 
sannyasi  might  be  performed.  Adverting  to  jeeva-sraddham  or  death 
ceremony  he  stated  that  the  late  jeer  said  to  the  plaintiff,  among  other 
things,  "  you  should  go  through  the  ceremony  of  jeeva-sraddham  (death 
"  ceremony)  to-morrow.  In  case  I  have  strength  of  body  to  do  this,  I  will 
"  do  it,  if  not,  you  had  better  get  it  performed  properly  to-morrow."  The 
jeer  told  me,  the  witness  adds,  to  be  with  the  plaintiff  and  to  get  the 
ceremony  of  sannyasam  performed  properly  that  day.  The  witness 
is  the  plaintiff's  cousin  and  bis  evidence  is  important  as  showing  that 
the  late  jeer  enjoined  the  plaintiff  to  perform  the  jeeva-sraddham  and  go 
through  the  sannyasam  ceremony  on  the  next  day  afer  upadesam  or  initia- 
tion. 

The  fourth  witness,  a  cook  in  the  service  of  the  late  jeer,  deposes 
only  that  the  last  jeer's  predecessor  sent  for  him  and  gave  him  kashayam. 
This  witness  signed  Exhibit  III. 

The  next  witness  is  Pullapakam  Nattu  Ramanuja  Chari  and  he  is  a 
grandson  of  the  late  jeer.  He  gives  the  same  evidence  as  the  last  witness. 
He  signed  Exhibit  III,  which  purports  to  be  signed  by  those  who  were 
willing  that  the  defendant  should  succeed  the  last  jeer,  and  states,  though 
he  calls  himself  a  shrotriyamdar,  that  he  signed  it  under  the  impression 
that  it  related  to  the  appointment  of  an  archaka. 

The  next  witness  is  Moragasi  Eanga  Chari  of  Kolattur  and  speaks  to 
the  appointment  of  the  last  jeer.  He  says: — '-  the  jeer  before  him  sent 
"for  him,  told  him  to  take  up  the  office,  handed  [540]  to  him  the  kasha- 
'"  yam,  and  said,  I  have  given  you  the  office ;  manage  for  the  future." 
The  witness'  father  was  in  the  employment  of  the  last  jeer. 

The  next  witness  is  one  Neeradi  Raghava  Chari,  who  gives  evidence 
regarding  the  second  and  third  cases  of  succession.  He  deposes  : — "  I  know 
"  the  last  jeer,  the  jeer  who  preceded  him,  and  the  jeer  before  that. 
"  The  jeer  before  the  last  was  appointed  by  Sadagopa  Jeer.  Sadagopa 
"  made  the  will  (Exhibt  J).  Ceremonies  were  performed  afterwards, 
"  kashayam  and  jeeva-sraddham.  There  is  a  practice  of  taking  up 
"  kashayam  after  appointment.  The  Attipat  Jeer  acted  until  his 
"  death,  appointed  the  last  jeer,  and  gave  him  kashayam.  The  last 
"  jeer  got  other  ceremonies  performed  for  himself  with  the  aid  of  books 
"  and  purohits."  In  cross-examination  he  continues : — "  Attipat 
"  was  a  sannyasi.  He  was  called  jeer  from  the  time  kashayam  was 
"  taken.  Kashayam  is  a  token  of  sannyasiship.  Until  the  other  cere- 
"  monies  are  performed,  he  need  not  wear  it.  The  consent  of  disciples  was 
*'  not  taken  when  either  Attipat  or  the  last  jeer  was  appointed.  Plaintiff 
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'pronounced  manbram  apparently.  I  did  nofc  hear :  ceremony  lasted 
"  quarter  or  half  an  hour.  The  man  who  makes  upadesam  sits  down 
"  and  the  disciple  stoops  in  front  and  puts  his  ear  close  to  the 
"  mouth  of  the  man  who  makes  the  upad  ^sam.  This  is  done  to  be  a  jeer. 
"  There  is  no  man  among  Vadagalai  Brahmans  who  is  a  jeer  and  not  a 
"  sannyasi.  A  man  who  is  made  a  jeer  may  afterwards  become  a  sannyasi, 
"  but  the  time  is  only  for  a  day  or  two,  and  in  that  time  he  may  take  up 
"  the  property.  Attipat  Jeer  was  house-holder  when  he  received  kashayam 
'and  afterwards  got  the  ceremonies  of  jeava  sraddham  performed  and 
"became  a  sannyasi.  He  did  not  go  back  after  receiving  kashayam  to  be 
"  house-holder,  but  lived  in  the  mutt.  The  last  jeer  received  kasbayam  on 
"  the  last  day  he  was  house-holder,  and  on  the  next  day  he  got  jeeva- 
"  sraddham  performed.  I  do  not  know  any  instance  among  Vadagala 
"  heads  of  mutts  not  being  sannya^is.  There  are  certain  of  them  being 
"  jeer  and  not  a  sannyasi  for  a  day  or  two." 

This  witness  is  one  of  those  who  deposed  that  he  saw  the  late  jeer 
make  upadesam  to  the  plaintiff  and  give  him  kashayam  though  he  signed 
Exhibit  III,  which  acknowledged  the  defendant  as  jeer.  His  exi  lana- 
tion  is  that  he  signed  that  document  under  the  impression  that  it 
related  to  the  appointment  of  some  archaka.  [841]  The  next  witness  is 
one  Varadachari,  a  sub-magistrate  near  Trivellore,  and  wrote  about  six 
years  ago  a  draft  will.  He  deposes  that  the  last  jeer  was  installed  at  or  about 
the  time  the  Attipat  Jeer  died  in  the  presence  of  disciples.  "There  were 

two  or  three  candidates,  and  all  people  were  saying  that  the  last  jeer 
"  should  get  it.  I  told  this  to  Attipat  Jeer:  he  said  the  same  'I  don't 
"  know  the  custom  who  is  to  appoint.'  "  This  witness  is  a  Tengalai  Vaish- 
nava  Brahman.  The  foregoing  is  the  evidence  for  the  respondent  about 
prior  practice. 

On  the  other  hand  four  witnesses  gave  evidence  OQ  the  same  subject 
on  behalf  of  the  appellant. 

Rangachari  (seventh  witness)  gave  evidence  about  the  first  case  of 
succession.  He  stated  that  the  disciples  consulted  together,  selected 
Sadagopa  Jeer,  and  asked  Veera  Righava  Jeer  to  appoiut  him,  and  that 
Veera  Raghava  did  so.  Sadagopa  was  made  a  sannyasi  and  upa  le-*am 
was  made  the  next  day.  HP  uronounc^d  the  mant-rams  and  took 
kashayam.  He  owns  lands  and  looks  after  some  muttam  lands.  The 
eighth  witnsss,  T.  Srinivasa  Chari,  also  gave  evidence  about  the  first 
case  of  succession,  and  stated  that  at  the  request  of  the  disciples  Veera 
Raghava  aopointed  Sadagopa  Jeer.  He  said  also  that  after  all  the 
ceremonies  were  gone  through,  Veera  Raghava  pronounced  the  upadesa 
mantram  and  told  Sadagopa  to  repeat  it  and  that  kashayam  was  then 
given.  The  witness  was  questioned  about  the  practice  when  there  was 
a  disagreement  between  the  jeer  and  his  disciples.  He  said  there  was 
no  such  case ;  the  disciples  would  not  disagree  ;  the  jeer  has  power  to 
appoint  without  consent ;  if  the  nominee  was  a  proper  man  the  disciples 
would  necessarily  agree  with  the  jeer.  Another  witness  is  Sreenivasa 
Raghava  Chari,  who  is  the  defendant's  nephew  and  the  son  of  Sadagopa 
Jeer.  He  states  that  his  father  asked  the  disciples  first  and  then  nomi- 
nated the  Attipat  Jeer.  When  the  last  jeer  became  jeer,  the  witness 
says,  the  disciples  asked  him  to  become  jeer  and  Attipat  Jeer  was  uncon- 
scious for  three  days  prior  to  his  death.  The  next  witness  is  S.  Venkata 
Chari  agent  or  srikarya  of  tha  mutt.  He  says  : — "  I  was  at  the  mutt 
"when  the  last  jeer  was  appointed.  H<?  was  aopointed  there,  he  was 
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"  all  the  disciples.  Attipat  Je^r  whom  he  succeeded  took  no  part  in  the 
"  appointment;  and  he  was  unconscious  at  the  time."  He  states  again 
that  Sadagopa  Jeer  [542]  asked  the  disciples  who  should  be  appointed. 
They  named  Attipat,  and  he  appointed  him. 

Having  stated  the  evidence  on  both  si  les,  we  now  proceed  to  consider 
its  effect  as  to  the  usage  of  the  institution.  We  must  premise  that  the 
evidence  is  very  meagre.  The  last  jeer  was  the  35th  in  the  ordor  of 
succession,  the  mutt  has  a  large  numb  <r  of  disciple-?  throughout  the  Presi- 
dency, and  yet  the  evidence  above  referred  to  is  the  only  material  upon 
which  we  have  to  form  an  opinion. 

As  to  the  first  of  the  three  cases  of  succession,  the  jeer  nominated  his 
successor,  initiated  him,  gave  him  kashayam  and  saw  him  installed  and 
become  a  sannyasi  before  he  diecl.  The  relation  of  father  and  son  in  a 
spiritual  family  was  thus  completed.  As  to  the  second  case  of  succession, 
the  person  nominated  by  the  jeer  did  not  arrive  unbil  after  the  jeer  had 
died.  The  disciples  recognized  the  appointment  when  he  arrived,  and 
he  became  a  sannyasi  at  once.  It  is  a  case  of  nomination  which  was 
not  accepted  until  after  the  death  of  the  jeer  and  which,  when  accepted, 
the  disciples  recognized.  The  second  witness  for  the  plaintiff  and 
his  brother  refer  to  the  recognition.  The  nominee  became  a  sannyasi  at 
once. 

This  was  a  case  of  incomplete  nomination  by  the  jeer  as  it  was  not 
known  before  he  died  whether  the  nominee  would  accept  the  office  and 
as  he  was  at  liberty  to  refuse  it.  It  was  also  a  case  in  which  the  disciples 
honored  the  nomination  by  their  guru  in  theory  the  appointment  was 
made  by  the  disciples,  the  relation  of  preceptor  and  disciple  not  being  con- 
stituted by  upadesam  between  the  jeer  and  his  nominee. 

As  regards  the  third  case,  there  is  a  conflict;  of  evidence.  The  wit- 
nesses for  the  appellant  say  that  the  Attipat  Jeer  was  unconscious  and 
that  it  was  the  disciples  who  appointed  him.  On  the  other  hand,  the 
witnesses  for  the  respondent  sta":e  that;  Attipat  made  upadesam  to  the  last 
jeer  and  gave  him  kashayam.  They  add,  however,  that  the  last  jeer 
performed  jeeva-sraddham  and  became  a  sannyasi  next  day :  the  witness 
Neeradi  Raghava  Chari  adds  that  he  never  returned  to  his  house  again 
nor  resumed  the  status  of  a  house- holder,  an<l  that  the  nominee  must, 
according  to  usage,  become  a  sannyasi  in  a  day  or  two  after  upadesam, 
Taking  the  view  most  favourable  to  the  plaintiff,  this  is  a  case  in  which 
the  dying  jeer  made  the  upadesani  and  gave  kashayam  [543]  and  the 
nominee  became  a  sannyasi  next  day.  This  was  precisely  what  the  last 
jeer  told  the  plaintiff  to  do  according  to  his  third  witness,  but  which  he 
did  not  do. 

According  to  the  evidence  on  both  sides,  there  was  no  disagreement 
prior  to  the  present  litigation  as  to  the  fitness  of  the  person  nominated 
by  the  jeer.  Though  several  of  the  plaintiff's  witnesses  deny  that  the 
disciples  were  ever  consulted,  his  own  witness,  K.  Varadachari,  who  is  a 
sub- magistrate  near  Trivellore,  states  that  the  disciples  suggested  the 
appointment  of  the  late  jeer. 

The  conclusion  we  have  to  come  to  is  that  the  plaintiff's  case  is 
anomalous  in  three  ways  : — (i)  It  is  not  a  nomination  concurred  in  by 
the  disciples,  (ii)  He  did  not  repaat  the  presha  mantram  when  he  waaj 
initiated.  _'(iii)  He  did  not  become  a  sannyasi  in  a  day  or  two  after  his 
initiation  as  stated  by  his  own  witness  Neeradi  Raghava  Chari,  nor 
abstain  from  returning  after  upadesam  and  acceptance  of  kashayam  to  be 
a  house-holder  and  to  live  with  his  family.  His  case  stands  by.  itself  _and 
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is  nob  supported  by  custom  in  the  sense  that  there  was  a  similar  case  be- 
fore, though  the  last  jeer  was  the  35th  in  the  order  of  succession,  and 
though  looking  to  the  number  of  disciples  which  the  Ahobalam  mutt  has, 
evidence  must  be  available  if  the  plaintiff's  case  was  warranted  by  any 
precedent  in  the  history  of  the  mutt. 

Another  serious  defect  in  the  plaintiff's  case  is  that  he  was  not  initia- 
ted in  the  proper  sense  of  the  expression.  In  ordinary  parlance,  the 
essence  of  initiation  consists  in  the  person  initiated  repeating  the  presha 
or  sannyasa  mantram  as  it  is  pronounced  by  the  jeer  who  nominates 
him.  Not  one  of  his  witnesses  states  that  such  is  not  the  case.  On  the 
other  hand  his  own  witness,  Neeradi  Eaghava  Ghari,  deposes  that  the 
plaintiff  apparently  repeated  the  mantram  and  describes  initiation  as  in- 
cluding such  repetition.  The  text  of  presha  mantram,  as  given  in  the 
Vaidyanatha  Diskshitiyam,  means  I  hereby  ronounce  love  of  children,  of 
wealth,  and  of  the  world  ;  and  when  time  and  circumstances  permit,  it  is 
uttered  whilst  going  through  the  rif.ual  prescribed  for  becoming  sannyasi 
and  after  performing  certain  preliminary  ceremonies,  one  of  which  consists 
in  jeeva-sraddham,  whereby  the  person  becoming  sannyasi  is  required  to 
perform  his  own  sraddha  or  death  ceremony  and  thereby  determine  his 
status  as  a  grihastha  or  a  house-holder  or  in  legal  phraseology  to  suffer 
civil  death  in  relation  to  his  natural  family.  He  receives  upadesam,  if 
made  [5M]  in  the  regular  mode,  after  performing  jeeva-sraddham  and  by 
pronouncing  presha  mantram. 

The  intention  in  making  upadesam  and  giving  kashayam  otherwise 
than  during  the  ritual  is  to  constitute  the  spiritutal  relation  of  guru  and 
disciple  by  fulfilling  what  is  the  essential  part  or  mantric  essence  of  the 
ritual  in  advance  when  there  is  urgency  for  it.  such  as  the  jeer's  ap- 
proaching death,  and  there  is  no  time  for  going  through  it  in  detail  and  to 
leave  its  religious  efficacy  to  be  perfected  by  the  observance  of  the  ritual  as 
soon  as  possible.  Having  regard  to  the  intention  with  which  the  upadesam 
is  made,  the  repetition  of  the  upadesa  mantram  by  the  disciple  was  of 
its  essence,  otherwise  he  could  not  have  become  the  disciple  of  the  late 
jeer. 

The  plaintiff  himself  admits  that  the  effect  of  repeating  it  is  equivalent 
to  a  determination  of  his  status  as  a  house-holder.  Save  his  own  interested 
statement,  there  is  no  evidence  to  show  that  he  may  be  considered  to  have 
received  upadesam  though  he  has  not  repeated  the  presha  mantram.  The 
evidence  of  the  defendant's  witnesses  and  of  his  own  witnesses  Neeradi 
Raghava  Chari  and  of  the  practice  of  those  nominated  before  are  incon- 
sistent with  such  view.  The  inference  is  irresistible  that  he  had  not  been 
properly  initiated  according  to  the  usage  of  the  institution.  There  is  no 
doubt  upon  his  own  evidence  and  that  of  his  witnesses  that  the  late  jeer 
considered  that  upadesam  was  an  essent.ial. 

There  is  another  defect  in  the  plaintiff's  case.  His  own  witness, 
Neeradi  Raghava  Ghari,  states  that  none  can  be  a  jeer  without  being  a 
sannyasi,  and  that  the  person  receiving  upadesam  must  become  a  sanny- 
asi in  a  day  or  two.  The  late  jeer  died  on  10th  August  1888  and  this  suit 
was  brought  on  13th  November  1888,  and  until  then  or  now  the  plaint- 
iff has  not  become  a  eannyasi,  but  continued  to  be  a  house-holder 
and  lived  with  his  family.  The  delay  is  fatal  to  his  claim.  There  has  been 
no  such  instance  in  the  history  cf  the  mutt.  The  ritual  for  becoming  a 
sannyasi  is  postponed  for  a  day  or  two,  not  in  view  to  allow  the  plaintiff  to 
take  his  own  time,  but  as  a  matter  of  necessity  and  on  the  understanding 
that  it  is  to  be  deferred  only  for  a  day  or  two,  so  that  it  may  relate  back 
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his  witness  Net-radi  Ragnava  Chari,  the  last  jeer  performed  his  own 

13  M  324.  jeevi-sra<<dham  and  became  a  sannvasi  the  day  after  his  initiation.  The 
learned  Judge  considt-re  I  that  the  delay  wa*<  excusable  because  the  d^fend- 
ant  denit  d  the  plaintiff's  nomination  and  ocuuuied  tha  mutt,  but  we  do 
nor.  soe  how  this  conduct  of  the  defendant  can  operate  to  dispense  with  the 
customary  requisite  of  a  valid  nomination.  The  intention  was  to  perfect 
and  validate  the  relation  of  spiritual  father  and  son  by  the  formal  obser- 
vance of  the  ritual  prescribed  for  a  sannyasi  and  thereby  to  generate  the 
capacity  to  impart  spiritual  instruction  to  the  disciples  of  the  mutt.  How 
can  the  defendant's  wrong  abrogate  the  requirement  of  the  religious  usage 
of  the  institution  ?  The  learned  Ju<lge  has  apparently  come  to  this  con- 
clusion, because  he  has  held  that  no  ceremony  at  all  needs  be  performed 
before  the  jeer's  death. 

The  question  is  not  simply  between  the  plaintiff  and  the  defendant, 
but  is  one  of  custom  regulating  the  relation  between  the  head  of  a  mutt 
and  his  disciples.  It  is  not  in  our  power  to  dispense  with  one  of  the 
incidents  of  custom  and  to  impair  the  efficiency  of  his  spiritual  instruc- 
tion in  the  estimation  of  his  disciples.  The  plaintiff's  delay  in  becoming 
a  sannyasi  cannot  be  justified  by  the  usage  of  the  institution  and  must 
be  taken  to  disentitle  him  to  the  status  of  a  jeer.  It  is  true  that  when 
the  person  nominated  does  not  arrive  before  the  jeer's  death,  the  ceremony 
of  sannyasam  is  gone  through  after  he  takes  up  the  appointment.  But 
that  is  in  principle  a  case  of  nomination  by  the  disciples  in  deference  to 
the  suggestion  of  their  guru  and  not  by  virtue  of  the  relation  of  preceptor 
and  disciple  constituted  by  upadesam.  If  not,  why  did  the  late  jeer  say 
upadesam  and  kashayam  are  essentials,  and  why  did  he  enjoin  the 
plaintiff  to  go  through  his  own  death  ceremony  and  become  a  sannyasi 
next  day?  The  principle  underlying  the  nomination  of  the  jeer  is  that 
upadesam  followed  up  at  once  or  in  a  day  or  two  by  the  observance  of 
sannyasam  ritual  is  indispensable  to  the  nominee's  admission  into  the 
jeer's  family  as  his  sannyasi-difciole  or  spiritual  son.  Nomination  by 
disciples  is  an  inferior  substitute  [546]  sanctioned  by  necessity  like  adop- 
tion to  prevent  the  extinction  of  the  spiritual  family. 

Again,  the  learned  Judge  deduces  the  plaintiff's  title  to  the  position 
of  jeer  from  his  nomination  by  the  late  jeer  on  the  4th  or  5th  August  and 
considers  that  such  nomination  alone  is  sufficient.  This  was  not  the 
late  jeer's  opinion,  and  he  considered  that  the  making  of  upadesam  and 
gift  of  kashayam  as  a  token  of  sannyasiship  were  essential.  We  see 
another  difficulty  in  adopting  the  learned  Judge's  view.  The  late  jeer 
made  a  distinction  between  a  mere  nomination  and  the  formal  declaration 
of  transfer  of  office  after  upadesam  and  gift  of  kashayam  and  treated  the 
latter  as  essential.  In  the  petition  presented  to  the  Deputy  Magistrate 
by  his  vakil  on  the  9th  August  it  is  stated,  with  reference  to  what 
took  place  on  5th  August,  that  "  your  petitioner  was  compelled  to  forbear 
from  inaking  his  nomination  conformably  to  the  usage  of  the  adhinam." 
How  is  this  to  be  accounted  for  except  on  the  yiew  indicated  above, 
and  that  the  word  nomination  is  used  in  the  sense  of  final  or  irrevocable 
appointment. 
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Again,  the  plaintiff  himself  referred  in  his  evidence  to  the  declaration 
after  upadesam  and  ka-ih ayam  "  I  have  given  the  seat  or  office  "  as  one  of 
the  means  by  which  he  became  jeer.  Ic  is  also  stated  by  several  of  his 
witnesses  that  the  lite  jeer  and  his  pre  iecessors  used  to  mak«  such  decla- 
ration or  to  say  some^hin^  equivalent  to  in  aft^r  they  made  upade^am  and 
gave  kashayam.  We  are  of  opinion  that  the  nomination  on  the  4th  and 
5th  August  was  not  the  final  nomination  in  accordance  with  the  usige 
of  tne  mutt,  which  appears  to  point  to  the  existence  of  other  requisites, 
viz.,  uoadesam  and  gift  of  kashayam  with  the  declaration  that  the 
nominee  has  been  apuomted  successor  subject  to  his  going  through  the 
sannyasam  ritual  in  a  day  or  two. 

We  do  not  also  see  our  way  to  believe  that  the  late  jeer  made 
upadesam  to  the  plaintiff  or  gave  him  kashayam.  Most  of  the  witnesses 
who  gave  evidence  in  hh  favour  are  his  relations  or  servants  of  the  former 
jeer,  or  men  who  at  one  time  acknowledged  the  defendant's  nomination  by 
signing  Exhibit  II  or  III.  The  defendant's  witnesses  1,  4,  5,  6,  8,  10,  15, 
and  22  deny  that  on  the  10th  August  upadesam  was  made  to  the 
plaintiff  or  kashayam  given  The  probabilities  of  the  case  are  also 
against  the  plaintiff's  evidence.  The  13bh  witness,  Sadagooa  Chariar, 
denies  that  the  plaintiff  ever  told  him  of  upadesam  though  he  was  with 
[547J  him  on  the  10th  August.  The  story  about  the  gift  of  kashayam 
is  inconsistent  with  Sadagopa  Chariar's  statement  that  the  plaintiff  was 
with  him  in  the  village  at  the  time  kashayam  is  alleged  to  have  been 
given  in  the  mutt  and  until  the  jeer  died  on  10th  August.  Both  he  and 
Eama  Rio  say  that  on  the  evening  of  the  10th,  the  jeer  asked  them  to  call 
next  morning  as  lie  felt  a  little  better.  Is  it  likely  that  he  would  have 
done  so  if  he  had  got  so  far  worse  on  the  10th  as  to  resolve  to  make 
upadesam  in  the  morning  contrary  to  his  previous  arrangement  with 
Sadagopa  Chari  for  postponing  it  until  the  aid  of  superior  magistrates 
was  secured  ?  It  is,  again,  in  evidence  that  the  disciples  who  opposed 
the  plaintiff's  nomination  were  watching  in  the  mutt  on  the  10th  August 
and  that  there  were  police  men  both  inside  and  outside  the  place.  Is 
it  probable  that  the  upadesam  would  have  taken  place  quietly  on  the 
morning  of  the  10th  when  thera  was  so  much  opposition  and  excitement 
on  the  5th  ?  Exhibit  III  shows  that  the  evidence  about  the  place  being 
watched  is  bona  fide.  It  is  much  more  probable  that  the  jeer  was 
looking  forward  to  the  arrival  of  the  Deputy  Magistrate  on  the  llth 
August  to  initiate  and  install  the  plaintiff,  but  that  his  illness  took  a 
critical  turn  after  Rauia  Rao  and  Sadagopa  Chariar  had  left  the  mutt  and 
that  it  terminated  in  his  death  before  he  could  carry  out  his  intention. 
The  defendant's  conduct  on  the  5th  August  in  offering  Rs.  20,000  to  the 
late  jeer  for  his  nomination  marks  him,  as  observed  by  the  Judge,  as  a 
very  unscrupulous  person.  The  unfavorable  impression  produced  by  such 
conduct  has  led  the  learned  Judge  not  to  attach  the  weight  which  he 
should  have  attached  to  the  improbabilities  in  the  plaintiff's  case.  But 
the  onus  of  proof  is  on  the  plaintiff,  and  the  question  is  one  of  compliance 
with  the  usage  of  a  religious  institution.  His  case  must  stand  or  fall  accord- 
ing as  he  proves  or  fails  to  prove  such  compliance,  irrespective  of  the 
defendant's  conduct  or  title.  We  find  it  difficult  to  believe  that  this 
plaintiff's  story  about  upadesam  and  the  gift  of  kashayam  is  true. 

Another  question  is  whether  the  concurrence  of  the  disciples  is 
necessary  to  the  validity  of  the  appointment  of  a  jeer.  The  power  of 
nomination  vests  in  the  jeer,  but  the  weight  of  evidence  is  that, 
according  to  practice,  the  disciples  are  consulted.  This  is  asserted 
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by  the  witnesses  for  the  defendant,  and  the  plaintiff's  witness,  Varada- 
chari,  who  is  a  sub-magistrate,  states  that  the  last  jeer  was  suggest- 
ed as  a  fit  person  by  the  disciples,  and  that  [548]  the  jeer 
made  the  appointment  in  accordance  with  such  suggestion.  Seeing  that 
installation  ordinarily  takes  place  with  their  co-operation,  the  probability 
is  in  favour  of  such  consultation.  There  is  no  evidence,  however,  that  any 
formal  subsequent  ratification  is  necessary.  Whether,  if  not  consulted, 
the  nomination  is  good  is  a  question  in  regard  to  which  there  is  no 
evidence  of  prior  usage.  The  power  of  nomination  is  a  power  to  be 
exercised  for  the  benefit  of  the  institution  and  the  general  body  of  disciples 
attached  to  it.  The  principle  that  ought  to  guide  its  exercise,  as  enun- 
ciated by  a  former  jeer  in  his  will  (Exhibit  J.)  is  that  the  person  select- 
ed should  be  "  a  very  learned  man  that  observes  religious  rites  and 
one  more  versed  ia  the  traditional  doctrines  of  the  mutt  than  others." 
The  ground  of  opposition  on  the  part  of  the  disciples  was  that  the 
late  jeer  desired  to  befriend  his  brother's  son,  and  that  such  a  nomination 
would  bring  the  mutt  under  the  unwholesome;  influence  of  a  single  family, 
of  which  several  members  held  influential  positions  in  connection  with  the 
mutt  and  had  leases  of  mutt  lands.  It  may  be  that  usage  sanctions 
such  consultation  to  ensuro  due  exercise  of  the  power  for  the  end  for  which 
it  is  conferred  and  to  prevent  its  exercise  for  the  improper  advancement 
of  relatives  of  the  j°er  for  the  time  being  in  his  natural  family  to  whom 
he  is  civilly  dead,  and  regard  and  love  for  whom  he  has  solemnly 
abjured,. or  from  any  other  indirect  motive.  Or  it  may  be  that  the 
power  of  nomination  vests  in  the  jeer,  as  the  recognized  principle  of 
succession  is  the  relition  of  the  nominee  to  him  as  his  disciple  and  that 
the  disciples  were  consulted  as  a  matter  of  expediency.  The  question 
is  one  of  very  great  importance  to  the  institution  and  one  that  ought  to  be 
determined  in  strict  conformity  to  usag«.  The  learned  Judge  himself 
observes  that  the  parsons  who  gave  evidence  in  plaintiff's  favour  are  inte- 
rested parties  and  the  material  before  us  is  extremely  meagre.  If  it  were 
necessary  to  determine  this  question  for  the  purposes  of  this  appeal,  we 
should  order  a  more  extended  inquiry  as  to  usage  and  as  to  the  opinions 
of  experts  connected  with  the  mutt. 

We  agree  with  the  learned  Judge  in  the  opinion  he  has  express- 
ed about  the  defendant's  conduct,  but  we  are  unable  to  uphold  the 
plaintiff's  nomination  on  the  grounds  : — first,  that  he  probably  received 
no  upadesam  at  all ;  secondly,  that  the  upadesam  alleged  to  have  been 
received  by  him  is  not  sufficient; ;  [549]  thirdly,  that  his  right,  if  any,  to  the 
status  of  jeer  ceased  on  his  omission  to  become  a  sannyasi  in  a  day  or  two, 
or  soon  after  the  alleged  upadesam  or  initiation  ;  fourthly,  that  there  was 
no  similar  case  of  succession  in  the  history  of  institution  ;  fifthly,  that  his 
case  is  one  of  imperfect  nomination  which  cannot  be  upheld  on  principles 
deducible  from  the  known  cases  of  succession. 

The  appeal  must  be  allowed,  the  decree  appealed  against  must  be  set 
aside,  and  the  suit  dismissed. 

We  have  already  referred  to  the  defendant's  conduct  as  unscrupulous 
and  discreditable  in  offering  to  buy  the  sacred  office  from  the  late  jeer  so 
properly  animadverted  upon  by  the  learned  Judge.  We  also  see  reason  to 
think  that  his  story  that  the  late  jeer  changed  his  mind  and  agreed  to 
nominate  him  and  actually  asked  him  to  attend  upon  him  at  the  moment 
of  his  death  is  absolutely  false  and  apparently  designed  to  tack  on  his 
appointment  by  the  disciples  after  the  jeer's  death  to  the  alleged  nomina- 
tion by  the  jeer  himself  during  his  life  and  thereby  to  create  an  analogy 
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between  his  case  and  the  second  case  of  succession.     Under  these  circum-  1890 

stances  we  consider   that  we  must    dismiss    the  suit  without  costs  both  APRIL  2. 

in  this  Court  and  in  the  Court  below.     We   dismiss  also  the  memorandum 

of  objections.  APPEL- 

Biligiri  Ayyangar,  attorney  for  appellant.  LATE 

Branson  &  Branson,  attorneys  for  respondent.  CIVIL. 


13  M.  549. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


IYYAPPA  (Defendant],  Appellant  v.  RAMALAKSHMAMMA 
(Plaintiff),  Respondent.*      [1st  and  5th  August,  1890.] 

Civil  Procedure  Code,  Section  50— Inconsistent  causes  of  action  — Specific  Relief  Act- 
Act  I  of  1877,  Section  40 — Cancellation  of  instruments— Interest  necessary  to  support 
the  suit. 

In  a  suit  for  cancellation  of  a  sale-deed  by  the  person  whose  uame  appeared 
on  it  as  executant,  it  was  alleged  in  the  plaint  that  it  was  a  forgery,  and  that  if 
it  was  not  a  forgery,  its  execution  had  been  obtained  by  fraud  and  that  it  was, 
[550]  moreover,  void  for  want  of  consideration.  The  plaintiff's  interest  in  the 
property  to  which  the  instrument  related  had  been  assigned  by  her  to  another 
by  a  conveyance  which  contained  certain  covenants  by  her  with  regard  to  the 
land : 

Held,  that  the  plaintiff  was  not  entitled  to  maintain  the  suit. 

Per  cur :  The  gist  of  the  plaintiff's  charge  against  the  defendant  was  that 
she  had  never  executed  a  sale-deed  in  his  favour,  and  that  the  document  set  up  by 
him  was  a  forgery.  It  was  not  competent  to  the  plaintiff  to  combine  with  this 
charge  as  an  alternative  the  wholly  inconsistent  charge  that  if  she  did  execute 
the  document  no  consideration  was  received  by  her  or  that  fraud  had  been 
practised  upon  her, 

[Dias.,  18  A.  125  (127)  ;  R.,  23  B  375  (380) ;  8  Bom.  L  B.  921  (928)  ;  5  Ind.  Gas.  633 
(635)  =  12  Bom.  L.E.  53;  9  lod.Oas.  469  (470)  =4  Bur.  L.T  24  =  5  L.B.E.  251 
(253);  1O.C.  175(177);  D.,  8  Ind.  Gas.  845  =  9  M. L.T.  210.] 

APPEAL  against  the  decree  of  C  Eamachandra  Ayyar,  Acting  Dis- 
trict Judge  of  Nellore,  in  original  suit  No.  13  of  1888. 

Suit  to  cancel  a  sale-deed  as  to  which  it  was  alleged  in  the  plaint 
that  the  defendant  had  forged  it  in  the  name  of  the  plaintiff  as  executant, 
and  also  that  if  it  was  in  fact  executed  by  the  plaintiff,  the  execution  had 
been  obtained  by  fraud,  and  no  consideration  had  passed  under  it.  It 
appeared  at  the  hearing  that  the  plaintiff  bad  assigned  all  her  interest 
in  the  property  to  which  the  sale-deed  related  to  her  nephew  under 
an  instrument  which  contained  certain  covenants  by  her  with  regard  to 
the  land. 

The  following  were  the  issues  framed  in  the  suit : — 

1.  Whether  or  not  the  sale-deed  was   in  fact   executed   by  the 

plaintiff  ? 

2.  Whether  or  not  the  plaintiff  received  Rs.  5,000  as  affirmed  by 

the  defendant  ? 

The  District  Judge  passed  a  decree  declaring  the  sale-deed  to  be  void 
for  want  of  consideration. 

The  defendant  preferred  this  appeal. 

Bhashyam  Ayyanyar  and  Desika  Charyar,  for  appellant. 

Mr.  Subramanyam  and  Subramanya  Ayyar,  for  respondent. 

*  Appeal  No.  26  of  1889. 
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JUDGMENT. 

The  plaintiff  sues  for  the  cancellation  of  a  sale-deed  alleged  to 
have  been  "  fraudulently  concocted  by  defendant  in  resuect  of  certain 
property,  "  and  the  defendant  appnals  against  the  decree  made  in  the 
plaintiff's  favour.  It  is  stated  in  the  judgment,  and  is  admitted  by  the  plaint- 
iff's counsel,  that  before  the  date  of  the  suit  the  plaintiff  had  assigned  all  her 
interest  in  the  property  comprised  in  the  sale-deed  to  the  son  of  her 
husband's  sister.  This  being  so  the  question  arises  whether  the  plaintiff  had 
any  legal  interest  remaining  in  her  entitling  her  to  maintain  this  suit. 
Clearly  she  had  no  legal  interest  in  the  property  comprised  in  the  sale-deed, 
but  it  is  suggested  that  she  is  entitled  to  have  [551]  that  instrument 
cancelled  in  case  any  action  for  damages  should  be  brought  against  her  on 
the  covenant  contained  in  the  document  executed  in  her  nephew's  favour. 
We  are  of  opinion  that  this  bare  possibility  does  not  entitle  a  plaintiff  who 
has  divested  herself  of  all  interest  in  the  property  to  maintain  this  suit.  It 
is  not  alleged  that  the  suit  is  brought  on  behalf  of  the  person  immediately 
concerned  to  have  the  sale-deed  cancelled,  and  it  is  plain  that  the  decision 
in  the  present  suit  could  determine  nothing  as  between  him  and  the 
defendant. 

But  this  want  of  legal  interest  in  the  plaintiff  is  not  the  only  objection 
to  the  maintenance  of  the  suit  as  the  facts  are  found  by  the  District  Judge. 
The  finding  of  the  District  Judge  is  that,  although  the  plaintiff  did  not  receive 
the  consideration  spoken  to  by  the  defendant's  witnesses,  she  did  in  fact  exe- 
cute the  sale-deed,  undue  advantage  being  taken  of  her  ignorance  and  help- 
less condition  after  her  husband's  death.  To  this  finding  exception  has 
been  taken  on  behalf  of  the  plaintiff,  and  it  has  been  contended  that  the  Dis- 
trict Judge  ought,  on  the  evidence  before  him,  to  have  found  that  the 
plaintiff  never  did  put  her  mark  to  the  instrument  of  sale.  On  the  other 
hand  it  was  contended  on  behalf  of  the  appellant  defendant  that  there  was 
sufficient  evidence  of  payment  of  the  alleged  consideration,  and  that  the 
finding  on  the  second  issue  was,  therefore,  wrong.  Sseing  that  the  suit 
is,  for  reasons  already  mentioned,  not  maintainable,  wa  do  not  desire  to 
express  any  opinion  on  these  questions  of  fact.  But;  assuming  that  the 
Judge's  findings  are  right,  we  must  observe  that  the  suit  ought  to  have 
been  dismissed.  The  gist  of  the  plaintiff's  charge  against  the  defendant 
was  that  she  never  had  executed  a  sale-deed  in  his  favour,  and  that  the 
document  set  up  by  him  was  a  forgery.  It  was  not  competent  to  the 
plaintiff  to  combine  wibh  this  charge  as  an  alternative  the  wholly  inconsist- 
ent charge  that,  if  she  did  execute  the  document,  no  consideration  was 
received  by  her,  or  that  fraud  was  practised  upon  her  (see  Mahomed  Buksh 
Khan  v.  Hosseini  Bibi  (1).  For  this  reason  the  second  issue  was,  we 
think,  an  improper  one,  and  it  is  further  open  to  the  objection  that, 
assuming  that  the  document  was  executed,  hut  that  the  consideration  did 
not  pass,  the  relief  prayed  for  in  this  suit  could  not  have  been  granted.  It 
is  obvious  that  in  case  of  default  in  payment  of  consideration  the  vendor's 
[552]  right  is  not  to  have  the  sale  de^d  cancelled  and  delivered  up,  but 
to  have  the  money  paid  to  him  by  the  purchaser. 

Being  of  opinion  that  the  plaintiff,  having  divested  herself  of  all  interest 
in  the  properoy,  was  not  entitled  to  maintain  this  suit,  we  must  revarse  the 
decree  of  the  District  Judge  and  dismiss  the  suit ;  bat,  inasmuch  as  the  point 
was  not  taken  by  the  appellant,  we  shall  make  no  order  as  to  costs  in  this 
Court  and  the  Lower  Court.  Thememorandum.of  objections  is  dismissed. 

(1)  15  I.A.  81  (86). 
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Alluvion — Tidal  navigable  river — Cause  and  nature  of  variation  in  high  water 
line. — The  rules  of  English  law,  according  to  which  the  rights  of  the 
Crown  or  of  riparian  owners  to  accretions  caused  by  alluvion  are  deter- 
mined with  reference  to  the  character  of  the  river  and  the  manner  in 
which  the  accretion  is  occasioned,  are  applicable  in  British  India  unless 
excluded  by  enactment  or  local  usage.  Accordingly  where  a  rapid  varia- 
tion in  the  natural  high  water  lino  of  a  tidal  navigable  river  in  Malabar 
had  been  caused  by  acts  unlawfully  done  by  the  tenants  of  the  ripirian 
owner  :  —  Held,  that  tha  Crown  was  entitled  as  against  the  ripirian  owner 
to  the  accretion  caused  by  such  variation.  SECRETARY  OP  STATE  FOR 
INDIA  v.  KADIBIKUTTI,  13  M.  369  ...  969 

I. — Imperial  Acts. 
Act  XIX  of  1841  (Succession  Property  Protection). 

Ss.  2,  3.  5,  15— Civil  Procedure  Code.  s.  622— Regulation  V   of  !l804    (Madras)— 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882).  12  M.  341. 
Act  XXI  of  1850  (Caste  Disabilities  Removal). 

See  HINDU  LAW— INHERITANCE,  12  M.  277. 
Act  XV  of  1856  (Hindu  Widow's  Remarriage). 

S.  5 — Civil  Procedure  Code,  s.  II— Hindu  law—Wtdnw  re-marriage — Exclusion 
from  temple — Excommunication.  —  The  plaintiff,  who  wis  a  Smarti  Brah- 
man, but  had  married  a  widow  (whose  first  marriage  had  not  been  con- 
summated), alleged  that  he  had  made  a  vow  to  present  an  offering  in  a 
certain  temple,  and  that  the  defendants,  who  were  the  committee  of  the 
temple,  hid  obstructed  and  prevented  him  from  entering  the  inner  shrine 
(where  orthodox  Brahmins  usually  make  their  offerings),  asserting  that 
he  was  disqualified  to  enter  by  reason  of  his  having  married  a  widow  con- 
trary to  Hioda  sastras ;  and  he  sued  for  damages  for  the  above  obstruc- 
tion and  imputation,  for  a  declaration  th  it  he  wis  entitled  to  enter  tbe 
shrine  as  a  Brahman,  and  for  an  injunction  restraining  the  defendants 
from  interfering  with  his  exercise  of  this  right :—  Held,  (t)  that  the  right 
claimed  was  of  a  civil  nature  and  within  the  cognizance  of  the  Civil 
Courts ;  (2)  that  the  question  to  be  determined  was  not  a  question  of  the 
plaintiff's  leg*!  status  since  a  Brahman  widow  is  at  liberty  to  re-marry 
under  Act  XV  of  1856,  but  it  was  a  question  of  caste  status  in  respect  of 
a  caste  institution  ;  (3)  that  in  order  to  determine  the  above  question,  the 
Courts  must  inquire  (a)  what  w*s  the  usage  of  the  temole  as  regards  ad- 
mission into  the  inner  shrine  for  the  purposes  of  worship  at  the  date  of 
the  suit,  or  the  presumable  intention  of  the  religious  foundation  as  reaards 
such  admission  and  (6)  whether  according  to  such  usage  or  presumable 
intention  of  the  foundation  those  who  secede  from  the  ciste  custom  as  to 
re-marriage  of  women  are  outside  the  class  of  beneficiaries  as  regards  the 
right  of  admission  into  the  inner  shrine  as  above.  VENKATACHALAPATI 
v.  SUBBARAYADU,  13  ii.  293  8...  916 

Act  XIII  of  1859  ( Workman's  Breach  of  Contract). 

(1)  Labourer — Carrier  by  boat. — An  advance  was  made  under  a  contract  by  which 

the  party  who  received  the  advance  undertook  to  convey  salt  by  boat,  but 
did  not  bind  himself  to  render  personal  labour.  The  party  who  received 
the  advance  broke  the  contract: — Held,  the  parties  to  the  contract  were 
not  an  employer  of  labour  and  a  labourer  respectively,  and  consequently 
the  contract  did  not  fall  within  the  provisions  of  Act  XIII  of  1859.  CALU- 
RAM  v.  CHENGAPPA,  13  M.  35 1  =  1  Weir  651  ...  957 

(2)  S.  2 — Limitation   Act  no  bar  to  a  claim  to  recover   an  advince. — Act  XIII  of 

1859  being  a  penal  enactment,  tha  Limitation  Act  is  no  bir  to  a  claim 
under  s.  2  to  recovar  an  advinoe  m*da  to  a  labourer.  KlTTO,  Inre,  11  M. 
332  =  1  Weir  672  ...  231 
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Act  XXIV  of  1859  (Police,  Madras).  PAGE 

8.  48- See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882);  s.  261,  13  M.  142. 
Act  XXVII  of  I860  (Collection  of  Debts  on  Succession). 

Bee  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1832),  12  M.  255. 
Act  XXVIII  of  I860  (Madras  Boundary  Marks). 

(1)  Ss.  21,  25,  28— Limitation  Act,  1877,  ss.  6,  14— Appeal  from  decision  of  Bound- 

ary Officer — Limitation — Award  by  arbitrators^-  Irregular  procedure  —The 
apptal  allowed  by  s.  28  of  the  Madras  Boundary  Act.  XXVIII  of  1860,  is 
one  from  a  decision  recorded  in  the  presence  of  the  pirties  and  du  ly  inti- 
mated to  them  as  required  by  s.  25  of  the  said  Act.  In  1883  a  plaint,  by 
way  of  appeal  from  a  decision  purporting  to  be  passed  under  s.  25  of  the 
Boundary  Act,  was  presented  to  the  Court  of  a  District  Munsif  and  return- 
ed ou  the  ground  that  the  subject-matter  of  the  suit  was  beyond  the  juris- 
diction of  the  said  Court.  The  plaint  was  then  filed  in  the  District  Court 
more  than  two  months  after  the  date,  when  the  decision  of  the  Boundary 
Settlement  Officer  was  communii'ated  to  the  parties  -.—Held,  that  s.  14  of 
the  Limitation  Act,  1877.  applied,  and  that  the  suit  was  not  barred  by 
limitation.  The  true  construciion  of  s  6  of  the  Limitation  Act,  1877,  is 
that,  save  as  to  the  period  of  limitation,  the  other  provisions  of  the  Act  are 
applicable  to  cases  governed  by  special  and  local  laws  of  limitation.  The 
omission  by  the  Collector  to  pass  a  decision  in  accordance  with  an  arbitra- 
tor's award  and  to  furnish  a  copy  to  the  parties  as  required  by  s  21  of  the 
Boundary  Act  is  fatal  to  the  award.  Thei  power  given  by  s.  21  being  a 
judicial  power,  a  Collector  must  exercise  his  independent  judgment  and 
should  not  refer  the  award  for  accepiance  to  the  Board  of  Revenue  and 
Goverument,  nor  should  he  adjudicate  when,  as  Agent  to  the  Court  of 
Wards,  he  represents  one  of  the  rival  claimants.  SESHAMA  v,  SANKARA, 
12  M.  1  ...  351< 

(2)  See  ACT  V  OF  1882  (MADRAS  FORESTS),  11  M,  309. 
Act  XX  of  1863  (Religious  Endowments). 

(1)  Ss.  3,  4,  11,    12—  Suit  by  membtrs  of  a  temple  committee,   burden  of  proof — 

Form  of  decree.—  Suit  by  the  members  of  a  temple  committee  appointed 
under  Act  XX  of  1863  against  one  claiming  to  be  the  hereditary  trustee 
of  a  Hindu  temple  lor  possession  of  certain  temple  property  for  a  declara- 
tion of  their  right  to  receive  certain  annual  dues  and  tor  a  perpetual 
injunction  icstraining  defendant  from  interfering  with  those  dues:  — 
Htld,  ihe  burden  of  proving  that  the  temple  was  of  the  class  mentioned  in 
s.  3  of  Act  XX  of  1863  lay  on  the  plaintiffs.  On  its  appearing  that  the 
defendant's  ancestor  was  not  the  founder  of  the  temple  but  was  appointed 
trustee  by  the  Government,  as  also  where  his  successors  in  the  office  of  trus- 
tee, of  whrm  all  were  not  members  of  his  family  : — Held  (I)  the  plaintiffs 
were  entitled  to  a  decree  declaring  the  temple  in  dispute  to  be  of  the  class 
mentioned  in-  Act  XX  of  1863,  s.  3.  and  as  such  subject  to  their  jurisdic- 
tion ;  (d)  the  plaintiffs  were  not  entitled  under  Act  XX  of  1863,  ss.  4,  11 
and  12,  to  be  put  in  possession  of  the  property  of  the  temple  or  in  receipt 
of  its  income.  PANDURANGA  v.  NAGAPPA,  12  M.  366  ...  604 

(2)  S-l—Rtg   VII of  1817  (Madras),  s.  12 — Suit  by  a  dhirmnkarta  disaffirm' 

ing  the  acts  of  his  predecessor— Limitation. —  The  pl-untiff  who  had  been 
appointed  in  1886  by  the  Sub  Collector  to  be  dharmakarta  of  a  Hindu  tem- 
ple, for  which  no  committee  had  been  appointed  under  Religious  Endow- 
ments Act,  s.  7,  sued  iu  1886  to  recover  possession  of  land  demised  to  the 
defendant  on  a  perpetual  lease  in  or  about  1856  by  •»  previous  dharnnkrata, 
who  died  in  1885  -.—  Held,  (1)  that  Regulaiion  Vllof  1817  having  been  re- 
pealed as  regards  Hindu  temples  by  Act  XX  of  1863,  the  appointment  by  . 
the  Sub  Collector  gave  the  plaintiff  no  right  to  sue;  accordingly  it  was 
necessary  to  determine  the  question  whether  he  had  such  right  apart  from 
that  appointment ;  (-2)  that  if  the  above  question  were  answered  in  the 
affirmative,  the  plaintiff,  since  be  did  not  derive  title  through  his  predeces- 
sor in  (ffice  (i he  grantor  of  the  lease),  would  be  entitled  to  disaffirm  his 
acts  ;  (3)  that  the  period  of  limitation  ran  not  from  the  date  of  the  lease, 
but  from  the  date  of  the  accession  of  the  plaintiff  to  his  office.  MOHA- 
MED  v.  GANAPATI,  13  M.  m  .  ...  90S 

(8)  S.  10— Appellate  jurisdiction—  Order  of  District  Judge  filling  vacancy  on  com- 
w£       mittee  not  opptalable. — It  is  not  to  be  assumed  that  there  is  a  right  of- 
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appeal  in  every  matter  which  comes  under  the  consideration  of  a  Judge  ; 
such  right  must  bo  given  by  the  enacted  law,  or  equivalent  authority.  The 
High  Court  has  no  jurisdiction  to  bear  an  appeal  from  the  order  of  a  Dis- 
trict Judge  made  by  him  on  petition  pursuant  to  s.  10  of  Act  XX  of  1863 
(Religious  Endowments),  appointing  a  member  to  fill  a  vacancy  in  a  com- 
mittee. Neither  that  Act,  nor  the  general  law,  gives  any  right  ot  appeal, 
which  therefore  does  not  exist,  from  such  an  order.  In  a  cause  which  a 
Judge  is  competent  to  try,  if  the  parties  without  objection  jum  issue  and 
go  to  trial  upon  the  merits,  the  defendant  cannot  subsequently  dispute  his 
jurisdiction  upon  the  ground  of  irregularities,  which,  it  objected  to  at  the 
proper  time,  might  have  led  to  the  dismissal  of  the  suit.  But  when  the 
Juage  has  no  jurisdiction  over  the  subject  matter  of  a  suit,  the  parties 
cannot  by  their  mutual  consent  convert  it  into  a  proper  judicial  pioctss. 
MINAKSHI  v.  SUBRAMANYA,  11  M.  26  tP.C.)  =  i4  l.A.  160  =  5  Bar.  P.O. 
J.  54=ii  Ind.  Jur.  b«3  ...  18 

(4)~Ss.  14,  15— See  ACT  XXIII  OP  1871  (PENSIONS),  11  M.  283. 

(5)  8s.  14,  18— See  COURT  FEES  ACT  (VII  OF  1870;,  11  M.  148. 
Act XVII  of  1864  ^Official  Trustees). 

Civil  Procedure  Code,  ss.  2,  i<!63,  272 — Public  officer — Attachment  by  notice. — A 
decree  against  a  married  woman  provided  that  the  amount  due  under  it 
should  be  payable  out  of  the  separate  estate  of  the  judgment-debtor. 
The  judgment-debtor  was  entitled  r.n  a  life  interest  in  certain  trust  funds 
under  a  settlement  of  which  the  Official  Trusiee  was  the  trustee.  The 
decree-holder  proceeded  to  execute  hi?  decree  against  this  life-interest  of 
the  judgment-debtor  by  notice  to  the  Offijial  Trustee  under  s.  272  of  the 
Code  of  Civil  Procedure,  but  there  were  no  luuds  in  the  hands  of  the 
Official  Trustee  which  would  have  been  attacdable  under  s.  268.  The 
decree-holder  now  applied  that  the  life  interest  might  be  sold: — Held,  that 
the  interest  of  tbe  judgment  debtor  was  not  validiy  attached.  Semble. — 
The  Official  Trustee  is  a  public  officer  within  the  meaning  of  s.  2  of  the 
Civil  Procedure  Code.  ABDUL  LATEEF  v.  DOUTRE,  12  M.  250  ...  524 

Act XI  of  1865  (Muffassal  Small  Cause  Courts). 

(1)  Rent  Rtcovery  Act,  1865 — Suit  to  recover  moveable  property. — A  suit  to  recover 

moveable  property  act*uhed  under  colour  of  the  Rant  Recovery  Act  (Madras 
Act  VIII  of  1H65)  is  cognizable  by  a  Court  of  Small  Causes  constituted 
under  Act  XI  of  1865.  DAVUO  BEG  v.  KULLAPPA,  11  M.  264  ...  184 

(2)  S.  6— Civil  Procedure  Code,  s.  586 — Suit  against  sous  of  Hindu  debtor,  on  a 

bond  executed  by  father,  not  cogmzible  by  Small  Cause  Court — Hindu 
Law  -Liability  of  son  for  debt  of  living  father — See  CIVIL  PROCEDURE 
CODE  (ACT  XIV  OF  18«2),  12  M.  139  (F.B.), 

(3)  S?.  20.  21 -See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  11  M.  130. 
Act  XIV  of  1866  (Post  Office). 

8.  5— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  13  M.  242. 
Act  I  of  1868  (General  Clauses). 

S.  3,  cl.  2— See  LIMITATION  ACT  (XV  OF  1877),  13  M.  135. 
Act  I  of  1871  (Cattle  Trespass). 

S,  22 — Compensation. — No  appeal  lies  against  an  order  made  under  s.  22  of  Act  I 

of  1871.     KHADAR  KUAN,  In  re,  11  M.  359  =  1  Weir  712  ...  250 

Act  XX III  of  1871  (Pensions). 

(1)  S.  4— Grant  oj  vdliges  enabling  grqntee  to  receive  the  land  revenue. — Suit  to 

recover  a  moiety  of  two  villages  granted  as  a  jaghir  :  Held,  that  as  the 
original  grant  was  not  of  the  freehold  or  full  ownership  in  tbe  soil,  the 
suit  was  barred  by  s.  4  of  the  Pensions  Act,  1871.  RAMA  v.  SUBA,  12 
M.  98  =  13  Ind.  Jur.  100  ...  417 

(2)  S.  4 — Religious  Endowments  Act,  1863,  ss.  14,  15  —  Yaumia  granted  to  mosque 

—  Suit  against  co  trustee  for  declaration  of  right. —  S.  4  of  the  Pensions  Act, 
1871,  provides  that  no  Civil  Court  shall  entertain  any  suit  relating  to  any 
pension  or  grant  of  money  or  land-revenue  conferred  or  made  by  the  British 
or  any  former  government,  whatever  may  have  been  the  consideration  for 
any  such  pension  or  grant  and  whatever  may  have  been  the  nature  of  the 
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payment,  claim,  or  right  for  which  such  pension  or  grant  may  have  heen 
substituted  : — Field,  that  a  yaumia  allowance  granted  to  a  religions  insti- 
tution did  not  fall  within  the  purview  of  the  Pensions  Act..  Where  a 
trustee  of  a  Muhammadan  mosque  sued  for  a  declaration  of  his  title  as 
against  a  co-trustee  -.  —  Held,  that  ss.  14  and  15  of  the  Religious  Endow- 
ments Act,  1863,  were  not  applicable  to  the  &uit.  ATHAVULLA  v.  GOU8E, 
11  M.  283  ...  197 

(3)  S.  6— Specifia  Relief  Act— Act  I  of  1877,  n.  42 — Suit  for  declaration  of  title 
as  holder  of  a  stanom  to  which  a  malikana  allowance  is  attached — See 
SPECIFIC  RELIEF  ACT  (I  OF  1877),  13  M.  75. 

Act  111  of  1873  (Civil  Courts  Act,  Madras). 

(1)  Jurisdiction— Suit  for  partition  and  m»,sne  profits — Civil  Procedure  Code, 
s.  544 — N.  sued  8.  and  othera  for  pirtition  of  a  share  of  certain  land  and 
claimed  mesne  profits  from  other  defendants  who  were  tenants  of  the 
land.  8.  obtained  a  decree  by  consent  for  her  share  and  a  sum  of  99 
rupees  was  decreed  to  her  against  the  tanants  for  mssno  profits.  Against 
this  decree  the  tenants  appealed.  The  Subordinata  Judge  finding  that 
the  subjact-matter  of  the  suit,  the  land  of  which  partition  was  claimed, 
exceeded  the  jurisdiction  of  the  Munsif,  reversed  the  decree  of  the  Munsif 
and  directed  the  plaint  ro  be  returned  fnr  presentation  in  the  proper  Court. 
It  was  contended,  on  appeal  to  the  High  Court,  that  the  Subordinate 
Judse  could  not  set  aside  the  decree  against  the  tenants  for  mesne 
profits:  —  Held  tha*;.  as  the  Munsif 's  Court  bad  no  jurisdiction  to  entertain 
the  suit  for  partition,  it  could  make  no  decree  for  mesne  profits. 
NAGAMMA  v.  SUBBA,  11  M.  197  ...  137 

<2)  S.  12— Court  Fees  Act,  sch,  II,  art.  17,  s.  VI — Suit  to  remove  a  karnavan — 
Valuation  for  jurisdiction. — Although,  for  the  purposes  of  the  Court  Fees 
Act,  a  suit  to  remove  the  karnwan  of  a  Malabar  tarwad  is  incapable  of 
valuation  and  subject  to  the  fee  prescribed  by  s.  VI,  art.  17,  of  sch.  II  of 
that  Aot,  yet,  for  the  purposes  of  determining  jurisdiction  under  s.  12  of 
the  Civil  Courts  Act,  the  right  of  management,  which  is  the  subject- 
matter  of  the  suit,  mast  ba  valued.  If  the  value  is  estimated  bona  fide 
by  the  plaintiS,  the  Court  should  adopt  it.  KRISHNA  v.  RAMAN,  11 
M.  266  ...  185 

(3)  S.  12 — Jurisdiction — Suit  to  recover  share  of  inheritance — Subject-matter  of 
suit  — Tho  plaintiff  sued  to  be  declared  an  heir  to  a  deceased  Muham- 
madan  and  to  recover  her  share  of  the  inheritance,  the  share  claimed  being 
leas  than  Rs.  2,500,  while  the  value  of  the  whole  estate  exceeded  that 
amount:  —  Held,  that  the  suit  was  within  the  jurisdiction  of  a  District 
Munsif.  KHANSA  BIBI  v.  SYED  ABBA.  11  M.  140  ...  98 

<4)  S3.  12.  14— Court  Fees  Act— Act  VII  of  1870,  s.  7,  cl.  5— Civil  Courts  Act- 
Suit  to  enforce  registration— Jurisdiction — Bee  COURT  FEES  ACT  VII  OP 
1870,  13  M,  56. 

(5)  S.  13— Civil   Procedure  Code  —Act  XI V  of  1882,   s.   331— Appeal— Jurisdic- 

tion.— The  plaintiff  being  the  holder  of  a  decree  of  a  Subordinate  Court 
for  more  than  Rs.5,000  was  obstructed  in  execution  by  the  present  defend- 
ants. He  applied  to  the  Court  fir  the  removal  of  the  obstruction,  the 
property,  which  was  the  subject  of  the  application,  being  valued  at  less 
than  Rs.  5,000,  and  the  Subordinate  Judge  directed  that  the  application 
be  registered  as  a  regular  suit  under  Civil  Procedure  Code,  s.  331.  and 
ulimately  passed  a  decree  in  favour  of  the  plaintiff  . — Held,  that  the  appeal 
against  this  decree  did  not  lie  to  the  High  Court.  KALIMA  v.  NAINAN 
KUTTI,  13  M.  520  ...  1075 

(6)  S.  16  —  Suit  by  reversioner  to  recover  land  granted  to  Hindu  widow — Presump- 

tion as  to  death  of  widow  from  absence,  not  a  question  of  succession  or 
inheritance  : — Plaintiff  sued  as  reversioner  to  recover  certain  land  granted 
in  lieu  of  maintenance  to  a  Hindu  widow.  The  widow  had  left  her  village 
16  years  before  suit  and  had  not  been  heard  of  since  : — Held,  that  the 
question  whether  a  presumption  arose  that  the  widow  was  dead  was  not  a 
question  regarding  succession  or  inheritance  to  be  decided  according  to 
Hindu  law  within  the  meaning  of  s.  16  of  the  Madras  Civil  Courts  Act, 

1873.    BALAYYA  v.  KISTNAPPA,  11  M.  448  3l» 
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S-  9 — Civil  Procedure  Code,  s.  462 — Consent  by  guardian  of  a  minor  defendant  to 
accept  the  oath  of  the  plaintiff. — It  was  agreed  by  the  defendants  who  were 
majors  and  by  the  father  and  guardian  ut  a  minor  defendant  on  his  behalf, 
that  one  of  the  issues  in  a  suit  should  be  determined  under  Oaths  Act,  s.  9, 
by  the  o-ith  of  the  plaintiff.  The  oath  was  taken  and  a  decree  was  passed 
accordingly  : — Held,  that  the  minor  defendant  was  bound  by  the  consent 
of  his  guardian  since  there  was  no  evidence  of  fraud  or  grofs  negligence  on 
the  part  of  the  latter,  although  the  Court  had  not  sanctioned  the  agree- 
ment under  a.  462,  Civil  Procedure  Code.  CHENGALREDDI  v.  VENKATA- 
BEDDI,  12  M.  483  ...  686 

Act  XVI  of  1874  (Scheduled  Districts). 

Ss.  I  to!  and  11— Penal  Code — Act  XLV  o1  1860,  ss.  1,  2— Criminal  Procedure 
Code,  s.  I— Laws  Local  Extent  Act — Act  XV  of  1874,  ss.  3,  4— Criminal 
Procedure  in  the  Laccadive  Islands. — The  Scheduled  Districts  Act  having 
been  extended  to  the  Laccadive  Inlands,  but  no  notifications  having  been 
made  under  that  Act  with  regard  to  the  criminal  law  to  be  administered 
there,  the  Penal  Code  and  the  Criminal  Procedure  Code  are  in  force. 
Accordingly,  when  the  Sub-Collector  of  Malabar,  as  such,  tried  and  sen- 
tenced certain  persons  on  one  of  the  Laccadive  Islands,  not  observing  the 
procedure  prescribed  by  the  Criminal  Procedure  Code  :  Held,  that  the  pro- 
ceedings were  void  and  should  be  quashed.  QUEEN-EMPRESS  v.  CHERIA 
KOYA,  13  M.  353  =  2  Weir  1  ...  958 

Act  V  of  1876  (Reformatory  Schools). 

Ss.  2,  7— See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  12  M.  94. 
Act  I  of  1878  (Opium). 

S.  3 — License  to  possess  opium — Transport  of  opium. —  One  having  a  license  for 
the  possession  of  opium  as  a  medical  practitioner,  limited  to  eight  pollums 
of  opium,  sent  his  servant  to  buy  from  a  licensed  dealer  at,  ShoJavatam 
and  bring  to  Madras  Jour  pollums  of  opium  ;  he  was  convicted  of  the 
offence  of  transporting  opium  without  a  license  :  Held,  the  conviction  was 
right.  QUEEN-EMPRESS  v.  RAMANUJAM,  13  M.  191  =  1  Weir  834  ...  845 

Act  XI  of  1878  (Arms). 

S.  19  (a)  —  Sale  of  sulphur  and  ammunition  by  agent  of  a  license- holder.—  Sale 
of  sulphur  and  ammunition  bv  the  agent  of  one  holding  a  license  (in 
form  VI)  under  Act  XI  of  1878  is  not  illegal.  QUEEN  EMPRESS  v. 
SITHARAMAYTA,  1!2  M.  473  =  1  Weir  655  679 

Act  XXI  of  1879  (Foreign  Jurisdiction  and  Extradition). 

See  JURISDICTION,  12  M.  39. 
Act  IX  of  1887  (Provincial  Small  Cause  Courts). 

(1)  8.  17— Review— Deposit  of  costs— See  CIVIL  PROCEDURE  CODE    (ACT    XIV 

OF  1882),  13  M.  178. 

(2)  Soh.  U,  cl.  24— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1832),    13    M. 

344. 

(3)  Sch.  II,  art.  3s — Jurisdiction — Suit  for  maintenance  based  on  a  family  arrange- 

ment— Malabar  law. — A  suit  for  maintenance  based  on  a  family  arrange- 
ment is  within  the  jurisdiction  of  a  Mofussil  Small  Cause  Court.  A  karnavan 
is  not  entitled  of  his  own  authority  to  set  aside  a  family  arrangement  made 
on  behalf  of  all  the  members  of  the  tarwad.  KOMU  v.  KRISHNA,  11  M. 
134  ...  94 

(4)  Sch,  IT,  art.  41 — Civil  Procedure  Code,  s.  586— Suit  for  contribution— Joint 

property. —  Lands  of  which  part  belonged  to  the  plaintiffs  and  part  to  the 
defendant  were  comprised  in  apatta  which  ran  in  the  names  of  the  plaint- 
iffs and  another.  The  defendant's  share  of  the  assessment  fell  into 
arrear  and  was  collected  from  the  plaintiffs  who  now  sued  to  recover 
Rs.  200  being  the  amount  so  paid  together  with  interest : — Htld,  the  suit 
was  of  a  nature  cogmzible  by  a  Court  of  Small  Causes,  and  so  no  second 
appeal  lay.  SRINIVASA  v.  SlVAKOLUNDU,  12  M.  349  ...  593 

(5)  Sch.  II,  paragraph    I — Municipal  tax — District   Municipalities  Act — Wrong- 

ful assessment  of  profession  tax— Jurisdictionof  Small  Cause  Court— Order 
of  a  Local  Government— See  ACT  IV  OF  1884  (DISTRICT  MUNICIPALI- 
TIES, MADRAS)  13  M.  78. 
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(U    8.  48  —  See  CIVIL  PROCEDURE  CODE  (AOT  XIV  OF  i«82».  13  M.  492. 
(2)    8.  56—  S^  CIVIL  PROCEDURE  CODE  'ACT  XIV  OP  18821.  12  M.  472. 
Act  X  of  1888  (Presidency  Small  Cause  Courts  Law  Amendment). 
8.  3—336  CIVIL  PROCEDURE  Cons  (ACT  xrv  OP  1882),  12  M.  472. 

II. — Madras  Acts. 
Act  II  of  1864  {Revenue  Recovery,  Madras). 

(1)  Ss.  I,  39,  42—  Raft's  of  jenmiin  M  ilibar  —  Grant  by  Government  of  wait*  lind 

on  a  e.r>wl* — Snle  nf  land  for  arrears  of  revenue. — The  Collector  of  Malabar 
in  1869  let  defendant  No.  2  into  oossesaion  of  eerta'n  waste  land  under  a 
oowle,  and  in  1872  granted  to  him  a  oatta  for  it.  The  oowle-lar  brought 
the  land  into  cultivation,  but  subsequently  left  it  unoultivated  and  failed 
t  pav  the  asse,ss°d  revenue  ;  the  land  wis  aioordinglv  attached  in  1885 
for  arrears  of  revenue  under  the  Revenue  Recovery  Act,  1864.  and  sold  to 
defendant  No.  3.  The  nlaintiff,  who  was  the  jinmi  of  the  land,  had  no 
notice  of  the  grant  of  eUher  the  cowle  or  the  patta  :  ha  ass^rte!  his  right 
to  jenmibhogam  in  a  petition  nresented  t,o  the  Collector  at  the  time  of  the 
sale,  but  th°i  sale  nrooeed°d  without  reference  to  his  claim.  The  present 
suit  was  brought  to  set  asid^  the  «ale  : —  H^ld  the  interest  of  th«  jenmi 
did  not  pass  by  the  sale.  SECRETARY  OP  STATE  v.  ASHTAMURTHI,  13 
M.  89  ...  772 

(2)  S.  2  —  Remedi's  of  assignee  from  Gwe,rnm°.nt  of  landrevenue — Lind  security  for 

revenue. — The  land  revenue  payable  on  certain  land  having  been  assigned 
to  a  temole  bv  Government,  which,  however,  continued  to  issue  a  patta 
for  the  land,  the  ptnohayat  of  the  temole  are  entitled  to  hring  the  land  to 
sale  to  discharge  arrears  accrued  due.  KRISHNAS  \MI  v.  VENKATARAMA, 
13  M.  319  ...  934 

(3)  Ss.  25,  27— Regulation  V  of  180i,   s.  20 — Notice   on  minor  defaulter — Jrregu- 

laxity  in  rev-nun  sal*  : — A  raitta  consisting  of  an  unsurveved  village  of 
which  the  plaintiffs  (minors)  wer«  the  registered  proprietors  of  an  un- 
divided moietv.  was  brought  to  sale  for  arrears  of  kist  and  was  purchased 
for  the  plaintiffs  by  their  guardian,  dulv  appointed  under  Regulation  V  of 
1804,8.  20.  The  sale  was  subsequently  cancelled  ;  and  further  arrears 
having  accrued,  the  mitta  was  attached  again.  Before  the  seoond  attach- 
ment took  place,  t,he  guardian  died,  and  no  one  having  been  anpointed  to 
succeed  him,  though  an  application  was  made  to  the  Court,  for  that  pur- 
pose, a  written  demand  under  Revenue  Recovery  Act.  s.  25.  was  tendered 
to  the  plainHS's  mother  and  affixed  to  the  wall  of  the  house  on  17th 
January,  and  notice  under  s.  27  was  se^vel  on  17th.  February.  The  sale 
took  place  in  Reotemher  and  defendanf  No.  2  became  the  purohaser.  It 
was  admitted  that  a  division  of  the  village  w^s  impracticable.  In  a  suit 
bv  the  p'aintiffs  bv  their  mother  and  next  friend  to  set  aside  the  sale: — 
Held,  since  service  of  a  demand  upon  the  defaulter  is  an  essential  pre- 
liminary to  sale,  thq  «ale  wa^  invalid  so  far  as  the  share  of  the  plaintiffs 
wis  concerned,  and  the  sale  a=<  a  whole,  was  viMat°d  bv  the  irregularity. 
MEKAPERUMA  v.  THE  COLLECTOR  OF  SALEM,  12  M.  4.45  ...  660- 

(4.)  S.  35—  Contract  \ct.  m.  69.  70  -Riihf  t^  contribution  wker?,f>nrt  owner  pays 
revenue  due  on  whrt*  es'ite  to  nave  his  own  interests. — In  1881  while  the 
patta  of  certain  land  hell  on  raiyatwari  t°nu'ie  stood  in  the  name  of  defend- 
ant No.  1.  the  reU  owner  being  d°fendant  No  2.  the  revenue  fell  into 
arrear.  Subsequently  plaintiff  and  defendant  No.  3  each  biueht  a  por- 
tion of  the  land,  and  defendant  No.  3  sold  his  portion  to  defendant  No,  4. 
After  this,  the  land  in  nUint.iffq  pisse«sion  was  attached  for  the  said  arrears 
of  revenue,  and  plaintiS  oaid  the  whole  amount  to  prevent  a  sale.  Plaint- 
iff sue!  to  reoovr  from  defendants  1  to  4  a  oortion  of  the  arrears  paid  bv 
him-  He  alsi  prayed  that  the  land  in  the  possession  of  defendant  No.  4 
might  be  held  liable.  The  claim  was  decreed,  but  on  aooeal  by  Defend- 
ants 3  and  4,  th*  suit  was  dismissed  as  against  «-.hem.  Plaintiff  annealed, 
making  defendant  No. 4  alone  respondent:  —  Held,  that  ola'nMff  was  entitled 
to  a  decree  for  contribution  against  defendant  No  4  aid  to  a  charge  on 
the  land  in  his  possession.  SESHAGIRI  v.  PlCHU,  11  M  45'2  ...  315 

(5)  Si.  41,  42—  Sil*  for  arrears  of  revenue  — Land  subject  to  kanim — Purchaser's 
title  not  subject  to  kanam  holder's  rights. — Where  lani  subject  to  akanam 
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was  sold  for  arrears  of  revenue  du<>  by  the  patUdar  and  owner  and  the 
kanam-bolder  claimed  to  retain  possession  as  against  the  purchaser  on  the 
ground  that  his  rights  were  not  affected  by  the  sale  : — Held,  that  reading 
ss.  41  and  42  of  Madras  Act  II  of  1864  together,  the  purchaser's  title  was 
not  subject  to  the  kanam.  The  contracts  referred  to  in  s.  41  of  the  Act 
are  those  which  do  not  create  a  charge  on  the  proprietary  right  in  the 
land  sold.  KELAN  v.  MANIKAM,  11  M.  330  ...  330 

(6)  8s.  42,  44— Sale  of  part  of  a  holding  for  arrears  of  revenue   due  on  another 

part. — The  plaintiff  sued,  as  the  purchaser  under  a  court-sale,  for  posses- 
sion of  certain  land,  which  the  defendant's  vendor  had  purchased  at  a 
sale  held  under  the  Revenue  Recovery  Act  for  arrears  of  revenue  accrued 
due  on  other  lind  belonging  to  the  judgment-debtor  : — Held,  the  suit 
should  be  dismissed.  SAMA  v.  STBINIVASA,  18  M.  477  ...  1045 

(7)  S.  59  -Limitation  Act,  s.  6,  Sch.  II,  Arts,  12,  95—  Suit  to  set  aside  a  sale  for 

arrears  of  revenue— Fraud — Limitation. — Suit,  in  July  1885,  to  set  aside 
a  sale  of  land  of  the  plaintiff,  sold  in  July  1334  as  if  for  arrears  of  revenue 
under  Act  II  of  1864  (Madras),  on  the  ground  that  the  sale  had  been 
brought  about  by  fraud  and  collusion  between  the  purchaser  and  the  village 
officers,  the  plaintiff  had  knowledge  of  the  alleged  fraud  more  than  six 
months  before  suit  : — Held,  that  the  law  of  limitation  applicable  to  the 
case  was  s.  59  of  Act  II  of  1864  and  not  s.  95  of  the  Limitation  Act, 
and  that  the  suit  was  therefore  barred.  VENKATA  v.  CHANGADU,  12 
M.  168  tF.B.)  ...  467 

Act  VII  of  1865  (Madras  Irrigation). 

S.  I— Jurisdiction  of  Civil  Courts  in  Revenue  matters  — Water-cess — Overflow 
from  Government  works — Water  supplied  or  used  for  purposes  of  irriga- 
tion — Surplus  water  from  Governmenfrirrigation  works  flowed  on  to  land 
of  the  plaintiffs  which  they  were  in  the  habit  of  cultivating  with  dry 
crops  and  stagnated  there  rendering  such  cultivation  impossible.  The 
plaintiffs  did  not  want  the  water  to  flow  on  to  their  land,  but  being 
unable  to  exclude  it.  planted  paddy  as  the  best  crop  to  cultivate  under 
the  above  circumstances.  Water-cess  was  levied  on  the  plaintiff-)  under 
color  of  Act  VII  of  1865  : — Held,  the  water  was  not  supplied  or  used  for 
purposes  of  irrigation  within  the  meaning  of  Act  VII  of  1865,  s.  1.  and 
the  plaintiff^  were  not  liable  to  pay  the  water-cess.  VENKATAPPAYYA  v. 
THE  COLLECTOR  OP  KISTNA,  12  M.  407  =  13  Ind.  Jur.  374  ...  633 

Act  VII I  of  1865  (Rent  Recovery,  Madras). 

(1)  Cause  of  action — Suit  to  cancel  patta. — Plaintiff  sued  in  a  Civil  Court  to  cancel 

a  patta  which  he  alleged  was  incorrect  and  fraudulently  antedated  by  the 
defendant  with  a  view  to  prevent  plaintiff  from  taking  steps  to  cancel  it  in 
a  Revenue  court :  a  copy  of  the  patta  had  been  affixed  to  plaintiff's  house  : — 
Held,  that  the  plaintiff  had  no  cause  of  action  cognizable  by  a  Civil  Court. 
NURDIN  v.  ALAVUDDIN,  12  M.  134.  ...  443 

(2)  Suit  in  Civil  Court  t-o  enforce  exchange  of  patta  and  muchalka— Declaratory 

decree— Civil  Procedure  Code,   s    53 — Amendment  of  plaint — See  CIVIL 

PROCEDURE  CODE  (ACT  XIV  OP  1882),  la  M.  481. 

(3)  See  ACT  XI  OP  1865  (MOFUSSIL  SMALL  CAUSE  COURTS),  11  M.  264. 

(4)  Ss,  2,  7. — In  a  suit  by  a  tenant  against  a  zunindar  to  release  an  attachment 

made  under  Rent  Recovery  Act,  s.  40,  it  appeared  that,  according  to  the 
kistbandi  obtaining  in  the  zimindtri,  rent  was  payable  in  monthly 
instalments,  commencing  with  November  in  each  fasli  r — Held,  that  the 
unit  for  the  rule  of  limitation  prescribed  by  Rent  Recovery  Act  s.  2,  for 
proceedings  by  the  landlord  was  tha  aggregate  rent  in  arrear  at  the  end  of 
the  fasli.  APPAYASAMI  v.  SUBBA,  13  M.  463.  ...  1036 

45)  Ss.  3,  7,  51,  87 — Jurisdiction  of  Civil  Courts— Suit  to  enforce  acceptance  of 
improper  patta — Decree  for  rent — Limitation — Evidence  of  local  usage — 
Judgments  nnt  inter  partes.  —  A  landlord  sued  his  tenants  in  the  Court  of 
a  District  Munsif  to  enforce  acceptance  of  pattas  and  the  execution  of 
muchalkas  by  them,  and  to  recover  arrears  of  rent.  The  suits  were 
filed  more  than  thirty  days  after  tender  of  the  pattas,  which  were  found  to 
contain  certain  improper  stipulations  :  —  Held,  (1)  the  suit  wts  not  barred 
by  the  rule  of  limitation  in  Rent  Recovery  Act,  s.  51 ;  (2)  the  Civil  Court 
had  jurisdiction  to  entertain  the  suit  and  to  modify  the  pattas  where  they 
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were  found  to  be  improper  and  to  enforce  the  execution  of  corresponding 
muchalkas  ;  (3|  the  claim  for  rent  should  have  been  dicallowed  on  the 
ground  thnt  the  pattas  as  tendered  were  improper  pattas—  Per  cur. — 
"  The  decisions  [as  to  rates  of  rent]  in  previous  huits  are  admissible  as 
"evidence  of  local  usage,  though  the  tenants  in  the  cases  before  them 
were  not  parties  to  them."  EASWARA  DOSS  v.  PUNGAVANACHARI,  13  M. 
361  ...  964 

(6)  Sa.  3,9— Regulation  XXV  cf  1802  (Madras),  s.  12— Revenue  Recovery  Act  II  of 

1864  (Madras),  ss.  32,  41. — The  purchaser  at  a  revenue  sale  is  prima  jacie 
entitled  to  claim  the  laisal  rate  of  rent.  PA  LAN  I  v.  PABAMASIVA,  13  M. 
479  ...  104G- 

(7)  Ss.  3,  9,  79,  80 — Ytomiah  lands— Unregistered  holder    rendering  service  and 

granting  pattas—  Estoppel  by  acquiescence  of  person  entitled  to  Uie  yeomiah 
holding. — A  yeomiahdar  died  leaving  a  brother  who  was  then  out  of  India. 
Shortly  before  bis  death,  he  made  an  invalid  assignment  of  his  holding  to 
a  third  person  who  performed  the  service,  and  granted  pattas  of  the  land. 
The  holding  was  resumable  en  failure  of  the  service.  The  brother  of  the 
late  yeomiandar  returned  after  three  years  and  obtained  registration  of  bis 
title.  He  now  filed  this  suit  to  enforce  acceptance  of  pattas  tendered  by 
him  to  the  raiyats  who  had  already  accepted  pattas  from  and  executed 
mucbalkas  to  the  assignee  : — Hela,  that  the  suic  was  not  maintainable,  as 
under  the  circumstances  the  plaintiff's  conduct  justified  the  tenant's  belief 
that  tbe  assignee  was  entuled  to  collect  rent  iroin  them  until  the  u-sign- 
ment  was  questioned  by  the  plaintiff  and  notice  of  his  title  given  to  them. 
KHADAR  v.  SUBRAMANYA,  •!!  M.  12  =  11  Ind.  Jur.  4J3  ...  9 

(8)  S.  4 — Patta—  Uncertainty  as  to  amount  of  rent. — An  agreement  in  a  patta  to 

pay  whatever  rent  the  landlord  may  impose  for  any  land  not  assessed 
which  tbe  tenant  may  take  up  is  bad  Jor  uncertainty.  RAMASAMI  v. 
RAJAGOPALA,  11  M.  200  =  2  Weir  628  ...  139 

(9)  Ss.  4,  11 — Acceptance  of  patta  not  in  accordance  with  the  Act. — A  tenant  having 

accepted  a  patta  (which  did  not  give  the  particulars  described  in  s.  4  of 
tbe  lieu!  Recovery  Act)  and  having  executed  to  tbe  landlord  a  muchalka 
which  was  registered,  is  not  entitled  to  obtain  in  a  summary  suit  an  order 
setting  aside  a  distraint  by  the  landlord  for  arrears  of  rent.  APPA  RAU 
v.  VlRANNA,  13  M.  271  ...  901 

(10)  Ss.  7,  9,  39—  Ccpy  of  palta — Tender. — A  landholder  tendered  to  his  tenant 

a  notice  stating  that  his  patta,  of  which  the  particulars  were  given,  had 
been  prepared  and  calling  on  him  to  come  within  a  month  to  the  zamin 
outcherry  to  fetch  the  patta  and  execute  the  mucbalka  : — Htld,  th^t  there 
was  sufficient  tender  of  a  patta  to  support  a  suit  under  s.  9  of  the  Madras 
Rent  Recovery  Act.  MARUTHAPPA  v.  KRISHNA,  12  M.  253=13  Ind. 
Jur.  216,  ...  526- 

(11)  S.  9 — Civil  Procedure  Code,  s.  13—  Res  judicata — Decision  of  Revenue  Court 

as  to  landlord's  title. — In  a  summary  suit  filed  by  a  landiotd  against  his 
tenant  in  tbe  Court  of  the  Deputy  Collector  under  the  Rent  Recovery  Act 
(Madras),  s.  9,  to  enforce  acceptance  of  a  patta  by  tbe  defendant,  it  ap- 
peared that,  in  a  former  suit  between  tbe  same  parties  in  tbe  same  Court, 
it  bad  been  decided  that  the  cekndant  was  tbe  plaintiff's  tenant  and  as 
such  bound  to  accept  a  patta  from  him  in  respect  of  the  land  in  question 
in  the  present  suit:  —  Htld,  that  the  defendant  was  not  entitled  in  the  pre- 
sent suit  to  dispute  the  plaintiff's  title,  since  tbe  former  decision  consti- 
tuted it  res  judicata.  VENKATACHALAPATI  v.  KKISHNA,  13  M.  287  ...  912 

(12)  S.  9 — Joint  shrotriyamdars — Distinct  contract  by  tenant  in  respect  of  a  share. 

— The  plaintiff  was  one  of  two  joint  shrotriyamdars.  In  lasli  1288  the 
defendant  accepted  a  patta  from  and  executed  a  mucbalka  to  him  in  res- 
pect of  the  half  share  of  the  plaintiff.  The  plaintiff  sued  to  enfore  accep- 
tance of  a  patta  and  execution  of  a  muchalka  for  f<tsli  1890  and  for 
arrears  of  rent  : — field,  that  tbe  mit  lay  without  joinder  of  tbe  other 
joint  sbrotrijamdar.  PURDSHOTTAMAv.RAJU.llM.il  ...  8 

.(13)  S.  9—  Tender  cf  palta  by  post.— A  landlord  sent  a  patta  by  post  to  his  ten- 
ant, who  declined  to  receive  it : — Htld,  the  tender  of  the  patta  by  post 
was  not  sufficient  to  support  a  suit  under  s.  9  of  the  Rent  Recovery  Act. 
SAMINATBA  v.  VIRANNA,  13  M.  42  ...  74O 
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(14)  8s,  9,  10,  11 — Improper  stipulations  in  patta — Claim  of  tenants  to  hold  over 
land  after  txpiry  of  lease. — lii  summary  suits  brought  by  a  landlord 
to  enforce  acceptance  by  bis  tenants  of  pattas  tendered  by  him  for  the 
current  fasli,  it  was  pleaded  that  the  pattas  were  improper  in  tbat  they 
did  cot  comprise  certain  land  of  which  the  tenants  were  in  possession 
and  in  which  they  claimed  permanent  occupancy  rights,  and  also  in  that 
tbey  contained  various  terms  which  the  plaintiff  was  not  entitled  to  im- 
pose on  the  defendants,  providing  (inter  alia)  (li  that  interest  should  be 
payable  on  the  several  instalments  of  rent  as  they  became  due,  (2)  that 
tbe  defendant  should  not  fell  certain  trees  except  for  agricultural  purposes, 
(3)  that  tbe  defendants  should  not  reap  their  crops  without  previously 
obtaining  the  plaintiff's  permission,  (4)  that  on  a  change  made  without 
tbe  plaintiff's  permission  from  dry  to  wet  cultivation,  the  tenancy  should 
be  forfeited  in  case  of  default  made  by  tbe  defendants  in  paying  tbe 
amount  of  Government  assessment,  and  also  an  undetermined  sum  then 
to  become  payable  by  the  defendants  to  the  plaintiff  in  addition  to  the 
rent.  Tbe  defendants  failed  to  prove  tbe  permanent  occupancy  rights 
claimed  over  the  land  not  comprised  in  the  pattas,  and  it  appeared  tbat 
they  bad  held  leases  from  tbe  plaintiff  for  tbe  land  in  question  for  a  period 
of  three  years  and  had  held  over  after  the  expiry  of  the  leases  without  the 
permission  and  contrary  to  the  wishes  of  the  landlord  ;  and  it  further 
appeared  that  the  provision  as  to  trees  did  not  extend  to  shrubs,  &c., 
and  had  been  an  accepted  term  in  the  pattas  issued  for  ten  years.  The 
Kevenue  Court  modified  the  terms  of  the  pattas  and  passed  decrees  that 
the  pattas  as  modified  be  accepted,  against  which  some  only  of  the  defend- 
ants appealed,  and  the  District  Judge  on  appeal  introduced  further 
modifications  into  the  pattas  :—Beld,  (1)  that  the  District  Judge  bad  no 
jurisdiction  under  Civil  Procedure  Code,  s.  544,  to  introduce  further 
modifications  into  the  pattas  in  favour  of  tbe  defendants  who  had  not 
appealed  according  to  the  opinion  formed  by  him  in  appeals  preferred  by 
the  defendants  in  other  suits  ;  (•})  that  the  defendants  were  not  entitled 
to  have  the  pattas  modified  by  enlarging  the  extent  of  the  land  compris- 
ed in  them,  or  by  the  cancellation  of  the  provisions  a*  to  interest  and 
as  to  felling  trees  ;  (3i  that  the  defendants  were  entitled  to  have  tbe 
pattas  modified  by  the  cancellation  of  the  provision  as  to  reaping  crops 
and  of  tbe  provision  for  forfeiture.  APPA  RAU  v.  RATNAM,  13  M.  249  ...  885 

(15)  Ss.  9,  10,  11. — A  summary  suit  by  a  landlord  to  enforce  tbe  acceptance  of  a 

patta  under  the  Madras  Rent  Recovery  Act  should  not  be  dismissed  on  a 
finding  by  the  Appellate  Court  that  the  patta  tendered  was  cot  a  proper 
patta.  The  Appellate  Court  ought  to  pass  the  decree  which  the  Court  of 
First  Instance  should  have  passed.  NAGARAJA  v.  KASBISA,  11  M.  23  ...  16- 

(16)  S.  12 — Surrender   by  abandonment.  -  In   a  suit   to   recover  possession  of  a 

certain  land  comprised  in  an  unexpired  lease  granted  to  the  plaintiff  by 
the  first  delendant  it  was  pleaded  that  the  plaintiff  bad  left  the  land  waste, 
and  had  relused  to  pay  rent  or  give  a  written  relinquishment  of  the  land, 
and  that  the  first  defendant  h»d  accordingly  let  it  to  tbe  second  defendant  ; 
— Held,  that,  although  the  defence  did  not  disclose  a  surrender  by  the 
plaintiff,  recorded  as  prescribed  in  the  Rent  Recovery  Act,  s.  12,  the  Court 
should  determine  the  issue  whether  there  had  been  a  surrender  by  the 
plaintiff.  NAEASIMMA  v.  LAKSHMANA,  13  M.  124  ...  798 

(17)  S.  17— Attachment  and  sale  of  the  tenant's  interest  in  the  land  for  arrears  of 

rent. — When  default  has  been  made  in  tbe  piyment  of  rent  and  the  sale- 
able interest  of  the  defaulting  tenant  in  the  land  is  attached,  the  attach- 
ment cannot  be  declared  invalid  in  a  summary  suit  under  s.  17  of  the 
Rent  Recovery  Act.  Under  s.  38  of  the  same  Act  a  landlord  cannot 
attach  the  saleable  interest  of  a  defaulting  tenant  in  the  land  until  the 
expiry  of  the  current  revenue  year.  THAYAMMA  v.  KULANDAVELU,  12 
M.  465  ...  67& 

(18)  S.  27,  Order   under— Civil  Procedure  Code,  s.  2— Decree -See  CIVIL  PRO- 

CEDURE CODE  (ACT  XIV  OF  1882),  13  M.  248. 

(19)  S.  78— Limitation  Act— Act  XV  of  1877,  ss.  4,  6,  14— Proceedings  bona  fide 

prosecuted  in  a  Court  without  jurisdiction — Rent  claimed  by  landlord  not 
having  tendered  legal  patta.— A  landlord  not  having  tendered  a  legal 
patta  to  his  tenant,  made  a  demand  on  him  as  for  rent,  and,  on  his 
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refusal  to  pay,  attached  his  holding.  The  tenant,  to  release  tha  attach- 
ment, paid  the  sum  demanded  under  protest  on  23rd  Sapteinber  1885. 
On  22nd  March  1886  the  tenant  filed  a  suit  on  the  small  cause  side  of 
the  District  Munsif's  Court  to  recover  the  amount  so  paid  :  that  suit  was 
dismissed  for  want  of  jurisdiction  on  2nd  September  1886.  On  the  last 
mentioned  date  the  tenant  filed  the  present  suit  on  the  HITTIG  cause  of 
action: — Held,  (I)  the  suit  was  not  barred  by  limitation  under  the  six 
months'  rule  in  s.  78  of  the  Rjnt  Racovery  Act  bv  reason  of  the  provisions 
of  s  14  of  the  Limitation  Act,  1877  ;  (2)  the  landlord  not  bavins;  tendered 
a  legal  patta,  was  not  in  a  condition  tn  establish  anv  right  to  recover  rent 
directly  or  by  way  of  set  off.  KULLAYAPPA  v.  LAKSHMIPATHI,  12  M.  467  675 

Act  111  ot  1869  (Revenue  Summons,  Madras). 

(1)  Penal  Code,  s.   ]74 — Disobedience  to  lawful  order  of  public  officer — Summons 

by  Revenue  officer  to  give  evidence  in  pauperism  inquiry — Standing  Order 
of  Board  of  Htvenue  (Madra^),  No.  48a. — The  accused,  who  were  parties 
to  a  petition  pending  in  a  District  Court,  were  summoned  by  a  tahsildar 
to  give  evidence  on  an  inquiry  by  him  aa  to  whether  or  not  the  petitioner 
was  a  pauper  ;  they  omitted  to  attend  on  the  summons,  and  were  charged 
in  respect  of  such  non  attendance  under  s.  174  of  the  Indian  Penal  Code 
and  were  convicted  : — Held,  the  conviction  was  bad,  the  tahaildar  not 
being  authorised  to  issue  the  summons  under  Ac*  Til  of  1869  (Madras). 
QDEEN- EMPRESS  v.  VARATHAPPA  CHETTI,  12  M.  297  =  1  Weir  98  ...  556 

(2)  Ss.  2,  3 — Service  of  Summons. — Where  a  summons  to  a  witness,  issued  under 

Act  III  of  1869  (Madras),  was  shown  to  a  person  and  taken  back  : — Held 
that  the  summons  had  not  been  served.  KUPPAN,  In  re,  11  M.  137  = 
1  Weir  100  ...  96 

Act  V  of  1878  (City  of  Madras,  Municipal). 

(1)  S.  103 — Exercise  of  calling — Investment  of  funds  of  society — Sch.  A,class~L  (A), 
(Bt  — Benefit  Society.  — The  business  of  investing  the  funds  of  a  society  for 
interest  is  a  calling  within  the  meaning  of  s.  103  of  the  Madras  Municipal 
Act,  1884.  A  society  established  to  provide  by  the  subscriptions  of  its 
members  for  pensions  for  their  widows  and  children  is  a  benefit  society 
within  the  meaning  of  Sch.  A,  claps  1  (A)  of  the  said  Act.  Where  the 
context  discloses  a  manifest  inaccuracy,  the  sound  rule  of  construction  is 
to  eliminate  the  inaccuracy  and  to  execute  the  true  inlention  of  the  legis- 
lature. JENNINGS  v.  THE  PRESIDENT,  MUNICIPAL  COMMISSION, 
MADRAS,  ll  M.  253=  11  Ind.  Jur.  369  ...  176 

{2)  S.  318— President,  sole  judge  of  necessity  of  cleansing  tink  likely  to  prove  inju- 
rious to  health-  —  By  s.  317  of  the  City  of  Madras  Municipal  Act,  1878,  the 
President  of  the  Municipal  Commissioners  was  invested  with  a  discretion 
as  to  the  necessity  of  cleansing  and  filling  up  tanks  and  wells  and  drain- 
ing off  stagnant  water  likely  to  prove  injurious  to  the  health  of  the  neigh- 
bourhood ;  and  by  s.  318  was  empowered  on  neglect  of  the  owner  to  comply 
with  a  requisition  to  do  the  necessary  work,  to  get  the  work  done  and  to 
recover  the  costs  in  the  manner  provided  for  the  collection  of  taxes.  No 
appeal  was  allowed  by  the  Act  against  the  President's  decision: — Held,  in 
a  suit  by  the  Municipal  Commissioners  to  recover  from  the  defendants  the 
cost  of  draining  and  cleansing  a  tank,  that  it  was  not  opan  to  the  defend- 
ants to  prove  that  the  tank  was  not  likely  to  prove  injurious  to  the  health 
of  the  neighbourhood.  THE  MUNICIPAL  COMMISSIONERS  FOR  THE  CITY 
OF  MADRAS  v.  PARTHASARADI,  ll  M.  341  ...  237 

(3)  Sch.    A — Liability  of  Mutual  Assurance  Company  to  taxaticn, — The   invest- 

ment for  interest  of  the  funds  of  a  Mutual  Insurance  Company  by  its 
directors  constitutes  "carrying  on  business  for  gain  "  and  the  premia  paid 
by  insurers  and  the  profits  from  investments  thereof  constitute  the 
"capital"  of  the  company  within  the  meaning  of  sch.  A  of  the  City  of 
Madras  Municipal  Act,  1884.  MADRAS  EQUITABLE  ASSURANCE 

COMPANY  v.  THE  PRESIDENT,  MUNICIPAL  COMMISSION,  MADRAS,  ll 

M.  238  =  11  Ind.  Jur.  373  ...  165 

Act  V  of  1882  (Forest^Madras). 

(1)  Ss.  4,  7,  16.  21. — A  claim  put  forward  to  part  of  certain  land  notified  for 
reservation  under  the  Madras  Forest  Act  originally  rejected,  was  held  to 
be  valid  by  the  District  Court,  on  appeal.  The  High  Court  set  aside  the 
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Act  V  of  1882  (Forest,  Madras)— (Concluded).  PAGE 

decision  of  the  District  Court,  and  dimmed  that  the  anneal  be  reheard. 
Pending  the  rehearing,  a  lessee  of  the  claimant  felled  trees  on  the  land 
and  w<»8  charged  under  s.  9.\  (a\  with  the  offence  of  racking  a  fre«h  clear- 
ing prohibited  bv  s.  7  of  the  Act.  The  Magistrate  acquitted  him  on  the 
ground  that  there  was  no  order  in  writing  served  on  him  by  the  Forest 
D°nartment  prohibiting  him  from  felling  trees  rending  the  rehearing  : 
Hold,  that  the  acquittal  was  wrong.  QaEEN-EMPRESS  v.  NARASIM- 
MAYYA,  12  M.  338  =  1  Weir  760  ...  585 

(2)  S.  6 — Tree,  vnftl — Orcunier  of  Innd. — The  holder  of  a  tree  patta  is  a  known 

occupier  of  land  witWn  the  meaning  of  s.  6  of  the  Madras  Forest  Act.  RE- 
FERENCE UNDER  MADRAS  FOREST  ACT,  S.  39.  12  M.  203  =  1  Weir  758  492 

(3)  Ss.fi.   10.   16.  21—  True  r>atta—T">fiva**.—  The  holder    of  a  patta  of  certain 

.trees  on  land  which  had  been  declared  a  reserved  forest  was  convicted  of 
trespass  under  the  Madras  Forest  Act  on  nroof  that  he  had  continued  to 
gather  the  produce  of  the  trees  :  77«H.  thai  the  conviction  was  bad  for 
want  of  proof,  that  the  noti Honor's  cl*''m  had  been  dnlv  disposed  of,  or 
that  h«  had  not  t>ref«rred  hi<>  claim  within  the  neriod  required  by  law. 

QUEEN-EMPRESS  v.  RAMI  REDDI,  12  M.  226  =  1  Weir  761  ...         507 

<4)  S.  10 — Derision  as  to  title  to  l^nd,  avnenl  tn  fJio.h  Court  from  decision  of 
District  Court  on  avvt.al — Boundary  Act,  18PQ.  s.  25— Rea.  V  of  1°04 — 
Representation  of  minor  by  manaaer  of  estate — Decision  of  Boundary  Officer 
res  iudicita,  if  not  contested  by  suit  under  s.  25.— An  apneal  lies  to  the 
High  Court  from  a  decision  of  a  District  Court  passed  under  a.  10  of  the 
Madras  Forest  Act.  1883.  on  apneal  from  the  decision  of  a  Forest  S°tt1e- 
ment  Officer.  A  Survey  Officer  in  1875  held  an  enquiry  under  the  Boun- 
dary Act.  1860  and  demarcated  certain  land  ont  of  a  zamindari.  At  that 
time  the  zamindar  w<»s  a  minor  under  the  Court  of  Wards  and  he  was 
represented  at  the  enquiry  by  the  manager  of  his  estate  anpointed  under 
s.  8  of  Rog.  V  of  18Qi.  Tn  a  snit  brought  by  the  zamin^ar  to  recover 
the  land  it  was  contended  that  the  decision  of  the  Survey  Offi"er  was  not 
binding  on  the  zamindar  because  he  was  not  pronerlv  renresented  by  hia 
guardian  at  the  enqui-v — Hold,  that  the  de"ision  of  the  Survev  Officer  was 
binding  on  the  zemindar,  and  that  the  matter  in  dienute  was  rfs  iudicata, 
no  anneal  by  way  of  suit  as  provided  bv  the  Ronndarv  Act,  1860.  s.  25, 
having  been  br^U7ht.  KAMARAJU  v.  THE  SECRETARY  OF  STATE  FOR 
INDIA,  11  M.  309  (F.B.)  ...  215 

(5)  S-  10  —  Procedure—  Remedy  by   ordinary  suit   barred. — Where    by  an   ant  of 

legislature  powers  are  given  to  anyne'son  for  a  nuMic  purpose  from  which 
an  individual  mav  receive  injurv  if  the  mode  of  redressing  the  injurv  ig 
pointed  out  bv  the  statnto,  the  ordinarv  iuriod'ction  of  Civil  Courts  is  oust- 
ed, and  in  the  case  of  in-jurv  the  par^v  cannot  proceed  bv  acMon.  Plaint- 
iff sued  in  a  Munsif' s  C«urt  to  c^n^el  the  decision  of  Forest  Officer  con- 
firmed bv  a  District  Jn^ge  under  s  10  of  the  Madras  Forest  Act.  188:2.  and 
to  recover  certain  land"  a  cl^im  to  wh'ch  had  be°n  rejected  under  the  said 
section.  TJold.  that  the  Mnnsi*  had  no  jurisdiction  *°  entertain  the 

suit.  RAMACHANDRA  v.  THE  SECRETARY  OF  STATE.  12  M.  105  =  13  lud. 

Jur.  50  ...          422 

(6)  S.  26— Canara  Fnrest  Rul's.  Not.  7,  12.  23  — The  accused,  not  having  a  per- 

mit, cut  certain  classified  trees  on  the.  kumi.ki  adjoining  his  land  and 
u«ed  the  wood  in  his  "till  as  fuel  ;  and  upon  these  facts  In  was  convicted 
of  an  offence  aera'nst  m'ea  7.  19  aid  93  :  -TT*1.i.  ^h^  the  ^onvf^Mon  was 
illegal.  QUEEN-EMPRESS  v.  SHEREGAR,  13  M  21  =  1  Weir  767  ...  725 

^7)  S.  33 — "  Jointly  interested." — The  Government  having  possession  of  a  forest 
under  a  mortgag"  is  jiinMv interested  therein  wi*h  the  mortgagor  within 
the  meaning  of  Madras  Forest  A.ot,  s.  33.  ASHTAMURTHI  V.  SECRETARY 

OF  STATE  FOR  INDIA,  13  M.  322  ...         936 

48)  Rule*  7  and  12  —  R'.mwil  of  luanev  from  c.las*ifiad  trees  no  offence,. — The  mere 
removal  of  leaves  fr->m  cHssil^  trees  on  unreserve T  lai^  does  not-,  consti- 
tute a  breach  of  rule  12  of  t,h-  Mi ^as  Forest  Act,  1832.  QUEEN-EMPRESS 
V.  SlVANNA,  11  M.  139  =  1  Weir  765  ...  97 
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(1)  8.  41— See  PENAL  CODE  (ACT  XLV   OP  I860),  13  M.  181. 

(2)  Ss.  49,  50,  53,  101 — Municipal  tax — Wrong/til  assessment  of  profession  tax — 

Jurisdiction  of  Small  Cause  Court — Provincial  Small  Cause  Courts  Act — 
Act  IX  of  1887.  Sch.  II,  paragraph  1 — Order  of  a  Local  Gcvtrnment. — The 
Municipality  at  Tuticorm  demanded  Its.  50  as  profession  tax  from  the 
South  Indian  Railway  Company  which  had  already  paid  profession  tax  to 
the  Municipality  at  Negipatam.  The  Company  complied  with  the  demand 
under  protest  and  sued  the  Municipality  for  a  refund  ot  the  amount  paid 
on  the  bmall  Cause  Side  of  the  District  Munsif's  Court : — Held,  (1)  the 
Court  bad  jurisdiction  to  hear  and  determine  the  suit;  (2)  the  Municipality 
at  Tuticoriu  had  no  right  to  levy  the  tax  on  the  Railway  Company  and 
the  decree  directing  the  amount  levied  to  be  refunded  was  comet.  TUTI- 
CORIN  MUNICIPALITY  v.  SOUTH  INDIAN  RAILWAY,  13  M.  78  ...  765- 

(3)  S.  103 — Attachment  of  moveaole  property — Doors  of  a  house.— The  doors  of  a 

house  are  not  attachable  as  moveable  property  under  District  Municipali- 
ties Act  (Madras),  s.  103.  QUEEN-EMPRESS  v.  SHAIK  IBRAHIM,  13  M. 
518  ...  1074 

(4)  S.  173 — Obstruction  of  public  street.— S.   173  of  the  District   Municipalities 

Act,  Ib84  (Madras*,  proviaes  that  no  person  shall  deposit  anything  so  as  to 
cause  obstruction  to  the  public  in  any  street  without  the  written  permis- 
sion of  the  Municipal  Council: — Held,  that  the  depositing  by  any  person 
of  an  article  m  the  sireet  without  the  permission  ot  the  Municipal  Council 
amounted  to  an  obstruction.  QUEEN-EMPRESS  v.  BOLAPPA,  11  M.  343 
=  2  Weir  389  ...  951 

Act  V  of  1884  (Madras  Local  Boards). 

Ss.  128,  156 — Suit  for  malicious  prosecution  against  officers  of  panchayat  union — 
Nuiice  oj  suit. — A  suit  was  brought  against  the  chairman  aud  accountant 
of  a  pauchayat  union  for  damages  for  malicious  prosecution  more  than  six 
months  after  the  clote  ot  the  criminal  proceedings  : — Held,  (l)  that  the  de- 
iendants  were  liable  lor  torts  committed  by  theui,  and  that  notwithstand- 
ing Local  Boards  Act,  s.  128,  the  plaintiff  was  not  confined  to  his  remedy 
against  the  Taluk  Board  ;  (2;  tbat  Local  Boards  Act,  s.  156,  was  net 
applicable  unless  it  were  proved  that  the  Act  complained  of  was  done  by 
servants  ot  the  Taluk  Board  within  the  scope  of  their  authority  as  such, 
acting  or  purporting  to  act,  under  the  Act.  ANNAJI  v.  SUBRAMANYA,  13 
M.  442  ...  1020* 

Act  I  of  1886  (Madras  Abkari). 

(1)  Ss.  9,  11,  55. — Under  the  Madras  Abkari  Act,  1886,  a  permit  is  not  necessary 

where  toddy  is  carried  from  the  licensee's  trees  to  his  shop  within  the 
limns  of  his  farm,  or  where,  the  licensee  having  a  general  permit,  the  per- 
sons carrying  the  toddy  are  in  his  employment.  QUEEN- EMPRESS  v. 
SAMBOJI,  li  M.  472  (F.B.)  =  1  Weir  633  ...  329- 

(2)  Ss.  29,  55  (e) — Rule  forbidding  delegation  by  licensee  cf  authority  to  draw 

toddy,  ultra  vires.— Under  s.  29  cf  the  Madias  Abkari  Act,  the  Governor 
in  Council  made  and  published  a  rule  on  8th  February  1887,  whereby  it 
was  declared  that  no  license- holder  could  delegate  his  authority  to  draw 
toddy,  unless  under  exceptional  circumstances,  to  any  person  :  B,  the  son 
of  a  licensee  drew  loddy  with  his  father's  permission.  He  was  convicted 
under  s.  55  (e)  of  the  Act : — Held  that  the  rule  was  ultra  vires  and  the 
conviction  bad.  QUEEN-EMPRESS  v.  BELLARA,  11  M.  250(F.B.)  =  1  Weir 
638  ...  174 

(3)  Ss.  55  (a),  69 — Rules  notified  by  Government  under  Abkari  Act — Rules  for 

"immediate"  removal  of  toddy. — Toddy-drawers  failing  to  remove  their 
toddy  to  a  shop  or  distillery  "  within  a  reasonable  time  "  after  it  is  drawn, 
are  punishable  under  s.  55  (a)  of  the  Abkari  Act,  though  their  licenses  do 
not  refer  to  the  Government  notification,  made  under  the  Act,  prescribing 
its  immediate  removal.  QUEEN-EMPRESS  v.  JAMMU,  12  M.  450=  iWeir 
635  ...  663 
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(1)  Ss.  1,  2,  4,  6 — Mode  of  assessing  compensation  for  improvements. — The  sum 
to  be  allowed  for  compensation  for  a  tenant's  improvements  under  Act  I 
of  1837  (Madras)  is  not  to  be  determined  by  capitalizing  either  the  annual 
rent  or  the  annual  increment  due  to  the  improvement,  but  a  reason- 
able sum  should  be  awarded,  assessed  with  reference  to  the  amount  by 
which  the  market  value  or  the  letting  value  or  both  has  been  in- 
creased thereby  ;  and  the  Court  should  take  into  consideration  the  actual 
condition  of  the  improvement  at  the  time  of  the  eviction,  its  probable 
duration,  the  labour  and  capital  which  the  tenant  has  expended  in  effect- 
ing it  and  any  reduction  or  remission  of  rent  or  other  advantage  which  the 
landlord  has  given  to  the  tenant  in  consideration  of  the  improvement. 
ID  the  absence  of  evidence  as  to  the  actual  m-irket  value  in  the  place 
where  the  land  is  situated,  the  reasonable  mode  of  estimating  the 
compensation  consists  in  taking  the  cost  of  the  improvement  and  interest 
thereon  and  in  adjustina  the  compensation  to  be  awarded  with  reference 
to  the  matters  specified  in  s,  6.  VALIA  TAMBURATTI  v.  PARVATI, 
13  M.  454  ...  1028 

(2)  S.  7 — General  Clauses  Act,  s.  6. — A  suit  to  recover  property  in  Malabar  demis- 
ed on  kanom  was  pending  when  the  Malabar  Compensation  for  Tenants' 
Improvements  Act  came  into  force  : — Held,  on  the  construction  of  ss.  1, 
5,  and  7,  that  tha  tenants'  right  to  compensation  should  be  dealt  with  in 
accordance  with  the  provisions  of  that  Act.  MALIKAN  v.  SHANKUNNI, 
13  M.  502  ...  1062 

Act  lot  1889  (Madras  Village  Courts}. 

S.  13— Civil  Procedure  Cod*,  s.  15— Jurisdiction  of  Small  Cause  Courts  to  haar 
suits  cognizable  by  Village  Muusif  —  See  CIVIL  PROCEDURE  CODE  (ACT 
XIV  OF  1882),  13  M.  145. 

Adverse  Possession. 

(1)  Sse  HINDU  LAW— JOINT  FAMILY,  12  M.  292. 

(2)  See  LIMITATION,  11  M.  416. 

Agency. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  12  M.  424. 

Agreement. 

See  LIEN,  12  M.  69. 

Aliyasantana  Law. 

(1)  Qualification  of  ejaman— Leprosy. — The  last   female  member  of  an   Aliya- 

santana family  male  an  adoption  without  the  consent  of  her  son,  who  was 
suffering  from  ulcerous  leprosy,  which  was  not  congenital : — Held,  the  son 
was  entitled  to  have  the  adoption  set  aside.  CHANDU  v.  SOBBA,  13 
M.  209  ...  857 

(2)  Yajaman — The  rights  of  the  senior  member  of  the  family  being  a  female. — The 

senior  member  of  an  Aliyasantaoa  family,  if  a  female,  is  prima  facie 
entitled  to  the  yajamanship  ;  and,  in  the  absence  of  a  special  family 
custom  or  a  binding  family  arrangement  to  the  contrary  the  management 
of  the  family  affairs  by  another  member  is  to  be  presumed  to  be  by  the 
sufferance  of  the  yajaman  for  the  time  being.  MAHALINGA  v.  MARI- 
YAMMA,  12  M.  46"2  ...  671 

Alluvion. 

See  ACCRETION,  13  M.  369. 
Alteration. 

In  bond— Suit— Materiality  of  alteration — Fraud— Evidence.— Suit  on  a  bond, 
the  date  of  which  had  been  altered  from  llth  September  to  25th  September, 
while  it  was  in  the  possession  of  the  plaintiff.  Fraud  was  not  proved, 
and  the  periol  of  limitation  reckoned  fmm  the  llth  September  had  not 
expired  : — Held,  that  the  bond  was  void  as  such,  and  was  not  receivable 
in  evidence  to  prove  the  debt.  GOVINDASAMI  v.  KUPPUSAMI,  12  M. 
239  ...  516 
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(1)  01  plaint— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  11  M.  42  ;  11 

M.  94 ;  11  M.  lOti  ;  12  M.  4«1. 

(2)  See  SPECIFIC  RELIEF  ACT  (1  OF  1877),  12  M.  136. 

Appeal. 

1.— GENERAL. 
2.— CROSS  APPEAL. 
8.— SECOND  APPEAL., 
4.— TO  PR1VX  COUNCIL. 
-  I.— General. 

(1)  See  ACT  i  OF  1871  (CATTLE  TRESPASS),  11  M.  359. 

(2)  See  CIVIL  PROCEDURE  LODE,  (ACT  XiV  OF  i«fa2),  HM.  85;  11  M.  130; 

12  M.  ibb  ;  12  M.  211 ;  12  M.  454  ;  12  M.  472  ;  12  M.  4ti9  ;  12  M.  511 ;  13 
M.  aa8  ;  1H  M.  492 ;  13  M.  504. 

(3)  See  JURISDICTION,  13  M.  25. 

(4)  See  LIMITATION  ACT  tXVOF  1877),  12  M.  479. 
— 2.—  Cross  Appeal. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  12  M.  255. 

3. — Second  Appeal. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  12  M.  116  ;  12  M.  125. 

(2)  See  COURT  FEES  ACT  (VII  OF  1870;,  13  M.  508. 

(3)  See  HINDU  LAW — ADOPTION,  12  M.  214. 

(4)  See  HINDU  LAW -JOINT  FAMILY,  13  M.  47. 

(5)  See  JURISDICTION,  13  M.  273. 
• 4.— To  Privy  Council. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  13  M.  349. 
Apportionment. 

Transfer  of  Property  Act,  ss.  130, 135,  136,  137  -Limitation  Act,  Sch.  II,  Art.  116. 
— j.iitiiu  IB  no  louucUuon  fur  tne  suggestion  that,  where  two  actionable 
bonds  aro  bougnb  together  for  Rs.  4,500  and  only  Bs.  950  are  recovered 
upon  one  ot  inem  toe  abSiguee  is  precluded  irom  recovering  the  difier- 
euce,  but  that  hb  must  submit  to  a  lots  arising  irom  an  apportionment. 
RA1HNASAMIV.  bUBRAMANVA,  11  M.  56  ...  39' 

Arbitration. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  12  M.  113. 
Arbitrator. 

See  ACT  XXVIII  OF  1860  (MADRAS  BOUNDARY  MARKS),  12  M.  1. 

Army  Act,  1881. 

S.  144 — Sub- Conductor,  Ordnance  Department,  is  a  soldier — Civil  Procedure 
Code,  s  4b8, — A  bub-Conductor  ot  Ordnance  on  the  Madras  Establishment 
ot  Her  Miijesij's  Indian  Military  Forces,  holding  a  warrant  irom  the 
Government  ot  Madr.is,  is  a  soldier  within  the  meaning  of  s.  144  of  the 
Aiiuy  Act,  Ib81.  In  a  suit  to  recover  Rs.  183-7-0,  a  tummons  having  been 
sent  uy  the  Court  to  the  Commissary  of  Ordnance  to  oe  served  on  the  de- 
fendant, his  bubordmate,  the  Commissary  of  Ordnance  returned  the  sum- 
mons unserved  and  referred  to  B.  Ill  of  the  Army  Act,  1881,  as  his  reason 
for  such  autiou  :  —Htl.i,  that  the  Commissary  of  Ordnance  was  bound  to 
serve  the  summons  under  s.  468  of  the  Code  of  Civil  Procedure,  although 
the  aeienaant  might  be  eniitltd  to  the  privilege  given  by  s.  144  of  the 
Army  Act,  l«ai.  ABRAHAM  v.  HOLMES,  11  M.  475  ...  331 

Attachment. 

(1)  See  ACT  XVII  OF  1864  (OFFICIAL  TRUSTEES),  12  M.  250. 

(2)  See  ACT  VIII  OF  1865  (MADRAS  RENT  RECOVERY),  12  M.  465. 
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Bangalore. 

See  JURISDICTION,  12  M.  39. 
Bond. 

(1)  See  ALTERATION,  12  M.  239. 

(2)  See  LIMITATION  ACT  (XV  OF  1877;,  12  M.  192. 
Bull. 

Sacred,  property  in-  See  PENAL  CODE  (ACT  XLV  OP  1360),  11  M.  145. 
Burden  of  Proof. 

(1)  See  ACT  XX  OP  1863  (RELIGIOUS  ENDOWMENTS),  12  M.  366. 

(2)  See  HINDU  LAW — ALIENATION,  13  M.  51. 

(3)  See  HINDU  LAW— INHERITANCE,  12  M.  442. 

(4)  See  MUHAMMADAN  LAW— PARTITION,  12  M.  380. 
Canara. 

(l)  Evidence  Act,  s.  116 -Estoppel— Landlord  and  tenant — Kumaki  land — Un- 
absessed   waste   reclaimed  by   plaiutifi— Patta   granted    to   defendant — 
See  EVIDENCE  ACT  (L  OF  1872),  12  M.  422. 
(2}  See  ALIYASANTANA  LAW,  12  M.  462. 
Canarese  Navayats. 

See  MUHAMMADAN  LAW— PARTITION,  12  M.  380. 
Caste. 

See  HINDU  LAW— MARRIAGE,  12  M,  72. 
Cause  of  Action. 

See  ACT  V1I1  OF  1865  (RENT    RECOVERY,  MADRAS),  12  M.  134. 

Champerty. 

Bona  fide  litigation — Absence  of  corrupt  motive — Inadequacy  of  price. — In  consi- 
deration of  a  loan  of  Ks.  30  made  by  plaintiff  to  defendant  to  enable  defend- 
ant to  recover  from  strangers  certain  laud,  defendant  sold  to  plaintiff  a 
portion  of  the  said  land,  the  value  of  wnich  was  about  Rs.  100.  The 
District  Court  held  that  the  transaction  was  champertous  and  dismissed 
a  suit  by  plaintiff  to  enforce  his  rights. — Held,  that  the  inadequacy  of  the 
price  was  not  of  itself  sufficient  to  invalidate  the  transaction.  GURUSA- 
MI  V.  SUBBARAYA,  12  M.  118  ...  431 

Charitable  Endowment. 

Trust  property  sold  in  execution— Rights  of  heirs  of  the  creator  of  the  trust  against 
execution  purchaser. — A  trust-deed  of  certain  property  executed  by  a  mem- 
ber of  a  Hiudu  lamily  provided  that  neither  he  nor  his  heirs  should  incum- 
ber  or  alienate  it,  but  that  in  case  of  necessity  his  heirs  might  maintain 
themselves  out  of  the  income  while  administering  the  trust  of  a  certain 
chaiity.  The  provisions  of  the  trust  were  not  proved  to  have  been  observ- 
ed by  the  settlor  or  his  family,  and  the  settler  on  one  occasion  disclaimed 
the  trust.  Tne  trust  property  was  attached  and  sold  in  execution  of  per- 
sonal decrees  passed  against  the  settlor  and  another  member  of  his  family. 
The  widow  of  the  latter,  after  the  death  of  the  settlor,  sued  to  recover  the 
Jand  from  the  execution  purchaser  as  heir  to  the  settlor :  —  Held,  the  plain- 
tiff was  not  etuitled  to  recover  the  Und.  SUPPAMMAL  v.  THE  COL- 
LECTOR OF  TAN  JOKE,  12  M.  387  =  13  Ind.  Jur.  3S1  ...  619 

Civil  Procedure  Code  (Act  VIII  of  1859). 

(1)  S.  ^Q -Limitation  Act— Act  IX  of  1871,  sch.  II,  art.  15— Act  XV  of  1877, 
sch.  II,  arts.  11,  I'd— Objection  to  execution. — A  petition  under  s.  246  of  the 
Code  ot  Civil  Procedure  of  1859,  objecting  to  the  execution  of  the  decree 
by  the  attacbment  of  certain  laud  on  the  ground  that  the  land  was  the 
property  of  the  petitioner,  was  heard  and  dismissed  in  July  1875.  In 
July  1877,  within  twelve  years  from  the  dispossession  of  the  objector, 
he  filed  a  suit  against  the  decree  holder  who  had  purchased  at  the  execu- 
tion sale,  for  the  possession  of  the  land  held  by  him  as  purchaser  at  the 
execution  sale  : — Held,  that  the  suit  was  not  barred  by  limitation.  NARA- 
S1MMA  V.  APPALACHARLU,  12  M.  294  ...  554 
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(2)  S-  259 — Certificate  of  sale— Registration  Act,  1866,  s.  49— Proof  of  title  without 
production  of  certificite. — Omnia  prflstimuntur  rite  ease  act  a. — Assuming 
that  s.  49  of  the  Registration  Act,  1866,  required  that  a  certificate  of  the 
sale  of  the  land  in  execution  of  a  decree  passed  under  the  Civil  Procedure 
Code,  1859,  should  be  registered,  a  plaintiff  who  has  purchased  land  at 
such  a  sale  is  not  bound  to  rely  on  the  certificate  to  prove  his  title.  If  it 
is  proved  aliunde  that  the  sale  took  place  and  that  possession  waa  given, 
the  Court  should  presume,  after  long  lapse  of  time  and  possession  by  a 
mortgagee  of  the  purchaser,  that  the  sale  was  duly  made  by  the  Court. 
VELAN  v.  KUMARASAMI,  11  M.  296  ...  206 

CMl  Procedure  Code  (Act  XIV  ot  1882). 

(1)  S.  2— Rent  Recovery  Act  (M \dras\-Act  VIII  of  1865.  s.  27— Order  under  — 

Decree. — An  order  male  under  Rant  Recovery  Act  (Madras),  s.  27,  is  not  a 
decree  within  the  meaning  of  Civil  Procedure  Code,  s.  2.  PERUMAL  v. 

RAJAGOPALA,  13  M.  248  ...         884 

(2)  Ss.  2,   2R2,  272 -Official  Trustees'  Ach  (XVII    of    18G4)— Public   Officer- 

Attachment  by  notice— See  ACT  XVII  OF  1864  (OFFICIAL  TRUSTEES),  12 
M.  250. 

(3)  S.  11 — Hindu  Widow  Remarriage  Act  (Act  XV  of  1856.  s.  5)— Hindu  law- 

Widow  re-marriage— Exclusion  from  temple — Excommunication — Juris- 
diction—Sae  ACT  XV  of  1856  (HINDU  WIDOW  RE-MARRIAGE),  13  M.  293. 

(4)  S.  II— Right  to  an  offize  in  a  temple. — Plaintiffs  sued  for  an  injunction   to 

prevent  defendant  from  interfering  with  their  right  to  present  to  certain 
persons  at  a  certain  festival  in  a  certain  temole  a  crown  and  witer.  The 
lower  Courts  found  f.hat  plaintiffs  possessed  the  right  claimed  and  granted 
the  injunction  : — H<;2d,that  the  suit  WAS  cognizable  by  a  Civil  Court  under 
s.  11  of  the  Code  of  Civil  Procedure,  and  that  the  injunction  was  properly 
granted.  SRINIVASA  v.  TIRUVENGADA,  11  M.  450  ...  314 

(5)  S.  13— Regulation  VI  of  1831,  s.  3— Sait  for  a  declaration  as  to  land  alleged 

to  be  nattamai  mvniyams — Jurisdiction  of  Revenue  Courts — Res  judicata 
—See  REGULATION  VI  OF  1831, 13  M.  41. 

(6)  S.  13 — Res  judicata. — Certain  land  was  attached  and  sold  in  execution  of  a 

decree  against  the  dharmakirta  of  a  devasthanatn.  O;ie  claiming  to  be 
the  lawful  successor  in  office  of  the  judgment-debtor  now  sued  the  purcha- 
ser fora  declaration  that  tbe  sale  was  invalid : — Held,  the  suit  should  not 
be  dismissed  on  proof  that  the  plaintiff  had  failed  to  obtain  a  declaration 
of  his  right  to  the  daarmakirt.asb.ip  against  another  claimant  to  the  office. 
in  a  suit  to  which  the  present  defendant  was  not  a  party.  RAMALINGAM 
v.  THIRUGNANA  SAMMANDHA,  12  M.  31  567 

(7)  S.  13 — Res  judicata—  Cause  of  action — Limitation    Aot — Act  XV  of  1877. 

sch.  II,  art.  91 — Suit  to  cancel  a  document. — On  23rd  Marsh  1878,  plaintiff 
executed  to  defendant  a  document  purporting  to  be  a  deed  of  gift.  In 
1886  plaintiff  sued  to  cancel  the  document  alleging  that  defendant  on  llth 
May  1881  had  agreed  to  execute  a  release  but  hal  mt  done  so  ;  that  suit 
was  dismissed  for  non  payment  of  duty  due  under  the  Court  Fees  Act. 
The  plaintiff  now  sued  in  1887  for  a  declaration  that  the  document  "  was 
executed  for  nominal  purposes  and  was  not  intended  to  take  effect":  — 
Held,  (1)  that  since  the  cause  of  action  in  the  suits  of  18S6  and  1897  were 
not  the  same,  the  claim  in  the  Utter  suit  w»s  not  res  judicata :  (2)  that 
the  suit  was  not  barred  by  limitation.  NAGATHAL  v.  PONNUSAMI,  13 
M.  44  ..  741 

(8)  S.  13 — Rs's  judicata—  Competent  Court— Pecuniary  valuation  of  suit— Court 

Pees  Act.  s.  13,  s-ih.  II,  art.  17  (iii)  —Suit  for  declaratory  decree — See 
COURT  PEES  ACT  (VIIOF  1870),  12  M.  223. 

(9)  S.   13 — Res  judicata — Declaratory  decree — Maintsnance    suit,    decree  in — 

Annual  jtaymtnts.  —  A  Hindu  widow  obtained  a  decree  in  1876  which 
provided  that  she  should  receive  future  maintenance  annually  at  a  certain 
rate,  but  did  not  specify  any  date  on  which  it  should  become  due.  In 
1887,  she  filed  the  present  suit  claiming  arrears  of  maintenance  at  the 
rate  fixed  in  the  decree  of  1876..  Held,  that  the  suit  did  not  lie.  VEN- 
KANNA  v.  ATTAMMA,  12  M.  183  ...  477 
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(10)  8.   13  —  Res  judicata — Decree  in  suit  by  a  kirnam  binds  his  successor — See 

KARNAM,  12  M.  235- 

(11)  S.  13 — Res  judioata — Issue  decided  in  former  suit,  in  which  parties  were 

rival  defendants  claiming  under  different  titles. — B.  sued  L.N.  and 
P.  V.  to  recover  certain  property  claim  'd  under  a  nuncupative  will  of 
his  father  N,  P.V.  denied  the  will  and  alleged  that  the  property  was 
ancestral  and  had  vested  in  him  by  survivorship.  L.N.  set  up  title  to 
the  property  under  a  will  in  writing  exsoucad  by  N.  and  denied  the  title 
both  of  B.  and  of  P.V.  The  question  whether  P.V.  was  divided  or  not 
from  N.  was  tried.  It  was  found  that  the  will  in  writing  was  valid,  that 
P.V.  was  divided,  and  that  B's  title  was  not  proved.  In  a  suit  by  L-N. 
against  P.V.  to  recover  certain  knd  granted  to  her  bv  the  will  executed 
by  N.  :—Held,  that  the  question  whether  P.V  was  divided  from  N.  w*s 
res  judicata  under  s.  13  of  the  C  >de  of  Civil  Procedure  by  reason  of  the 
decision  in  the  form«rsuit,  although  in  that  suit  P  V  and  L.  N.  were 
both  defendants.  VENKAYYA  v.  N \RASAMMA,  11  M.  204  ...  142 

(12)  Res  judicata — Partition  suit — Non-joinder — Declaratory  decree. — A  suit   for 

partition  of  certain  land  was  withdrawn  as  against,  one  of  the  defendants 
who  was  entitled  to  part  of  the  land.  The  plaintiff  and  the  remaining 
defendants  entered  into  a  compromise  in  the  terms  of  which  the  Court  pass- 
ed a  decree  for  delivery  of  a  share  of  the  land  ti  the  plaintiff.  The  decree- 
holder  having  died  without  executing  the  decree,  his  heir  now  sued  for 
partition  of  the  land  and  delivery  of  the  above  share,  joining  as  defendants 
the  various  persons  entitled  to  shares  :  —  Held,  that  the  decree  in  the  for- 
mer suit  could  only  operate  as  a  declaratory  decree  and  did  not  preclude 
the  plaintiff  from  bringing  the  present  suit.  BEEMABAI  v.  YAMUNABAI, 
13  M.  313  ...  930 

(13)  8.  13 — Res  judicata — Previous  suit  dismissed  as  premature. — A   suit  by  the 

assignee  of  a  mortgaged  bond  against  the  mortgagor  was  dismissed  on  the 
ground  that  the  plaintiff  was  not  entitled  ho  sue  for  want  of  notice  bo  the 
defendant  under  s.  132  of  the  Transfer  of  Property  Act.  The  plaintiff  then 
gave  express  notice  of  the  assignment  to  the  mortgagor  and  sued  on  the 
bond  again  : — Held,  the  claim  was  not  res  judicata,  and  the  second  suit 
was  accordingly  not  precluded  by  s.  13  of  the  Code  of  Civil  Proceiure. 
RAMIREDDIv.  SUBBARADDI.  12  M.  500  =  13  Ind  Jur.  376  ..  698 

(14)  S.  13 — Res  judicata — Rent  Recovery  Act  (Madras) — Decision    of   Revenue 

Court  as  to  landlord's  title— See  ACT  VIII  OP  1865  (RENT  RECOVERY, 
MADRAS),  13  M.  287. 

(15)  S.-1-3,  expl.  V. — Where  the  uraima  right  over  a  certain  devasam  was  vested 

in  five  trustees  representing  different  illams,  and  a  suit  was  brought  by 
one  of  the  trustees  to  recover  certain  property  alleged  to  have  been  illegally 
alienated  by  three  other  trustees  to  a  stranger  and  dismissad  : — Held, 
that  the  decree  in  such  suit  was  a  bar  to  a  second  suit  brought  for  the 
same  purpose  by  the  fifth  trustee,  who  had  not  been  a  party  to  the  former 
suit,  on  the  ground  that  he  must  be  deemed  to  claim  under  the  plaintiffs 
in  the  former  suit  within  the  meaning  of  s.  13.  expl.  V,  of  the  Code  of  Civil 
Procedure.  MADHAVAN  v.  KESHAVAN,  11  M.  191  ...  133 

(16)  Ss.  13,  102,  158 — Failure  to  pay  Commissioner's  fee — Res  judicata. — A  suit 

for  land  waa  dismissed  in  1886  on  the  plaintiff's  failure  to  comply  with  an 
order  to  piy  a  fee  for  the  appointment  of  a  commissioner  to  value  the 
land.  No  issues  were  framed  in  the  suit,  and  the  order  directing  payment 
of  the  fee  prescribed  no  time  within  which  it  was  to  be  mi.de.  The  plaintiff 
now  sued  the  defendants  again  for  the  same  land: — Held,  that  the  claim 
was  not  res  judicata.  SHAIK  SAHEB  v.  MAHOMED,  13  M.  510  ...  1067 

(17)  S.  15—  Act  I  oM389,  s.  13 — Jurisdiction    of  Small   Cause   Courts   to   hear 

suits  cognisable  by  Village  Munsif. — The  term  "  Court  of  lowest  grade  "  in 
Civil  Procedure  Code,  s.  15,  refers  only  to  Courts  to  which  the  Civil  Pro- 
cedure Code  is  applicable,  and  consequently  Small  Cause  Courts  have 
concurrent  jurisdiction  with  Courts  of  Village  Munsifs  to  hear  suits  which 
are  cognizable  by  the  latter.  MlRKHAN  v.  KADARSA,  13  M  145  ...  813 

(18)  S.  25 — Order  made  under,  without  notice  to  the  party  not  applying — Jurisdic- 

tion by  consent — Waiver  of  want  of  jurisdiction — A  suit  for  land  was  filed 
in  1883  in  the  Subordinate  Court  of  Cochin.  In  1884  the  Government,  by 
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a  notification  under  Act  III  of  1874,  transferred  the  district  where  the 
land  was  situated  from  the  jurisdiction  of  that  Court  to  thit  of  the  Sub- 
ordinate Court  of  Calicut,  whereupon  the  plaintiff  applied  to  the  District 
Court  to  transfer  the  case  to  the  file  of  the  first-mentioned  Court  under 
s.  25  of  the  Code  of  Civil  Procedure.  The  District  Judge  granted  the 
application  without  notice  to  the  defendants.  The  defendants  went  to 
trial,  and  also  preferred  an  appeal  against  the  decree,  which  was  passed  in 
favour  of  the  plaintiff,  without  objection  to  the  jurisdiction  of  the  Court. 
In  execution  of  the  above  decree  (which  was  affirmed  on  appeal),  the 
plaintiff  was  obstructed.  He,  therefore,  filed  the  present  suit  against  the 
obstruotnrs  under  the  provisions  of  s.  331  of  the  Code  of  Civil  Procedure, 
and  they  pleaded  that  the  decree  sought  to  be  executed  had  been  passed 
without  jurisdiction  : — Held,  II)  that  the  wint  of  notice  to  the  defendants 
of  the  application  made  under  s.  25  of  the  Code  of  Civil  Procedure  was  im- 
material ;  (2)  that  the  defect,  if  any,  of  the  jurisdiction  of  the  Court 
passing  the  decree  had  been  waived  by  the  defendants,  and  that  the  present 
defendants  were  precluded  from  availing  themselves  of  it.  SANKUMANI 
V.  IKORAM,  13  M.  211  ...  859 

(19)  Ss.  31,  53—  Public  right — Amendment  of  plaint, — A  sued  for  an  injunction 

to  restrain  interference  with  his  right  to  grace  cattle  on  the  bed  of  a  certain 
tank.  The  other  raiyats  of  the  village  in  whom  the  same  right  vested 
were  originally  joined  as  plaintiffs,  but  the  plaint  was  amended  under  s.  53 
of  the  Code  of  Civil  Procedure,  and  their  names  were  struck  off  the  record. 
A  proved  no  special  damage  : — Held  (1)  that  the  fact  that  the  other  ryots 
of  the  village  have  similar  rights  does  not  make  A's  right  a  public  right  in 
the  sense  that  no  action  can  be  brought  upon  it  unless  special  damage  is 
proved ;  (2)  that  the  right  claimed  vests  in  A  severally  as  well  as  jointly 
with  the  other  raiyats,  and  the  amendment  of  the  plaint  was  not  contrary 
to  the  provisions  of  s.  31  or  53  of  the  Code  of  Civil  Procedure.  VENKATA- 
CHALA  v.  KUPPUBAMI,  11  M.  42  ...  30 

(20)  S.  32 — Joinder  of  new  defendant.— Suit  upon  a  bond  of  which  the  obligor 

was  therein  described  as  the  manager  of  a  certain  mutt.  The  defendants, 
who  were  the  sons  of  the  obligor  (since  deceased),  pleaded  that  the  debt 
was  contracted  by  their  father  for  the  benefit  of  the  mutt  and  as  manager 
of  the  mutt.  The  Judge  ordered  that  the  representative  of  the  mutt  be 
joined  as  defendant  in  the  suit  under  s.  32,  and  subsequently  a  decree  was 
passed  against  him  :  —  Held,  that  the  order  under  s.  32  was  right,  although 
the  plaint  had  praved  for  no  relief  against  the  mutt.  THIRTHASAMI  v. 
GOPALA,  13  M.  32  ...  732 

(21)  Ss.  32,  588  (2) — Appeal  against  order  that  a  plaintiff  be  made  defendant. — 

An  appeal  lies  under  Civil  Procedure  Code,  s.  588  (2),  against  on  order 
under  s.  32  that  a  plaintiff  be  made  defendant.  LAKSHMANA  v. 
PARAMASIVA,  12  M.  489  ...  690 

(22)  S.  43.— The  plaintiff  having  obtained  a  decree  against  the  defendants  for  the 

payment  to  her  of  a  monthly  sum  for  her  maintenance,  subsequently  sued 
to  have  it  constituted  a  charge  on  certain  land  : — Held,  that  the  claim  in 
both  suits  arose  out  of  the  same  cause  of  action,  and,  therefore,  the  plaint- 
iff was  precluded  by  s  43  of  the  Code  of  Civil  Procedure  from  asserting 
in  the  second  suit  the  claim  which  she  might  have  asserted  in  the  first. 
EANGAMMAv.  VOHALAYYA,  11  M.  127  ...  89 

(23)  S.  43.— A  leased  certain  land  to  B.     The  lease  expired  in  1877,  B  continued 

to  hold  over  and  refused  to  accent  a  fre=h  lease  from  A,  A  sued  B  in  1882 
for  mesne  profits  for  three  years,  but  did  not  claim  possession  of  the  land. 
The  suit  was  dismissed  on  a  preliminary  point.  A  then  sued  B  to  recover 
popsession  of  the  land  and  mesne  profits.  It  was  argued  that  A's  claim 
to  the  land  was  barred  by  s.  43  of  the  Code  of  Civil  Procedure,  because  he 
omitted  to  claim  the  land  in  the  former  suit  for  mesne  profits  : — Held, 
that  the  suit  was  not  b»rrei.  TlRUPATI  v.  NARASIMH4,  11  M.  210  ...  146 

(24)  S.  43—  Claim  for  mesne  profifs  received  prior  to  date  of  former  suit  for  land. 

— Where  a  suit  to  recover  land  was  brought  and  no  claim  was  made  for 
mesne  profits  received  prior  to  date  of  plaint : — Held,  that  s.  43  of  the 
Code  of  Civil  Procedure  w*s  a  bar  to  a  subsequent  suit  for  such  mesne 

profits.    VENKOBA  v.  SUBBANNA,  11  M.  151  ...        105 
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(25)  S.  43— Hindu  law — Maintenance— Suit  to  declare  maintenance  fixed  by  a 

decree  a  charge  on  land.— A  Hindu  woman  having  obtained  a  decree  for 
maintenance  against  her  husband,  now  alleged  that  he  had  alienated  part  of 
his  property  with  a  view  to  defeat  her  claim  for  maintenance,  and  sued  him 
for  a  declaration  that  certain  land  which  he  had  not  alienated  was  liable 
for  her  maintenance  : — Held,  that  no  cause  of  action  was  shown.  8AMI- 
NATHA  v.  RANGATHAMMAL,  12  M.  285  ...  548 

(26)  Ss.  43,  244 — Separate  suit  on  disallowance  of  objection  to  execution— Evidence 

Act,  s.  44 — Competent  Court. —  In  execution  of  a  decree  the  defendant,  who 
was  sued  as  the  representative  of  her  deceased  brother,  objected  under 
s.  244  of  the  Code  of  Civil  Procedure  to  the  attachment  of  certain  lands  to 
which  he  set  up  independent  title.  The  objection  was  disallowed  and  the 
land  was  sold.  She  then  sued  the  execution  purchaser  to  set  aside  the 
Court-sale  and  obtained  a  decree  against  which  no  appeal  was  preferred. 
She  now  sued  for  possession  : — Held,  that  the  suit  lay  notwithstanding  the 
order  under  s.  244.  Per  cur. — The  words  "not  competent "  in  s.  44 
of  the  Evidence  Act  refer  to  a  Court  acting  without  jurisdiction.  KETLI- 
LAMNA  v.  KELAPPAN,  12  M.  228  ...  509 

(27)  Civil  Procedure  Code,  s.  45 — Suit  for  declaration — Mullifariousness — Suit  by 

junior  members  of  tarwad— See  MALABAK  LAW— KAENAVAN,  12  M,  234. 

(28)  S.  50 — Inconsistent  cause  of   action — Specific  Relief    Act — Act   I  of  1877, 

s.  40 — Cancellation  of  instrument — Interest  necessary  to  support  the  suit — 
See  SPECIFIC  RELIEF  ACT  (I  of  1877),  13  M.  549. 

(29)  Ss.  50,  53— Amendment  of  plaint— Change  in  form  of  suit,  the  cause  of  action 

being  unchanged. — The  plaintiffs  alleged  that  the  defendants  had  encroach- 
ed on  the  bed  of  a  tank,  raised  embankments,  and  cultivated  crops  which 
interfered  with  the  plaintiffs'  supply  of  water ;  and  they  prayed  for  a 
decree  ejecting  the  defendants  from  the  land  encroached  on  and  restraining 
them  from  interfering  with  it : — Held,  that  the  Court  was  not  precluded 
by  s.  53  of  the  Code  of  Civil  Procedure,  from  passing  a  decree  declaring 
the  plaintiffs'  right  to  the  water  of  the  tank,  directing  the  defendants' 
embankments,  and  etc.,  to  be  removed  and  regulating  the  cultivation  of 
their  lands  ;  but  that  the  defendants'  liberty  of  cultivation  should  not  be 
restricted  more  than  was  necessary  to  secure  the  plaintiffs'  supply  of 
water.  PULAMADA  v.  RAVUTHU,  11  M.  94  ...  66 

(30)  S.  53— Bent  Recovery  Act  (Madras)— Act  VIII  of  1865— Suit  in  Civil  Court  to 

enforce  exchange  ofpatta  and  muchalka — Declaratory  decree — Amendment 
of  plaint. — A  suit  in  the  Court  of  a  District  Munsif  to  enforce  acceptance  of 
a  patta  and  execution  of  a  muchalka  by  defendant  in  respect  of  a  holding  in 
a  village  to  which  plaintiff  claimed  title,  was  dismissed  as  not  being  main- 
tainable : — Held,  that  the  suit  should  have  been  dismissed,  but  the  plaint 
should  have  been  amended  by  the  addition  of  a  prayer  for  a  declaration  of 
the  plaintiff's  title;  and  that  the  Court  then  would  have  had  jurisdiction 
to  grant  by  way  of  consequential  relief  the  relief  originally  sought.  NABA- 

SIMMA  v.  SUBYANARAYANA,  12  M.  481  ...        684 

(31)  S.  53 — Specific   Relief  Act,  s.  42 — Amendment  of  plaint — Suit  to  declare 

alienation  by  Hindu  widow  invalid— Death  of  widow  pending  appeal  by 
plaintiff — Right  of  appellant  to  proceed  with  appeal — Plaint  not  to  be 
amended  by  claim  for  possession.— See  SPECIFIC  RELIEF  ACT  (I  of  1877), 
12  M.  136. 

(22)— S.  54 — Amendment  of  plaint — Multifarious  suit — Malabar  law—Stanom. — 
A  suit  was  brought  by  the  junior  members  of  a  tarwad,  which  consisted 
of  three  stanoms  and  three  tavaries,  against  the  karnavan  and  others,  in- 
cluding certain  persons  to  whom  he  had  alienated  some  tarwad  property. 
The  plaint,  as  originally  framed,  prayed  (1)  for  the  removal  of  the  karna- 
van, (2)  for  a  declaration  that  defendants  Nos.  2  to  8,  the  senior  anandra* 
vans,  bad  forfeited  their  right  of  succession  to  him,  (3)  for  the  appoint- 
ment of  the  plaintiff  in  his  place,  (4;  for  a  declaration  that  his  alienationa 
were  invalid  as  against  the  tarwad,  and  (5)  for  possession  of  the  property 
alienated.  Subsequently,  the  plaint  was  amended  by  the  order  of  the  Court 
by  striking  out  items  2  and  5  of  the  prayer,  and  finally  the  plaintiffs  fur- 
ther amended  the  plaint  and  sued  only  for  a  declaration  that  the  aliena- 
tions in  question  were  invalid.  The  lower  Court  passed  the  declaratory 
decree  prayed  for  ;—Beld,  that  the  lower  Court  was  wrong  in  allowing  the 
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plaint  to  be  amended  after  the  first  hearing,  because  the  case  on  which 
the  decree  was  passed  was  essentially  different  from  that  disclosed  in  the 
plaint;  and  that  the  appeal  must  be  allowed  accordingly.  Per  cur.— The 
suit  was  not  bad  for  multifariousness.  The  plaintiffs  wore  competent  to 
maintain  the  suit  as  dealt  with  by  the  lower  Court  if  there  was  collusion 
between  the  senior  anandravans  and  the  alienees  and  the  stani  for  the 
time  being.  Eights  of  members  of  a  stanom  inter  se,  considered.  MAHO- 
MED v.  KRISHNAN,  U  M.  106  ...  74 
(83)  S.  57 — Return  of  plaint  when  Court  has  no  jurisdiction. — An  appellate  Court 
is  not  bound  to  return  the  plaint  under  all  circumstances  where  defect 
of  jurisdiction  appears.  YACOOB  v.  MOHAN  SINGH,  11  M.  482  =  13  Ind. 
Jur.  13  ...  336 

(34)  S.  146 — Failure  of  plaintiff  to  prove  unnecessary  averments — Decree  on  admis- 

sion of  dejindant — Unnecessary  issues  raised  by  Court. — In  a  suit  brought 
by  an  undivided  member  of  a  Hindu  family  to  set  a  sale  made  by  the  manag- 
ing member  and  to  recover  a  moiety  of  the  land  sold,  the  plaintiff  alleged 
that  he  had  been  adopted  by  his  deceased  uncle  and  claimed  as  adopted 
son.  The  purchaser  denied  the  adoption,  alleged  that  plaintiff  was  the 
natural  brother  of  the  vendor,  and  justified  the  sale  under  Hindu  law.  ^ 
The  lower  Courts  found  that  the  adoption  was  not  proved,  and,  on  the 
plaintiff  urging  that  if  the  adoption  was  not  proved  yet  he  was  entitled  to 
recover  by  virtue  of  the  admission  that  he  was  the  natural  brother  of  the 
vendor,  held  that  the  latter  claim  was  inconsistent  with  the  claim  as 
adopted  son.  The  suit  was  therefore  dismissed  : — Held,  on  appeal,  that 
the  suit  was  improperly  dismissed,  and  that  if  the  purchaser  could  not 
justify  the  sale  the  plaintiff  was  entitled  to  succeed.  The  rule  that  the  de- 
cree should  be  in  accordance  with  what  is  alleged  and  proved,  is  intended  to 
prevent  surprise  and  is  not  applicable  to  a  case  in  which  the  defendant's 
own  admission  is  adopted  as  the  ground  of  decision  against  him.  APPAYYA 
V.  BAMIREDDI,  11  M.  567  =  13  Ind.  Jur.  12  ...  256 

(35)  S.  209 — Stipulated  interest — Interest  after  filing  plaint.— A  creditor  having 

stipulated  for  interest  at  a  certain  rate  is  entitled  to  a  decree  for  interest  at 

that  rate  up  to  the  date  of  decree.     RAMCHANDRA  v.  DEVU,  12  M.  485...  687 

(36)  8s.  223,  228,  249,  622— Mofussil  Small  Cause  Court  Act  (Act  XI  of  1865),  ss. 

20,  21 — Execution  proceedings— Appeal.—  The  plaintiff  obtained  a  decree  in 
a  Small  Cause  suit  in  a  Subordinate  Court  in  the  Mofussil  and  a  certificate 
was  granted  to  him  under  s.  20  of  the  Mofussil  Small  Cause  Court  Act 
for  the  execution  of  the  decree  against  immoveable  property  of  the  judg- 
ment-debtor in  the  jurisdiction  of  a  District  Munsif.  He  accordingly 
presented  a  petition  to  the  District  Munsif  under  s.  247  of  the  Code  of 
Civil  Procedure,  but  his  petition  was  dismissed  : — Held,  that  an  appeal 
lay  to  the  District  Court.  PERU&IAL  v.  VENKATARAMA,  11  M.  130  ...  90 

(37)  Ss.  228,  239,  344,  360 — Application  to  be  declared  insolvent  made  to  Court  to 

which  decree  was  transferred  fcr  execution- — Where  a  decree  had  been 
transferred  for  execution  from  the  Court  of  the  District  Munsif  of  E,  to 
that  of  the  District  Munsif  of  6,  and  an  application  was  made  by  the 
judgment-debtor  under  s.  344  of  the  Code  of  Civil  Procedure  to  be  declared 
an  insolvent  and  entertained  by  the  latter  Court : — Held,  that  the  District 
Munsif  of  B.  had  no  jurisdiction  to  entertain  the  application.  VENKAT- 
SAMI  v.  NARAYANARATNAM,  11  M.  301  ...  209 

(38)  S-  230— Execution  proceedings — Limitation. — An  application  was   made  in 

1886  for  execution  of  a  decree  dated  1873.  In  the  interval,  via.,  in 
October  1879,  the  judgment-debtor  was  arrested  on  an  application  in 
execution  by  the  decree-holder,  but  execution  was  not  proceeded  with 
further  : — Held,  that  the  application  made  in  1886  was  time- barred  Under 
8.  280  of  the  Code  of  Civil  Procedure.  PATUMMA  v.  MUSE  BEARI,  11 
M.  132  ...  92 

(39)  Ss.  231.  232— Joint  decree-holder — Application  for  execution  of  decree— Limi- 

tation Act— Act  XV  of  1877,  Sch.  II,  art.  179.— A  Hindu  obtained  in  1878  a 
decree  for  partition  of  certain  property  and  applied  in  1888  to  have  it 
executed.  It  appeared  that  the  decree-holder's  son,  having  obtained  against 
him  in  1881  a  decree  for  a  share  of  whatever  he  should  acquire  under  the 
decree  of  1878,  had  applied  for  execution  of  the  last-mentioned  decree  ;  and 
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reliance  was  now  placed  on  that  application  to  save  the  bar  of  limitation  : 
— Held,  that  assuming  the  decree  of  1881  had  effected  an  assignment  by 
operation  of  law  of  the  decree  of  1878,  the  father  and  son  were  not  joint 
decree-holders  within  the  meaning  of  Civil  Procedure  Code,  s.  231,  and  the 
father's  application  for  execution  was  barred  by  limitation.  RAMASAMI 
v.  ANDA  PILLAI,  13  M.  347  ...  954 

(40)  8s.  231,  258— Limitation  Act— Act  XV  of  1877,  ss.  7,  8,  sch.  II,   art.  179— 

Minority— Execution  of  decree— See  LIMITATION  ACT  (XV  OF  1877),  13 
M.  236. 

(41)  S.  232— Order  rejecting    petition  for  execution   by   transferee  of  decree — No 

appeal  from  such  order. — A  petition  by  one  claiming  to  be  the  purchaser 
at  a  Court  sale  of  the  interest  of  a  decree-holder  under  a  decree,  for  execu- 
tion of  the  decree  was  rejected  : — Held,  no  appeal  lay  from  the  order  reject- 
ing the  petition.  SAME  A  SIVA  v.  SRINIVASA,  12  M.  511  ...  706 

(42)  8.  234 — Hindu  Law —Execution  of  a  decree  against  the  son  of  a  Hindu  judg- 

ment-debtor— Determination  of  questions  as  to  the  binding  nature  of  the 
decree  debt- See  HINDU  LAW— DEBT,  13  M.  265. 

(43)  S.  234— Sale  in  execution  of  decree  against  deceased  Muhammadan's  estate — 

Representation  of  deceased  by  some  only  of  his  next  of  kin — Sale  held  to  be 
valid. — V,  a  Muhammad*n  woman,  died,  leaving  her  husband  and  several 
minor  children  as  her  representatives.  In  execution  of  a  money  decree 
obtained  Rgainst  V,  the  creditor  attached  certain  land  which  belonged  to 
V.  and  made  her  husband  and  two  of  her  children  parties  to  the  execution 
proceedings.  The  land  was  sold  and  purchased  by  the  decree-holder  : — 
Held,  in  a  suit  brought  by  the  children  of  V  to  set  aside  the  sale  on  the 
ground,  inter  alia,  that  some  of  them  were  no  parties  to  the  proceedings 
in  execution  and  that  the  others,  being  minors  at  the  time,  had  not  been 
represented  by  a  guardian  appointed  by  the  Court,  that  the  sale  was  valid. 
KUNHAMED  V.  KUTTI,  12  M.  90.  ...  412 

(44)  Ss.  234,  332.  588 —Deal h  of  judgment  debtor  between  order  for  possession  in 

execution  of  decree  and  delivery  of  possession — Appeal  against  appellate 
order  reversing  an  order  under  s,  332. — A  decree-holder  in  a  District  Mun- 
siff's  Court  obtained  an  order  for  possession  of  land  in  execution  of  his 
decree  on  20th  August,  on  which  day  the  judgment-debtor  died.  Posses- 
sion was  delivered  on  28th  August.  The  persons  dispossessed  presented  a 
petition  under  s.  332  of  the  Code  of  Civil  Procedure  disputing  his  right  to 
be  put  into  possession,  on  the  ground,  inter  alia,  that  the  judgment- 
debtor  was  not  represented  on  the  record.  On  appeal  against  the  appellate 
..order  of  the  District  Judge  :—Held,  assuming  that  the  order  for  posses- 
sion was  made  prior  to  the  death  of  the  judgment-debtor,  there  was  no 
necessity  for  the  decree  holder  to  bring  any  other  person  on  to  the  record 
between  the  date  of  that  order  and  the  date  on  which  the  order  was  exe- 
cuted. BIYYAKA  v.  FAKIRA,  12  M.  211  ...  497 

(45)  S-  244 — Appeal  against  order —Nomination  by  apandaram  under  a  decree- 

Revocation  of  such  nomination  by  the  pandaram's  successor. — The  panda- 
ram  of  a  mutt  being  empowered  under  a  decree  to  nominate  a  person  to  be 
the  head  of  a  subordinate  mutt,  subject  to  the  approval  of  the  Subordi- 
nate Court,  made  a  nomination  and  died  before  the  Subordinate  Court 
had  come  to  a  determination  as  to  the  fitness  of  his  nominee.  His  suc- 
cessor in  office  was  brought  on  to  the  record  and  revoked  his  nomination 
and  made  a  fresh  nomination.  The  Subordinate  Court  treated  the  fresh 
nomination  as  a  nullity  and  made  an  order  confirming  the  first.  The 
pandaram  appealed  against  this  order:  — Held,  (1)  that  an  appeal  lay 
against  the  order  complained  of ;  (2)  that  the  person,  whose  nomination 
had  been  confirmed,  was  a  necessary  party  to  the  appeal ;  (3)  that  the 
nomination  first  made  was  revocable  for  good  cause,  and  that  the  fitness 
of  the  person  nominated  by  the  appellant  should  be  investigated  by  the 
Subordinate  Judge.  GNANASAMBANDA  v.  VlSVALINGA,  13  M.  338  ...  947 

(46)  S.  244— Execution  proceedings— Limitation  Act — Act  XV  of    1877,  sch.  II, 

arts.  29,  6t,  62,  97,  120.— In  a  suit  of  1867  the  present  defendant  obtained 
a  decree  for  possession  of  a  certain  village  and  mesne  profits  for  one  year. 
Pending  an  appeal  against  that  decree  execution  was  stayed  on  the  present 
plaintiff  depositing  a  note  for  Bs.  15,000  as  security.  The  decree  was 
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affirmed  on  appeal,  and  the  present  defendant  bad  the  note  Bold  in  execu- 
tion and  drew  out  of  the  proceeds  a  sum  for  mesne  profits  for  subsequent 
years  ;  but  an  appeal  was  preferred  in  the  execution  proceedings  to  the  High 
Court  which  set  aside  the  execution  FO  far  as  concerned  the  mesne  profits 
for  the  years  subsequent  to  that  to  which  the  original  decree  related.  The 
present  plaintiff  thereupon  attached  and  sold  the  village  to  recover  the 
balance  ;  before  that  amount  was  paid  to  the  present  plaintiff  the  present 
defendant  brought  a  suit  against  him  in  the  District  Court  and  there  ob- 
tained a  decree  for  mesne  profits  for  the  subsequent  years  and  in  execution 
drew  the  amount  of  the  decree  out  of  Court.  In  second  appeal  however 
the  High  Court  on  26th  September  1881  reversed  the  decree  of  the  District 
Court,  whereupon  the  present  plaintiff  applied  for  restitution  under  Civil 
Procedure  Code,  s.  583,  which  application  was  ultimately  disallowed. 
The  present  suit  was  brought  to  recover  the  amount  to  which  that  appli- 
cation related  : — Held,  (1)  that  the  suit  was  not  barred  by  the  provisions 
of  Civil  Procedure  Code,  s.  244 ;  (2)  that  Limitation  Act,  sch.  II,  art.  120, 
was  applicable  to  the  suit,  which  having  been  filed  on  9th  August  1887 
was  accordingly  not  barred  by  limitation.  NARAYANA  v.  NARAYANA, 
13  M.  437  ...  1016 

(47)  S.  244 — Questions  to  be  decided  under — Hindu  law— Obligation  of  son  to  pay 

debt  of  deceased  father — Nature  of  obligation. — D.  obtained  a  decree  against 
tha  father  of  A.  and  R  ,  Hindus,  on  a  hypothecation  bond  whereby  certain 
land  was  pledged  as  security  for  repayment  of  a  loan.  The  decree  declared 
the  land  liable  to  be  sold  for  repayment  of  the  debt.  The  judgment-debtor 
having  died  before  the  decree  was  executed,  A  and  R-  were  made  parties  to 
the  proceedings  in  execution  and  the  land  was  attached.  A  and  R.  object- 
ed to  the  attachment  on  the  ground  that  their  shares  in  the  land  were  not 
liable  to  be  sold  in  execution  of  the  decree  as  they  were  not  parties  to  the 
suit.  This  objection  was  allowed,  and  D.  brought  a  suit  for  a  declaration 
that  the  property  was  liable  to  be  sold.  That  suit  was  dismissed  on  the 
ground  that  a  suit  for  a  declaration  would  not  lie.  D  then  sued  to  recover 
from  A  and  B.  the  balance  due  under  the  decree  against  their  father  after 
crediting  the  amount  recovered  by  the  sale  of  their  father's  share.  It  was 
objected  that  the  suit  was  barred  by  s.  244  of  the  Code  of  Civil  Procedure  : 
— Held,  that  the  duty  of  a  son  under  Hindu  law  to  pay  his  father's  debt 
out  of  his  own  share  of  ancestral  estate  is  not  a  matter  which  can  be 
decided  under  s.  244  of  the  Code  of  Civil  Procedure.  The  questions  contem- 
plated by  s.  244  are  those  which  relate  to  the  enforcement  of  the  obligation 
created  by  the  decree.  The  obligation  to  pay  the  father's  debts  out  of  the 
son's  share  of  the  ancestral  estate  is  not  an  obligation  created  by  a  decree 
against  the  father.  ARIABUDRA  v.  DORA8AMI,  11  M.  413  ...  288 

(48)  8s.  244,  293,  306,  309,  588— Court-sale—  Liability  of  defaulting  purchaser- 

Appeal  from  order  under  s.  293 — Re-sale. — At  a  sale  in  execution  of  a  decree, 
a  decree-holder,  who  had  obtained  leave  to  bid,  was  alleged  to  have  made 
a  bid  through  his  agent  of  Bs.  90,000,  but  he  shortly  afterwards  repudiated 
the  bid  and  did  not  pay  the  deposit.  The  property  was  put  up  for  sale 
again  on  the  following  day  under  s.  306  of  the  Code  of  Civil  Procedure, 
and  was  in  due  course  knocked  down  for  a  smaller  sum.  The  judgment- 
debtor  filed  a  petition  under  s.  293  to  recover  from  the  decree-holder  the 
loss  by  re-sale;  the  petition  was  rejected.  On  appeal: — Held  (1)  that  the 
question  at  issue  was  one  arising  between  the  parties  to  the  suit  and  that 
an  appeal  lay  against  the  order  rejecting  the  petition  ;  (2)  that  the  property 
having  been  forthwith  put  up  again  and  sold  under  s.  306  of  the  Code  of 
Civil  Procedure,  was  re-sold  within  the  meaning  of  s.  293.  VALLABHAN  v. 

PANGUNNI,  12  M.  454  ...        666 

(49)  Ss.    244,  318,   334 — Petition  by  purchaser    at  Court-sale  for    possession — 

Obstruction — Appeal  against  order — Limitation  Act — Act  XV  of  1877,  sch. 
II,  arts.  167,  179.— On  an  application  made  in  1888  under  Civil  Procedure 
Code.  s.  318,  by  the  purchaser  at  a  C  nut  sale  (who  was  the  assignee  of  the 
decree  which  was  being  executed),  praying  for  delivery  of  possession  of  the 
property  purchased,  it  appeared  that  the  sale  took  place  in  1885,  that  it 
was  confirmed  in  1386,  and  that  in  January  1887  an  order  w*s  made  for 
delivery  of  possession  to  the  purchaser.  The  judgment- debtor  had  resist- 
ed the  purchaser's  efforts  to  obtain  possession  in  1887  and  set  up  in  bar  of 
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the  application  in  1888  an  oral  agreement  alleged  to  have  been  made  be- 
tween him  and  the  purchaser.  The  application  was  rejected  : — Held,  (1) 
that  an  appeal  lay  against  the  order  rejecting  the  application  ;  (2)  that  the 
application  not  being  a  complaint  of  obstruction,  Wis  not  barred  by  limita- 
tion and  should  be  heard  and  determined  on  the  merits.  MUTTIA  v. 
APPASAMI,  13  M.  504  ...  1063 

(50)  Ss.  244,  462 — Execution  proceedings— Decree  by  consent  of  guardian  of  minor 

defendant— Application  to  stay  execution,  Ac.,  for  want  of  sanction  of  Court 
under  s.  462 — No  appeal  lies  from  order  rejecting  such  application. — An 
application  to  stay  execution  of  and  to  set  aside  a  decree,  passed  with  the 
consent  of  the  guardian  of  a  minor  defendant,  for  want  of  sanction  of  the 
Court  under  s.  462,  Civil  Procedure  Code,  was  rejected :  —Held,  no 
appeal  lay  against  the  order  of  rejection.  ARUNACHELLAM  v.  MUBU- 
GAPPA,  12  M.  503  ...  700 

(51)  Ss.  244,  588,  629  —  Review  of  judgment  -No  second  appeal  against  an  order 

under  s.  629. — When  a  Munsif  set  aside  on  review  an  order  rejecting  an 
objection  to  the  execution  of  a  certain  decree,  and  the  District  Court  on 
appeal  refused  to  interfere  : — Held,  that  no  second  appeal  lay  to  the  High 
Court.  PAPAYYA  v.  CHELLAMAYYA,  12  M.  125  ...  436 

(52)  Ss.  253,  546,  586 — Surety  for  the  due  performance  of  appellate  decree — Mode 

of  enforcing  liability  of  such  surety — Execution  proceedings. — When 
security  had  been  given  on  behalf  of  the  respondent  to  an  appeal  under 
s.  546  of  the  Code  of  Civil  Procedure  for  the  due  performance  of  the 
decree  of  the  Appellate  Court  and  the  appj^l  had  been  successful : — Held, 
that  under  the  provisions  of  ss.  253,  583,  the  decree  of  the  Appellate  Court 
could  be  enforced  against  the  sureties  in  execution  proceedings.  THIBU- 
MALAI  v.  RAMAYYAB,  13  M.  l  ...  711 

(53)  S.  257 — Practice — Order  for  payment  of  costs  of  day — Payment  into  Court 

or  to  party. — Where  a  party  to  a  suit  was  directed  by  the  High  Court  to 

pay  the   costs  of  the  day,  and   his  solicitor  paid  the  money  into    Court  • 

under  s.  257  of  the  Code  of  Civil  Procedure  :  —Held,  that  section  was  not 

applicable  as  the  order  was  not  a  decree.     SHANKS  v.   THE  SECRBTABY 

OF  STATE  FOB  INDIA  IN  COUNCIL,  12  M.  120  ...         433 

(54)  S.  258. — In  1877,  M.  executed  a  mortgage  to  S.  in  consideration  of  a  sum 

paid  in  cash  and  a  debt  due  by  M  to  S,  uader  a  decree.  S.  did  not  certify 
satisfaction  of  the  decree  to  the  Court  under  s.  258  of  the  Code  of  Civil 
Procedure,  nor  was  this  stipulated  for  in  the  instrument  of  mortgage : 
Held,  in  a  suit  to  enforce  the  mortgage,  that  s.  258  was  no  bar  to  the 
plaintiff's  right  to  recover,  8ELLAMAYYAN  v.  MUTHAN,  12  M.  61  ...  391 

(55)  S.  258— Mortgage  in  satisfaction  of  decree  —Adjustment  not  certified— Mort- 

gage invalid. — In  a  suit  brought  by  a  Hindu  to  recover  certain  land, 
defendant  pleaded  thit  he  held  the  same  under  a  mortgage  granted  to 
him  by  plaintiff's  mother  and  guardian  in  satisfaction  of  a  decree  obtained 
against  plaintiff's  decease!  father.  Plaintiff  contended  that,  as  the  mort- 
gage was  in  adjustment  of  a  decree  and  the  adjustment  had  not  been 
certified  to  the  Court,  the  mortgage  could  not  be  recognized  by  virtue  of 
s.  258  of  the  Code  of  Civil  Procedure  : — Held,  that  as  there  had  been  no 
certified  adjustment  of  the  decree,  the  mortgage  could  not  prevail  against 
plaintiff's  claim.  THIBUMALAI  v.  SUNDARA,  11  M.  469  ...  327 

(56)  S.  266 —  Attachment —  Standing  crops  —  Immoveable  property. — Standing 

crops  are,  for  the  purposes  of  the  Code  of  Civil  Procedure,  immoveable  pro- 
perty. MADAYYA  v.  VENKATA,  11  M.  193  ...  134 

(57)  S.  266—  Unascertained  interest    in  a  partnership. — The  plaintiff  having 

purchased  at  an  execution  sale  tbe  interest  of  the  judgment-debtor  in  a 
partnership,  of  which  the  undivided  father  (deceased)  of  the  judgment- 
debtor  had  been  a  member,  now  sued  the  oth«r  partners  praying  that  an 
account  be  taken  and  that  the  share  of  the  judgment-debtor  be  paid  to 
him  :  —Held,  that  the  execution  sale  was  not  bad  in  law  and  that  the 
present  suit  was  accordingly  maintainable.  PARVATHEESAM  v.  BAPANNA, 
13  M.  447  ...  1023 

(58)  Ss.  268,  272 -Official  Trustees'  Act  (XVII  of  1864),  Public  Officer— Attach- 

ment  by  notice— See  ACT  XVII  OF  1864  (OFFICIAL  TRUSTEES),  12  M.  250. 
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(59)  S.  272-Pos<  Office  Act— Act  XIV  of  1866,  s.    5  -Attachment  of  letters  in 

Post  Office. — An  attachment  was  placed  under  Civil  Procedure  Code, 
B.  272,  on  letters  in  the  post  office  addressed  to  certain  judgment-debtors. 
The  day  before  the  attachment  the  senders  of  the  letters  had  applied  to 
have  the  letters  returned  to  them  : — Held,  that  the  postmaster  held  the 
letters  in  trust  for,  or  on  behalf  of,  the  judgment-debtors,  and  they  were 
accordingly  liable  to  attachment  on  the  application  of  the  decree-holder. 
NARASIMHULU  v.  ADIAPPA;  13  M.  242  ...  880 

(60)  S.  283— Party  to  execution  proceedings— Limitation  Act — Act  XV  of   1877, 

sch.  IT,  art.  11. — A  in  execution  of  a  decree  against  B  attached  a  house. 
0  intervened  and  the  property  was  released  from  attachment.  A  then 
brought  a  suit  against  B  and  C  to  establish  the  title  of  B  to  the  house  and 
obtained  a  decree.  B  was  ex  parte  throughout.  In  an  appeal  by  C  a|decree  was 
passed  by  consent  of  A  and  C  reversing  the  decree  appealed  against.  B 
now  sued  G  and  another,  more  than  a  year  from  the  date  of  the  order 
removing  the  attachment,  to  obtain  a  declaration  of  title  to  the  house  : — 
Held,  that  since  there  was  nothing  to  show  that  the  order  releasing  the 
attachment  was  an  order  against;  the  plaintiff  the  suit  was  not  barred  by 
limitation.  GURUVA  v.  8UBBARAYUDU,  13  M.  366  ...  967 

(61)  Ss.  294,   295. — M  and  C  each  obtained  a  decree  against  the  same   judg- 

ment-debtor and  applied  for  execution.  C.,  in  execution  of  his  decree, 
attached  certain  immoveable  property,  and,  with  the  permission  of  the 
Court,  purchased  the  same  under  s.  294  of  the  Code  of  Civil  Procedure  and 
set  off  his  purchase-money  against  the  decree.  M  claimed  that  the  proceeds 
of  the  sale  to  C  should  be  rateably  distributed  under  s.  295  of  the  Codeand 
that  C  should  either  elect  to  have  the  property  resold  or  pay  into  Court  the 
reteable  proportion  due  to  M.  C  objected  to  a  resale  or  to  pay  : — Held,  that 
C.  might  be  compelled  to  refund  the  rateable  amount  due  to  M  by  sum- 
mary process  in  execution.  MADDEN  v.  CHAPPANI,  11  M.  356  ...  '  248 

(62)  S.  311—  Alleged  irregularity  attending  sale  in  execution— Failure  to  prove 

substantial    injury   resulting.—    A    judgment-debtor      having     allowed 

the   execution-sale  of  immovables  to  be   completed  without  objecting  on 

the   ground  afterwards   alleged  by   him,  viz .,    insufficiency  of  description 

within   the  requirements   of   s.  287,  he  having  been  throughout  aware   of 

what   the  description   was,  the   sale  is  not  invalid   on   this  ground  alone 

without  more.     No  evidence  having  been  given  in  the  Court  executing   the 

decree  of  substantial  injury  having  resulted  by  reason  of  such  irregularity 

i.e.,  the  alleged  misdescription  :   Held,  that  although  the  Appellate   Court 

below  had  assumed  that  the  property  had  been  sold  for  less  than  it  ought 

to  have  fetched,   such   substantial  injury   as  inadequacy   of  price   should 

have  been  proved  to  have  occurred  in  order  to  bring  the  case  within  s.  311. 

ARUNACHELLAM  v.  ARUNACHELLAM,  12  M.  19  (P.O.)  =  15  I. A.  171  = 

5  Bar.  P.C.J.  265  =  12  Ind.  Jur.  371  363 

(63)  Ss.  311,  588  (8) — An  application  under  s.  311  of  the  Code  of  Civil  Procedure 

to  set  aside  a  sale  in  execution  of  a  decree  having  been  dismissed  for  default, 
the  petitioner  applied  to  the  Court  to  restore  the  application  to  the  file. 
The  Court  having  rejected  this  application,  petitioner  appealed  against  this 
order  :—Held,  that  no  appeal  lay.  RAJA  v.  STRINIVASA,  11  M.  319  ...  222 

(64)  Ss.  313,  315,   586 — Suit  to  recover  purchase    money— Suit  by    purchaser  at 

Court-sale  not  of  nature  cognizable  by  Small  Cause  Court— Orders  made 
not  final, — A  suit  brought,  under  s.  315  of  the  Code  of  Civil  Procedure,  by 
a  purchaser  at  an  execution  sale  to  recover  the  purchase  money,  when  it 
is  found  that  the  judgment-debtor  had  no  saleable  interest  in  the  property 
which  purported  to  be  sold,  is  not  a  suit  of  a  nature  cognizable  by  a  Small 
Cause  Court  constituted  under  Act  XI  of  1865.  P.  bought  certain  land  at 
a  sale  in  execution  of  a  decree.  Before  the  purchase  money  was  paid,  P. 
applied  to  the  Court  by  petition  to  set  aside  the  sale  and  return  the  deposit 
money  on  the  ground  that  the  judgment-debtor  had  no  saleable  interest  in 
the  land.  The  Court  rejected  the  petition  and  confirmed  the  sale  on  the 
l5th  March  1881.  The  sale  was  subsequently  set  aside  by  a  decree  obtained 
by  V.  in  a  suit  against  P.,  and  the  judgment-creditor.  P  then  sued  the 
judgment-creditor  to  recover  the  purchase  money.  The  District  Judge 
dismissed  the  suit  on  the  ground  that  P.  was  debarred  from  suing  by  the 
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order  of  15th  March,  1881: — Held,  that  the  order  did  not  conclude  P  from 
bringing  this  suit.  PACHA  YAPP  AN  v.  NARAYANA,  1 1  M.  269  =  12  Ind. 
Jur.  92=12  Ind.  Jur.  381  ...  187 

(65)  S.  316 — Court    Sale  -Decree    against   Hindu  father — Interest  of  undivided 

son — Certificate  of  sale —Grounds  of  second  appeal — See  HINDU  LAW — 
JOINT  FAMILY,  13  M.  47. 

(66)  S.  317 — Suit  against  benami  purchaser  at  court-sale,  by  owner,  to  recover  the 

land  after  ejectment. — If  after  obtaining  a  certificate  of  sale  in  execution 
of  a  decree,  the  purchaser  acknowledges  that  his  purchase  is  benami  and 
gives  up  possession,  or  does  some  act  which  clearly  indicates  an  intention 
to  waive  his  right,  or  restores  the  properly  to  the  real  owner,  such  act  may, 
by  reason  of  the  antecedent  relation  of  the  parties,  operate  as  a  valid  trans- 
fer of  property.  Defendant  acted  benami  in  buying  certain  land  at  a  court- 
sale  for  plaintiff,  paid  part  of  the  purchase-money  lor  plaintiff,  and  al- 
lowed plaintiff  to  remain  in  possession  on  the  understanding  that  defendant 
was  to  transfer  the  property  on  repayment  of  the  balance  of  purchase-money. 
Defendant  having  ejected  plaintiff,  plaintiff  sued  to  recover  the  land :  —Held, 
that  s.  317  of  the  Code  of  Civil  Procedure  was  no  bar  to  plaintiff's  suit. 
MONAPPA  v.  SURAPPA,  11  M.  234  ...  163 

(67)  S  317— See  EVIDENCE  ACT  (I  OF  1872).  11  M.  213. 

(68)  S.  331 — Appeal— Jurisdiction— Civil  Courts  Act  (Madras) — Act  III  of  1873, 

s.  13.— The  plaintiff  being  the  holder  of  a  decree  of  a  Subordinate  Court  for 
more  than  Rs.  5,000  was  obstructed  in  execution  by  the  present  defendants. 
He  applied  to  the  Court  for  the  removal  of  the  obstruction,  the  property 
which  was  the  subject  of  the  application  being  valued  at  less  than 
Rs.  5,000  and  the  Subordinate  Judge  directed  that  the  application  be  regis- 
tered as  a  regular  suit  under  Civil  Procedure  Code,  s.  331,  and  ultimately 
passed  a  decree  in  favour  of  the  plaintiff  '.—Held,  that  the  appeal  against 
this  decree  did  not  lie  to  the  High  Court.  KALIMA  v.  NAINAN  KUTTI,  13 
M.  520  ...  1075 

(69)  S- 342 — Period  of  imprisonment  of  judgment-debtor. — The  Court  cannot  fix 

any  period  for  th«  imprisonment  of  a  judgment-debtor  under  Civil  Pro- 
cedure Code,  s.  342.  SUBUDHI  v.  SINQI,  13  M.  141  ...  810 

(70)  Ss.344,  588—  Appealable  order — Insolvent  judgment-debtoi — Notice  to  decree- 

holder. — A  debtor  was  arrested  on  civil  process.  He  presented  a  petition  to 
the  court  from  which  process  issued,  alleging  that  he  was  unable  to  pay 
the  debt  and  praying  to  be  declared  insolvent  and  to  be  released.  The 
Court  passed  an  order  on  the  same  day,  directing  that  he  should  be  releas- 
ed and  that  the  creditor  should  proceed  against  his  property  -.—Held  (1) 
that  an  appeal  lay  against  tbc  order  ;  (2)  the  order  was  bad  for  want  of 
notice.  KOMARASAMI  v.  GOVINDU,  11  M.  136  ...  95 

(71)  Ss.  345,  352— Insolvency — Procedure  on  claim  mide  by  creditor — Proof  of 

debt. — It  is  open  to  a  creditor,  at  any  time  while  the  assets  of  an  insolvent 
are  undistributed,  to  produce  evidence  of  his  debt  and  to  apply  to  be  ad- 
mitted on  tho  schedule  under  s.  352  of  the  Code  of  Civil  Procedure. 
LAKSHMANAN  v.  MUTTIA,  11  M.  1  ...  i 

(72)  Ss.  373,  622 — Leave  given  by  District  Court  on  appeal  to  withdraw   suit — 

Material  irregularity. — A  District  Munsif  having  dismissed  a  suit,  plaint- 
iff appealed  to  the  District  Court,  and,  at  the  same  time,  applied  to  the 
Court  to  allow  him  to  withdraw  his  suit  with  permission  to  bring  a 
fresh  suit  on  the  same  cause  of  action.  The  District  Court  granted  the 
application  without  assigning  any  reasons  for  its  order:  —  Held,  under 
s.  622  of  the  Code  of  Civil  Procedure  that  the  District  Court  had  acted 
with  material  irregularity.  TIRUPATI  v.  MUTTU,  11  M.  322  ...  224 

(73)  S.  375 — See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  13  M.  316. 

(74)  S.  424— Collector  as  guardian  of  ward  not  entitled  to  notice  in  suit  to  recover 

money  from  estate  of  ward. — In  a  suit  to  recover  money  due  on  a  promis- 
sory note  executed  by  a  deceased  zamindar,  out  of  the  estate  of  the 
deceased  and  of  his  son,  the  defendant,  a  minor  under  the  Court  of 
Wards,  the  Collector,  being  appointed  guardian  ad  litem  of  the  defendant, 
pleaded  that  under  s.  424  of  the  Code  of  Civil  Procedure  he  was  entitled 
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to  notice  before  suit,  and  the  suit  was  dismissed  :  on  the  ground  of  want 
of  notice  : — Held,  on  appeal,  that  s  424  was  not  applicable  to  tbe  cHse. 
ANANTHARAMAN  v.  RAMASAMI,  11  M.  317  ...  220 

(75)  Ss.   437,   464 — Hindu  law — Impartible  zamindari — Right  of   zamirdar    to 

alienate — Reg.  V  of  1804  (Madras),  ss.  2.  8— Suit  by  a  ward  of  the 
Court  of  }\  ards — Non-joinder  and  miyoinder  of  parties. — The  bolder  of  an 
impartible  zamindari,  governed  by  tbe  law  of  primogeniture,  having  a 
son,  executed  a  mining  lease  of  part  of  tbe  zamindari  for  a  period  of  twenty 
y-  ars,  by  which  no  benefit  was  to  accrue  to  the  grantor  unless  mining 
merations  were  carried  on  with  success,  and  the  commencement  of  mining 
f-p"rations  was  left  optional  with  the  lessee.  On  the  death  of  the  grantor, 
hi*  minor  son  and  successor,  by  the  Collector  of  the  district  as  his  next 
f-iond  (authorized  in  that  behalf  by  the  Court  of  Wards),  now  sued  the 
M-.iRnee  of  the  lessee  to  have  the  lease  set  aside  The  second  plaintiff  was 
the  grantee  from  the  Court  of  Wards  (acting  on  behalf  of  the  minor 
zamindar)  of  certain  mining  rights  on  the  name  land.  The  defendant  had 
executed  a  declaration  of  trust  in  rpspect  of  his  interest  in  favour  of  certain 
persons  who  were  not  joined: — Held,  (I)  per  Parker,  J.,  that  the  first 
plaintiff  could  sue  by  the  Collector  of  North  Arcot  as  his  next  friend,  since 
the  Court  of  Wards  had  authorized  the  latter  to  conduct  the  suit ;  (2)  per 
Muttusami  Ayyar  and  Wilkinson,  JJ.  (affirming  the  judgment  of  Parker, 
J.)  (1)  that;  the  interests  of  tbe  first  and  second  plaintiffs  not  being  incon- 
sistent with  each  other,  the  suit  was  not  bad  for  misjoinder  ;  (2)  that  the 
defendant's  interests  not  having  been  shown  to  be  hostile  to  those  of  the 
persons  entitled  under  tbe  declara'  ion  of  trust,  the  suit  was  not  bad  for 
non- joinder  ;  (3)  that  the  lease  was  not  one  which  a  managing  member  of 
an  ordinary  joint  family  governed  by  Mitakshara  law  could  providently 
enter  into  ;  (?)  per  Muttusami  Ayyar  and  Wilkinson,  JJ.  (reversing  the 
judgment  of  Parker,  J.)  that  in  the  absence  of  evidence  of  any  family 
custom  rendering  the  zamindari  inalienable  by  the  zamindar  for  the  time 
being  for  purposes  other  than  those  warranted  by  the  Mitakshara  law.  the 
lease  was  not  invalid  as  against  the  plaintiffs.  BERESFOBD  v,  RAMA- 
SUBBA,  13  M.  197  ...  850 

(76)  B.  462— Oaths  Act— Act  X  of  1873.  s.  9— Consent   by  guardian  of   a  minor 

defendant  to  accept  the  oaths  of  the  plaintiff —See  ACT  X  OF  1873  (OATHS; 
12  M.483. 

(77)  Ss.  494,  585,  622  -No  appeal  lies   against  an  order  for  issue  of  notice  made 

under  s.  494 — Revision  by  High  Court  of  an  order  purporting  to  be  made  on 
appeal  from  such  an  order. — A  petition  praying  fora  temporary  injunction 
in  a  suit  was  presented  by  the  plaintiff  in  a  Subordinate  Court.  The  Judge 
refused  to  pass  orders  on  it  without  bearing  the  defendants,  and  ordered 
notice  to  issue  to  them.  The  plaintiff  appealed  to  the  District  Judge  who 
granted  the  injunction  prayed  for  : — Held,  that  no  appeal  lay  from  tbe  Sub- 
ordinate Court;,  and  that  the  District  Judge  had  purported  to  exercise  a 
jurisdiction  not  vested  in  him  by  law.  LUIS  v.  LUIS,  12  M.  186  ...  479 

(78)  Ss.  514,  521,  522 — Award,  appeal  against  decree  in  terms  of  -  Extension   of 

time  for  prfsenting  award— Evidence. — Where  a  decree  purports  to  have 
been  made  in  terms  of  an  award  under  s.  522  of  the  Code  of  (Jivil  Proce- 
dure, an  appeal  lies  against  it  if  there  was  no  award  in  fact  or  in  law. 
An  order  extending  the  time  for  the  presentation  of  an  award  upon  an  ap- 
plication presented  within  time  is  not  bad  in  law  by  reason  of  its  having 
been  made  after  the  expiry  of  the  term  which  is  purports  to  extend.  It  is 
not  a  valid  objection  to  an  aw»rd  that  tbe  arbitrators  have  not  acted  in 
strict  conformity  with  the  rules  of  evidence.  SUPPU  v.  GOVINDA- 
CHARYAR,  11  M.  85  ...  60 

(79)  Ss.  516,  622. — A  District  Munsif  passed  a  decree  in  the  terms  of   an   award' 

without  giving  notice  of  the  filing  of  the  award  under  s.  516  of  the  Code 
of  Civil  Procedure  :—Eeld,  that  ihe  District  Munsif  acted  with  material 
irregularity  within  the  meaning  of  s.  622  of  the  Code  of  Civil  Procedure. 
RANGASAMI  v.  MUTTUSAMI,  11  M.  144  ...  100 

(80)  S.  521 — Arbitration — Misconduct — Award  set  aside  : — Where  a   suit  was   re- 

ferred to  arbitration,  and  objection  was  taken  to  tbe  award  on  tbe  ground 
that  one  of  the  arbitrators  had  not  attended  a  meeting  when  witnesses  were 
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examined  by  the  other  arbitrators: — Held,  that  the   award  WHS   invalid' 

by  reason  of  misconduct  on  the  p^rt  of  the  arbitrators  within  the  meaning 

of  s.  521  ia)  of  the  Code  of  Civil  Projeduco.  THAMMIRAJU  v.  B.\PIRAJU 

12  M.  113  |.{        <,  42* 

(81)  S.  525— Loss  of  award,  procedure  on.— When   an    award    has   been   lost,    a' 
Court  acting  under  s.   525   of   the  Code  of  Civil    Procedure   cannot   take 
secondary  evidence  of  its  provisions   and  pa^s  a  decree   accordingly.  GOPI 
REDDI  v.  MAHANADI  REDDI,  12  M.  331  ....        530 

(32)  Ss.  525.  5-26,  616  B  —  Provincial  Small  Cause  Courts  Act— Act  IX   of   18&1,. 
sch.    11,  cl.   24. — A   suit  to   recover  a    sum  of   money    as   payable  to  the- 
plaintiff  under  an  .tWiird  which  was   contested    was  filed  in  a   Subordira'e, 
Court  on  the   Simll  Cause   side.     Tbe  Subordinate   Judge   returned  the! 
plaint,    being   of  opinion    that  the  suit  was  not  cognizable  by  a    Court   of ; 
Small  Causes.     The  pMnt  was  then  presented  in  the  Court  of  the  District, 
Munsif  as  an  ordinary  suit,  but  the  District   Munsif  returned    it    on    the  : 
ground  that  the  suit  was  cognizable  by  a  Court  of  Small  Causes.  The  plaint- 1 
iff  then  spoiled  to  the  District  Judge  to  submit  the  record  for  the  orders  of 
the  High  Court  :—H-<ld,  (I)  that  the  District  Judge  was  bound  to  submit  the 
record  under  s.  646  B  of  the  Code  of  Civil   Procedure   on    the    requisition 
of  the  plaintiff,  although  the  plaintiff  might   have  appealed  to  the  District 
Court   against   the   order  of   the  District  Munsif;  (2)  that  the   suit   was 
cognizable  by  a  Court  of  Small  Causes  and  accordingly  that  the  order  made 
by  the  Subordinate  Judge  returning   the   plaint   w.is  wrong.     SIMSON  v. 
MCMASTER,  13  M.  344  ...  952 

^83)  S.  539—  Interest  necessary  to  support  a  suit  under  — Suit  to  remove  a  trustee. — 
The  plaintiffs  having  an  interest  aa  the    managers  of  a  temple  in  seeing  to 
the  d  ue  performance  of  the  religious  part  of  the  administration  of  a  certain  ,.„ 
charity  endowed  for  the  sustenance  of  Brahmans  and  connected  with  the 
temple,  and  being  further  interested  in  i'us   administration  as     Brabmans 
entitled  under  certain  circumstances  to  share  in  the  benefit  of  tbe  charity, 
sued  under  s.  539  of  the  Code  of  Civil  Procedure  to  remove  defendant  from 
the  trusteeship  of  the  charity    on    the   ground  of   fraudulent   mismanage-  5 
men1. : — Held,  that  the  plaintiff's  interest  did  not  support  the  suit.  Quare. 
— Whether  a  suit  for  the  removal  of  a   trustee  will  lie   under   the   above    ' 
section.     NARASIMHA  v.  AYYAN,  12  M.  157=13  Ind.  Jur.  49  ...  459 

(84)  S.  544,  Act  III  OP  1873  'MADRAS  CIVIL  COURTS),  11  M.  197.  ,    r. 

(85)  S.  549—  No   extension  of  period  for   finding  secuiity  for  costs  of  appeal  nfttr 

default.  —  S.  549  of  the  Code  of  Civil  Procedure  being  imperative,  the  time 
cannot  be  extended  after  the  expiry  of  the  period  fixed  in  the  order  direct- 
ing the  appellant,  to  find  security  for  the  costs  of  an  appeal.  SHRAJUDIN 
v.  KRISHNA,  H  M.  190  ...  132 

(86)  S-  561— Act  V[l  of  1888.  s  48  — Time  allowed  for  memorandum  of  objections. 

— An  appeal  cannot  definitely  be  posted  until  the  Court  has  ascertained 
that  notice  of  the  appeal  has  been  served  on  the  respondent  and  a  date 
must  then  be  fixed  not  less  then  one  month  from  the  date  of  service. 
SUNDARAM  v.  ANNANGAR,  13  M.  492  ...  1055 

(87)  S-  583— Claim  for  mesne  profits  on  reversal    of   decree  for  possession  of  land 

executed.— A.   decree    for    possession   of  immoveible  property  having  been    • 
execute!  was  reversed  on  appeal.     The  defendant  applied  under   s.  583   of 
the  Code  of  Civil  Procedure  for  restitution   of  the   mesno  profits  taken  by 
the  plaintiff.     The  lower  courts   dismissed   the  application  on  the  ground  • 
tba.t  the  proper  remedy  was  by  suit  : — Held,  that  the  defendant  was  entitl- 
ed to  the  relief  claimed.     KALIANASUNDRAM  v.  EGNAVEDESWARA,    11    . 
M  261-  ....        182 

(88)  S.  586 — Applies  to  orders  in  execution  of  decrees  in  Small  Cause  suits.— No 

second  appeal  lies  from  an  order  parsed  in  execution  of  a  decree  in  a  suit 
of  the  nature  cognizable  by  a  Srn*U  Cause  Court  where  the  subject,  matter 
of  the  suit  does  not  exceed  R*.  500.  AITHADA  v.  SUBBANNA,  12  M.  116  430 

(89)  S.  586— Mofussil  Small  Cause   Gout  t  Act  (XI  of  1865)  s.   6— Suit  against 

sons  of  Hindu  debtor,  on  a  bond  executed  by  father,  noi cognizable  by  Small 
Cause  Court — Hindu  Law  —Liability  of  son  for  debt  of  living  }  ather . — In  a 
suit  upon  a  bond  executed  by  a  Hindu,  the  plaintiff  made  tbe  debtor's 
sons  defendants  along  with  their  father,  and  a  decree  was  passed  against 
the  father  and  sons  jointly  for  payment  of  the  debt  : — Held,  by  the  Full 
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Bench  that  the  suit  as  against  the  sons  was  not  a  suit  of  the  nature  cog- 
nizable in  a  Court  of  Small  Causes  within  the  meaning  of  s.  586  of  the 
Code  of  Civil  Procedure  : — Held,  further,  by  the  Divisional  Bench  that  the 
decree  against  the  sons  WAS  bad.  NARA8INGA  v.  SUBBA.  12  M .  139  (F.B.)  446 

(90)  8.  536— Provincial  Small  Cause  Court  Act,  sch.  II,  art.    41— Suit  for  con- 

tribution—Joint property— See  ACT  IX  OF  1887,  (PROVINCIAL  SMALL 
CAUSE  COURTS).  12  M.  349. 

(91)  S.  589— Civil  Procedure  Code  Amendment  Acts— Act  VII  of  1889,  s.  56— A.ct 

X  of  1883,  s.  3  -Appeal  against  order  of  a  Subordinate  Court  on  a  petition 
of  insolvency. — The  judgment-debtor  having  been  arrested  in  execution  of 
a  decree  passed  by  the  Small  Cause  Court  at  Madras  which  was  transferred 
for  execution  to  the  Subordinate  Court  of  South  Malabar,  applied  to  the 
District  Court  to  be  declared  an  insolvent.  The  District  Court  transferred 
the  application  for  disposal  to  the  Subordinate  Court,  and  the  application 
was  granted  on  25th  July  1888.  On  5th  November  1888  one  of  tbe  oppos- 
ing creditors  appealed  to  the  High  Court :  —  Held,  that  the  appeal  did  not 
lie.  SlTHARAMA  v.  VYTHILINQA,  12  M.  472  ...  678 

(92)  S.  595— Final  decree— Leave  to  appeal  to  Privy  Council.— The  plaintiff  in 

a  suit  to  recover  certain  property  set  up  an  adoption.  The  Court  of  First 
Instance  held  that  the  adoption  was  not  proved  and  dismissed  the  suit 
without  trying  the  i>sues  framed  with  reference  to  other  allegations  in  the 
pleadings.  On  appeal  by  the  plaintiff  the  High  Court  passed  a  decree  set- 
ting aside  tbe  decree  of  the  Court  of  First  Instance,  declaring  the  alleged 
adoption  to  be  established  and  remanding  the  suit  for  tbe  trial  of  the  re- 
maining issues.  The  defendants  sought  to  appeal  to  Her  Majesty  in 
Council  ag'iiost  the  decree  of  the  High  Court.  The  defendants'  application 
was  refused  on  the  ground  that  that  decree  was  not  a  final  decree.  TlRU- 
NARAYANA  v.  GOPALASAMI,  13  M.  349  ...  956 

(83)  S.  622— Act  XIX  of  1841,  ss.  2.  3,  5,  15  — Reg.  V  of  1804  (Madras).— 
On  a  petition  presented  by  the  Agent  of  the  Court  of  Wards,  a  District 
Court,  made  an  order  which  purported  to  have  been  made  under  Act  XIX  of 
1841,  s.  5.  The  conditions  prescribed  by  ss.  3  and  4  were  not  shown  to 
exist : — 'Held,  the  order  of  the  District  Court  WAS  illegal,  and  was  subject 
to  revision  under  s.  622  of  the  Code  of  Civil  Procedure.  PAPAMMA  v. 
THE  COLLETOR  OF  GODAVARI,  12  M.  341  ...  587 

(94)  S-  622  -Court  acting  without  jurisdiction.  —  A  Small  Cause  Court,  wbicb  had 
jurisdiction  under  Act  XI  of  1865  to  entertain  suits  for  rent  only  where 
the  claim  was  founded  on  contract,  erroneously  assumed  that  a  sub-ten- 
ant, by  entering  on  land  with  notice  that  his  lessor  was  bound  to  pay  rent 
to  the  landlord,  became  liable  by  an  implied  contract  to  pay  the  rent  to 
the  landlord,  and  passed  a  decree  against  tbe  sub-tenant  for  the  rent  in 
arrears: — Held  that,  under  s.  622  of  the  Code  of  Civil  Procedure,  the  High 
Court  had  power  to  set  aside  tbe  decree.  MANISHA  ERADI  v.  SlYALI 
KOYA,  11  M.  220  (F.B.)  =  12  Ind.  Jur.  49  ...  153 

495)  S.  622—  Error  of  law — Material  irregularity — Personal  decree  against 
minors  for  debt  of  deceased  Hindu  father. — In  a  suit  to  recover  a  debt  in- 
curred by  tbe  deceased  father  of  a  Hindu  family,  the  District  Judge  gave 
a  personal  decree  against  the  sons  of  the  debtor,  of  whom  two  were 
minors: — Held,  that  under  s.  622  of  the  Code  of  Civil  Procedure,  the 
decree  against  the  minors  should  be  reversed,  but  that  the  Court  has  no 
power  to  revise  the  decree  against  the  other  defendants.  BASHYAM  v. 
JAYARAM,  11  M.  303  ...  211 

(96)  S.  622— See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1832),  11  M.  322. 

(97)  Ss.  623,  624,  626— Review— Provincial  Small  Cause  Courts  Act— IX  0/1887, 

s.  17— Deposit  of  costs.— On  23rd  February  1888,  the  Subordinate  Judge  of 
Tinuevelly  dismissed  a  Small  Cause  suit  on  the  ground  that  the  plaintiff 
had  not  secured  the  attendance  of  his  witnesses.  On  29th  February  the 
plaintiff  presented  a  petition  for  review,  on  which  notice  was  directed  to 
issue,  but  he  did  not  deposit  in  Court,  the  amount  of  the  costs  payable  under 
the  decree.  On  17th  April  the  petition  having  come  ou  for  hearing,  the 
Judge  directed  that  the  petitioner  should  "first"  deposit  the  amount  of  the 
defendant's  costs  under  s.  17  of  the  Provincial  Small  Cause  Courts  Act, 
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which  was  accordingly  done  on  the  following  day.  On  21st  April  the  peti- 
tion, which  proceeded  on  grounds  other  than  those  mentioned  in  a.  624  of 
the  Code  of  Civil  Procedure,  came  on  for  hearing  before  the  Officiating  Sub- 
ordinate Judge,  who  had  assumed  charge  of  the  Court  between  the  last- 
mentioned  dates ;  he  entertained  the  petition,  but  dismissed  it.  The 
plaintiff  preferred  a  revision  petition  against  the  order  dismissing  his  peti- 
tion : — Held  by  the  Full  Bench,  that  the  officiating  Subordinate  Judge  had 
jurisdiction  to  make  the  order  sought  to  be  revised  : — Held  by  Father  and 
Wilkinson,  JJ-,  that  the  provisions  of  s.  17  of  the  Provincial  Small  Cause 
Courts  Act  as  to  the  deposit  of  costs  on  an  application  for  review  are  not 
mandatory,  but  merely  directory.  RAMASAMI  v.  KURISU,  13  M.  178 
(F.B.)  ...  837 

(98)  S-  624  —  Who  may  review  judgment — Grant  of    application  for  review. — An 

application  for  review  of  judgrnent  was  presented  on  other  grounds  than 
those  specified  in  s.  624  to  a  District  Muusif  who  had  delivered  the  judg- 
ment, and  he  thereupon  ordered  the  decree  to  be  produced.  The  District 
Munsif  having  resigned,  his  successor  heard  and  determined  the  applica- 
cation  : — Hula,  it  was  not  competent  to  the  District  Munsif  who  had  not 
delivered  the  original  judgment  to  entertain  the  application  for  review. 
CHEBU  KURUP  v.  CHERU  KUNDA  KURUP,  12  M.  509  704 

(99)  S.  642— Insolvent  Act  — Hand    12    Vic.    cap.    21,   ss.    47,  51— Exemption 

from  arrest  on  civil  process  redeundo — See  INSOLVENT  ACT,  1848,  13  M. 
150 

Compensation. 

Vexatious  complaint— Sae  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  11 
M.  142 

Contract. 

To  sell  land — Rescission — Resale  by  registered  deed. — A  sued  to  recover  certain 
land  which  he  claimed  under  a  registered  deed  of  sale  executed  by  the 
owner.  Prior  to  the  date  of  this  sale  to  A,  M  had  been  put  in  possession 
of  the  land  under  an  agreement  to  purchase  the  land  for  Rs.  300.  The 
sale  deed  to  M  had  not  been  executed  because  only  Rs.  200  of  the  pur- 
chase-money had  been  paid  to  the  owner  :  —Held  that  A  could  not  recover 
as  it  was  not  open  to  his  vendor  to  rescind  the  contract  with  M.  MOIDIN 
v.  AVARAN,  11  M.  263  18* 

Contract  Act  (IX  of  1872). 

(1).  Ss.  15,  16— Hindu  law— Vaisyas— Requisites  of  adoption — Adoption  during 
pollution  of  adoptive  parent— Coercion— Undue  influence — See  HINDU 
LAW— ADOPTION,  13  M.  214. 

(2)  Ss.   17,   19 — Contract  induced   by  fraud — Right  to  rescind. — If  a  vendor  has 

been  guilty  of  fraud  within  the  meaning  of  s.  17  of  the  Indian  Contract 
Act  by  actively  concealing  a  fact  which  it  WAS  material  for  the  purchaser 
to  know,  and  the  purchaser  was  induced  thereby  to  purchase,  the  fact  that 
the  purchaser  by  exercise  of  ordinary  diligence  might  have  ascertained  the 
truth  affords  no  answer  to  a  suit  to  recover  the  purchase-money.  Such  a 
case  does  not  fall  within  the  exception  to  s.  19  of  the  Contract  Act. 

MORGAN  v.  THE  GOVERNMENT  OF  HAIDARABAD,  11  M.  419  =  12  Ind. 

Jur.  298  293 

(3)  S.  23 — Unlawful  consideration — Marriage  brokage  agreement— Hindu  law. — 

Plaintiff  agreed  to  give  his  daughter  in  marriage  to  defendant's  nephew 
in  consideration  of  a  payment  of  Rs.  400.  It  w*s  not  alleged  that  the 
money  was  to  be  a  dowry  or  settlement  for  the  bride.  Rs.  200  were  paid 
and  defendant  executed  a  bond  for  the  balance.  The  marriage  took  place 
in  the  asura  form.  The  plaintiff  now  sued  on  the  bond  : — Held,  the 
consideration  for  the  bond  was  not  unlawful.  VlSVANATHAN  v.  SAM1- 
NATHAN,  13  M.  83  I6* 

^4)  S.  27—  Restraint  of  trade.— Ooe  having  a  license  for  the  manufacture  of  salt 
entered  into  a  contract  with  a  firm  of  merchants,  whereby  it  was  provided 
that  he  should  not  manufacture  salt  in  excess  of  the  quantity  which  the 
firm  at  the  commencement  of  each  manufacturing  season  should  require 
him  to  manufacture  ;  and  that  all  salt  manufactured  by  him  should  be  sold 
to  the  firm  for  a  fixed  price.  The  agreement  was  to  be  in  force  for  a  period 
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of  five  years.  In  a  suit  by  the  merchants  for  an  injunction  restraining 
the  licensee  from  selling  his  salt  to  others: — Held,  that  whether  or  not  the 
first  of  these  clauses  was  invalid  under  s  -27  of  the  Contract  Aot,  it  was 
separable  from  the  second  clause  which  was  not  bad  as  being  in  restraint 
of  trade.  MACKENZIE  v.  STR1KAMIAH,  13  M.  472  ...  1040 

•  :•)  See  also  RAQAVAYYA  v.  SUBBAYYA,  13  M.  475,  Note. 

((i)  8s.  49,  77,  92,  151— See  SALE,  11  M.  459. 

(7)  'Ss.  63,  74  —  Penalty  —  Stipulation  for   enhanced  interest — lnte<ett   on  decree 

amount  up  to  date  of  payment — Remission  of  part  performance  of  contract 
—Sum  accepted  on  account  of  interest.-  A  hypothecation  bond  provided  for 
payment  of  interest  on  the  principal  sum  at  the  rate  of  9  per  cent,  and 
contained  a  further  provision  that  on  default  being  made  in  payment  of 
interest,  accruing  due,  interest  should  be  paid  from  the  dare  of  ibe  bond 
at  the  rate  of  15  per  Ctint.  D -fault  was  made  when  tbe  first  and  second 
payments  of  interest  became  due,  After  the  second  payment  had  become 
due,  the  creditor  accepted  payment  on  account  of  interest  o[  a  sum  a  lit- 
tle more  than  the  arrears  calculated  at  9  per  cent.  In  a  suit  by  the  cre- 
ditor : — Held  (1)  that  the  plaintiff  had  not  waived  any  right  under  the 
bond  by  accepting  the  payment  on  account  of  interest  ;  ','2;  that  tbe  pro- 
vision for  enhanced  interest  calculated  from  tbe  date  of  the  bond  on  de- 
fault was  of  the  nature  of  a  penalty  under  s.  74  of  the  Contract  Act  ;  (3) 
that  the  plaintiff  was  entitled  to  interest  on  decree  amount  from  date  of 
decree  to  date  of  payment  at  6  per  cent.  NANJAPPA  v.  NANJAPPA,  12  M. 
161  ...  462 

(8)  S.  74 — Penalty— Payment  of  higher  rate    of    interest    from  date  of    bond  on       •  •  •> 

breach.— Where  a  mortgage-died  provided  for  repayment  of  ihe  debt  in 
four  instalments  with  interest  at  6  per  cent,  and  in  default  of  payment  of 
any  instalment  on  the  due  date,  for  interest  at  12  per  cent,  from  the  date 
of  the  bond  -.  —  Held,  that  tbe  stipulation  being  reasonable,  the  plaintiff 
was  entitled  on  default  to  recover  tbe  higher  rate  of  interest  from  the  date 
of  the  bond.  BASAVAYYA  v.  SUBBARAZU,  11  M.  294  ...  205 

(9)  S.  131— See  HINDU  LAW— JOINT  FAMILY,  11  M.  373. 

(10)  S.  135— Negotiable  Instruments  Act— Act  XXVI    of  1831,  ss.  37,  39,   66— 

Accommodation  maker —Discharge  of — Presentment  of  promissory  note. — 
Suit  by  the  endrrsee  against  the  maker  of  a  promissory  note,  dated  9th 

1  August  188fi.  The  plaintiff  was  aware  that  the  cote  was  made  by  the 
defendant  for  tbe  accommodation  of  the  acceptor,  Watson  and  Co.,  with 
whom  the  plaintiff  had  large  dealings.  On  the  4th  August  1887,  Watson 
and  Co.  executed  in  favour  of  the  plaintiff  and  another  creditor  a  mort- 
gage of  certain  property  to  secure  the  amount  then  due  by  Watson  and 

•  Co.,  including  the  amount  due  to  the  plaintiff  on  the  promissory  note  ; 
the  mortgage  contained  a  personal  covenant  by  Watson  and  Co.,  to  pay 
the  sums  due,  together  with  interest,  on  the  4tb  August  1888  ;  and  tbe 
mortgagees  practically  took  over  the  whole  business  of  the  mortgagor  and 
it  was  intended  that  they  should  work  it  for  his  benefit  up  to  ihat  date. 
The  promissory  note  fell  due.  in  June  1837,  but  was  not  presented  to  the 
defendant  for  payment  : — Held,  that  plaintiff,  by  accepting  the  mortgage, 
promised  to  give  time  to  Watson  and  Co.,  and  thus  rendered  it  impossi- 
ble for  him  to  sue  Watson  and  Co.,. had  the  defendant  as  surety  called  on 
him  to  do  so,  and  that  the  defendant  was  accordingly  discharged.  Semble 
— The  maker  of  a  promissory  note  is  not  discharged  by  the  holder's  failure 
to  present  at  due  date.  RAMAKISTNAYYA  v.  KASSIM,  13  M.  172  ...  32- 

Contribution. 

See  ACT  IT  OF  1864  (REVENUE  RECOVERY,  MADRAS),  11  M.  452. 
Co-proprietors. 

See  VILLAGE  PROPERTY,  12  M.  241. 

Court-Fees  Act  (VII  of  1870\. 

(1)  S.  6.  sch.  II,  art.  17 -Sea  ACT  III  OF  1873  (MADRAS    CIVIL  COURTS),    11     ; 

M.  266. 

(2)  S.I  (c)  (5)— Civil  Courts  Act  (Midr  as).    Act  III  of  1873.   ss.  12.  U-Suit  to 

enforce  registration^- Jurisdiction. — Suit  in  the  Court  of  a  District  Munsif 
to  enforce  registration  of  two  instruments  of  gift.  The  property  purported 
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to  be  conveyed  w*s  the  same  io  each  instrument  and  its  value  was  found 
to  be  less  than  Rs.  2,500,  but  the  etrlier  instrument  comprised  also  an 
assignment  of  the  right  to  ruin  130  *  charity.  The  later  instrument  was 
found  to  havebien  executed  in  supersession  of  the  former,  aud  the  Dis- 
trict Munsif  pissed  a  decree  directing  its  registration  alone  : — Beld,  that 
the  District  Munsif  h  1 1  jurisdiction  co  entertain  tde  suit.  H\.M  YKRISH 
NAMMA  v.  BHAG\MM4,  13  M  56  ...  749 

(3)  S,  7,  cl-  v  (c>,  (e) — Paramba  in  Malabar  valuation  of  suit  for  — On  its  appear- 

ing that  a  paramba  in  Malabar  is  not  subject  to  land-tax,  but  that  a  tax 
is  levied  on  trees  of  certain  kinds  which  may  grow  on  io  :—H<ildt  that  a 
paramba  must  be  regarded  fir  the  purposes  of  the  Court-Fees  Act  as  a 
garden  or  as  land  which  p»ys  no  revenue,  according  to  the  circumstances 
of  each  oas<;  AUDATHODAN  MOIDIV  v.  PUGLAMB  \TH  MiMALLY,  '  12 
M.  J01  (F.B.J  ...  559 

(4)  S.   12,  sch.  it,  art.  17,  Hi — Civil  P roc  d  tire  Code.  s.  13 — Res  judica '.a—  Com- 

petent Court — Pecuniary  valuation  of  suit  — Suit  for  declaratory  decree. — A 
suit  for  two  declarations  filed  in  «  Subordinate  Court  was  valued  by  the 
plaintiffs  at  a  sum  in  excess  of  the  pecuniary  jurisdiction  of  a  District 
Munsif.  It  was  pleaded  that  the  matter  in  dispute  was  res  judicata  by 
reason  of  decrees  passed  in  District  Munsil's  Courts.  No  objection  was 
taken  in  the  Subordinate  Court  to  the  valuation  of  the  suit : — Held,  that 
the  plea  of  res  judicaia  failed.  Per  Muttusumi  Ayyar,  «/.—  For  the  pur- 
poses of  jurisdiction  the  value  of  a  suit  for  a  mere  declaratory  decree  must 
be  taken  to  be  what  it  would  be  if  the  suit  were  one  for  possession  of  the 
pro0erty  regarding  which  the  plaintiff  seeks  to  have  his  title  declared. 
GANAP^TIV.  CHATHU,  12  M.  223  ...  505 

(5)  Sch.  1,  art,  I,  sck  II,  art.  17.  -In  n  suit  upon  a  hyp>t'iec  ition  bond  it    was 

found  by  the  i;ourt  of  first  <tppe*l  that  the  bond  ana  toe  debt  secured  there- 
by were  binding  on  tae  tirst  defendant,  out  not  on  the  t-econd  defendant. 
The  plaintiff  pieferred  a  second  appeal  against  the  second  defendant  as 
sole  respondent  :  —Held,  th-it  toe  Court-fee  payable  on  the  second  appeal 
should  be  calculated  on  tha  amount  of  the  debt  sought  to  be  recovered. 
R\MASAMI  v.  SCJBBUSAMI,  13  M.  508  ...  1066 

(6)  Sch.  II,  art.  17,   cl.  VI— Religious  Endowments  Act,  ss.  14,   la.— A  and   B 

being  worshippers  as  a  Hindu  temple,  obtained  sancoio-i  under  s.  18  of  the 
Religious  Endowments  Act  to  sun  for  tae  rdmov-il  or  tne  Managers  of  the 
temple  on  the  ground  of  breach  of  trust  and  for  damages.  A  and  13  sued 
to  remove  the  manners,  but  claimed  no  damages  in  thf-ir  plaint  :—  Held, 
that,  as  the  suit  instituted  diSera.l  from  the  one  for  which  sanction  was 
given,  the  plaint  was  properly  rejooted.  SRINIVASA  v.  VENKATA.  11  M. 

148  ...        ita 

Court-Sale. 

(1)  See  EMBLEMENTS,  13  M.  15. 
(2;  Sae  HINDU  LAW— JOINT  FVMILY,  is  M.  47. 
Criminal  Procedure  Code  (Act  X  of  1882i, 

(1)  S.  1— See  ACT  XIV  OF  1874  (SCHEDULED  DISTRICTS),  13  M.  353. 

(2)  Ss.  4,  191  (a),  200,  530,  and  537— Third-class  Magistrate  tiking  cognizance  of 

case  on  receipt  of  a  yadasi  from  a  Revenue  officer  and  convicting  accused 
without  examining  complainant.  — A  Revenue  officer  sent  *  yadast  to  a 
Third  class  Mtgis<ra.te,  charging  a  ceruam  person  with  having  di«obeyed  a 
summons  issued  by  the  Rivenue  officer.  Tne  Third-class  Magistrate  there- 
upon tried  and  convicted  the  accused  under  s  174  of  the  Penal  Code.  The 
District  Magistrate  referred  the  case  on  the  ground  that  the  conviction  was 
bad  under  s.  530  <k\  of  the  Code  of  Criminal  Procedure  :  -Hell,  that  as 
the  yadast  amounted  to  a  complaint  within  th-»  meaning  of  s.  (4).  although 
the  complainant  was  not  examined  on  oath  as  required  by  s.  200,  the  con- 
viction was  not  illegal.  QUEEN-EMPRESS  v.  MONU,  11  M.  443  =  2  Weir 
238  ...  309 

(3)  S-  35—  Penal  Code,  s<.  71,   72  —  Separate  convictions  for  different  offences  in 

the  sime  transaction.  -An  accused  person  was  convicted  under  s.  457  of 
the  Penal  Code  of  hou>e-breaking  bv  night  in  order  to  commit  an  offence 
(mischief  and  assault)  and  also  under  ss.  426  and  352  for  the  offences  of 
mischief  and  assault  and  punished  separately  for  each  offence.  These 
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offences  formed  parts  of  one  transaction  : — Held,   that  the  sentences  were 

legal      QUEEN-EMPRESS  v   NIRICHAN,  12  M.  36  =  2  Weir  32  ...  375 

(4)  8.  45— Duty  to  report  sudden  death — Ouner  of  house  distinguished  \torn  owner 

of  land.-  Under  s.  45  of  the  Code  of  Criminal  Procedure,  every  owner  or 
occupier  of  land  is  bound  to  report  the  occurrence  therein  of  any  sudden 
death.  The  head  of  a  Nayar  family  was  convicted  and  fined  under  s.  176 
of  tho  Penal  Code  for  not  reporting  a  sudden  death  in  the  family  house  : 
— Held,  following  former  decisions  of  the  Court,  that,  the  conviction  was 
illegal,  because  s.  45  of  the  Code  of  Criminal  Procedure  does  not.  apply  to 
the  owner  of  a  house.  QUEEN- EMPRESS  v.  ACHUTHA,  12  M.  92  =  1 
Weir  102  ...  414 

(5)  8.  59-See  PENALCODB  (ACT  XLV  of  1860),  11  M.  441,  11.  M.  480. 

(6)  Ss.  61,  167,  170,  344—  Rernar.dof  prisoners  in  custody  of  the  police. — The  right 

construction  of  9.  167  of  the  Code  of  Criminal  Procedure  is  that  in  proced- 
ings  before  the  police  under  chanter  XIV,  the  period  of  remand'  cannot 
exceed  in  all  fifteen  days,  including  one  or  more  remands.  QUEEN- 

EMPBESS  v.  ENGADU,  11  M.  93  =  2  Weir  142  ...          69 

<7)  S.  96— Search  warrant — When  search  warrant  may  issue, — The  accused  was 
charged  with  the  offence  of  criminal  misappropriation  of  treasure  belong- 
ing to  a  temple  of  which  he  WAS)  alleged  to  be  the  trustee.  From  the  com- 
plaint, it  appeared  that  some  of  the  treasure  belonging  to  the  temple  bad 
been  buried  uuder  a  flagstaff  in  the  temple,  and  the  Magistrate  was  of  opi- 
nion that  the  nature  of  ihe  property  so  buried  had  an  important  and  mate- 
rial bearing  on  the  case  for  the  prosecution  : — Held,  the  Magistrate  had 
jurisdiction  to  issue  a  warrant  to  search  for  and  produce  such  property  up- 
on information  which  he  considered  credible,  since  there  was  a  crmplaint 
before  him  duly  affirmed  as  prescribed  by  the  Criminal  Procedure  Code  ; 
and  that  it  was  not  incumbent  on  him  to  wait  until  the  evidence  for  the 
prosecution  should  have  been  recorded  in  the  presence  of  the  accused. 
QUEEN-EMPRESS  v.  MAHANT  OF  TIBUPATI,  13  M.  18  =  2  Weir  44  ...  722 
(8)  Ss.  133,  134.  135,  136— Feral  Code,  s.  188— Service  of  notice  of  orders  under 
s.  133.  -A  Magistrate  made  an  order  under  s.  133  of  the  Code  of  Criminal 
Procedure  requiring  N.  to  fence  a  certain  well  in  a  public  street  or  to 
appear  before  him  and  move  to  have  the  oider  set  Sfide  ;  a  copy  of  this 
order  was  affixed  to  the  house,  of  N,  but  he  did  not  appear.  The  Magis- 
trate then  adopted  the  procedure  prescribed  by  ss.  136,  140,  and  made  an 
order  requiring  N.  to  fence  the  well  bv  a  certain  date.  N.,  who  was  per- 
sonally served  with  notice  of  the  above  order,  did  not  comply  with  it. 
The  Magistrate  then  sanctioned  the  prosecution  of  N,  under  s.  188  of  the 
Penal  Code.  N  appeared  and  produced  evidence  to  prove  that  be  was  not 
liable  to  fence  the  well : — Held,  that  the  accused  was  guilty  of  the  offence 
of  disobedience  to  an  order  duly  promulgated  by  a  public  servant  and 
was  not  entitled  to  go  behind  the  order  and  show  that  it  was  one  which 
ought  not  to  have  been  made.  The  mode  of  service  of  notice  of  an  order 
under  s.  133  considered.  QUEEN  EMPRESS  v.  NARAYANA,  12  M.  475  =  1 
Weir  144  ...  681 

(9)  S.  145  -  Dispute  as  to  right  to  collect  rents.— A.  dispute   between  two  persons 

as  to  the  right  to  collect  rent  from  the  tenants  of  an  estate  is  cognizable 
under  s.  145  of  the  Code  of  Criminal  Procedure.  RAMASAMI  v.  DANA- 
KOTI AMMAL,  12  M.  83  =  2  Weir  100  411 

(10)  S.  147 — Dispute  concerning  right  to  officiate  in  a  mosque. — Where  a  dispute 

likely  to  cause  a  breach  of  the  peace  is  shown  to  exist  concerning  the  right 
to  perform  a  religious  ceremony  in  a  mosque,  the  Magistrate  may  exercise 
the  powers  conferred  by  s  147  of  the  Code  of  Criminal  Procedure.  MUHA- 
MAD  MUSALIAR  v.  KUNJI  CHEK  MUSALIAB,  11  M.  328  =  2  Weir  117  ...  225 

(11)  S  188— Offence  committed  in  foreign  territory— Trial  without  certificate  of 

the  Political  Agent. —  A  District  Magistrate  instituted  criminal  proceed- 
ings in  British  India  against  a  native  Indiao  subject  of  the  Queen,  in  res- 
pect of  rffences  under  ss.  419,  467  and  114  of  the  Indian  Penal  Code,  said 
to  have  been  committed  by  him  in  French  territory,  without  a  certificate 
under  s.  188  of  the  Criminal  Procedure  Cede.  The  accused  was  committed 
to  the  Sessions  Court: — Held,  although  the  District  Magistrate  was  the 
Political  Agent  who  might  have  certified  under  Criminal  Procedure  Code, 
s.  188,  the  proceedings  were  void  for  want  of  the  certificate,  and  the  com- 
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mitment  should  be  quashed.  QUEEN-EMPRESS  v.  KATHA  PERUMAL,  18 
M.  423  =  2  Weir  147  ..  1Q07 

(12)  S.  195  —Sancton  does  not  lapse  with  the  death  of  grantee. — A    Civil   Court 

granted  sanction  under  s.  195  of  the  Code  of  Criminal  Procedure  t"  the 
defendants  in  a  suit  to  prosecute  certain  witnesses  for  perjury.  The  defend- 
ant died  \vithout  having  preferred  a  complaint.  His  brother,  thereupon, 
preferred  a  complaint  and  the  Magistrate  dismissed  it  under  s.  fc53  of  the 
Code  of  Criminal  Procedure  on  the  ground  that  the  sanction  died  with  the 
defendant.  The  Sessions  Judge  held  that  the  sanction  was  alive  and 
directed  the  District  Magistrate  to  make  further  inquiry  under  s.  437:  — 
Held,  that  tbe  Sessions  Judge  was  right.  THATHAYYA.  7n  re,  12  M.  47  =  2 
Weir  164  ...  382 

(13)  S   195 — Sanction  to  prosecute — Registration  Act — Act  III  of  1877,  ss.  34,  35, 

41—  Forged  document — Registered  by  Sub  Registrar. — A  mortgagor  was 
charged  with  making  a  fraudulent  alteration  in  bis  mortgage-deed  which 
was  then  registered  by  a  Sub-Registrar  :  —  Deld,  that  the  sanction  of  the 
Sub- Registrar  was  not  necessary  for  a  prosecution  on  a  charge  of  forgery. 
QUEEN-EMPRESS  v.  SOBHANADRI,  12  M.  201.  ...  490 

(14)  S.   195— Sanction   to    prosecute  — Registration    Act,     1877,   S.  34— Forged 

document  registered  by  Sub- Registrar— See  REGISTRATION  ACT  (III  OF 
1877),  11  M.  3. 

(15)  S.  195  -See  REGULATION  IV  OP  1816,  11  M.  375. 

<16)  S.  195— 3ee  REGISTRATION  ACT  (III  OF  1877),  11  M.  500. 

(17)  Ss   195,  476.— The  Hiph  Court  has  no  power  on   appeal  to  set  aside  a  com- 

plainc  duly  made  by  a  Subordinate  Court  under  s.  476  of  the  Code  of 
Criminal  Procedure.  QUEEN-EMPRESS  v.  NARAKKA,  13  M.  144  ...  812 

(18)  Ss.  234,  537— Penal  Code,  ss.  372,   373— Obtaining  a  minor  for  prostitution 

—  Dincing  girl  caste — Adoption — Misjoinder  of  charges  —  Immaterial 
irregularity— See  PENAL  CODE  (ACT  XLV  OF  1860),  12  M.  273. 

<19)  S.  239— See  PENAL  CODE  (ACT  XLV  OF  I860',  11  M.  441. 

(20)  Ss.  250,  262 — Vexatious  complaint — Compensation. — The  provisions  of  s.  250 
of  tbe  Code  of  Criminal  Procedure  may  be  applied  in  summons  cases 
whether  tried  summarily  or  not.  QUEEN-EMPRESS  v.  BASAVA.  11  M. 
142  =  2  Weir  314  ...  99 

(21)  S.  VQi- Police  Act—  {Act  XXIV  o/  1859),  s.  48— "Conservancy  clauses"— 
Jurisdiction  of  a  Bench  of  Magistrates. —  Offences  under  Police  Act,  s.  48, 
are  within  tbe  cognizance  of  a  Bench  of  Magistrates.  QUjfiEN-EMPRESS 
v.  OOLAGANADAN,  13  M  142=1  Weir  9iO  =  2  Weir  327  ...  811 

(22)  S.  283  —  Evidence — Confession   retracted — Corroboration,  deposition  of  wit- 

nesses before  Magistrate  read  under,  insufficient. — Where  a  prisoner  was 
convicted  of  murder  on  a  confession,  retracted  at  the  trial  corroborated  by 
depositions  read  under  s.  288  of  the  Code  of  Criminal  Procedure,  and  also 
retracted  at  tbe  trial  -.—Held,  that  the  prisoner  should  not  have  been  con- 
victed on  such  evidence.  QUEEN-EMPRESS  v.  BHABMAPPA,  12  M.  123 
=  2  Weir  376  ...  435 

(23)  S.  289— Prosecutor's  right  to  reply. — Where  documentary   evidence  was  put 

in  by  the  accused  during  the  case  for  the  Crown  and  before  examina'ion 
of  the  accused : — Held,  under  s.  289  of  tbe  Code  of  Criminal  Procedure, 
that  the  Crown  had  the  right  of  reply.  QUEEN-EMPRESS  v.  VENKATA- 
PATHI,  11  M.  339  =  2  Weir  380  ...  236 

(24)  S-  %97—Evidfnce  of  accomplice — Corroboration — Misdirection   tn  jury. — A 

Judge  should  caution  a  Jury  not  to  accept  the  evidence  of  an  approver 
unless  it  is  corroborated ;  tbe  omission  to  do  so  amounts  to  misdirection. 
QUEEN-EMPRESS  v,  ARUMUGA,  12M.  196  =  2  Weir  519  ...  486 

(25)  S.  307—  Duty  of  Sessions'  Judges  as  to  referring  cases  tried  with  a  jury.— 

The  discretionary  power  to  refer  cases  conferred  on  Sessions  Juoges  by 
Criminal  Procedure  Code.  s.  307  should  always  be  exercised  when  the 
Judge  thinks  that  the  verdict  is  not  supported  by  the  evidence.  QUEEN- 
EMPRESS  v.  GURU VADU,  13  M.  343  =  2  Weir  389  ...  951 
426)  Ss.  342,  428,  540— Penal  Code,  ss.  181,  182— Examination  on  affirmation 
oi  one  preferring  a  criminal  appeal — Verification  of  criminal  appeal — 
See  PENAL  CODE  (ACT  XLV  OF  i860),  12  M.  451. 
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(27)  S.  399— Reformatory [Schools  Act,  1876,  ss.  2,  7.-- The  Reformatory  Schools 

Act,  1876,  provides  only  fir  m*le  juvenile  offenders  being  sent  to  reforma- 
tory schools  by  Magistrates  of  the  first  class,  and  s.  399  of  the  Code  of  Cri- 
minal Procedure.  In  1882.  so  far  as  it  authorizes  a  Magistrate  not  of  the 
first  class  to  direct  that  a  male  juvenile  offender  be  sent  to  a  reformatory 
is  repealed  : — Held,  therefore,  when  a  Second-class  Magistrate  directed  a 
boy  to  be  sent  to  a  reformatory  under  s.  399  of  the  Code  of  Criminal  Pro- 
cedure that  the  order  was  illegal.  QUEEN-EMPRESS  v.  MADASAMI,  12  M. 
94  (P.B.)  =  1  Weir  87 5  ...  415 

(28)  Ss.  476.  477,  4SO,  485— Jurisdiction  of  Judges  and  Magistrates   in  respect  of 

offences  committed  before  themselves — Penal  Code,  s.  17ft.  —  A  Court  other 
than  the  High  Court,,  &c  .  can  try  persons  for  offences  committed  before 
itself  only  in  cases  to  which  ss.  477,  480  or  485  is  applicable,  and  none  of 
these  sections  is  applicable  when  the  accused  is  charged  under  s.  175  of 
the  Penal  Code.  QUEEN-EMPRESS  v.  SESHAYYA.  13  M.  21  =  2  Weir  610.  727 

(29)  S.  488  -  Liability   of  a  Hindu  not  divided  from  his  father  to  maintain  his 

wife.^-A  Hindu  not  divided  from  his  father  can  be  ordered  t.o  maintain  his 
wife  under  s.  488  of  the  Code  of  Criminal  Procedure.  QUEEX-EMPRESS 
v.  RAMASAMI,  13  M.  17  =  -2  Weir  620  ...  722 

(3d)  S.  488 — Maintenance  order  passed  on  report  of  Subordinate  Magistrate, 
illegal. — Under  s.  488  of  the  Code  of  Criminal  Procedure  a  Magistrate  of 
the  first  class  may,  upon  proof  of  neglect  or  refusal  by  a  person 
having  sufficient  means  to  support  his  wife,  order  such  person  to  make 
a  monthly  allowance  for  the  maintenance  of  his  wife  :  a  First-class 
Magistrate  having  referred  a  complaint  by  a  wife  for  maintenance  to  a 
Subordinate  Magistrate,  to  take  evidence  and  report  upon  the  facts  stated 
in  the  petition  of  complainant,  passed  an  order  upon  such  report  in  the 
absence  of  the  husband  for  payment  of  maintenance. —  Held,  that  the 
order  was  illegal.  VENKATA v  PARAMMA,  11  M.  199  =  2  Weir  628  ...  139 

(31)  S.  494 — Irregular  procedure — Discharge  of  prisoner  committed  to  Sessions — 

New  trial — Conviction  quashed. — A  prisoner  commuted  to  Sessions  on 
a  charge  cannot  be  discharged  by  the  Sessions  Court  under  s.  494  of  the 
Code  of  Criminal  Procedure,  but  must  be  convicted  or  acquitted.  Where 
a  prisoner  was  erroneously  discharged  by  a  Sessions  Court  under  s.  494 
(a), — Beld,  that  as  the  prisoner  was  entitled  to  ba  acquitted,  a 
conviction  obtained  in  a  second  trial  for  the  same  ofleuce  was  bad 

in  law.    QUEEN-EMPRESS   v.   SIVARAMA,  12  M.  35  =  2  Weir  457  =  2 

Weir  654  ...  374 

(32)  8.  535— See  PENAL  CODE  (ACT  XLV  OF  I860),  11  M.  441. 

(33)  S.  537— See  CRIMINAL  PROCEDURE  CODE  (*CT  X  OF  1882),  11  M.  443. 

(34)  S.  537— See  PENAL  CODE  (ACT  XLV  OF  i860),  11  M.  441. 

(35)  S-  545 — Death  caused  by  rash  and    negligent  Act — Compensation  to  widow  of 

deceased. — An  order  that  the  amount,  of  a  fine  imposed  on  one  convicted  of 
causing  death  by  a  rash  and  negligent  ace  be  paid  as  compensation  to 
the  wid ow of  the  deceased ia  illegal.  LUTCHMAKA,  Tn  re,  12  M.  352  =  2  Weir 
719  ...  195 

Crops 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1382),  n  M.  193. 

(2)  See  EMBLEMENTS,  13  M  15. 

Dancing  Qltl 

See  HINDU  LAW— ADOPTION,  11  M.  393 ;  12  M.  214. 

Declaratory  Decree. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  12  M  183;  12  M  313 

12  M.  481. 

(2)  See  COURT  FEES  ACT(VII  OF  1870),    12  M.  223. 

(3)  See  EXECUTION  OF  DECREE,  12  M.  356. 
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(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  13  M.  313. 

(2)  See  MALABAR  LAW— KARNAVAN,  12  M.  234. 

(3)  See  REGISTRATION  ACT  (III  OP  1877),  13  M.  324. 

(4)  See  SPECIFIC  RELIEF  ACT  (I  OF  1877),  12  M.  130. 
Decree. 

Execution — Assignment  of  interest  of  judgment  debtor  in  surplus  proceeds  of  sale — 
Attachment  by  creditor  oj  judgment-debtor— Suit  for  declaration  of  assig- 
nee's title  —  Civil  Procedure  Code,  s.  -^66  (k)  —  Contingent  interest.— In 
execution  of  a  decree  in  a  District  Munsif's  Court,  certtin  property  hiiVii  g 
been  sold,  a  balance,  after  satisfying  the  decree,  remained  in  tavour  of  tlia 
judgment-debtor  X.  After  tbe  date  of  sile,  but  before  the  whole  of  the 
purchase  money  had  been  p  ud  into  Court,  X  applied  to  the  Court  by  petition, 
praying  that  the  amount  due  to  him  might;  be  paid  to  A,  to  whom,  he 
alleged,  he  hxd  assigned  it-  before  any  order  was  made  on  this  petition, 
B,C,D,  and  E,  in  execution  of  separate  decrees  agunstX.  attached  ibc  aum 
in  Court.  The  Distiict  Munsif  ordered  thao  B,  C,  D.  and  E  should  be  paid 
before  A.  A  brought  a  suit  againsc  ti,  C,  D,  at.d  E  in  another  Uistriot 
Munsif's  Court  for  a  declaration  tbat  he  was  entitled  to  the  money  and  to 
set  aside  the  *aid  order.  Tao  Munsif  set  aside  the  order  and  declared  the 
plaintiff  to  be  entitled  to  the  amount.  B,  C,  D,  and  E  severally  appealed 
againsc  this  decree,  and  the  District  Court  passed  a  decree  in  each  appeal, 
dismissing  A'»  suit.  A  presented  one  second  appeal,  making  B,  C,  D,  aud  E 
parties  thereto,  against  the  four  decrees  of  the  District  Court  : — Held  (1) 
that  A  w.ts  bouud  to  tile  a  separate  appeal  agrim.-t  e-tob  of  the  decrees 
passed  by  the  District  Court ;  (2)  that  A  (having  by  permission  of  tbe  Court 
amended  his  sejond  appeal  and  filed  three  more  second  appeals)  was  entitled 
to  a  decree,  declaring  his  titlu  to  the  amount  claimed.  CHATHU  v.  KUN- 
HAMED,  11  M.  280  ...  19& 

Defamation. 

(1)  Expression  of  suspicion — Slander  by  a  railway  guard— Suit  against  Railway 

Company — Da  minimis  uou  curat  lex. — Suit  for  damages  for  defamation. 
A  railway  guird,  h^vms  reason  ti  suppose  that  a  passenger  travelling  by 
a  certain  train  from  Madras  to  Chiogleput  had  purchased  his  ticket  at  an 
intermediate  station,  called  upon  the  plaintiff  aud  others  oi  the  passengers 
to  produce  their  tickets.  As  a  reason  for  demanding  the  production  ot  tbe 
plaintiff's  tickets,  he  said  to  him  in  the  presence  of  the  other  pas&engers 
"  I  suspect  you  are  travelling  with  a  wrong  (or  false)  ticket."  which  was 
the  defamation  complained  of.  The  guard  was  held  to  have  spoken  the 
above  words  bona  fide  : — Held,  the  plaintiff  was  not  entitled  to  a  decree 
for  damages.  SOUTH  INDIAN  RAILWAY  COMPANY  v.  RAMAKKISHNA, 
13  M.  34  =  13  Ind.  Jur.  378  ...  734 

(2)  Illegal  declaration  that  one  is  outcasted — Observation  on   the  use  of   books 

of  history  to  prove  local  custom,  and  on  the  position  as  heaas  of  their  caste 
of  the  representatives  of  the  ancient  sovereigns  of  the  West  Coast. — 
Accordirg  to  the  usage  of  certain  Nambudirs,  a  ca-ite  inquiry  is  held 
when  a  Numbudri  woman  is  suspected  of  adultery,  and  if  sbe  is  (ouud  guilty 
she  and  her  paramour  are  put  out  of  caste.  An  inquiry  was  held  into  the 
conduct  of  a  cartiin  woman  so  suspected,  she  confessed  that  tbe  plaintiff 
had  had  illicit  intercourse  with  her,  and  thereupon  they  were  toth 
declared  outcast.es.  tbe  plaintiff  not  having  been  charged  nor  having  had 
an  opportunity  to  cross-examine  the  woman  or  to  enter  on  bis  uefence 
and  otherwise  to  vindicate  his  character.  In  a  suit  for  damages  for  defe- 
mation  by  the  plaintiff  against  these  who  had  declared  him  an  out  caste: — 
Held,  the  declaration  that  the  plaintiff  was  an  outcasto  was  illegal,  and 
it  having  been  found  that  the  defendants  had  not  acted  bona  fide  in 
making  that  declaration,  the  plaintiff  was  entitled  to  recover  damages. 
Ooservations  on  (1)  the  use  of  books  of  history  to  prove  local  customs, 
aud  (2)  on  the  position  as  heads  of  their  caste  of  the  representatives  of 
the  ancient  sovereigns  of  the  West  Coast.  VALLABHA  v.  MADUSUDANAN, 
12  M.  495  ...  694- 

(3)  Privilege  —  Petitions  to  Revenue  officer —  Presumptions  as   to   malice. — Cer- 

tain ryots  in  a  Zamindari  village  addressed  a  petition  to  the  Tahsildar 
praying  that  the  Village  Munsif  might;  be  retained  in  office  notwithstand- 
ing the  Zemindar's  application  for  his  removal.  The  petition  imputed 
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criminal  acts  to  the  Zamindar,  who  DOW  sued  the  petitioners  for  damages 
on  the  ground  that  the  petition  contained  a  false  and  malicious  libel.  It 
was  found  that  in  faot  the  communication  was  made  bona  fide,  and  that 
there  was  Rome  ground  for  some  of  the  imputations  :  Held,  the  petition 
was  a  privileged  oomrn  inicition  and  the  alleged  libel  was  not  actionable. 
The  question  when  malice  may  be  presumed,  discussed.  VENKATA 
NARASIMHA  v.  KOTAYYA,  12  M.  374  =  13  Ind.  Jur.  334  ...  610 

Casements  Act  (V  of  1882). 

Ss.  6,  7,  17 — Natural  streams— Surface  water — Rights  of  riparian,  owners. — 
The  owners  of  a  tank  fed  by  natural  streams,  which  depended  for  their 
supply  on  natural  rainfall  and  surface  water,  sued  for  an  injunction  to 
restrain  superior  riparian  owners  from  damming  the  streams  or  .interfer- 
ing with  the  Rupply  of  w^ter,  over  which  the  plaintiffs  claimed  a  right  of 
easement.  The  issue  as  to  the  ownership  of  the  land  on  which  the  streams 
rose  was  undecided  : — Held,  (I)  The  E  iseuients  Act  only  declared  the  exist- 
ing law  as  to  easements  over  waier;  (2)  An  easement  can  therefore  be 
acquired  in  regard  to  the  water  of  the  rainfall.  But  surface  water  not  flowing 
in  a  stream  and  not  permanently  collected  in  a  pool,  tank  or  otherwise  is 
not  a  subject  of  easement  by  prescription,  though  it  may  be  the  subject  of 
an  express  grant  or  contract :  (3)  It  is  the  natural  right  of  every  owner  of 
land  to  collect  or  dispose  of  all  water  on  the  surface  which  does  not  pass  in 
a  denned  channel ;  (4)  Riparian  owners  are  entitled  to  use  and  consume 
the  water  of  the  stream  for  drinking  and  household  purposes,  for  watering 
their  cattle,  for  irrigating  their  land,  and  for  purposes  of  manufacture, 
subject  to  the  conditions  (i)  that  the  use  is  rea-onable,  <ii)  that  it  is  requir- 
ed for  their  purpo-es  as  owners  of  the  land,  and  (iii)  that  it  does  not  destroy 
or  render  useless  or  materially  diminish  or  affect  the  application  of  the 
water  by  inferior  riparian  owners  in  the  exercise  either  of  their  natural 
rigbt  or  their  right  of  easement  if  any  ;  (5)  It  was  therefore  necessary  to 
ascertain  where  the  streams  rose,  and  the  course,  source  and  length  of 
their  tributaries.  PERUMAL  v.  RAMASAMY,  11  M.  16  ...  11 

Ejectment. 

See  LANDLORD  AND  TENANT,  12  M.  353. 
Emblements. 

Court  sale— Crop  standing  on  land  sold  in  execution  of  a  decree  obtained  by  a  mort- 
gagee in  possession. — A  mortgagee  in  possession  sued  on  his  mortgage  and 
having  obtained  a  decree  brought  the  land  to  aale  in  execution  ;  and  the 
execution  purchaser  was  placed  in  possession  :  —Held,  the  mortgagee  w*s 
not  entitled  to  recover  from  the  execution  purchaser  the  value  of  the  then 
standing  crop.  RAMALINGA  v.  SAMIAPPA,  13  M.  15  ...  720 

Estoppel 

(1)  See  ACT  VIII  OF  1865  (MADRAS,  RENT  RECOVERY). 

(2)  See  EVIDENCE  ACT  (I  OF  1872),  12  M.  422. 

(3)  See  MALAB\R  LAW— MORTGAGE,  12  M.  320. 

(4)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  I832j,  12  M.  424. 

Evidence. 

Trial  for  robbery  and  murder  -  Offences  constituting  parts  of  the  same  transaction — 
Evidence  of  robbery  considered  in  trial  for  murder. — Persons  convicted  of 
robbery  by  a  Sessions  Judge  anda  Jury,  and  of  murder  by  the  Sessions 
Juige  wuh  Assessors  appealed  to  the  High  Court  against  the  conviction 
on  the  charge  of  murder :  —Held,  that  in  coming  to  a  conclusion  as  to 
whether  the  evidence  justified  the  conviction  appealed  against,  the  verdict 
of  the  Jury  should  not  he  taken  into  consideration.  But  on  its  appearing 
thai  the  two  offences  constituted  parts  of  the  same  transaction  : — Held,  that 
recent  and  unexplained  pns-ession  of  the  stolen  property  which  would  be  pre- 
sumptive evidence  against  the  prisoners  on  the  charge  of  robbejry  was 
similarly  evidence  against  them  on  the  charge  of  murder.  QUEEN- 
EMPRESS  v.  SAMI,  13  M.  426  =  1  Weir  290  ...  1009 
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(1)  8s.  13,  35— See  MALABAR  LAW— ADOPTION,  11  M.  116. 

(2)  Ss.  13,  42  —  Relevancy  of  judgments  in  suits  in   which  right  asserted  to  collect 

dues  for  a  temple. —la  a  suit  brought  by  the  trustees  of  a  temple  to  recover 
from  the  owners  of  certain  lands  in  certain  village7*  money  claimed  under 
an  alleged  right  as  due  to  the  temple: — Held,  that  judgments  in  other 
suits  against  other  persona  in  which  claims  under  the  same  right  had  been 
decreed  in  favour  of  the  trustees  of  the  temple  were  relevant  under  S.  13 
of  the  Evidence  Act  as  being  evidence  of  instances  in  which  the  right 
claimed  had  been  asserted  -.—Held,  also,  that  the  said  judgments  were 
relevant  under  a.  42  of  tho  said  Act  as  relating  to  matters  of  a  public 
nature.  RAMASAMI  v.  APPAVU,  12  M.  9  =  13  Ind.  Jur.  16  ...  356 

(3)  Ss-  2G,  27 — Confessional  statements  made  in  the  custody  of  police, — Test  of 

admissibility. — Tha  test  of  the  admissibility  under  s.  27  of  the  Evidence 
Act  of  information  received  from  *n  accused  person  in  the  custody  of  a 
police  officer,  whether  amounting  to  a  confession  or  not,  is  : — "was  the 
fact  discovered  by  reason  of  the  information,  and  how  much  of  the  inform- 
ation was  the  immediate  cause  of  the  fact  discovered,  and  as  eucb.  a 
relevant  fact."  QUEEN-EMPRESS  v.  COMMER  SAHIB,  12  M.  153  =  2 
Weir  738  ...  456 

(4)  S.  44 — Competent   Court. — Toe    words   ''competent   Court  "  in  s.  44  of  the 

Evidence  Act  refer  to  a  Court;  acting  without  jurisdiction.     KEPILAMMA 

v.  KELAPPAN,  12  M.  228  ...          509 

(5)  S.  92  —  Civil  Procedure   Code,  s.  317.  — By  an  agreement  in  writing,  A,  after 

reciting  that  he  bid  for  certain  property  sold  in  execution  of  a  decree 
benami  for  B  and  paid  the  deposit  amount  into  Court  for  B  and  that  B 
paid  the  balance,  promised  to  convey  the  property  to  B.  In  a  suit  by  B 
to  recover  the  property  from  A  :  —  Beld  that,  under  s.  92  of  the  Evidence 
Act,  B  was  not  debarred  from  proving  that  A  bought  the  property  for 
himself  and  not  beaami  for  B.  KUMARA  v.  SRINIVASA,  11  M.  213  =  12 
Ind.  Jur.  217  =  12  Ind.  Jur.  394  ...  148 

(6)  S.  92 — Collateral  evidence  to  show  thai  an  apparent  sale-deed  was  a  mortgage 

—  Variance  between  pleading  and  proof. — In  a  suit  bv  an  attaching 
creditor  to  set  aside  an  order  (which  allowed  an  objection  made  to  his 
attachment  by  one  claiming  under  a  sale-deed  from  the  judgment-debtor), 
and  for  the  declaration  of  the  judgment-debtor's  title,  the  sole  issue 
framed  was  whether  the  sale-deed  was  bona  fids  and  supported  by  consi- 
deration : — Held,  that  the  plaintiff  was  entitled  to  show  by  collateral 
evidence  t.hat  the  sils  deed  was  really  a  usufructuary  mortgage  and  that 
the  mortgage  had  expired.  VENKATRATNAM  v.  REDDIAH.  13  M.  494...  1056 

(7)  S.  108— See  ACT  III  OP    1873  (CIVIL  COURTS,   MADRAS),  II  M.  448. 

(8)  S.  116 — Estoppel — Landlord  and  tenant— Kumaki  land — Unassessed  waste  re- 

claimed by  plaintiff — Patta  granted  to  defendant. — The  plaintiff,  who  was 
the  holder  of  a  warg  in  Canara,  demised  adjacent  waste  land  to  one  who 
brought  it  into  cultivation  and  remained  in  occupation  for  two  years. 
The  land  was  not  assessed  to  revenue  in  the  name  of  either  of  these  persons. 
At  the  end  of  two  years  r,he  tenant  let  into  occupation  a  sub-tenant  who 
subsequently  assigned  his  rigbc  to  the  defendant.,  the  holder  of  a  neigh- 
bouring warg.  The  defendant  obtained  a  patta  for  the  land  from  the  re- 
venue authorities.  In  a  suit  by  plaintiff  to  eject  the  defendant :  —  Held,  (1) 
that  the  defendant  was  not  esnopoed  from  setting  up  a  title  adverse  to  the 
plaintiff  and  th*t  his  possession  bee  vine  adverse  when  the  patta  was  grant- 
ed to  him  ;  that  the  plaintiff  was  not  entitled  to  eject  the  defendant. 
SUBBARAYA  v.  KRISHNAPPA,  12  M.  422  ...  643 

Exchange. 

SALE,  n  M.  459. 

Execution  of  Decree. 

(1)  Determining  rights  of  tival  religious  sects  -  Decree  whether  executory  or 
declaratory— Limitation — How  far  a  sect  bound  by  decree  against  some  of 
its  members.  — lit  a  suit  determined  in  1840,  in  which  various  members  of 
the  Vadagalai  sect  residing  in  a  certain  village  were  plaintiffs  and  various 
members  of  the  Tengalai  sect  residing  in  the  same  village  were  defendants,  it 
was  held  that  an  image  of  a  priest  revered  by  the  latter  sect  was  not 
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entitled  to  A  place  in  a  certain  temole  of  the  village,  or  to  public  worship 
in  a  certain  street.,  or  to  procession  in  the  streets  of  the  village  ;  and  it  wa? 
directed  that,  if  the  defendants  continued  to  make  the  image  an  object  of 
rublio  worship,  it  should  be  removed.  In  1888  various  members  of  the 
Vadagalai  sect,  assorting  that  the  members  of  the  Tengalai  pect  had  acted 
in  contravention  of  the  decree  in  the  above  suit,  filed  an  execution-petition 
therein,  praying  that  various  members  of  the  Tengalai  sect  be  arrested,  and 
"  that  the  image  of  their  priest,  which  they  attempt  to  worship  publicly,  be 
removed  until  they  obey  the  terms  of  the  decree."  It  appeared  that,  in 
1868,  the  District  Magistrate  had  granted  an  application  to  restrain  the 
Tengalnis  from  acting  contrary  to  t.he  above  decree.  The  execution- petition 
WAS  dismissed  by  the  District  Court  : — Held,  the  petition  was  rightly 
dismissed,  since  the  execution  of  the  decree  was  barred  by  limitation,  and 
the  decree,  if  it  was  capable  of  execution  at  all,  could  not  be  executed 
against  the  parties  to  the  present  petition.  SADAGOPACHARI  v. 

KRISHNAMACHARI,  12  M.  356  ...         597 

(2)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1882),  12  M.  90;  12  M.  211 ; 

12  M.  216;  12  M.  312. 

(3)  See  HINDU  LAW— ADOPTION,  11  M.  403. 

(4)  See  HINDU  LAW— DEBTS,    13  M.  265. 

(5)  See  LIMITATION  ACT  (XV  OF  1877),  13  M.  236. 
Execution  Sale. 

See  HINDU  LAW— DEBTS,  12  M.  142. 
Executor  tie  son  tort. 

See  LIMITATION  ACT  (XV  OF  1877),    12  M.  487. 

Fishery. 

Tidal  river—  Customary  right. — Plaintiffs  claimed  a  right  to  catch  fish  in  a  tidal 
rivpr  at  a  certain  place  by  cutting  up  stake  nets  across  the  river.  This 
right  was  alleged  to  be  basei  on  custom  which  was  not  denied  by  defend- 
ants and  user  for  thirty  years  was  proved.  The  claim  was  decreed  :  — 
Held,  that  plaintiffs  were  not  hound  to  prove  sixty  year?'  exclusive  user 
to  support  their  claim.  NARASAYYA  v.  SAMI,  12 "M.  43  379 

Gross  Negligence. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),    12  M.  424,  429. 

Hindu  Law. 

1. — ADOPTION. 
2,— ALIENATION. 
3.— DEBTS. 
4. — GIFT. 

5.— IMPARTIBLE  ESTATES. 
6.— INHERITANCE 
7.— JOINT  FAMILY. 
8. — MAINTENANCE. 
9. — MARRIAGE. 
10.— PARTITION. 
11.— REVERSTONER. 
12.— STBIDHANAM. 
13.— SUCCESSION. 
14.— WIDOW. 
15.— WILL. 

/. — Adoption. 

(1)  Among  Brahmans — Ceremony  of  adoption  after  marriage  of  person  to  be 
adopted. — Suit  for  partition  of  family  property.  The  plaintiff  sued  as  the 
adopted  son  of  defendant,  who  had,  after  performing  the  usual  ceremony 
of  adoption,  long  treated  him  as  his  adopted  son.  The  defendant  denied 
that  the  plaintiff  was  his  adopted  son  on  the  ground  (which  wa5?  establ;- 
shed  by  the  evidence)  that  the  plaintiff  was  married  at  the  date  of  the 
ceremonv  of  adoption.  The  parties  were  Brahmans  and  members  of  the 
same  gotra  by  birth  :  —  Held,  (11  the  adoption  set  up  was  invalid  ;  (2)  the 
defendant  was  not  fiptopped  by  his  conduct  from  denving  the  validity 
the  adoption.  PlCHUVAYYAN  v.  SUBBAYYAN,  13  M.  128  801 
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(2)  Among  Brahmans — Datta  Homam,  when  it  may  be  dispensed  with. — The  cer- 

mony  of  Datta  Homam  is  not  essential  to  a  valid  adoption  among  Brahmnns 
Southern  India,  when  the  adoptive  father  and  son  belong  to  the  same 

gotra.    GOVINDAYYAK  v.  DORASAMI,  11  M.  5  (P.B.)  =  ii  ind.  Jur.  409.  4 

(3)  By  Naikin  or  dancing  girl — Adoption  of  more  than  one  daughter  at  a   time — 

Rights  of  adopted  daughter — Custom  of  adopting  more  than  one  girl  at  a 
time  not  proved. — Ammu,  a  Naikin.  or  dancing  girl,  in  South  Canara, 
affiliated  prior  to  1849  three  girls  and  a  boy.  These  four  persons  lived 
together  as  a  joint  family  till  1849,  when  a  partition  of  their  joint  pro- 
perty was  decreed  between  them  in  equal  shares.  T,  one  of  the  girJs, 
died  in  1880.  leaving  certain  properly.  V,  claiming  to  be  the  sister  by 
adoption  of  T,  sued  to  recover  T's  estate  from  M,  T's  utrine  brother:  — 
Held,  (I)  that  an  adoption  of  A  daughter  by  a  Naikin  or  dancing  girl  can 
be  recognized  by  the  Civil  Courts  and  does  confer  rights  on  the  girl  adopt- 
ed— (2>  that  there  being  no  warrant  for  a  plurality  of  adoptions  in  the 
analogies  of  Hindu  law,  and  no  special  cu=tmn  having  been  proved.  V 
could  not  claim  T's  estate.  VENKU  v.  MAHLAINGA,  11  M.  393=  12  Ind. 
Jur.  421  ...  274 

(4)  Dancing  girl   caste — Adoption— Plurality   of   adoptions     Immoral  or  illegal 

purpose,  of  adoption. — As  a  matter  of  private  law,  the  class  of  dancing 
women  being  recognized  by  Hindu  Liw  as  a  separate  class  having  a  legal 
status,  the  usage  of  that  class  in  the  absence  of  positive  legislation  to  the 
contrary  regulates  rights  of  status  and  of  inheritance,  adoption  and  survi- 
vorship. A  dancing  woman  adopted  two  daughters,  of  whom  the  latter 
was  adopted  in  the  year  1854.  It  was  found  that  the  custom  obtaining 
among  dancing  women  in  Southern  India  permits  plurality  of  'adoption*  :  — 
Held,  in  second  appeal,  that  the  daughter  subsequently  adopted  succeeded 
to  tbe  adoptive  mother  in  preference  to  the  son  of  the  daughter  previously 
adopted.  MUTTUKANNU  v.  PARAMASAM1,  12  M.  214  ...  499 

•(5)  Dattaka  Mimansa,  s.  V,  slokas  Ifi-IO—Dattaka  Chandrika,  s.  II,  sloka  7 — 
Yajnavalkya,  chap.  II,  verse,  IVQ  —  Ivlitakshara,  chap.  I.  s.  XI,  paragraph  1 
— Smriti  Chandrika,  152. — It  is  a  general  rule  of  Hindu  law  that  tb^re 
can  be  no  valid  adoption  unless  a  legal  marriage  is  possible  between  the 
person,  for  whom  the  adoption  is  made,  and  the  mother  of  tbe  boy,  who  is 
adopted,  in  her  maiden  state.  MlNAKSHI  v.  RAMANADA,  11  M.  49  (F  B.) 
=  11  Ind.  Jur.  449  ...  35 

{&)  Only  son. — Whether  an  elder  widow  who  had  purported  to  adopt  a  son  to  her 
deceased  husband  under  his  authority  bad  received  such  authority  orally 
or  by  will,  was  disputed  by  a  junior  widow,  the  Courts  below  differing  as 
to  the  question  of  fact.  Upon  the  evidence,  the  finding  of  the  Subordinate 
Judge  that  no  such  authority  had  been  given,  was  maintainfd.  The 
Courts  below  also  differed  as  to  whether  the  adoption  if  nuthorized  wa<* 
validly  effected,  the  boy  adopted  having  been  the  only  son  of  his  natural 
father.  Whether  this  i«  a  disqualification  invalidating  an  adoption,  is  a 
question  that  has  cot  come  before  Her  Majesty  in  Council  for  decision. 
SRI  AMMI  DEVI  v.  SRI  VIKRAMA  DEVU.  11  M.  486  (P.C.)  =  15  I. A.  176  = 
5  Sar.  P.O. J.  190=12  Ind.  Jur.  250  ...  339 

•(7)  Only  son  given  in  adoption  by  widow. — A  widow  is  competent  to  give  in  a^op- 
tion  whenever  tbe  husband  is  legally  competent  10  give  and  when  there  is 
no  express  prohibition  from  him.  Three  principles  appear  to  regulate  the 
power  to  give  in  adoption  — (1)  the  son  is  the  joint  property  of  the  father 
and  the  mother  for  tbo  purposes  of  a  gift  in  adoption,  (-2)  when  there  is  a 
competition  between  the  father  and  tbe  mother,  the  former  has  the  pre- 
dominant interest  or  a  potential  voic»,  and  (3)  after  the  father's  death  the 
property  survives  to  tbe  mother.  The  adoption  of  an  only  son  is  not  in- 
valid. NARAYANASAMI  v.  KUFPUSAMI,  11  M.  43  ...  31 

48)  Representation  o/  estate  by  mother — Decree  against  mothtr  when  adopted  son 
in  existence,  null.  —  Plaintiff  obtained  a  decree  on  a  bond  executed  by  S. 
acainst  the  mother  of  S.  whom  be  believed  to  be  the  heiress  of  S.  In 
attempting  to  execute  this  decree  against  the  estate  of  S,  plaintiff  was 
obstructed  by  the  defendant  who  was  the  adopted  son  of  S.  Plaintiff  sued 
the  defendant  for  a  declaration  that,  bo  was  eiuitled  to  execute  his  decree 
against  the  estate  of  S,  in  tbe  hands  of  the  defendant  -.  —  Held,  that  the 
suit  must  fail,  inasmuch  as  the  estate  of  S.  was  not  properly  represented 
in  the  former  suit.  SUBBANNA  v.  VENKATAKRISHNAN,  11  M.  408  ...  285 
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(9)  Vaisyas — Requisites  of  adoption — Adoption  during  pollution  of  adoptive  parent 

— Contract  Act—  Act  IX  of  1872,  ss.  15,  16— Coercion — Undue  influence. — 
The  minor  widow  of  a  deceased  Hindu  of  the  Komati  or  Vaisya  caste  (who 
had  authorized  her  to  adopt  a  son)  corporeally  accepted  a  boy  as  in  adop- 
tion from  his  natural  father  who  (semble)  belonged  to  a  different  gotram 
from  her  deceased  husband  There  were  no  formal  declarations  of  giving 
and  taking  the  child,  and  datta  homam  was  not  performed.  At  the  time 
when  the  child  was  handed  over  to  the  widow  her  husband's  corpse  was 
still  in  the  house,  and  the  relatives  of  the  child  and  other  members  of  the 
caste  obstructed  the  removal  of  the  corpse  until  the  child  had  been  accept- 
ed as  above  and  the  widow  bad  executed  a  deed  of  adoption  : — Held,  that 
there  was  no  valid  adoption  by  the  widow.  P«r  Cur. — We  cannot  say  that 
obstructing  the  removal  of  a  corpse  by  the  deceised's  widow  or  her  guard- 
ian, unless  she  made  an  adoption  and  signed  a  document  is  not  an  un- 
lawful act  or  not  an  aat  such  as  is  defined  by  s.  15  or  16  of  the  Indian 
Contract  Act.  Dicta  in  MaHashoya  Shosinath  Ghose  v.  Srimati  Krishna 
Sooudari  Dasi  as  to  incidents  of  a  formal  adoption  discussed.  Observa- 
tions on  the  necessity  of  data  homam  in  a  ceremonial  adoption  among 
members  of  a  twice-born  class,  and  on  an  adoption  taking  place  during 
the  pollution  of  the  adoptive  parent.  RANGANAYAKAMMA  v.  ALWAR 
SETTI.  13  M.  214  ...  961 

(10)  See  HINDU  LAW— WILL,  12  M.  490. 

(11)  See  PENAL  CODE  (ACT  XLV  OP  i860),  12  M.  273. 

(12)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  18821, 12  M.  25£, 
2.— Alienation. 

By  father  wlien  binding  on  son — Burden  of  proof. — The  father  of  an  undivided 
Hindu  family  has  no  powerto  alienate  the  son 'sco- parcenary  share  in  land 
in  the  absence  of  any  debt.  One  claiming  merely  as  the  father's  vendee 
must  therefore  give  evidence  that  the  alienation  was  made  for  some  purpose 
which  would  bind  the  son,  or  that  it  was  made  with  his  consent.  CHIN- 
NAYYA  v.  PERUMAL,  13  M.  51  ...  746 

3.— Debts. 

(1)  Civil  Procedure  Code,  s.  234  —Execution  of   a  decree   against  the  son  of  a 

Hindu  judgment-debtor — Determination  of  questions  as  to  the  binding  nature 
of  the  decree  debt.  —In  execution  of  a  money  decree  passed  against  a  Hindu, 
since  deceased,  ancestral  property  in  the  possession  of  his  son  was  attached. 
A  petilion  by  the  son  objecting  that  the  property  was  not  liable  to  be 
attached  in  his  hands  was  dismissed  : —  Held,  that  the  order  dismissing 
the  petition,  was  wrong,  for  when  a  judgment-creditor  seeks  to  attach 
ancestral  property  after  it  has  vested  in  the  son  by  survivorship  under 
Hindu  law  upon  the  father's  death,  he  cannot  be  considered  as  executing 
the  decree  against  the  property  of  the  deceased  judgment-debtor  within  the 
meaning  of  s.  234  of  the  Code  of  Civil  Procedure.  VENKATARAMA  v. 
SENTHIVELU,  13  M  265  ...  896 

(2)  Execution  sale — Ancestral  zamindari  sold  in  execution  of  decree  for  money 

against  the  father,  including  the  son's  right  of  succession — Debt  not  immoral. 
—  A  sale  in  execution  of  a  decree  against  a  zemindar  for  his  debt  purported 
to  comprise  the  whole  estate  in  his  zamindari.  In  a  suit  brought  by  his 
son  against  the  purchaser,  making  the  father  also  a  party  defendant,  to 
obtain  a  declaration  that  the  sale  did  not  operate  as  against  the  son  as  heir, 
cot  affecting  his  interest  in  the  estate,  the  evidence  did  not  establish  that 
the  father's  debt  had  been  incurred  by  him  for  any  immoral  or  illegal  pur- 
pose: — Held,  that  the  impeachment  of  the  debt  failing,  the  suit  failed;  and 
that  no  partial  interests,  but  the  whole  estate,  had  passed  by  the  sale,  the 
debt  having  been  one  which  the  son  was  bound  to  pay  —  Hardi  Narain 
Sahu  v.  Ruder  Perkash  Misser,  I.L.R.,  10  Gal.,  626  (where  the  sale  was 
only  of  whatever  right,  title  and  interest  the  father  had  in  property),  dis- 
tinguished. MlNAKSHlNAYUDUv.  IMMUDI  KANAKA  RAMAYA  GOUNDAN, 
12  M.142  (P.C.)  =  16I.A  l  =  5Sar.  P.C.J.  271  =  13Ind.  Jur.  9  448 

4.- Gift. 


(1)  Construction  of  settlement — Successive  interests—  Contingent  gift  to  a  class- 
member  of  the  class  in  existence  on  failure  of  prior  interest— Rule  in  the 
Tagore  case: — A  karar  executed  to  the  father  of  Sitarama,  a  minor  grandson 
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.  of  the  executant,  after  reciting  that  the  execut vnt  had  appointed  Sitar.ima 
to  perne  uue  his  family  aad  had  banded  over  certain  property  to  the  father, 
provided  t.hat  the  property  shouH  be  delivered  to  Sitaranu  on  his  attain- 
ing majority,  and  procaedt;d  as  follows  : — "If  the  said  Sitarama  shall  have 
desce  dints,  neither  your  mile  descendants  nor  any  one  else  shall  have  -r: 
any  interest  in  any  of  the  property  herein  mentioned.  If  the  said  Sitarama 
happen  to  be  without  descendants  the  mile  offspring  of  my  daughter 
Kaveramma,  your  wife,  shall  enjoy  the  property  equally,  hut  no  others 
shall  have  any  interest  therein;  sucb  is  the  switantra  karar  executed  with 
my  fr^e  will  and  pleasure  "  Sif.arim*  attained  his.  majority,  but  died 
•without;  issue.  His  elder  brother  sued  for  possession  of  the  property  under 
the  above  clause  :  —Hrld.  th+t  since  the  plaintiff  was  a  person  capable  of 
taking  subject  to  the  lifa  interest,  at  the  time  when  the  gift  was  made,  he 

1  wn  ent'  led  to  succeed  :—Semble. — If  the  sift  to  the  plaintiff  had  failed 

the  property  would  have  r'-v^ited  to  the  h^irs  of  the  settlor  on  Sitarama'e 
deuh  without  issue.  MANJAMMA  v.  PADJfANABHAYYA,  12  M.  393  ...  '  623 

(2)  Of  aniestril  property  by  father  to  stranger — Suit  by  minor  son    to   recover. — 

Waere  i  Hindu  mi  le  a  gift  of  certain  land,  which  he  had  purchased  with 
the  income  of  ancestral  property,  and  a  suit  was  brought  to  recover  the 
land  on  behalf  of  his  minor  son.  wbo  was  born  seven  months  after  the  date 
of  the  gift: — Held  thu  the  gift  was  invalid  as  against  the  plaintiff  and 
•'.-,  that  ha  was  entitled  to  recover  the  land  from  the  donee.  RAMANNA  v. 

VENKATA,  11  M.  246=  12  lad.  Jur.  177  =  12  lad.  Jar.  453  :...          171 

(3)  See  HINDU  LAW— WILL,  11  M.  258  ;  12  M.  441. 
5.— Impartible  Estates. 

(1)  Impartiality  nf  z  immiari    shown  by    evidence— Grant   by  sanad  in  1902  of 

zamindari  wt.h>ut  chinge  of  rule  of  succession  by  primogeniture — Madras 
Regal  ition  XXV  of  1802.  —The  question  whether  an  estate  is  impartible  and 
descends  by  the  law  of  primogeniture,  or  is  subject  to  the  ordinary  Hindu 
law  of  inherit«nca,  must  be  decided  in  e<ch  ca^e  according  to  the  evidence 
given  in  it.  Tbe  result  of  the  evidence  in  this  suit  was  to  show  that  be- 
fore, aad  in,  the  year  1802,  the  zimmiar  was  iu  possession  of  the  Devara- 
kota  ziiniudari,  by  right  of  primogeniture,  as  an  impartible  estate  ;  and 
that  he  was  so  regarded  by  the  Government,  On  the  passing  of  Madras 
Regulation  XXV  of  1802,  and  the  issue  to  him  of  a  sanad-i-milkiyat  i- 
istimrari,  in  ace  rdanca  with  it,  be  acquired  a  permanent  property  in  the 
zamiudth  lands  at  a  fixad  assessment,  but  tney  remained  heritable  aa 
before  ;  the  eattts  remained  entire  ;  an!  there  w*s  no  evidence  of  any  in- 
tention on  tbe  part  of  tbe  Governm  mt  to  alter  the  nature  of  the  tenure. 
What  was  s*id  in  tbe  j  idgjmant  in  the  Hansapur  case  (12  M.I.A.,  1)  was 
applicable  hero.  Tae  estate  continued  to  be  impartible,  and  the  rule  of 
succession  to  it  was  not  alterai.  It  clesoenied  by  tha  rule  of  primogeni- 
ture. MALLIKARJUNA  v.  DURGA,  13  M.  406  (P.C.)  =  i7  I.  A.  134=5  Sar. 
P.C.J.  547  ...  995 

(2)  Zamindari    Partition— Limitation  Act,    1377,  sc/i.  II,  art.  127 — Limitation 

Act,  1859.  1  (13). — In  1803  G.  being  in  possession  of  the  zamindari  of  M., 
the  permanent  settlement  w*s  nude  with  him  and  a  sanad  was  granted 
to  him  as  prescribjd  by  Regulation  XXV  of  1802.  In  1827  C.,  the  cnly 
son  of  G  ,  being  in  possession  of  the  ztmindiri,  got  into  debt  and  the 
zamindari  was  sail  in  execution  of  a  decree  and  bought  by  Government. 
In  1835  tha  zimiodari  was  granted  to  J.,  the  son  of  C.,  by  Government 
and  a  sana  1  issued  in  the  usual  terms  as  prescribed  by.  Regulation  XXV 
of  1802.  J.  died  in  1864  leaving  four  sons,  the  three  plaintiffs  and  C., 
his  eldest  son.  G.  die!  in  1869  leaving  an  only  son,  J.,  the  defendant. 
In  186J  the  Court  of  W*rds  took  charge  of  the  estate  .on  behalf  of  the 
infant  defendant  and  allowed  his  uncle,  plaintiff  No.  1,  to  receive-  the 
rents  of  tbe  zamindari  as  renter.  J  and  his  three  uncles  lived  in  the 
same  house  and  participated  in  the  joint  family  property  until  1872, 
when  the  plaintiffs  oUimnd  to  have  the  zaminHari  divided.  By  an  agree- 
ment between  tbe  plaintiffs  and  the  Court  of  W-irds  all  the  moveable  and 
immoveable  property,  except  tbe  zamindari  taluk,  was  divided  into  four 
shares  and  distrinuted  in  1874  between  the  plaintiffs  and  defendants.  In 
1884  the  plaintiffs  sued  for  partition  of  the  zamindari,  alleging  that  their 
cause  of  action  arose  in  1872,  when  the  Court  of  Wards  denied  their  right 
to  a  partition  of  the  zamindari  taluk.  The  defendant  pleaded  (1)  that 
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tbe  estate  was  not  partible ;  (2,1  that  the  suit  was  barred  by  limitation  :— 
Held,  that  the  zamindari  was  partible  ;  02)  that  the  suit  was  not  barred 
by  limitation.  JAGANATHA  v.  BAMABHADBA,  11  M.  380  ...  365 

(3)  Bight  of  zamindar  to  alienate— Civil   Procedure    Code,   ss.   437,  464—  Regu- 

lation V  of  1S04  (Madras),  ss.  '2,  8 -Suit  by  award  of  the  Court  of  Wards 
—Non-joinder  and  misjoinder  of  parties — See  CIVIL  PROCEDURE  CODE 
(ACT  XIV  OF  1882),  13  M.  197. 

6—  Inheritance. 

(1)  Bhamiu— Daughter's  son's  son. — N.,  the  daughter  of  J.,  inherited  his  property 
under  Hindu  law.  N.  had  a  son,  who  predeceased  her,  leaving  a  son 
K.  : — Held  that  K.,  being  a  bhandu,  was  entitled  to  tbe  property  of  J.  on 
tbe  death  of  N.  in  preference  to  the  daughters  of  N.  KRISHNAYYA  v. 
PlCHAMMA,  11  M.  287  ...  200 

,  {2)  Bandhu— Paternal  great  aunt's  grandson. — According  to  the  Hindu  Law  of 
Succession  in  force  in  the  Madras  Presidenoy,  the  grandson  of  a  paternal 
great  aunt  of  the  deceased  inherits  to  him  as  a  bandhu.  SETHURAMA  v. 
PONNAMMAL,  12  M.  155  =  13  Ind.  Jur.  52  ...  457 

(8)  Devadasi.—  On  tbe  death  of  a  prostitute  dancing  girl  her  adopted  niece  be- 
longing to  the  same  class  succeeds  to  her  property,  in  whatever  way  it 
was  acquired,  in  preference  to  a  brother  remaining  in  the  caste.  NARA- 
BANNA  v.  GANGU,  13  M.  133  ...  804 

(4)  Ulatam— Burden  of  proof.— N,  a  Hindu,  who  bad  admittedly  been  taken    as 

illatam  into  the  family  of  his  father-in-law,  died,  leaving  property  which 
he  had  acquired  by  virtue  of  his  illatam  marriage.  He  was  succeeded  by 
his  son,  who  died  without  issue,  leaving  only  a  sister  surviving  him.  In 
«  suit  by  the  brother  of  N,  who  was  the  managing  member  of  his  family, 
to  recover  the  property  from  the  sister  of  the  last  holder  -.  —  Held,  th  at  the 
plaintiff  was  prima  jacie  entitled  to  recover,  notwithstanding  the  admis- 
sion, and  that  it  was  for  the  defendant  to  establish  any  special  circum- 
stances to  rebut  his  claim.  RAMAKRISTNA  v.  SUBBAKKA,  12  M.  442  ...  658 

(5)  Mother's  brother — Father's    sister, — According  to  the  Hindu  law  current  in 

the  Madras  Presidency,  the  father's  sister  is  not  entitled  to  inherit  in  pre- 
ference to  the  mother's  brother: — Semble,  per  Wilkinson,  J. — The  father's 
sister  is  a  bandhu.  NARASIMMA  v.  MANGAMMAL,  13  M.  10  ...  717 

{6)  Rule  of  inheritance  affected  by  manner  of  life — Maravar  prostitutes — Act  XXI 
of  1850. — A  married  Maravar  woman  deserted  her  husband  and  lived  in 
adultery  with  another  man,  to  whom  she  bore  four  children.  Of  these 
children,  the  two  daughters  associated  together  leading  tbe  life  of  prosti- 
tutes, and  the  two  sons  separated  themselves  from  their  sisters  and  ob- 
served caste  usage.  The  elder  daughter  died  leaving  property  in  land: — 
Held,  that  the  sister  succeeded  to  the  deceased  in  preference  to  the 
brother.  SlVASANGU  v.  MlNAEi,  12  M.  277  ...  543 

(7)  ID  stridhan  am— Right  of  step-son  to  inherit. — A  Hindu  widow,  having  stri- 

dbanam  acquired  from  her  husband,  died  leaving  no  issue.     The  defendant        , 

who  was  the  son  of  her  elder  sister  took  possession.     The  stepson  of  the 

deceased  now  sued  to  recover  the  stridbanflm  property.     It  was  found  that 

the  marriage  of  the  deceased  had  been  celebrated  in  the  Brahma  form: — 

Held,  that  the  plaintiff  was  entitled  to  succeed.   BRAHMAPPA  v.  PAPANNA, 

13  M.  138  =  13  Ind.  Jur.  454  ...  808 

.1  f.— Joint  family. 

(1)  Court-sale — Decree  against  Hindu  father — Interest  of  undivided  son — Certi- 
ficate of  sale — Civil  Procedure  Code.  s.  316— Grounds  of  second  appeal. — In 
execution  of  a  decree  for  sale  passed  on  a  hypothecation  bond,  all  the  land 
comprised  in  the  security  was  attached.  The  judgment-debtor  was  a 
member  of  an  undivided  family;  his  son  put  in  no  claim  in  execution,  but, 
on  a  claim  put  in  by  his  nephew,  it  was  ordered  that  the  right,  title  and 
interest  of  the  judgment-debtor  be  sold.  The  decree-bolder  became  the 
purchaser,  and  having  obtained  a  sale  certificate  which  recited  that  "  all 
tbe  interest  of  the  judgment-debtor  "  was  sold,  he  was  put  in  possession  of 
all  the  land,  part  of  which  he  leased  to  the  son.  Subsequently  the  nephew 
obtained  a  decree  for  his  share  against  tbe  decree-holder  and  then  pur- 
chased the  rest  of  the  land  from  him.  In  a  suit  by  the  son  against  the 
nephew  to  recover  his  share,  the  plaintiff  having  failed  to  prove  that  the 
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judgment-debt  had  been  incurred  for  purpisesnot  binding  on  him: — Held, 
that  the  entice  estate  less  the  interest  of  tha  nephew  was  sold  to  the  decree- 
holler  and  consequently  the  son's  interest  had  passed  to  him.  The 
question  what  is  actually  bargained  and  paid  for  at  an  execution  sale  is  a 
mixed  question  of  law  and  fact,  and  the  High  Court  on  second  appeal  is 
not  bound  by  the  finding  of  the  Court  of  first  appeal  with  regard  to  it. 
GNANAMMAD  v.  MUTHUSAMI,  13  M.  47  ...  743 

(2)  Civil   Procedure   Code,  s.  586 — Mofussil  Small  Cause  Court  Act,  s.  6— Suit 

against  sons  of  H  ndu  debtor,  on  a  bond  executed  by  father,  not  cognizable 
by  Small  Ciuse  Court — Hindu  law — Liability  of  son  for  debt  of  living 
father -See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882).  12  M.  139. 

(3)  Decree  against  father — Sale  of  ancestral  estate  in  execution  of  money  decree — 

Son's  rights  and  liabilities. — A  purchased  the  half  sh-tre  of  the  judgment- 
debtors  in  certain  immoveable  family  property,  at  a  Court  sale  held  in  exe- 
cution of  money  decrees  against  B  and  his  brother,  who  were  members  of 
an  undivided  Hindu  family.  B's  undivided  son  sued  A — B  and  the  re- 
maining members  of  bis  family,  being  also  joined  as  defendants — to  recover 
a  share  in  the  land,  alleging  that  his  interest  was  not  bound  by  the  sale  ; 
but  he  did  not  prove  that  the  debt  for  which  the  decrees  were  passed  was 
immoral,  and  it  appeared  that  A  had  bargained  and  paid  for  the  entire 
estate.  The  plaintiff  was  a  minor  at  the  time  of  the  sale,  and  B  was  not  the 
managing  member  of  the  family  : — Held,  that  the  Court  sale  was  binding 
on  the  plaintiff's  share.  K.UNHALI  BERAI  v.  KESHAVA  SHANBAGA,  11 
M.  64  =  12  Ind.  Jur.  15  ...  45 

(4)  Money  decree  against  father — Attachment  of  ancestral  estate^ — In  execution 

of  a  money  decree  ancestral  property  of  the  joint  family  of  the  judgment- 
debtor  was  attached.  His  sons  sued  to  release  their  interest  from  attach- 
ment, alleging  that  the  judgment  debt  had  been  incurred  for  immoral 
purposes,  which  was  denied  by  the  decree-holder.  It  was  held  by  the 
lower  Courts  that  nothing  more  than  the  father's  share  was  liable  to  be 
attached  as  the  sons  were  not  parties  to  the  decree  : — Held,  that  the  nature 
of  the  debt  should  be  determined,  since  the  creditor's  power  to  attach  and 
sell  depends  on  the  father's  power  to  sell,  which  again  depends  on  the 
nature  of  the  debt.  RAMANADAN  v.  RAJAQOPALA,  12  M.  309  =  13  Ind. 
Jur.  S292  ...  £65 

(5)  Money  decree  against  managing  member   of  joint  family  not  impleaded  as 

such — Effect  of  sale  in  execution  of  such  decree— Transfer  of  Property 
Act,  s.  99— Sale  of  mortgage  property  in  execution  of  decree  on  a  money 
bond  for  interest  due  on  the  mortgage — Saa  TRANSFER  OP  PROPERTY 
ACT  (IV  OF  1882),  12  M.  325. 

(6)  Purchaser  from  one  co-parcener- Adverse  possession.— Plaintiffs,  being  members 

of  a  joint  Hindu  family  alleging  division,  and  a  sale  to  them  by  other 
members  of  their  share  in  the  family  property  more  than  12  years  before 
suit,  sued  to  eject  a  more  receat  purchaser.  The  plaintiffs  failed  to  prove 
division  as  alleged.  One  of  the  members  of  the  family  who  was  in  posses- 
sion of  the  property  to  which  the  sale  deed  related  did  not  join  in  executing 
it  -.—Held,  (1)  that  the  plaintiffs  having  failed  to  prove  division  as  alleged 
were  not  entitled  in  second  appeal  to  have  their  suit  treated  as  a  suit 
for  partition  ;  (2)  that  the  suit  was  barred  by  limitation,  since  the  proposi- 
tion that  the  possession  of  one  co- parcener  is  the  possession  of  all  for  pur- 
poses of  limitation  has  no  application  as  between  a  purchaser  from  one 
of  the  coparceners  and  the  other  members  of  the  family.  MUTTDSAMI 
v.  RAMAKRISHNA,  12  M.  292  ...  553 

(T)  Release  by  a  co-parcener  of  his  rights  in  favor  of  another  co-parcener.— la  a 
joint  Hindu  family,  consisting  of  four  brothers  A,  B,  C,  D,  A  and  B  ob- 
tained their  shares  by  a  partition  suit.  In  the  plaint  they  stated  that  they 
relinquished  their  shares  of  the  moveable  property  in  favor  of  C.  In  a  suit 
by  C  against  D  to  recover  his  share  C  claimed  three-fourths  of  the  moveable 
property.  D  contended  that  the  release  by  A  and  B  in  favor  of  C  could  not, 
according  to  Hindu  law,  add  to  the  share  of  C  as  a  co-parcener  -.—Held,  that 
C  was  entitled  to  the  share  claimed.  PEDDAYA  v.  RAMALINGAM,  11  M. 
406  ...  383 

(8)  Sale  by  a  coparcener  of  his  share  in  specific  property— Rights  of  the  vendee — 
Transfer  of  Property  Act — Act  IV  of  1882,  s.  44. — A  purchaser  from  a 
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mcinbrr  of  an  undivided  Hmlu  family  of  that  member's  Khare  in  a  specific 
portion  of  the  ancestral  family  property  cannot  su 3  for  a  partition  of  that 
portion  alone  an  1  obtain  an  a  1  nmenb  to  hinnelf  by  nvt?s  and  bounds  of 
his  vendor's  share  in  that  portion  of  tha  property.  VENKATABAMA  v. 
MKEWA  LAKM,  13M.  '275  ...  903 
(9)  Son's  estate  liable  far  ,^bt,  of  die-ids  id  fath'r  cwtractfd  as  surety— Contract 
Act,  s.  131,  not  applicable  to  cave. — In  a  suit  brought  to  recover  money 
from  the  estate  of  a  leo.'ts-id  Hindu  in  the  hvicis  of  his  son  on  a  surety 
bond  executed  by  the  f*th  tr :  —  H 'Id,  thai  the  estate  of  the  son  was 
liable  according  to  the  principles  of  Hiuiu  Uw,  and  that  Ihe  question  waa 
not  affected  by  the  provi-'O'H  of  the  Chntracfc  Act.  SlTARAMAYYA  v. 
VENKVTABAMANN4,  11  M  373  ?...  260 
8. — Maintenance. 

(1)  Civil    Procedure  Oo.le,  s.   43  —  Mvntoname — Si'1;  ti  declare  maintenance 

fix*d  by  a  'le  <ree.  a  <;h  ireje  on  land— Sae  CIVIL  PB3CEDUBE  CODE  (ACT 
XIV  OP  1892),  12  M  -285. 

(2)  Limita'ion  —Refusal  of  person  liable  tomiintiin  —  Ciuse  of  action.— In  a  suit 

for  mainteoan  -6  broa!?ht  iu  H37  by  a  Hin  lu  wilow  against  the  undivided 
family  of  her  decoisel  hu-iitnl  wh  i  hai  dieJ  ab)  it  24  ye*rs  beforo  suit,  it 
appeared  that  her  miinr.en*nce  bai  no,  been  midaa  charge  on  specific 
property  :  —  Held,  tint  time  besan  to  run  against  the  plaintiff's  claim 
under  the  Limitation  A;t  of  1859,  onlv  fr>m  ono  date  of.  refusal  on  the 
defendint's  part  to  maintain  her.  R\M  VN  vMvfA  v.  SAMBAYYA,  12  M.  3i7  592 
{3)  Of  son's  widow — Self-acquired  property. — A  Hindu  is  under  no  obligation  to 
maintain  his  adult  son  or  the  s  m's  wid  >w  out  of  his  self-acquired  property. 
Thus  a  daughter-in-law  can  enforce  no  oUim  for  ncuiotenauce  against  the 
self-acquired  property  of  her  father-in-law  *bi)ti  his  passed  to  his  grind- 
son,  unless  the  father  in  law  showed  by  oondunt  or  otherwise  an  un- 
equivocal intention  thut  it  sbo'ill  iie  taken  sinj'ot  to  the  obligation  of 
providing  for  his  support.  AMMAKANNU  v.  APPU,  11  M.  91  =  12  Ind. 
Jur.  13.  ...  64 

(4)  See  CBIMINAL  PBOCEDUBE  CODE  (ACT  X  OP  1882),  11  M.  199. 

(5)  See  HINDU  LAW  -WIDOW,  12  M.  331. 
•  9. — M  arriage. 

(1)  Civil  Procedure  Code,  s   11 — Widow  re-marrriaee—  Exclusion  from  temple — 

Excommunication— Jurisdiction-  S^e  ACT  XV  OF  1S56  (HINDU  WIDOW'S 
RE  MABBIAGE),  13  M.  293. 

(2)  Contract    Act— Act  IX  of  1872,   s.   23— Unlawful  consideration — Marriage 

brokage  agreement— SHJ  CONTBACT  ACT  (IX  OF  1872),  13  M.  83. 

(3)  Gandharva  marriage  without  nupti  >l  rites  ixvilid — Mitakshara,  ch.  I,  s.  12 

— Illegitimate  son— Status  of  illegitimate  sou  of  Kzhatriya  by  Sudra 
woman. — In  order  to  constitute  a  valid  mirriage  in  Gandharva  form, 
nuptial  rites  are  ess  ntiil.  Although  the  illegitimate  children  of  members 
of  the  regenerate  classes  are  ex^luled  frim  inheritance  by  the  Mitikshara, 
the  absence  of  leg*!  marriage  is  no  bir  to  the  determination  of  their  caste 
with  reference  to  the  law  apolied  to  Annlonoaj^s  (children  born  of  mixed 
marriages).  The  illegitimate  son  of  *  Kshatriya  by  a  Sudra  woman  is  not 
a  Sudra  but  of  a  higher  caste  called  Ugra.  BBINDAVANA  v.  RADHAMANI, 
12  M.  72  ...  399 

10.— Partition, 

(1)  Land  dedicated  to  family  id^.l—Land  excluiei  from  partition  of  family  pro- 
perty and  declared  inalienable — Subs'quent  purchdse  from  Escheat  Depart- 
ment of  Government  —Sale  in  execution.  —By  a  pirtition  deed  by  the  six 
members  of  a  Hindu  family  it  was  provided  that  p*rt  of  the  land  of  the 
family  should  be  set  npm,  for  the  maintenance  of  the  family  idol  and 
should  be  inalienable  and  the  rest  of  'he  land  was  divided  equally.  Sub- 
sequently the  Government  claimed  the  dedicated  land  as  an  escheat,  and 
sold  it  to  the  members  of  the  family  jointly,  of  whom  one  built  a  house 
on  part  of  it— less  th*n  one-sixih — with  the  consent  of  the  others.  The 
house  and  its  site  wa^sold  in  execution  of  a  decree  against  the  builder  : — 
Held,  that  the  other  members  of  the  family  were  not  entitled  to  have  the 
house  removed  or  the  s  ild  cancelled.  MALLAN  v.  PUBUSBOTTAMA,  12 
M.  287  ...  550 
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(2)  Sudras — llkgitimate  son— Suit  for   partition. — Among    Budras  an   illegiti- 

mate son  is  entitled  to  maintain  a  suit  for  partition  of  the  family  property 
against  his  father's  l«'gii  imate  sons  :  and  if  his  truer  st  is  endangered  by 
reason  of  the  property  b"ing  left  unler  the  management,  »>f  the  latter,  parti- 
tion can  be  claimed  during  his  minority.  THANQAM  PlLLAI  v.  SUPPA 
PILLAI,  12  M.  40L  ...  628 

(3)  See  HINDU  LAW— ADOPTION,  13  M.  129. 

(4)  See  HINDU  LAW -IMPARTIBLE  ESTATES,  11  M.  380. 

(5)  See  LIMITATION  ACT  iX!V  OP  I85y),  12  M.  26. 
//. — Reversioner, 

Limitation— Act  XIV  of  1859,  s.  1,  cl.  12— Aot  XV  of  1877,  sch.  II,  art.  141— 
Suit  hy  reversinner  on  exoiry  of  wi  low's  and  daughter's  estate  — See 
LIMITATION  ACT  (XXV  OF  1859),  13  M.  512. 

12,—Stridhanam. 

See  HINDU  LAW— INHERITANCE,  13  M.  138. 
13. — Succession. 


Succession  to  a  jeer  of  a  mutt — Nomination  rt quit  ing  assumption  of  the  character 
of  a  sannyasi — Tir>ir.  fixed  by  decree  fur  assumption  of  that  character — 
Enlargement  on  appeal  of  that  time — Evidence  o/  custom. — The  plaintiff 
sued  for  a  declaration  of  his  right  an  jeer  of  a  mutt  and  for  possession  of 
the  property  of  the  mute.  The  plaintiff  alleged  that,  the  immemorial 
custom  with  reference  to  the  succession  to  the  office  <•{  jeer  was  that  the 
jeer  for  the  time  being  nominated  bis  successor,  arid  that,  failing  such 
nomination,  the  disciples  assembled  at  the  place  where  be  died,  elected  his 
successor,  and  that  the  person  so  nominated  became  je«T  by  virtue  of  such 
nomination  alone.  The  pliintifi's  case  was  that  be  was  nominated  by 
tha  late  jeer,  although  the  nominal  ion  WHS  not  ooncuTfd  in  by  the  disci- 
ples, and  that  the  laie  jetr  had  initiated  him  and  directed  him  to  become 
a  sarinyasi  a  day  or  two  alter  his  mitiatirn,  and  \\  ar,  he  was  accordingly 
entitled  to  the  riphts  and  privileges  of  j<er.  The  plaintiff  obtained  a 
decree  which  was.  however,  made  contingent  upon  his  assuming  the  cha- 
racter of  a  saunysin  uitbin  the  period  of  four  months  The  defendant 
preferred  an  appeal  agftuit-t  this  decree,  and  the  plaintiff  preferred  an 
appeal  praying  for  thf  enlargement  of  the  peiiod  fixed,  within  which  he  was 
to  become  a  ssnnyasi,  pending  the  dir-posil  of  tbe  appeal  preferred  by  the 
defendant.  On  the  pKmiiff's  appeal  ::—Held,  the  Court  bad  power  to  ex- 
tend the  time  as  prayed.  O<i  the  defendtnt'a  appeal  :  -Held,  (I)  on  its 
appearing  that  the  n'a'ntiff  did  not  repaat  tha  prnsha  mintram  that  his 
upadesam  was  insum  -lent  ;  ('2>  that  ihe  plaintiff's  right,  if  any,  to  the 
status  of  jeer  ceased  on  his  omission  to  become  a  sannyasi  soon  after  the 
initiation  alleged  ;  (3)  on  the  evidence  that  no  sim  lar  casa  of  succession 
had  taken  place  in  ihe  history  of  the  institution  that  the  plaintiff  had 
established  merely  an  imperfect  nomination  which  could  not  be  upheld  on 
the  principles  dedocible  from  '.he  known  cases  of  succession.  RANGA- 

CHARIAR  v.  YEGNA  DIKSHATUB,  13  M.  524 
14.— Widow. 

(1)  Grant   by  widow  for  religious  benefit  of  husband. — Where   two  widows  of   a 

zamindar  granted  a  s-raall  portion  of  the  uvmindari  to  a  Brahman  who  had 
been  brought  up  by  th^ra  with  a  view  that  he  should  perform  the  funeral 
and  annual  ceremonies  of  their  deceased  husband  : — }letd,  that  the  grant 
was  not  ultra  vires,  and  could  not  be  resumed  by  the  zamindar's  successor. 
LAKSHMINARAYANA  v.  DASU,  n  M.  2S8  ...  201 

(2)  Notice  by  possession  of,  of  her  right  to  maintenance — Sale  of  family  property 

to  discharge  previous  mortgage.—  Immoveable  property  of  a  joint  Hindu 
family  was  sold  by  a  member  of  tbe  family  and  his  two  sons  to 
the  plaintiff,  and  the  puroriase-mioey  was  expended  in  redeeming  a 
mortgage.  The  character  of  tbe  mortgage  debt  was  not  shown.  In 
a  suit  by  the  plaintiff  for  possession  it  appeared  that  the  property  in 
question  had  been  in  tha  exclusive  possession  of  another  member  of 
the  family,  and  after  his  death  in  that  of  his  widow,  for  more  than 
26  years,  and  that  neither  of  them  had  concurred  in  the  sale  to  the 
plaintiff  ;  it  was  also  found  that  the  widow  was  entitled  to  possession  on 
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account  of  maintenance  : — Held,  that  the  separate  possession  of  the  widow 
was  notice  to  the  plaintiff,  of  her  interest  in  the  land,  and  thai  he  \v;i-  not 
entitled  to  defeat  it.  IMAM  v.  BALAMMA,  12  M.  334  =  13  Ind.  Jur.  293  = 
13  Ind.  Jur.  414  ...  582 

(3)  Revival  of  a  barred  debt  by  the-  widow  of   a   deceased  Hindu. — Although  a 

managing  member  of  a  joint  Hindu  family  cannot  as  such  revive  a  barred 
debr.  us  ;ig  tinst  his  coparceners,  it  is  competent  to  the  widow  of  a  deceased 
member  of  the  family,  wbo  represents  the  inheritance  fur  the  time  being 
and  in  whom  ic  ia  a  pious  duty  to  p  iy  her  husband's  debts,,  to  bind  the 
reversion  by  a  mortgage  executed  to  secure  such  debts  though  they  were 
barred  at  the  time  of  its  execution.  When  therefore  the  managing  mem- 
bers of  an  ut. divided  Hindu  family,  after  the  death  of  the  widow,  sold 
family  property  for  the  purposa  of  discharging  such  a  mortgage  :  —Held, 
that  the  sale  was  binding  on  the  coparcenary.  KONDAPPA  v,  SUBBA,  13 
M.  189  ...  £44 

(4)  Bight  oj.  to  reside  in  the  family  dwelling-house — Sale  of  dwelling-house  in  exe- 

cution of  a  aecree  obtained  against  the  managing  members  of  family  on  a 
debt  incurred  for  family  purposes.  —  A  house;  being  ancestral  property  of  a 
Hindu  family,  was  sold  in  execution  of  a  decree  by  which  the  decree 
amount  was  constituted  a  charge  on  such  property.  The  debt  sued  on 
had  been  incurred  for  the  benefit  of  the  family  by  the  coparceners  for  the 
time  being,  but  since  the  death  of  such  coparcener's  father  : — Held,  the 
widow  of  the  latter  who  resided  in  tbe  said  house  during  her  husband's 
life-time  was  not  entitled  as  against  a  purchaser  for  value  in  good  faith 
under  such  decree  (but  with  notice  that  she  resided  and  during  her  hus- 
band's life  had  resided  in  that  house,  and  still  claimed  to  reside  there)  to 
continue  to  reside  for  life  in  such  portion  of  the  bouse  sold  as  she  resided 
in  subsequent  to  her  husband's  death.  RAMANADAN  v.  RANGAMMAL,  12 
M.  260-P.B.)  ...  Ml 

(i)  Widow's  estate—  Mortgage  by  two  co-widows— Sale  of  equity  of  redemption  in 
execution  of  decree  against  one  widow — Suit  to  redeem  by  other  widow — 
Decree  for  redemption  of  moiety  on  payment  of  moiety  o)  mortgage  amount. 
— A  mortgage  of  ancestral  estate  having  been  made  by  A  and  B,  two  Hindu 
co- widows,  the  equity  of  redemption  of  the  said  estate  was  sold  in  execu- 
tion of  a  decree  for  money  against  B  only  and  purchased  by  tbe  mort- 
gagee : — Held,  that  A  was  entitled  to  redeem  only  a  moiety  of  the  estate 
during  the  lifetime  of  B.  ARIYAPUTRI  v.  ALAMELU,  11  M.  304  ...  242 

(8)  See  ACT  III  OF  1873  (CIVIL  COURTS,  MADRAS),  H  M.  448. 

(T)  See  SPECIFIC  RELIEF  ACT  (I  OF  1877),  12  M.  136. 


-IS,—  Will. 


(1)  Construction — Gift  to  husband  and  wife — Joint  tenancy  — Survivorship — 
Alienation  by  husband  to  creditor  invalid. — A  Hindu,  by  his  will,  granted 
jointly  to  his  brother's  son  and  Nagammal,  tbe  wife  of  latter,  certain  land 
with  power  of  alienation.  The  recitals  in  the  Will  showed  that  the  hus- 
band was  included  in  the  gift  not  because  of  bis  relationship  to  the  testator 
but  because  he  was  the  husband  of  Nagammal  : — Held  that  the  grantees 
were  j->int  tenents  and  not  tenants  in  common  and  that  the  joint  tenancy 
was  rot  severed  by  an  alienation  of  tbe  land  by  the  husband  to  a  creditor. 
VYDINADA  v.  NAGAMMAL,  11  M.  258  =  12  Ind.  Jur.  455  179 

(I)  Gift  to  a  class  —  Vested  and  contingent  interest. — A  will,  made  by  a  Hindu, 
contained  the  following  clause  :  "  I  bequeath  to  my  elder  daughter 
Rs.  25,000,  subject  to  the  condition  that  she  shall  invent  tbe  same  in 
lands,  shall  enjoy  the  produce,  and  shall  transmit  the  corpus  intact  to  her 
male  descendants."  Within  a  month  after  the  testator's  death  his  eldest 
daughter  was  delivered  of  a  son,  wbo  died  in  a  few  months.  She  died 
subsequently,  leaving  tbe  plaint'fF,  her  husband  but  no  male  issue  her 
surviving.  The  plaintiff  sued  as  heir  of  his  son  to  recover  the  amount 
of  the  above  hf  quest : — Held,  that  as  the  daughter's  son  never  acquired  a 
vested  interest  in  the  bequest,  tbe  plaintiff's  suit  must  be  dismissed. 
SRINIVASA  v.  DANDAYUDAPANI,  12  M.  411  68« 

(3)  Will  of  a  Hindu  in  favour  of  his  wife  made  on  his  taking  a  son  in  adoption — 
Adoption  made  on  the  understanding  that  the  dispositions  of  the  will  be  ob- 
served.— A  Hindu,  on  taking  aeon  in  adoption,  executed  a  "settlement  as  to 
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what  thould  be  done  by  my   adopted  son  and  my  wife  after  my  lifetime," 
providing  that  on  an  event,  which  happened,  the  wife  should  enjoy  certain 
land  for  life  in  lieu  of  maintenance  "     lu  a  suit  by  the  widow  of  the  eze- 
1'  outant  against  th-i  adoptive  soa  foe  po<se-»sion   of  the  Und  :  —  Held,  thai 

the  instrument  was  a  will.  Oa  its  appaarin^  that  the  defendant's  natural 
father,  when  he  gave  him  in  adoption,  taoi-ly  submitted  to  the  arrange- 
ment contained  in  it :  —  Reid,  that  the  adootive  son  was  bound  by  its  pro- 
visions. LAKSHMI  v.  SUBBAMANYA,  12  M.  490  ...  ett 

Improvements. 

Bee  MALABAR  LAW -MORTGAGE,  12  M.  320. 
Insolvency. 

See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OP  1892),  11  M.  i. 
Insolvent  Act,  1848,  II  and  12  Vic  ,  C.  21, 

Ss.  47,  51— Civil  Procedure  Code,  s.  642  —Exemption  from  arrest  on  civil  process 
redeundo. — The  Commissioner  in  Insolvency  committed  an  insolvent  to  jail 
by  an  order  under  s.  51  of  the  Insolvent  Act : — Held  by  the  Full  Bench, 
that  an  order  nude  under  s.  51  of  the  Insolvent  Act  is  a  final  order :  and 
a  Commissioner  in  Insolvency  his  no  power  under  that  section  to  commit 
an  insolvent  to  jail  but  must  leave  the  excepted  judgment-creditors  (if  any) 
to  their  ordinary  remedies  for  the  time  mentioned  in  the  order.  Tbe  insol- 
vent, having  been  discharged  from  jail  under  the  rule  laid  down  by  the  Full 
Bench  as  above,  was  immediately  arrested  on  a  warrant  obtained  by  s  . 
judgment-creditor  :  —Held,  per  Shephard,  J.,  that  the  insolvent  was  not 
privileged  from  arrest  as  being  on  his  wiy  back  from  Court.  SAMABAPURI 
v.  PARRY  AND.COMPANY,  13  M.  150  (P.B.)  ...  816 

Judgment  of  Foreign  Court. 

Jurisdiction — Notice.  —  The  defendants,  who  were  British  subjects,  purchased 
goods  from  the  plaintiff  in  French  territory.  The  plaintiff  sued  the  defend- 
ants in  the  French  Court  and  obtained  judgment  against  them,  but  the 
defendants  neither  resided  nor  owned  propn-cy  in  French  territory,  and 
did  not  appear  at  the  trial  ani  had  ID  ac,,u*l  notice  of  the  proceedings. 
In  a  suit  brought  in  British  India  on  the  jadgonnt  of  the  French  Court: 
—  Held,  that  the  want  of  notice  to  the  defendants  was  fatal  to  the  suit. 
Quaere,  whether  the  Frenah  Court  would  have  had  jurisdiction  (apart  from 
the  question  of  notice)  if  it  h  i  i  been  pr  jvad  that  it  was  intended  that  pay- 
ment should  be  made  in  French  territory?  BANGARUSAMI  v.  BALA.- 
SUBRAMANIAN,  13  M.  496  ...  )M58 

Jurisdiction.  ) 

(1) — By  consent — Waiver  of  want  of  jurisdiction — Civil  Procedure  Code,  s.  25, 
order  made  under,  without  notice  to  the  party  not  applying — See  CIVIL 

PROCEDURE  CODE  (ACT  XIV  OP  188-2),  13  M.  211. 

(2)  Civil    Procedure   Code,    s.    11 — Hindu  law — Widow  re-marriage — Exclusion 

from  temple  -Excommunication— See  ACT  XV  OP  1856  (HINDU  WIDOW'S 

BE-MARRIAGEJ,  13  M.  293. 

'.  ',(•  «* 

(3)  Objection  as  to,  first  taken  in  second  appeal — Waiver    of  objection  to  juris- 

diction—  When  objection  cannot  be  waived. — A  suit  of  which  the  subject-  ' 
matter  was  less  than  Rs.  2,500  was  instituted  in  a  Subordinate  Court. 
The  Subordinate  Judge  trie  i  the  suit  and  passed  a  decree,  and  an  appeal 
against  this  decree  was  entertained  and  determined  by  the  District  Judge 
without  objection  taken  that  the  Subordinate  Court  had  no  jurisdiction 
to  hear  and  determine  the  suit.  On  second  appeal  objection  was  taken 
as  above  : — Held,  that  the  objection  must  prevail  and  the  plaint  be 
returned  for  presentation  in  the  proper  Court.  VELAYUDAM  v. 
ARUNACHALA,  13  M.  273  '*>  902 

{4)  Objection  as  to,  first  taken  on  appeal — Suit  for  partition. — Plaintiff  sued  in 
the  District  Court  for  partition  of  an  one  seventh  share  purchased  by  him 
in  an  undivided  agraharam,  of  which  the  total  value  was  about  Rs.  10,400,         , ,  /  \ 
and  obtained  a  decree.     The  defendants  on  appeal  objected  that  the  suit 
should  have  been  filed  in  the  District  Munsif 's  Court : — Held,  that  the  suit 
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should  have  been  filed  in  the  District  Munsif's   Court.    Per  cur. — Though 
the  objection  was  not  taken  in  the  Court  below,  \  o',  it  is  apparent  on  the 
face  of  the  plaint  and  has  reference  to  the  jurisdiction   of  the  Court  ;   we 
1   must  therefore  consider  it.     RAMAYYA  v.  SUBB  \RAYUDU,  13  M.  25       ...  728 

(5)  Of  District  Courts— Karnam— Reg.  XXVo/1802  (Madras),  s.  11— Reg.  XXIX 

of  1802  (Madras'.  ss<  5,  7,  10,  J6,  18— Suit  for  dismi.snl  of  a  z'immdari 
Karnam-  Jurisdiction.— A  suit  by  H,  zamindar  for  the  dismit-sal  of 
z.tmindari  karnam  cannot  be  eoterwined  by  a  District  Munsif.  The  Sub- 
ordinate Court  and  the  District  Court,  where  there  is  no  Subordinate 
C  iurt,  is  the  tribunal  that  his  taken  the  place  of  the  Court  of  Adawlut  of 

1802.    VENKATANARASIMHA  v.  SUBYANARAYANA,  12  M.  188  ...         481 

(6)  Of  Bigh  Court— Foreign  Jurisdiction  Act,  1879,  ch   Il—Eurooean  British 

subjects  in  Bangaloie—  Justice  of  the  Peace  for  Mysore. — The  Civil  and 
Military  Station  of  Bangalore  is  jiot  British  ternary,  but  a  p*rt  of  the 
Mysore  State,  and  the  Code  of  Criminal  Procpdure  is  in  force  therein  by 
reason  of  declarations  made  by  the  Governor-General  in  Council  in  exer- 
cise of  powers  conferred  by  the  Foreign  Jurisdiction  and  Extiaoition  Act, 
1879.  Justices  of  the  Peace  for  the  State  of  Mysore  are  also  Justices  of 
the  Peace  for  Bangalore,  and  both  the  Civil  and  Sessions  Judge  and  the 
District  Magistrate  of  Bangalore  being  such  Justices  of  the  Peace  are,  by 
virtue  of  s.  6  of  the  said  Act,  subordinate  to  the  High  Court  at  Madras. 
HAYES,  In  re,  12  M.  39  =  1  Weir  10  ...  377 

(T)  Suit  to  cancel  patta  of  Government  waste  issued  by  Collector— Power  of 
Collector  to  cancel  patta  granted  by  him — Standing  Order. — The  plaintiff 
having  obtained  from  the  Revenue  officers  of  the  district  a  patta  of  Gov- 
ernment waste,  sued  for  the  cancellation  of  a  patta  for  the  pame  land  sub- 
sequently granted  toother  persons  by  the  Collector  who  considered  that  the 
issue  of  the  plaintiff's  patta  was  not  in  accordance  with  the  darkbast 
rules  : — Held,  (1)  it  was  not  competent  to  the  Collector  to  issue  the  second 
patta  in  supersession  of  that  issued  to  plaint  ff  ;  (2)  it  WHS  competent  to  a 
Civil  Court  to  pass  a  decree  declaring  the  stcond  patta  null  and  void,  and 
the  plaintiff  was  entitled  to  such  a  decree.  COLLECTOR  OF  SALEM  v. 

RANGAPPA,  12  M.  404  ...        531 

(8)  Withdrawal  of  part  of  claim  -  Canarese  navoyats — Common  management  of 
family  property — Muhsmmadan  law — Sale  of  an  undivided  share— Limita- 
tion— Burden  of  proving  validi'y  of  sale  by  a  gosha  woman — See  MUHAM- 
MADAN  LAW— PARTITION,  12  M.  380. 

<9)     See  ACT  VII  OP  1865  (MADRAS  IRRIGATION),  12  M   407. 

(10)  See  ACT  III  OF  1873  (MADRAS  CIVIL  COURTS),  11  M.  140,  11  M.  197. 

(11)  See  ACT  IX  OF  1887  (MOFUSSIL  SMALL  CAUSE   COURTS),  11  M.  134. 

(12)  Bee  CIVIL  PROCEDURE  CODE  (ACT  XIV   OF  1882),  11  M.  220. 

(13)  See  COURT  FEES  ACT  (VII  OF  1970),  12  M.  223. 

(14)  See  JUDGMENT  OF  FOREIGN  COURT,  13  M.  496. 
Kmrmam. 

(1)  Civil  Procedure  Code,  s.  13— Res  judicata— Decree  in  suit  by  a  karnam  as  such 
binds  his  successor. — The  karuam  in  a  certain  micta  su«d  to  recover  certain 
land  as  part  of  the  jnimsi  property  attached  to  his  cffiee.  It  appeared 
that  the  plaintiff's  father  and  predecessor  in  office  had  sued  by  virtue  of 

his  office  to  recover  the  same  l*nd  and  that  his  suit  had  been  dismi^se-1 : 

Beld,  that  the  plaintiff's  claim  was  -res  judicata.     VENKAYYA  v.  SURAM- 

MA,  iaM.  235  su 

•   :  (9  Regulation  XXV  of  Ifi82  (Madras),  s.  11-Regulation  XXIX  of  1902  (Madras), 
ss.    5,    7,    10,   16,  18— Suit   for  dismissal  of  a    zamindari   karnam — Sea 
(  JURISDICTION,  12  M.  188 

Kamifki  Land. 

See  EVIDENCE  ACT  (I  OF  1872),  12  M,  422. 
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Land  given  as  compensation — Regulation  II  of  1803  (Madras),  s.  44 — Darkhast 
rules. — The  owner  of  certain  land  taken  up  under  the  Land  Acquisition  Act, 
after  the  amount  of  compensation  hud  been  fixe>d,  conveyed  her  interes'  to 
tbe  present  defendant,  who  applied  for  the  land  now  in  dispute  in  l-eu  of 
compensation,  it  being  then  Government  waste,  and  this  application  was 
granted  and  the  deed  of  exchange  executed.  Tbe  plaintiff  arid  another 
hid  previously  applied  under  tbe  da'kh  ist  rules  for  tbe  land  now  i»  dis- 
pute, but  the  Collector  ordered  the  Itnd  to  be  placed  in  possession  of  tbe 
defendant.  The  Board  of  Btvenue,  however,  directed  that  tbe  land  be 
made  over  to  the  prior  d*rkbastdars  nn  terms  which  were  complied  with 
and  they  were  put  into  possession,  Tbe  plaintiff  bavins;  bean  subsequent- 
ly dispossessed  by  the  defendant,  DOW  sued  for  a  declaration  of  title  and 
for  possession.—  Held,  that  the  plaintiff  was  entitled  to  the  land  as  against 
the  defendant.  N-iRAYANA  v.  RAMACHANDRA,  13  M.  485  ...  105* 

Landlord  and  Tenant. 

(1)  Ejectment  -Permanent  ttnancy,  pleaded —Notice  to  quit. — Suit  to  pject  defend- 

ants from  certain  land  held  by  them  from  the  plaintiff  under  a  chnlgeni 
(yearly)  demise  of  1869.  The  defendants  pleaded  that  they  were  k'itti>yu- 
di  (permanent.)  tenants  of  the  land  in  question  ;  they  had  set  up  their 
title  as  kat<uqudi  tenants  previous  to  the  chalgeni  demise,  but  it  did  not 
appear  that  they  had  re  asserted  it  up  to  date  of  suit :  —  Held,  that  the  issue 
whether  the  plaintiff  had  given  a  notice  to  quit,  reasonable  and  in  accord- 
ance with  local  usage,  should  be  tried.  SUBBA  v.  NAGAPPA.  12  M.  353 
=  13Ind.  Jur.  256  ...  59* 

(2)  Estoppel — Collusion. — The  plain'iff  in  an  ejectment  suit  had  established  in  a 

former  suit  that  land  formerly  tbe  property  of  the  second  defendant's 
father  had  been  sold  under  a  decree  and  purchased  benami  for  him  (tbe 
plaintiff),  and  that  a  rent  agreement  in  respect  of  the  same  land  entered 
into  between  the  ostensible  purchaser  and  the  first  defendant  had  also 
been  entered  into  by  the  former  on  his  behalf  ;  and  possession  had  been 
formally  delivered  to  the  plaint  ft  under  process  of  Court.  It  now  appeared 
that  the  second  defendant,  who  contested  the  validity  as  against  him  of 
the  decree  under  which  the  lard  was  sold,  having  withdrawn  a  suit;  filed  ; 
by  him  to  declare  the  sale  invalid  as  against  him  after  his  father's  death, 
had  colluded  with  the  first  defendant  and  collected  rent  from  him — Htli, 
that  the  second  defendant,  having  come  in  by  collusion  with  tbe  first 
defendant,  was  precluded  from  denying  tbe  plaintiff's  title  and  was  1  able 
to  the  plaintiff  for  the  rent  collected  by  him  from  the  first  defendant. 
PASUPATI  v.  NARAYANA,  13  M.  385  ...  94* 

(3)  Estoppel — Kumaki    land — Unassesserl   waste   reclaimed   by  plaintiff — Patta 

granted  to  defendant— See  EVIDENCE  ACT  (I  OP  1872),  12  M.  4'2'2. 

(4)  Malabar    kanam — Change    in   character    of   land — Passive  acquiescence   of 

landlord — Estoppel — Compensation     for    improvements     by    tenant— See 

MALABAR  LAW— MORTGAGE,  12  M.  320. 

(5)  Bight  of  occupancy — Permanent  cultivator — Paracuni—Burdtnol  procj—Form 

of  suit. — The  defendants'  ancestors  or  prtdece^orsi-n-title  were  tbe  culti- 
vating tenants  of  the  lands  of  a  certain  temple  from  a  date  not  later  than 
18'27,  in  which  year  they  were  so  described  in  the  paimash  accounts.  In 
1830,  they  executed  a  muchaika  to  the  Collector,  who  then  managed  the 
temple,  whereby  they  agreed  among  other  things  to  pay  certain  does. 
They  were  described  in  tbemucbalki  as  paracudis.  In  1857,  the  plaintiff's 
predecessors  took  over  the  management  of  the  temple  from,  and  executed 
a  muchaika  to,  the  Collector,  whereby  he  agreed  among  other  things  n  <t  to 
eject  the  raiyats  as  long  as  they  paid  kist.  In  188'2,  the  dues  iwhicb  were 
payable  separately),  having  fallen  into  arrear,  the  manager  of  the  temple 
sued  to  eject  the  defendants: — Held,  (I)  that  the  suit  was  not  bad  for 
misjoinder  ;  (2)  that  tbe  burden  of  proving  tbe  permanent  character  of  the 
tenure  set  up  by  the  defendants  lay  on  them  ;  <3)  that  there  was  nothing 
to  show  that  the  defendants  were  more  than  tenants  from  year  to  year. 

THIAGARAJA  v.  GIYANA  SAMBANDHA  PANDARA  SANNADHI,  11  M.  77.          54 

(6)  Tenancy,  Assignability  of— Suit  by  -zamindar  to  set  aside  a  Court  sale  of  his 

raiyat's  interest— Burden  of  proof— See  TRANSFER  OP  PROPERTY  ACT 
(IV  OF  1882),  13  M.  60. 
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On  land  created  by  agreement— Sale  to  stranger  without  notice  -  Purchaser 
bound. — D  mortgaged  certain  land  to  S.  to  secure  ro-payment  of  a  loan, 
and  covenanted  that  in  a  certain  event  8.  might  realize  the  money  from 
the  hou -«  <•>'  D.  D.  sold  this  house  to  C  ,  who  purchased  without  notioe  of 
the  oiveiiant :  Htld,  that  G.  could  uot  resist  ibe  claim  of  3.  to  have  the 
house  sold  under  the  covenant.  COOLING  v.  8ARAVANA,  12  M. 
6'J  ...  327 

limitation. 

(1)  Adverse  possession — Redemption  of  land  by  one  of  two  co-mortgagors  and  re- 
mortg'itfe  thereof — Possession  under  second  mortgage  for  more  than  i'2  years. 
—  A  and  B,  two  brothers,  being  entitle!  to  certain  land,  mortgaged  it  in 
1852  to  C.  In  1H64  A  redeemed  the  mortgage  and  re-mortgaged  the  Und 
t>  D  fo14  the  s*me  amount.  In  1885  tbe  defendants  (sons  of  A)  redeemed 
the  m  r; '_''<;.•  r.n  D.  In  1886  the  plamuff  (son  of  B)  sued  defendants  and 
thr  representative!  of  G  and  D  to  redeem  a  moiety  of  the  land  on  payment 
of  a  moiH'.y  of  the  amount  due  on  the  mortgage  of  1852.  The  defendants 
pleaded,  inter  alia,  that  the  suit  was  barred  by  limitation  as  the  Und  had 
been  held  adversely  since  the  mortgage  of  1864  : — Held,  that  in  the  absence 
of  proof  that  the  land  was  held  with  an  assertion  of  adverse  title  the 
plaint  ff  was  entitled  to  a  decree.  MOIDIN  v.  OOTHUMANQANNI,  11 
M.  416  ...  291 

^2)  Adverse  possession— Suit  by  a  trustee  of  a  devasam  disaffirming  the  act  of 
his  predecessor —See  TRUSTEE,  13  M.  402. 

(3)  Hindu  law— Joint  family — Purchaser  fr  >m  one   co-parcener — Adverse  posses- 

sion   Sje  HINDU  LAW — JOINT  FAMILY,   12  M.  29-2. 

(4)  Regulation  II  of  1882  (Madras),  s.  18 — S  arting  point  of  limitation — Acknow- 

ledgment—  Adverse  possession  of  partial   interest   in  land — See  LIMITA- 
TION ACT  (IX  OF  1871),  13  M.  467. 

(5)  Regulation  VII  of  1817  (Madras),  s.  12—  Suin  by  a  dharmakarta   disaffirming 

the  acts  of  his    predecessor— See   ACT  XX  OF  1863  (RELIGIOUS   ENDOW- 
MENT), 13  M.  277. 

(6)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  11  M.  132. 

(7)  See  MALABAR  LAW— ADOPTION,  11  M.  lie. 

(8)  See  MUHAMM\D  \NLAW— PARTITION,  12  M.  380. 
Limitation  Act  (XIV  of  1859). 

,(1)  S. I,  els  9.  10,  16.— The  period  of  limitation  applicable  under  Act  XIV  of 
1859  to  saiis  upon  written  instrurnan'.s  waica  could  not  h*va  beau  regis- 
tered under  the  Uw  in  force  at  the  time  of  execution  of  such  instruments 
is  six  years  under  cl.  16  of  s.  1  of  the  s*id  Act.  VENKATAGHALAM  v. 
VENKVTAYYA,  11  M.  207  =  12Ind  Jur.  257  ...  U4 

<2)  S.l,cl  1%  -Act  XV  of  1877.  sch.  II,  art.  HI— Hindu  law— Suit  by  rever- 
sioner  on  fxpiry  of  widow's  and  daughter's  estate. — Plaintiff  sued  in  1887 
to  recover  property  as  pirt  of  the  estate  of  his  nuternvl  grandfather,  who 
died  about  1845,  leaving  (1)  a  widow,  who  inherited  the  property  and  died 
in  1846,  (J)  his  daughter  by  her,  who  took  the  property  on  her  mother's 
death  and  alienated  it  to  the  defendants  about  1850  and  died  before  suit, 
and  (3)  the  plaintiff's  mother,  who  was  his  daughter  by  another  wife.  The 
plaintiff's  mother  m»de  no  claim  on  the  property  and  died  in  1883. — Held, 
tbe  suit  was  not  barred  by  limitation.  SAMBASIVA  v.  RAGAVA,  13  M. 
512  ...  £069 

<3)  S.  1,  cl.  IB— Partition  suit  for  share  of  joint  family  estate — Failure  10  prove 
participation  in  the  family  coparcenary  within  the  period. — In  a  suit 
orought  in  1881  for  a  share  of  joint  family  estate,  the  question  whether 
the  plaintiff's  right  to  sue  was  barred  by  limitation  under  Act  XIV  of 
1859,  s.  1,  cl.  13,  depended  on  whether  there  had  been  any  participation 
of  profits  between  the  plaintiff's  father  and  the  defendants,  who  with  him 
were  en-descendants  from  a  common  ancestor,  after  1837  down  to  which 
year  the  family  was  certainly  joint.  If  in  1871  the  period  of  limitation 
had  expired,  the  Act  IX  of  that  year  and  the  later  Acts  need  not  be  refer- 
red to  ;  for,  if  they  altered  the  law,  they  would  not  revive  the  right  of 
suit.  Upon  the  evidence  it  was  found  th*t  whatever  might  have  been  the 
father's  intention  when  he  settled  in  another  village  in  1837,  the  effect 
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of  what  hid  been  since  done,   or  omitted,  on  both  sides,  was  that  in   due 
tim-  MIU  ri.;ht  of  suit  had  bjootne  barrel   under  the   fi«t  Limitation  Act. 

APPUSAMI  ODAYAB  v.  SUBBAMANYA  ODAYAB,  12  M.  26  (PC.)  — 15  I.  A. 

167  =  5  Sar.  P.O.J.  255  =  12  Ind.  Jur.  370  ...          368 

(4)  S.  1,  cl    13  — Refusal   of  versnn   liable  to    maintain — Cause  of  action — See 

HINDU  LAW— MAINTENANCE,  12  M.  347. 

(5)  8.  1,  cl.  13— See  HINDU  LAW— IMPABTIBLE  ESTATES,  11  M.  380. 

Limitation  Act  (IX  of  1871). 

(1)  Sch.  II,  Art.  15 -See  CIVIL  PBOCEDUBE  CODE  (ACT  VIII  OF  1859),  12 
M.  Vi94. 

(1)  Sch.  II.  Art.  142  Starting  point  of  limitation— Acknowledgment  -Adverse 
possession  of  partial  interest  in  land — Limitation—  ft>qulatinn  II  0/1802 
(Madias),  s.  18- — Suit  by  the  zammdar  of  Smvagunga  to  recover  certain 
land  as  put  of  his  / UUIM  )ari  from  the  defendants  who  claimed  title 
uiukr  Ueod  o;  gifi,  u  it  d  .85J  iroai  the  person  tnen  in  possession  of  the 
zamuidici  Tue  istimrar  zamindar  d  ed  in  1829.  After  his  death  certain 
persons  were  iu  possession  without  title:  but,  in  Februtry  1863,  his 
daughter.  Katama  Natchiar,  obtained  a  decree  in  me  Privy  Council 
agaiu>t  the  person  then  in  possession  of  the  Mmiodftri  in  execution  of 
which  she  was  put  into  possession.  In  1876  she  brought  a  suit  against 
the  present  defendants  to  recover  the  property  now  in  question  ;  but  that 
suit  was  withdrawn  on  a  petition  presented  by  her  vakil  siting  that  the 
cat-c  haJ  been  compromised  and  praying  that  the  suit;  be  struck  off  the  file, 
which  was  accordingly  done.  She  died  in  1877  an  i  the  plaintiff  was 
her  successor.  ID  appeared  that  porupou  was  always  paid  for  the  land 
now  in  question  :  —Held,  (1)  that  the  payment  of  potur>pu  did  not  prevent 
the  possession  of  the  defendants  fnm  oeiug  adverse  to  tbe  plaintiff  as  pos- 
session of  a  limited  interest  in  immovetble  property  may  be  as  much 
adverse  for  the  purpose  of  barring  a  suit  for  the  determination  of  that 
limited  interest,  as  is  adverse  possession  of  a  comple  e  interrst  in  the  pro- 
perty to  bar  a  suit  for  the  whole  proper  y  ;  (2)  that  the  date  of  the  Privy 
Council  decree  could  not  be  taken  as  the  starting  point  of  limitation  ;  (3) 
that  the  transactions  in  reference  to  the  suit  of  1876  did  nob  amount  to  an 
acknowledgment;  of  the  zamindari's  title  and  did  not  give  a  new  cause  of 
action  to  her  successors  :  (4)  that  the  cause  of  actnn  having  arisen  to  the 
then  rightful  owner  of  the  zsmindart  in  1830.  the  plaintiff's  suit  was 
barred  by  limitation.  SANKABAN  v.  PEBIASAMI,  13  M,  467  ...  1037 

.Limitation  Act  (XV  of  1877). 

(1)  Adverse  possession. — In  a  suit  in  1887  to  redeem  a  kinom  for  Rs.  62  of 
1835,  it,  appeared  that  in  1862  the  mortgagee  had  received  a  renewal  of 
his  kanom  for  a  larger  amount,  and  that  the  defendant  had  produced  the 
document  of  renewal  in  1864  to  the  knowledge  of  the  plaintiff  in  a  suit  to 
which  the  plaintiff  was  party : — Held,  that  the  suit  was  not  barred  by 
limitation.  RAIBU  NAYAB  v.  MOIDIN,  13  M.  39  ...  757 

(S)  8s.  4,  6,  14  —  Proceeding  bona  fide  —  Proaecucei  in  a  Court  without  jurisdic- 
tion—Rent claimed  by  landlord  not  having  tendered  legal  patta — See 
ACT  VIII  OF  1865  (MADBAS  RENT  RECOVERY),  12  M.  467. 

(3)  Ss.  5,  14— "  Sufficient  cause"  to  exiuie  di-lay — Error  in,  liw. — Land  was 
sold  in  execution  of  a  decree  which  was  parsed  agunst  the  defendant  for 
a  sum  exceeding  R-.  5,000.  A  suit  to  set  aside  the  sale  was  instituted  in 
a  Subordinate  Court  and  was  dismissed.  The  plaintiff  who  desired  to 
appeal  against  the  decree  dismissing  his  sui1.  was  advised  that  tho  appeal 
lay  to  the  High  Court  in  which  a  m  m orandum  of  appeal  was  accordingly 
filed.  On  iis  appearing  that  the  value  of  the  property  sold  was  less  than 
Rs.  5,000,  the  High  Court  returned  the  memorandum  of  appeal  for  pre- 
sentation to  the  District  Court.  The  District  Judge  rejected  it  on  the 
ground  that  it  was  barred  by  limitation,  holding  that  the  delay  caused  by 
the  error,  which  the  appellant  committed  in  taking  proceedings  in  the 
wrong  Court,  could  not  be  excused: — Held,  that  tbe  District  Judge 
should  have  decided  whether  the  appellant,  under  tbe  special  circumstan- 
ces of  the  case  in  appealing  to  the  High  Court,  acted  on  an  honest  belief 
formed  with  due  care  and  attention.  Per  Cur. — "  We  are  not  prepared  to 
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hold  that  a  mifti  ke  in  law  is  under  no  circumstances  a  sufficient  cause 
within  tba  meaning  of  s.  5  of  the  Limitation  Act."  KRISHNA  v.  CHA- 
THAPPAN,  18  M  iiG9  ...  899 

(4)  B.  6,  Sch.  II   Am.    12,  95— Suit  to   ret  aside  a  sale  for  arrears  of  revenue — 

Fraud— Limitation-  See  ACT II  OP  1864  vMADRAS  REVEMJE  fcECOVERY), 
12  M.  168. 

(5)  SB.    6,    14— Arpeal    frtm     decision     of      Eourdary     cffi'er— L'mitation — 

Award  by  arbiiratots— I'regular  prcccduie- S«e    ACT   XXVH1   OF    1860 

(MADRAS  BOUNDARY  MARKS),  12  M.  1. 

(6)  Ss.  7,8,  S<h.  11.   Art.  179—  Minority—  Execution  of  decrre- Civil  Procedure 

Cone,  an.  5«81,  268  —A  member  of  an  undivided  Hindu  family  and  bis  two 
minor  brothers  (who  f-ued  by  him  as  their  nut  fiienc)  br<  ught  a  suit  for 
partition  ol  (airily  propi  rty  against  their  father,  and  joiuid  as  defendants 
certain  persons  who  were  in  possession  of  part  of  ihf-  property  under  alien- 
ations made  b>  tbe  father  but  alleged  in  ibe  plaint  tote  invalid  as 
against  tbefaruily.  In  1875  a  decree  was  jassed  HI  favor  of  the  plaintiffs 
in  tbe  above  suit.  No  application  for  the  execution  of  thed«cree  was 
made  by  either  ihe  first  or  second  plaintiff;  but  the  third  plaintiff,  having 
attained  his  maji  riiy  in  June  1881,  aprlied  tor execution  in  April  1884  : 
his  application  was  opposed  by  two  of  the  defendants.  The  Dittrii  t  Judge 
made  an  order  granting  his  application  in  respect  of  the  one  quarter  share 
to  which  he  w*s  dec-lured  to  be  entitled  under  the  dtcree  :  —  Held,  that  the 
order  of  the  District  Judge  was  wrorg,  as  neither  s  7  nor  s.  8  of  the 
Limitation  Act  affected  the  case,  and  the  application  was  accordii  gly  bar- 
red by  limithtion.  SESHAN  v.  RAJAGOPALA,  13  M.  236  ...  87* 

(7)  Ss.  7,  9,  19—  Minority  of  plaintiff— General  Clauses  Act— Act  I  of  1868,  s.  3.  cl, 

2. —  Suit  to  recover  principal  and  interest  due  on  a  registered  bond  execu- 
ted by  defendants  in  favour  of  the  plaintiff's  father.  The  date  of  tbe  bond 
was  20th  June  1810;  tbe  principal  sum  was  payable  on  20th  June  1872; 
the  plaintiff's  fai  her  died  in  1875;  the  defendants  made  ai  knowiedgments 
of  their  liability  m  June  1877;  the  plaintiff  c*me  of  age  in  1885,  ai  d  this 
suit  was  brought  on  llth  August  1887  . —  Hi  Id,  tbe  suit  was  rot.  barred 
by  limitation.  V'EKKATARAMAYYAR  v.  KOTHANDARAMAYYAR,  13  M. 
135  ...  801 

(8)  S.  10— Suit  agnwsf  dh  irmakarta  of  temple  to  recover  money  misafproprin/ed. — 

Plaintiff,  MS  dh^rmfclmta  of  a  Hindu  temple,  alleging  that  the  defend- 
ant, a  fornit  r  eibarmakarta,  who  had  been  removed  from  c  ffice,  bad.  when 
in  office,  misappropriated  certain  temple  funds  held  by  him,  sued  to 
recover  a  certain  sum  alleged  to  have  been  misappropriated  : — Htld,  that 
the  defendant  was  a  person  in  whom  the  temple  funds,  had  become  vested 
in  trust  for  a  specific  purpose  within  tbe  meaning  of  s.  10  of  tbe  Limitation 
Act,  1877,  ai.d  tfcat  as  <he  plaint  disclosed  a  right  to  follow  trust  funds  in 
his  hands  the  suit  might  be  treated  as  a  suit  for  that  purpose.  SETHU 
V.  8UBRAMANYA,  11  M.  274  ...  191 

(9)  S- 14 — Exclusion  cf  t  me  of  proceeding  with  suit  bona  fide — Cause  of  like  nature. 

— Of  six  persons  in  whom  was  vested  tbe  obligee's  interest  under  a  hpyothe- 
cation  bond,  three  brought  a  suit  upon  it  in  a  District  Court  and  the  other 
three  brought  a  similar  suit  in  a  District  Munsif's  Court  to  recover, 
with  interest,  their  respective  shares  of  tbe  sum  secured.  The  former 
suit  was  dismissed  as  rot  being  maintainable  and  tbe  litter  was  with- 
drawn. Tbe  present  suit  was  brought  by  all  six  :—Hdd,  that  in  compu- 
ting the  time  wiibin  which  tbe  plaintiffs  bud  to  sue,  tbe  lime  occupied  by 
them  in  prosecu'ine  the  foimer  suits  should  be  deducted.  NARASIMMA  v. 
MUTTAYAN,  18  M  451  ...  1026 

(10)  S.  14,  Expl   1,  S<  h.  HI,  Art.  11 — Malabar  Law— Decree  against  Karnavan — 

Representative  of  taru-ad. — Tbe  karanavan  and  an  anandravan  of  a  M+labar 
tarwad  were  aui  homed  by  a  karar  to  manage  the  affairs  of  tbe  tar w id.  A 
decree  was  obtained  against  them,  and  land  belonging  to  the  tarwad  was 
attached  and  sold  in  execution.  The  plaint  did  not  describe  tbe  defendants 
otherwise  than  by  their  individual  names,  but  the  pUintiff's  cla'tn  was 
inter  aha,  in  respect  of  the  breach  of  a  contract  by  the  defendants  to  put 
him  into  possession  cf  certain  land  which  was  expressed  to  be  "the  jenm  of 
the  defendants'  tatwad."  It  was  found  in  the  present  suit  that  the 
amount  decreed  in  the  prior  suit  constituted  a  debt  due  by  the  tarwad  : — 

114S 


GENERAL  INDEX.; 

.limitation  Act  (XV  of  !877)—iCon'inued}.  .  PAGK 

Held,  tbe  dpcrpe  and  the  execution  sale  did  not  bind  the  tarwid — Dvilit 
Ram  v.  Mahr  Chand  (I.L.R.,  15  <-'al.  70)  distinguished.  This  suit  was 
brought  on  Sob.  August  HSl  to  .ieoUre  tnat  the  sale  in  ex'ou-io'i  was  not 
binding  on  the  tarwid.  The  present  plaintiffs  being  members  of  the 
tarwa  I  intervened  in  exo'iu  i.>i  -it  t^e  decree,  but  'heir  «jiaitn  w>.<  rlijrnUs- 
ed  on  5th  September  1884.  On  'hs  27oh  September  ISSvJ,  ohey  filfli  a  suit 
in  the  Court  of  the  Di-<triot  Munsif,  praying  for  the  relief  now  sought.  The 
District;  Munsif  dismissed  the  suit  on  the  ground  »ihir  ho  hvd  no  jurisdic- 
tion, On  appeal  tbo  District  Judge  tn*'le  an  order  direot.ing  him  to  dis- 
pose of  it,  which  he  Accordingly  did.  and  he  passed  »  decree  against 
which  an  aopjal  was  pending  on  I7ta  Aa^mt  1833  Bin  on  the  last 
mentioned  da'e  the  High  C^uri  set  a«ide  the  order  of  the  District  Judge 
and  directed  him  to  ascertain  the  market-v-Uue  of  the  land  and  make  a 
fresh  order,  and  the  inquiry,  directed  by  the  High  Court,  did  not  terminate 
until  30r,b  October  1883,  when  another  order  was  mide  by  the  District 
JuJgd  by  waioh  the  original  decisioo  of  the  District  M  msif  wis  confirmed: 
— Held,  that  the  prior  suit  terminated  onlv  on  the  30th  October,  1883, 
and  that  the  present  suit  w-is  not  birred,  under  Li'nitttion  Act,  1877, 
sch.  II,  art.  11.  SANKABAN  v.  PARVATHI,  12  M.  431  ...  652 

(11)  S.  15— Period  of  injunction  included.  —  A  tmrnbar  of  a  firm  sued  for  a  part- 

nership debt  and  obtained  a  decree  ;  he  died  b»foro  ex  cution.  In  a  suit 
brought  by  his  wilow  an  injunction  was  issued  restraining  his  partner 
from  realising  the  partnership  assets.  Sub  equ°ntly,  a  reviver  was  appoint- 
ed for  the  partnership  assets,  and  he  applied  for  execution  of  the  above 
decree :  --Held,  that  the  time  during  which  the  injunction  was  in  force 
was  not  to  be  excluded  in  cnmpu'ing  the  period  of  limitation.  RAJA- 

RATHNAM:  v.  SHEVALAYAMMAL,  11 M  10)  ...          72 

(12)  S.  20     Payment  of  interest — Prtsinbed  pariod—  Extension  of  period. — The 

words  "  prescribed  period,"  used  in  s.  20  of  the  Limitation  Act,  1877, 
me -in  the  period  prescribed  by  tha  Act.  Tne  conten  .Hn  that  only  one 
extension  of  the  perioi  of  limitation  is  giv^n  by  pavm>nt  of  interest  is 
unfounded.  VENKATABATNAM  v.  KAMKYYA,  H  M.  218  =  12  Ind.  Jur. 
176  ...  152 

"(13)  S.  23 — U'ght    of  pre-emption    under    otti- waiver -820   M  \L.\BAR  LAW — 
MORTGAGE,  13  M.  490. 

(U)  Sch.  II,  art.  ll— See  CIVIL  PROCEDURE  CODE  (ACT  X[V  OK  18S2)   13  M. 
366 

(15)  Sch.  II.  arts.  11,  13 -See  ClVIb  PROCEDURE  CODE  (ACT  VIII  OP  1859),  12 

M.  294. 

(16)  Soh.  II,  art.  29— See  MORTGAGE -GENERAL,  11  M.  345. 

(17)  Scb.  II,  ar".s.  29,  61,  62,  97— Bxeoution    pmeedings  -S.3e   CIVIL    PROCE- 

DURE CODE  (ACT  XIV  OP  1882),  13  M.  437. 

•  (18)  Sch.  II,  arts.  36,  49. — Plaintiff  was  the  owner  of  a  house  mor  gaged  to  defend- 
antB.  On  tbe  22od  August,  1885,  defendants  sold  the  h<  use  by  auction 
under  a  power  of  sale  contained  in  th.3  mirt^ngeand  gava  possession  to 
the  purchaser.  On  the  2nd  3ep:.em>e-  1337  pUintiS  sa?d  the  defend- 
ants to  recover  the  value  of  certai'i  timba'-  wbica  w»s  -tired  in  the  house 
and  not  mortgaged  and  which  plaintiff  alleged  the  defendants  had  taken 
possession  of  and  converted  to  r-hair  o»vn.  use.  It  was  proved  that  the 
timb?r  w*s  in  tbe  house  when  defendants  took  possession  from  the  plaint- 
iff and  defendants  did  not  account;  for  it. — HtLi,  (\)  that  plaintiff  was 
entitled  to  recover  from  tae  defendants  the  value  of  the  t'inber,  and  (2) 
that  the  suit  was  not  birred  bv  art.  36  of  sch.  II  if  Indian  Limitation  Act, 
1877.  PASSENHA  V.MADRAS  DEPOSIT  AND  BENEFIT  SOCIETY,  li  M.  333  232 
(19)  Sch  II,  art.  75— Bond  payabli  by  instalments  —  Default  in  payment  of  .an 
instalment—  Waiver  of  a  condition  o/  forfeiture  on  default  in  payment 
of  one  instalment — Acceptance  of  an  instalment  ooetd'ia. — A  bond,  pay- 
able by  instalments,  provided  that  if  default  was  made  in  paying  one 
instalment  tbe  whole  debt  should  become  due.  Tae  amount  of  tbe 
third  instalment  was  paid  five  days  after  it  became  due-  The  lower 
Court  found  that  this  payment  was  accepted  by  the  obligee  as  a  payment 
made  on  account  or  in  satisfaction  of  the  third  instalment,  and  not  as  a 
mere  part  payment  in  reduction  of  the  waole  debt,  and  that  the  circum- 
stances indicated  an  intention  to  waiva  tha  forfeiture  though  there  was 
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no  express  waiver — Held,  that  the  acceptance  of  the  amount  of  the  third 
instalment  constituted  a  waiver  within  the  meaning  of  >irf.  75  of  son.  II 
of  the  Limitation  Act,  1877.  NAGAPPA  v.  ISMAIL,  12  M.  192=  13  Ind. 
Jur.  176  ...  483 

(SO)  Sch.  II,  art.  80. — Suit  on  an  unregistered  bond,  whereby  certain  moves  ble 
property  in  the  debtor's  possession  was  pledged  as  security  for  the  repay- 
ment of  principal  and  interest: — Held,  that  the  suit  was  governed  by 
art.  80.  son.  II.  of  the  ludiau  Limitation  Act,  1877.  VlTLA  KAMTI  v. 
KALEKARA,  li  M.  153  ...  107 

(81)  Sch.  II,  art.  91 — Res  judicata — Cause  of  action — Suit  to  cancel  a  document 
— See  CIVIL  PROCEDURE  CODE  (\CT  XIV  OF  1882),  13  M-  44, 

(22)  Sch.  II,   art.  \\6-Transfer   of    Property   Act,    ss.    130,    135,    136,   137— 

Apportionment — A  sued  as  assignee  of  a  bond  (payable  in  1872)  hypothe- 
cating land  in  the  mofnssil.  B,  A's  assignor,  was  a  vakil  practising  in 
the  High  Court.  B  had  obtained  an  assignment  of  the  ooligee's  interest 
in  the  bond  sued  on,  and  also  another  bond  for  Rs.  3,000  between  the 
same  parties  after  the  1st  July  1832,  for  Rs.  4,500,  B  had  previously 
purchased  the  two  bonds  at  a  sale  in  execution  of  the  decree  of  a  Mofussil 
Court  for  Rs.  5  each.  A'a  assignment  from  B  put  ported  to  be  made  to  A 
in  payment  of  certain  debts  owed  to  him  by  B.  No  interest  has  been 
paid  on  the  bond  and  no  tender  had  been  made  to  the  plaintiff. — Held 
that  the  creditor's  personal  remedy  was  passed  by  art.  116  and  on  the 
evidence,  that  there  was  no  consideration  for  the  bond  sued  on  or  that  it 
had  failed.  RATHNASAMI  v.  8UBRAMANYA,  11  M.  56  ...  39 

(23)  Sch.  II,  art.  120— Suit  for  perpetual  injunction— Claim  of  possession. — In  a 

suit  for  a  perpetual  injunction  to  restrain  the  defendant  from  prevent- 
ing the  plaintiff  from  entering  a  certain  house  it  was  alleged  that  the 
defendant  had  been  in  exclusive  possession  for  more  than  six  years  before 
suit  : — Held,  that  Limitation  Act,  sch  II,  art.  120,  applied  to  the  suit 
which  was  therefore  barred  by  limitation.  Per  Cur. — It  was  open  to  the 
plaintiff  to  sue  for  such  possession  other  than  exclusive  possession  (the 
right  to  which  bad  already  been  negatived  by  suit)  as  he  might  be  en- 
titled to.  KANAKASABAI  v.  MUTTU,  13  M.  445  ...  1022 

(24)  Sch.  II,  arts.  120,  123— Executor  de  son  tort — Suit  for  a  share  of  Government 

promissory  notes  by  an  heir  against  one  falsely  professing  to  hold  them 
under  a  will.  —  Suit  in  1887  by  a  daughter  to  recover  her  share  of  Govern- 
ment promissory  notes,  being  stridbanam  other  mother  who  died  in  1880. 
The  property  in  question  had  been  in  the  possession  of  a  son  of  the  de- 
ceased since  her  death.  He  claimed  the  property  under  a  will,  but  the 
will  WRS  set  aside  by  the  Court  as  false  in  1884  : — Held,  that  Limitation 
Act,  sch.  II,  art.  123,  is  applicable  only  to  cases  in  wbich  the  defendant 
lawfully  represents  the  estate  of  the  deceased,  and  that  the  suit  was  ac- 
cordingly barred  by  limitation.  SlTHAMMA  v.  NARAYANA,  12  M.  487  ...  888 

(85)  Sch.  II,  art.  127— See  HINDU  LAW— IMPARTIBLE  ESTATE,  11  M.  380. 

(86)  Sch.  II,  art.  134— Suit   to  redeem  by  assignee  of  equity  of  redemption — Title 

purchased  at  execution  sale. — Suit,  in  1885,  by  the  assignee  of  the  equity  of 
redemption  to  redeem  a  mortgage  of  1826.  The  mortgagees  were  put  into 
possession  under  the  mortgage  .and  no  interest  was  paid.  In  1855,  the 
mortgage  premises  were  sold  at  a  Court-sale  in  execution  of  a  decree  against 
the  mortgages  as  if  they  formed  part  of  their  family  property,  aud  the 
defendant  derived  title  from  the  execution  purchaser  who  had  dealt  with 
it  as  absolute  owner  :—Hrld,  that  the  suit  was  barred  under  Limitation 
Act,  1877,  sch.  II,  art.  134.  MUTHU  v.  KAMBALINGA,  12  M.  316  =  13 
Ind.  Jur.  255  ...  570 

(27)  Sch.  II,  art.  179— Appeal  against  part  of  decree — Execution  agiinst  judg- 
ment-debtors whose  interests  were  not  sought  to  be  affected  by  the  appeal. — 
In  a  suit  for  land  against  several  defendants  plaintiff  obtained  on  14tb 
June  1884,  a  decree  against  the  shares  of  defendants  Nos.  3  and  4,  the 
shares  of  defendants  Nos.  5  and  9  being  exonerated.  The  decree-holder 
appealed  against  that  portion  of  decree  which  exonerated  the  shares  of  de- 
fendants Nos.  5  and  9,  defendants  Nos.  3  and  4  being  brought  on  to  the  re- 
cord of  the  appeal  as  respondents.  The  appeal  having  been  dismissed,  the 
decree-holder  applied  on  20th  October  1887  for  execution  against  the  shares 
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of  defendants  Nos.  3    and  4  : — Held,    tho  application  for  exe^u'ion    was 

barred  by  Limitation  Act,  1877,  sen.  II,  art.  179.  MUTHU  v.  CHELLAPPA 

12  M.  479.  ..."          £91 

(28)  Sch.  II,  art.  179- Joint  decree-holder — Application  for  execution  of  decree — 

See  CIVIL   PROCEDURE  CODE  (ACT  XIV  OP  1882),  13  M.  347. 

(29)  Art.  179  (4)—  Application  for  copy  of  decree  not  a  stepin-aid  «f  execution.-  The 

application  by  a  decree-holder  for  a  copy  of  adecree  with  in'e-t  to  apply 
for  execution  is  not  a  step-in-aid  of  execution  within  the  mpa»'inR  '  f  ol   4 
of  art;.  179  of  sch   II  of  the  Indian  Limitation  Act,  1877.  GOPIL^NUHU  v 
DOMBURU,  11  M.  336  ...         334 

Lis  Pendens. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  18821,  12  M.  180  ;  12  M.  439. 
Malabar  Law. 
1.— GENERAL. 
2.— ADOPTION. 
3.— CUSTOM. 
4.— KARNAVAN. 
S.— MAINTENANCE  . 
6.— MORTGAGE. 
7. — STRIDHANAM 
8. — WIDOW. 
9.— WILL. 


•/.—  General. 


Nambudns,  their  personal  law — Power  of  disposing  of  tarwad  property  by  an 
antharjanam — Sarvasvadhanam  marriage. — Suit  by  tbe  Secretary  of  SMtte 
to  declare  a  right  of  escheat  of  the  property  of  a  Nambudri  iiiain  The 
last  male  member  of  the  illam  di*d  about  1859,  leaving  defendant,  No.  1 
and  her  mother  the  sole  surviving  members  of  the  ilium.  D  fei.dtnt 
No.  1  had  previously  been  married  to  a  member  of  another  iiitun  t>y  a 
sarvasvadhanam  marriage,  but  her  husband  died  without  issu".  In  1^72, 
defendant  No.  1  and  her  mother— there  being  no  attalad*kki,m  heirs — 
appointed  defendant  No.  2,  an  adult  member  of  a  third  ill  un.  t  >  be 
manager  and  heir  of  their  illam  and  to  marry  and  raise  up  issue  for  it. 
The  mother  and  fathpr  of  defendants  Nos.  1  and  2,  respectively,  were 
brother  and  sister  :—Held,  (1)  that  Nambudri  Brahmans  are  g<  veined  by 
Hindu  law,  as  modified  by  special  customs  adopted  by  thorn  since  their 
settlement  in  Malabar ;  (2)  that  defendant  No.  2  had  no  rig nt,  to  the 
property  of  the  illam  independently  of  the  appointment  of  187vJ  ;  (Bi  that 
the  property  of  the  illam  was  not  the  soudayika  of  defendant  N >.  1,  and  as 
such  at  her  absolute  disposal ;  (4)  that  a  Nambudri  widow,  who  is  ihe  sole 
surviving  member  of  her  illam,  is  noo  at  liberty  to  alienate  the  prop  rty  of 
the  illam  at  her  pleasure  ;  (5)  chat  there  was  sufficient  evidence  of  *  cus'.om 
that  a  Nambudri  widow  can  adopt  or  appoint  an  heir  in  order  to  pr>rpa;u*te 
her  illam  in  the  absence  of  dayadies  with  ten  or  three  days'  pollu  ion  ;  and 
the  appointment  of  defendant  No.  2  was  valid  against  the  Cro>vn.  v 
Quaere. — Whether  in  such  appointment  of  an  heir,  it  ia  necessary  to  direct 
that  he  should  marry  for  the  illam  to  which  he  is  appointed  as  heir. 

VASUDEVAN  v.  THE  SECRETARY  OF  STATE  FOR  INDIA,  11  M   157  =  12 

Ind.  Jur.  134  ...  109 


-2.— Adoption. 


Nambudris  —  Marumakkatayam  law — Adoption  of  an  adult  male — Form  of  adop- 
tion—Specific Relief  Act  (I  of  1877),  s.  42— Declaratory  dtcree  Evi- 
dence Act  (I  of  187'2),ss.  13,  35 — Limitation. — In  a  suit  tbe  parties  to 
which  were  Nambudri  Brahmans  following  the  MarumakkatayHm  law,  the 
plaintiff  sued  as  the  adoptive  son  of  the  last  member  of  an  otherwise  extinct 
mana  for  a  declaration  of  his  title  to  certain  lands  as  the  sole  uraieu  of  a 
devasom.  He  was  in  possession  of  the  greater  part  of  the  land,  but  one 
paramba  was  alleged  to  be  held  adversely  to  him  by  a  person  not  joined  in 
the  suit,  and  the  tenants  of  part  of  the  remaining  land  had  attorned  to  the 
defendant.  The  plaintiff  was  an  adult  at  the  time  of  his  adoption 
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and  no  fern  tie  was  adopted  at  the  same  time  with  the  plaintiff.  In 
Ih75  a  suit  was  brought  by  the  clef  en  lam's  brother  and  others  against 
the  plaintiff  and  others  to  set  aside  an  alien  ttion  by  the  present  pl-uni  ifl's 
predecessor  in- title  but  the  suit  was  dismissed  without  any  decision 
as  lo  the  co-ur-iim*  right  of  the  then  plnnlifi  ;  arid  the  present 
pUiutifi  bad  no  further  notice  of  interference  by  the  present  defend- 
ant's mana  : — Held,  that  tin  claim  was  not  barred  and  that  the  plaint- 
iff was  entitled  to  the  decree  suei  for.  The  form  and  evidence  of  adop- 
tion considt  red.  Per  Cur  : — 'ih«  restrictions  imposed  under  s.  42  of  the 
Sp'-eifia  Belief  Act  must  be  hold  to  refer  to  the  consequential  relief 
properly  obtainable  by  tho  plaintiff  as  against  the  defendants  in  the  suit 
and  not  to  be  extended  to  the  case  of  all  third  parties  who  may  possibly 
support  some  of  the  contentions  of  tha  defendants.  The  appellants  filed 
an  aoplioation  for  the  admission  in  evidence  of  certified  copies  of  certain 
judgments  and  decrees  rejected  hy  the  Lower  Court.  The  appellants 
sought  10  make  use  of  taese  docaments  not  as  constituting  matters  in 
dispute  res  judicata,  but  as  containing  sumrniries  of  statements  made  by 
parties  concerned  in  the  management  of  the  plaint  properties  and  as  evi- 
dt  nee  of  conduct: — Held,  thit  the  documents  were  inadmissible  in 
evidence.  SUBBAMANYAN  v.  PARAMASWARAN,  11 M.  116  ...  81 

3.—  Custom. 

Bee  PRACTICE,  1-2  M.  512. 
4.—  Karnavan. 

(1)  Blindness  n  disqualification  for  the  office  of.  —  Suit   to  remove  the   defendant 

from  the  office  of  karnavan  of  a  Miltbtr  tarwad.  The  defendant  had 
become  blind  after  occupying  the  office  of  karnavan  for  some  years : — 
BtH,  tbar,  the  defendant  was  nor,  a  fit  person  to  be  the  karnavan  of  a 
t*'wid  *nd  should  be  removed  from  his  office.  KARNAVAN  v.  KUNJAN, 
12  M.  307  ...  563 

(2)  Decree  Against  karnavan — Representative  of  tarwad — See  LIMITATION  ACT 

(XV  OF  1877),  12  M.  434. 

(3)  Ins>iffi:ient  maintenance  of  junior  members  b" — Suit  by  junior  members  living 

in  a  tarwad  house  apart  from  thi  kirnavan. — Sait  by  twelve  junior  mem- 
bers of  a  Milabar  tarwad  agiinst  the  kiruavaa  for  arrears  of  maintenance. 
The  p'aintifis  lived  in  a  tarwad  house  apart  from  the  karnavan,  who  did 
LOC  ailtgethat  this  arrangement  was  contrary  to  his  wishes,  but  pleaded 
that  he  provided  for  them  adequately  :—Held,  that  the  plaintiffs  were  en- 
tiiled  to  a  decree  for  a  reasoa^b'e  amount  by  way  of  maintenance,  in 
computing  which  allowance  shouli  he  ma  Is  for  the  income  of  the  tarwad 
property  in  their  possession.  CHEKKUTTI  v.  PAKKI,  12  M.  305  ...  £62 

(4)  Powers  of  karnavan — Delegationof  powers  of  kirnavan  to  his  son — Ultra  vires. 

—  Toe  karnavan  of  a  Malabar  tarwad  hiving  been  sentenced  to  a  term  of  im- 
prisonment delegated  to  his  son  all  his  powe'S  as  karnavan  pending  the 
exoirj  of  his  sentence — Held,  that,  the  delegation  was  ultra  vires  and  void. 
CHAPPAN  NAYARV.  ASSEN  KUTTI,  12  M.  219  =  13  Ind.  Jur.  214  502 

(5)  Suit  lor  declaration— Multifariousnrst  -Malabar  law  —Suit  by  junior  members 

of  tarw  id. — Suit  by  some  of  the  junior  members  of  a  Malabar  tarwad 
against  the  Karnavan  and  the  other  numbers  of  the  tarwad,  and  certain 
persons  to  whom  some  of  the  tarwad  property  had  been  alienated  by 
the  kirnavan,  for  a  declaration  thit  the  alienations  were  not  binding 
on  the  tarwad  -.—Held,  thai,  the  suit  was  not  bad  for  multifariousness. 
ABDUL  v.  AYAGA,  12  M.  234  ...  513 

— 5.— Maintenance. 

(1)  Claimed  by  anandravans   living  in  tarwad  hwse  against  karnavan,  who  had 

I  ft  tarwad    house  and  neglected  to  miiitain    faintly.— Where  a  suit   was 
brnngbc  by  an  anandravan  of  a  M  ilabar  tarwad  living  in  the  family  house 
for  maintenance    against  the  karoavtn,  who  had   laft    the    famijy  house, 
resided  elsewhere,  and  neglected  to  maintain  the  plaintiffs  : — Held,  that  the 
plaintiffs  were  entitled  to  maintain  the  suit.     KESAVA  v.    UNIKKANDA, 

II  M.  307  —  21* 

(2)  Decree  for  maintenance    againtt    kirnavan— Execution   against    tarwad  pro- 

perty.— A  member  of  a  Malabar    tarwad  having  obtained  a  decree    for 
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maintenance  against  her karnavan,  assigned  the  decree  to  the  plaintiff,  who 
proceeded  to  execute   id  against  the  tarwad  property.     The  then  karnavan 
objected  and  his  claim  was  allowed.     In  a  suit  by  a  plaintiff  to  have  it 
declared    that   he   was    entitled    to   execute  the   decree    against   tarwad 
property  :  —Held,  that  the  plaintiff  was  entitled  to  execute  the  decree  against 
the  tarwad  property.     CHANDU  v.  RAMAN,   11  M.  378  ..  264 
(3)  See  ACT  IX  OF  1887  (MOFU8SIL  SMALL  CAUSE  COURTS),  11  M.  134. 
6.— Mortgage. 

(1)  Ranam — Change  in  character  of    land— Passive   acquiescence  of   landlord — 

Estoppel — Compensation  for  improvements  by  tenants. — Land  was  demised 
on  kanam  for  wet  cultivation.  The  demisee  changed  the  character  of  the 
holding  by  making  various  improvements  which  were  held  to  be  inconsist- 
ent with  the  purpose  for  which  the  land  was  demised.  On  a  finding  that 
the  landlord  had  stood  by  while  the  character  of  the  holding  was  being 
changed  and  had  thereby  caused  a  belief  that  the  change  had  his  appro- 
val : — Held,  on  second  appeal,  that  the  demisee  was  entitled  to  compen- 
sation for  his  improvements  on  redemption  of  the  kanam  KANHAMMED 
v.  NARAYANAN  MUSSAD,  12  M.  320  ...  572 

(2)  Right  of  pre-emption  under  otti — waiver — Limitation   Act— Act  XV  of  1877, 

s.  28. — A  jenmi  having  demised  certain  land  in  Malabar  on  otti  to  defend- 
ant No,  3,  in  1369,  sold  the  jenm  title  to  the  plaintiff  and  defendants 
Nos.  1  and  2  in  1886.  In  1888  defendant  No.  3  made  a  further  advance 
to  and  obtained  a  r3newed  demise  from  defendants  Nos.  1  and  2.  The 
plaintiff  now  sued  more  than  six  years  after  the  sale  to  recover  his  share  • 
(defendant  No.  3  being  in  a  possession)  on  payment  of  one-third  of  the 
otti  amount: —  Held,  that  (whether or  not  the  suit  was  maintainable  as 
framed)  the  third  defendant  had  a  right  of  pre-emption  as  otti-dar,  which 
had  not  been  waived  by  him  and  was  not  barred  by  limitation,  and  which 
constituted  a  good  defence  to  the  suit.  KANHARANKUTTI  v.  UTHOTTI, 
13  M.  490  ...  1053 

(3)  See  LIMITATION  ACT  (XV  OF  1877),  13  M.  39. 


7,—Strldhanam. 


See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1882),  11  M.  339. 

8.—  Widow. 

Nambudri  Widow— Power  of— See  MALABAR  LAW,  GENERAL,  11  M.  157, 

9.— Will. 

Will — Testamentary  dispositions  of  tarwad  property  by  last  surviving  member 
of  tarwad,  valid.  -The  last  surviving  member  of  a  Malabar  tarwad  can 
make  a  valid  testamentary  disposition  of  the  tarwad  property.  ALAMI  v. 
KOOMU,  12  M.  126 

Malicious  Prosecution. 

Matters  in  issue— Burden  of  proof. — In  a  suit  for  damages  for  malicious  prosecu- 
tion it  was  found  that  the  charge  brought  by  the  defendant  against  the 
plaintiff  was  unfounded,  and  that  it  was  brought  without  probable  cause  :  — 
Held,  that  the  absence  of  probable  cause  did  not  imply  malice  in  law,  and 
that  on  the  failure  *of  the  plaintiff  to  prove  that  the  defendant  did  not 
honestly  believe  in  the  charge  brought  by  him,  the  suit  should  have  been 
dismissed.  HALL  v.  VENKATAKRISHNA ,  13  M.  394  ...  987 

Maxim. 

"  Omnia  presumuntur  rite  esse  acta"-  See  CIVIL  PROCEDURE  CODE  (ACT  VIII 
OF  1859),  11  M.  296. 

Minor. 

(1)  Suit  against  guardian  of  a  minor — Immaterial  irregularity — Minor's  interest 
bound. — In  a  suit  by  an  adopted  son,  after  the  death  of  his  adoptive  father, 
to  recover  ancestral  land  sold  in  execution  of  a  decree  against  his  adoptive 
mother  therein  described  as  the  guardian  of  the  present  plaintiff,  who  was 
then  an  infant,  it  appeared  that  the  decree  had  been  passed  on  a  bond 
executed  by  the  then  defendant  in  respect  of  a  debt  due.  by  her  late  hus- 
band '.—Held,  that  the  plaintiff  should  be  regarded  as  a  party  to  the  suit 
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in  which  the  decree  executed  ag  vinst  the  land  had  been  passed,  and  that 
the  present  suit  should  be  dismissed.  NATESAYYAN  v.  NARASIMMAYYAB, 
13  M.  480  ...  KMT 

(2)  See  ACT  X  OP  1873  (OATHS),  12  M.  483. 

(3)  See  CIVIL  PROCEDURE  CODE,  CASES  UNDER,  re. 

(4)  See  LIMITATION  ACT  (XV  OP  1877),  13  M.  135,  13  M.  236. 

(5)  See  PENAL  CODE  (ACT  XLV  OF  i860),  12  M.  273. 
Misjoinder  of  Charges. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  12  M.  273. 
Mortgage. 

1.— GENERAL. 

2.— CONTRIBUTION. 

3.— EQUITY  OF  REDEMPTION. 

4.— MARSHALLING. 

5. — PRIORITY. 

6.— REDEMPTION. 

7.— SALE. 

8.— USUFRUCTUARY. 
/. — General. 

Presumption  that  person  paying  off  a  mortgage  intends  to  keep  the  security  alive — 
Power  of  Court  to  order  refund  of  money  wrongfully  paid  out  of  Court  in 
another  suit — Limitation  Act,  sch.  IT,  art.  29. — In  1861  B  granted  a  lease  of 
hi?  zemindari  to  A  for  30  years,  A  undertaking  to  pay  off  all  debts  then  due 
by  B.  Bdied  in  1882  and  his  successors  sued  A,  and  obtained  a  decree  that 
on  payment  of  Rs.  1,20,000  A  should  give  up  possession  of  the  z?mindari. 
This  sum  having  been  paid  into  Court,  A  lost  possession  of  the  zemindari. 
On  January  5th,  1875.  A  had  mortgaged  the  whole  zemindari,  which  con- 
sisted of  22  villages,  to  M,  to  secure  a  loan  of  R«.  ]  ,00,000  borrowed  by  A 
to  pay  off  the  debts  of  B  which  A  undertook  to  pay  in  1861.  On  June 
27th,  1879,  A  being  indebted  to  M  in  the  sum  of  Rs.  1,78,000  paid  M 
Rs.  1,00,000  and  undertook  to  pay  the  balance  out  of  the  income  of  the 
estate,  M  releasing  the  22  villages  from  the  mortgage  of  January  5th, 
1875.  On  June  28th,  1879.  A  executed  a  mortgage  of  the  22  villages  to 
L  to  secure  repayment  of  Rs  1,30,000.  Of  this  sum,  Rs.  1,00,000  was 
borrowed  to  pay  M  and  Rs  30.000  was  prior  debt  due  by  A  to  L.  Of  the 
Rs.  1.00,000  piid  to  M.  Rs.  27,000  was  specially  applied  to  discharge  so 
much  of  the  charge  created  by  the  mortgage  of  Jan.  5tb,  1875.  On  January 
30th,  1875,  A  borrowed  from  S  Rs.  43,000  and  mortgaged  to  her  10  of  the  22 
villages  of  the  zemindari.  In  1885  S  sued  L  to  have  her  debt  declared 
a  first  charge  on  the  money  paid  into  Court  by  the  zemindar.  The  Sub- 
ordinate Judge  held  that  L,  had  a  prior  claim  on  the  fund  and  dismissed 
the  suit : — Held,  on  appeal,  following  the  principle  of  decision  in  Gokaldas 
v.  Puranmal  (L.R.,  li  I.A  ,  126)  that  L  was  entitled  to  a  first  charge  on 
the  fund  to  the  extent  of  Rs.  27,000  which  had  been  applied  to  pay  off  the 
mortgage  of  January  5th,  1875.  In  the  suit  brought  by  B's  successor 
against  A  to  recover  the  zemindari  L  was  a  party,  but  S  was  not.  In  that 
suit  L  obtained  an  order  for  payment  of  Rs.  1,00, 000  of  the  sum  paid  into 
Court  by  the  zemindar.  It  was  contended  by  L  (1)  that  S  could  have  no 
decree  for  repayment  of  this  cum.  and  (2)  that  if  the  money  was  wrongly 
paid  under  the  order  of  the  Court  to  L,  it  was  wrongfully  seized  within 
the  meaning  of  art.  29  of  sch.  II  of  the  Indian  Limitation  Act : — Held  that 
the  Court  had  power  to  order  a  refuur)  and  that  art.  29  of  sch.  II  of  the 
Limitation  Act  was  not  applicable.  RUPABAI  v.  AUDIMULAM,  11  M.  345  40 

2.— Contribution. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  12  M.  255. 
3.— Equity  of  Redemption. 


See  REGISTRATION  ACT  (III  OF  1877),  12  M.  505. 

4. — Marshalling. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  12  M.  255. 
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See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  12  M.  180,  12  M.  424, 12  M.  429. 
6. — Redemption. 

(1)  By  co-widows— Suit  to  redeem  moiety— See  HINDU  LAW— WIDOW,   11  M.  304. 

(2)  See  LIMITATION,  11  M.  416. 

(3)  See  LIMITATION  ACT  (XV  OF  1987),  12  M.  316,  13  M.  39. 

(4)  See  REGISTRATION  ACT'(III  OF  1877),  12  M.  505. 
-  7— Sale. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  11  M.  201. 
8.— Usufructuary. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  12  M.  109. 
Muhammadan  Law. 

1.— DIVORCE. 

2.— GIFT. 

3. — MARRIAGE. 

4.— PARTITION. 

5.— WAKF. 

1.— Divorce 

Under  Muhammadan  law  no  special  expressions  are  necessary  to  constitute  a 
valid  divorce,  nor,  except  when  the  repudiation  is  final,  need  the  words 
be  repeated  thrice.  If  the  divorce  pronounced  is  liable  to  be,  but  is  not, 
revoked  within  the  period  of  iddut,  it  becomes  final.  IBRAHIM  v.  SYED 
BIBI,  12  M.  63  ...  395 

2—  Gift. 

By  a  father — Undivided  share — Delivery  of  possession. — A  Muhammadan  made  a 
gift  in  writing  to  his  daughter  on  her  marriage  of  an  undivided  moiety  of 
bis  share  in  certain  buildings,  which  were  the  property  of  the  donor's  wife. 
On  the  death  of  the  donee,  her  husband  married  her  sister,  and  the  donor 
thereupon  similarly  made  a  gift  to  her  of  the  remaining  undivided  moiety. 
The  donees  were  minors  at  the  dates  of  their  respective  gifts.  The  husband 
now  sued  to  recover  the  share  of  his  first  wife,  of  which  delivery  had  not 
been  made :  —Held,  that  the  gift  was  not  invalid,  either  for  indefiniteness 
or  for  want  of  delivery  of  possession.  HUSSAIN  v.  SHAIK  MlRA,  13  M.  46  742 

3 .—  Marriage. 

Suit  by  husband  for  restitution  of  conjugal  rights — Duty  of  wife  to  cohabit  with 
husband — Plea  of  non-payment  of  dower  bad. — Suit  by  a  Muhammadan  to 
recover  possession  of  his  wife,  the  defendant.  Defendant  pleaded  that  she 
was  not  bound  to  return  to  plaintiff  until  plaintiff  paid  Rs.  42,  prompt  for 
dower,  which  plaintiff  promised  to  pay  by  the  marriage  contract  and  had 
not  paid.  The  lower  Courts  following  Eidan  v.  Mazhar  Husain  (I.L.B.,  1 
All.,  483)  dismissed  the  suit  -.-Held,  on  appeal  that  defendant  could  not 
refuse  cohabitation  on  the  plea  that  her  dower  had  not  been  paid.  KUNHI 
v.  MOIDIN,  11  M.  327  ...  22§ 

-4—  Partition. 

Sale  of  undivided  share— Burden  of  proving  validity  of  sale  by  a  gosha  woman. — 
Suit  for  partition  and  possession  of  an  undivided  share  of  property  sold  to 
plaintiff  by  an  aged  gosha  lady  of  the  class  of  Canarese  Mubammadans 
called  Nevavats.  The  property  sold  was  the  vendor's  share  as  heiress  of 
her  father,  brother,  and  sister,  who  died  in  1856,  1866,  and  1871,  respec- 
tively ;  but  it  appeared  that  the  property  of  the  family  bad  been  in  the 
possession  of  one  managing  member  since  1856.  The  plaintiff,  during  the 
suit,  withdrew  his  claim  against  that  part  of  the  immoveable  property  in 
suit  which  was  within  the  local  limits  of  the  jurisdiction  of  the  Court, 
having  compromised  with  the  defendants  who  had  it  in  their  possession, 
and  pursued  bis  claim  against  the  other  immoveable  property  and  ob- 
tained a  decree.  On  appeal : — Held,  (1)  that  the  suit  was  not  barred  by 
limitation  ;  (2)  that  the  withdrawal  of  the  claim  with  regard  to  the  pro- 
perty situated  within  the  local  limits  of  the  jurisdiction  of  the  Court  (the 
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compromise  not  having  boon  shown  to  be  otherwise  than  bona  fide)  did 
not  operate  to  take  away  the  jurisdiction  of  the  Court  to  adjudicate  on  the 
plaintiffs  suit ;  (3)  that  the  plaintiff  having  discharged  the  burden  of 
proving  that  the  conveyance  to  him  was  voluntarily  executed  and  that 
the  transaction  evidenced  by  it  was  roil  and  bona  fide,  the  conveyance  was 
operative.  KHATJIA  v.  ISMAIL,  12  M.  380  ...  614 

—5.-  Wakl. 

Wakf — Conditional  and  revocable  dedication—Conditions  of  a  valid  dedication. — A 
Muhammadan  by  an  instrument  revoking  a  previous  trust  deed  convey- 
ed her  property  to  her  husband  on  trust  as  follows  : — (1)  to  maintain  the 
settlor  and  her  children  out  of  the  income  ;  (2)  to  hand  over  tho  property 
to  the  children  on  their  attaining  majority  ;  (3)  in  the  event  of  the  settlor's 
death  without  letving  children,  with  the  income  of  the  property  to  have 
Katham  recited  in  a  mosque,  give  food  to  the  Mollahs  who  come  there  for 
reciting  the  same  and  get  the  mailu  performed.  The  settlor  reserved  to 
herself  and  her  representatives  an  option  of  dealing  with  the  property  as 
a  special  fund  for  the  maintenance  of  her  children,  if  any.  The  settlor 
died  leaving  no  children.  In  a  suit  by  hsr  half-sister  against  her  husband 
and  others  to  recover  her  share  of  the  property: — Held,  per  Muttusami 
Ayyar  and  Parker,  JJ.,  that  the  plaintiff  was  entitled  to  recover  her  pro- 
portionate share  of  the  property,  notwithstanding  the  provisions  of  the 
above  instrument.  Per  Siiephard,  J.  —There  has  been  no  complete  dedica- 
tion of  the  property,  and,  except  so  far  as  regards  the  income  required  for 
three  specific  objects  named  by  the  donor,  her  property  is  undisposed  of. 
Conditions  of  a  valid  wakf  considered.  PATHUKUTTI  v.  AVATHALA- 
KUTTI,  13  M.  66  ...  756 

Mysore, 

See  JURISDICTION,  12  M.  39. 
Nalkla  \  \  > 

See  HINDU  LAW— ADOPTION,  11  M.  393. 
Negotiable  Instruments  Act  (XXVI  of  1881). 

(1)  Ss.  8,  9 — Suit  to  recover  money  due  on  a  promissory  note  by  assignee  of  rights  of 

payee  not  being  endorsee. — K  executed  a  promissory  note  on  demand  for 
Rs.  6,000  in  favour  of  S  in  1882.  In  1884  8,  by  an  agreement  in  writing 
assigned  all  her  property,  including  the  promissory  note,  to  M,  but  did 
not  endorse  over  the  promissory  note  to  M.  M  assigned  his  rights  in  the 
promissory  note  to  a  bank  in  payment  of  a  debt.  In  a  suit  by  M,  and 
the  bank  against  K  and  8  to  recover  the  principal  and  interest  due  under 
the  note: — Held,  that  the  plaintiffs  could  not  maintain  the  suit.  PATTAT 
AMBADI  MARAR  v.  KRISHNAN,  11  M.  290  ...  202 

(2)  Ss.  37,  39,   66 —Accommodation   maker— Discharge  of — Presentment  of  pro- 

missory notes— See  CONTRACT  ACT  (IX  OP  1872),  13  M.  172. 

Nomination. 

Nomination  by  a  pandaram  under  a  decree — Revocation  of  such  nomination  by 
,  the  pandaram's  successor— Sae  CIVIL  PROCEDURE   CODE  (ACT   XIV  OF 

1882),  13  M.  338. 

Notice. 

(1)  Bona  fide  purchaser  without — Lien  on  land   created  by   agreement — Sale   to 

stranger — Purchaser  bound — See  LIEN,  12  M.  69. 

(2)  Unregistered   agreement   by  mortgigor    to   sell   to  mortgagee — Subsequent 

assignment  of  equity  of  redemption  to  third  person  for  value,  but  with 
notice  of  agreement— See  REGISTRATION  ACT  (III  OP  1877),  12  M.  505. 

(3)  See  ACT  II  OF  1854  (MADR\S  REVENUE  RECOVERY^,  12  M.    445. 
Notice  to  quit. 

See  LANDLORD  AND  TENANT,  12  M.  353. 

Occupancy  *Right. 

Permanent  cultivator — Paracudi — Form  of  suit — See  LANDLORD  AND  TENANT, 
11  M.  77. 
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Parent  and  Child. 

Interference  with  natural  rights  for  the  benefit  of  the  child — Equity  and  good 
conscience. — Plaintiff,  a  Brahman  widow,  sued  to  recover  her  illegitimate 
infant  child  from  defendant  to  whom  she  had  entrusted  it  since  its  birth 
for  nurture  : — Held,  that  it  being  proved  that  the  plaintiff  was  leading  an 
immoral  life,  the  suit  was  rightly  dismissed.  VENKAMMA  v.  8AVITRI- 
AMMA,  12  M.  67  ...  396 

Parties. 

(1)  See  EXECUTION  OF  DECREE,  12  M.  356. 

(2)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  12  M.  255. 
Partnership. 

Unascertained  interest  in  a  partnership— See  Ci  IL  PROCEDURE  CODE  (ACT 
XIV  OF  1882),  13  M.  447. 

Penal  Code  (Act  XL V  of  I860). 

(1)  Ss.  1,  2— See  ACT  XIV  OF  1874  (SCHEDULED  DISTRICTS),  13  M.  353. 

(2)  8s.  71,  72— See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1832),  12  M.  36. 

(3)  S-  84 — Plea  of  insanity  in  criminal  cases — Legal    test   of  responsibility  in 

cases  of  alleged  unsoundness  of  mind. — The  accused  stabbed  a  child  (his 
brother's  wife)  with  a  sword  and  killed  her-  He  was  charged  with  mur- 
der, and  a  plea  of  insanity  was  set  up  at  the  trial.  No  motive  could 
bd  assigned  for  his  attack  on  the  child,  in  which  he  persisted  in  the 
presence  of  other  persons  :  and  it  appeared  that  he  had  been  in  the 
habit  of  treating  the  child  kindly  and  affectionately.  He  was  suffering 
from  fever  and  want  of  food  at  the  time  and  the  medical  evidence 
showed  it  was  possible  that  the  act  was  committed  under  a  sudden 
attack  of  homicidal  mania.  It  was  in  evidence  that  he  had  abused  some 
of  his  relations  a  short  time  before, — the  abuse  being  probably  due  to 
irritability  of  mind  caused  by  fever.  He  confessed  the  same  to  the  Village 
Magistrate  and  answered  questions  put  to  him  rationally,  but  before  the 
committing  Magistrate  and  the  Sessions  Judge  he  denied  that  he  had 
killed  the  child.  He  was  convicted  of  murder: — Held,  that  as  the  accused 
was  not  proved  to  have  been  by  reason  of  unsoundness  of  mind  incapable 
of  knowing  the  nature  of  his  act  or  that  he  was  doing  what  was  wrong  or 
contrary  to  law,  the  conviction  was  right.  QUEEN  EMPRESS  v. 
VENKATASAMI,  12  M.  459  =  1  Weir  42  ...  669 

(4)  Ss.  95,  477 — Destruction  of  a  valuable  security — Unstamped  document  pur- 

porting to  be  a  valuable  security — Act  causing  slight  harm.— A,  having  had 
certain  transaction  with  B,  wrote  out  a  rough  account  showing  his  in- 
debtedness to  B  and  signed  the  total.  The  paper  was  not  stamped.  B  after- 
wards presented  it  to  A  and  demanded  payment  of  the  total  amount.  A 
paid  part  only  and  after  an  altercation  tore  up  the  paper:  —  Held,  that 
the  act  of  tearing  up  the  paper  constituted  the  offence  of  destroying  a 
valuable  security  and  the  barm  caused  was  such  that  a  person  of  ordinary 
sense  and  temper  would  complain  of  it.  QUEEN- EMPRESS  v.  RAMASAMI, 
12  M.  148  =  1  Weir  533  ...  452 

(5)  Ss.  97,    146  —  Self-defence — Rioting — Unlawful  distraint. — A  landlord,  who 

had  not  tendered  to  his  tenant  such  a  patta  as  the  latter  was  bound  to 
accept  under  the  Madras  Rent  Recovery  Act,  distrained  his  cattle  for 
arrears  of  rent,  the  assistance  of  the  Police  having  been  procured  for  the 
purpose.  The  tenant,  with  the  assistance  of  eleven  other  persons,  forcibly 
obstructed  the  removal  of  the  cattle  which  had  already  been  actually 
seized  and  driven  for  some  yards.  They  were  charged  with  the  offence 
of  rioting  .and  convicted: — Held,  that  the  conviction  was  right.  QUEEN- 
EMPRESS  v.  RAMAYYA,  13  M.  148-^1  Weir  67  ...  815 

(6)  S.  174 — Disobedience  to  lawful  order  of  public  officer — Summons  by  Revenue 

Officer  to  give  evidence  in  pauperism  inquiry — Standing  Order  of  Board 
of  Revenue  (Madras),  Na.  48- a— See  ACT  III  OF  1869  (REVENUE  SUM- 
MONS, MADRAS),  12  M.  297. 

(7)  8.  175 — Jurisdiction  of  Judges  and  Magistrates  in    respect  of  offences  com- 

mitted before  themselves -See  CRIMINAL  PROCEDURE  CODE  (ACT  X 
OF  1882),  13  M.  24. 

(8)  Ss.   181,  182  —Examination  on  affirmation  of   one  preferring    a    criminal 

appeal — Verification   of  petition  of    appeal — Criminal   Procedure    Code, 
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Ss.  342,  428,  540. — In  a  petition  of  appeal  from  a  conviction,  the  appellant 
falsely  stated  thai  the  convicting  Magistrate  declined  to  summon  his 
witnesses.  The  Magistrate  to  whom  the  appeal  was  preferred  called  upon 
the  appellant  to  verify  the  allegations  in  the  petition  of  appeal  on  polemn 
affirmation,  and  he  did  so : — Held,  that  the  appellant  ha<l  net  committed 
an  offence  under  s.  181  or  182  of  the  Ponal  Code.  QUEEN-EMPRESS  v. 
SUBBAYYA,  12  M  451  ...  426 

(9)  S.  188 — Notica  of  orders  under  s.   133— 820   CRIMINAL    PROCEDURE  CODE 

(ACT  X  OF  1832),  12  M.  475. 

(10)  S.  224 — Criminal  Procedure  Code,  s.  59 — Escape  from  legal  custody.  — The 

accused  was  arrested  in  the  act  of  stealing  and  was  handed  over  to  the  Village 
Magistrate,  who  forwarded  him  in  custody  of  the  village  servants  to  a 
police  station.  The  accused  escaped  on  the  way.  He  was  convicted  under 
s.  224  of  the  Penal  Code.  OQ  appeal  the  conviction  was  reversed  on  the 
ground  that  the  custody  was  not  legil  : — field,  that  the  conviction  was 
right.  Section  59  of  the  Code  of  Criminal  Procedure  which  r<  quires  a 
private  person  who  arrests  a  thief  in  the  act  to  take  the  thief  to  the  nearest 
police  station,  is  sufficiently  complied  by  sending  the  offender  iu  custody 
of  a  servant.  QUEEN-EMPRESS  v.  POTADU,  11  M.  480=  1  Weir  200  ...  334 

(11)  S.  225— Criminal  Procedure  Code,  ss.  59,  239,  535,  and  537— Arrest  of  thief 

— Rescue  from  custody  of  priiiate  person — Irregular  procedure.— To  support 
a  conviction  under  s.  225  of  the  Indian  Penal  Code,  it  is  not  necessary 
that  the  custody  from  which  the  offender  is  rescued  should  be  that  of  a 
police  man  ;  it  is  enough  that  the  custody  is  one  which  is  authorised  by 
law  :  —  Held,  therefore,  that  rescue  from  the  custody  of  a  private  person 
who  had  arrested  a  thief  in  the  act  of  stealing  was  an  offence.  A  Magis- 
trate tried  A  for  theft  and  B  and  C  for  rescuing  A  from  lawful  custody 
and  convicted  A,  B  and  C  in  one  trial.  A  appealed,  and  B  and  C  appealed 
separately.  No  objection  was  taken  in  the  petitions  of  appeal  to  the 
procedure  of  .the  Magistrate  :  —  Htld,  on  revision,  that  the  convictions 
might  stand.  QUEEN-EMPRESS  v.  KUTTI,  11  M.  441  =  1  Weir  210  ...  308 

(12)  S.  304  (a)— Causing  death  by  criminal  act. — Where  death  is  caused  by  an  act 

beingin  its  nature  criminal,  304  la)  of  the  Indian  Penal  Code  has  no 
application.  QUEEN-EMPRESS  v.  DAMODARAN,  12  M.  56  =  1  Weir  326.  338 

(13)  S.  330  -Causing  hurt  to  constrain  a  person  to  satisfy  a  demand. — E.  B.,    in 

order  to  constrain  his  wife  to  satisfy  his  demand  that  she  should  return  to 
his  house,  voluntarily  caused  burt  to  her.  He  was  convicted  under  s.  330  of 
the  Indian  Penal  Code  -.—Held,  on  appeal,  that  the  conviction  under  that 
section  was  bad.  QUEEN-EMPRESS  v.  ELLA  BOYAN,  11  M.  257  =  1  Weir 
336  ...  179 

(14)  S.  353—  Public  servant— District  Municipalities  Act  (Madras  Act  IV  of  1894), 

s.  41. — A  Municipal  Inspector  is  a  public  servant  within  the  meaning  of 
s.  41  of  the  Madras  District  Municipalities  Act.  QUEEN-EMPRESS  v. 
RAMASAMI,  13  M.  131  =  1  Weir  345  ...  803 

(15)  8.  372— See  HINDU  LAW— ADOPTION,  11  M.  393. 

(16)  Ss.  372,  373 -Code  of  Criminal   Procedure,   ss.  234   and  597 —Obtaining  a 

•minor  for  prostitution — Danang  girl  caste — Adoption — Misjoinder  of  charges 
— Immaterial  irregularity. — A  woman,  being  a  member  of  the  dancing  girl 
caste,  obtained  possession  of  a  minor  girl  and  employed  her  for  the  purpose 
of  prostitution  ;  she  subsequently  obtained  in  adoption  another  minor  girl 
from  herpirents,  who  belong  to  the  same  caste.  She  and  the  parents  of 
the  second  girl  were  charged  together  under  ss.  372,  373  of  the  Penal  Code. 
The  charges  related  to  both  girls  : — Held,  (I)  that  the  two  charges  should 
not  have  been  tried  together,  but  the  irregularity  committed  in  so  trying 
them  had  caused  no  failure  of  justice  ;  (-J)  that  ss.  372.  373  of  the  Penal 
Code  may  be  applicable  in  a  case  where  the  minor  concerned  is  a  member 
of  the  dancing  girl  caste  Per  Muttusami  Ayyar,  J. — It;  would  be  no 
offence  if  the  intention  was  that  the  girl  should  be  brought  up  is  a  daugh- 
ter, and  that  when  she  attains  her  age  she  should  be  allowed  to  elect 
either  to  marry  or  follow  the  profession  of  her  prostitute  mother.  QUEEN- 
EMPRESS  v.  RAMANNA,  12  M.  273  =  1  Weir  375  ...  540 

(17)  S.  403  —Criminal  misappropriation — Intention,  proof. — R   was  a  Govern- 

ment servant,  whose  duty  it  was  to  receive  certain  monies   and  to  pay 
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them  into  the  treasury  on  receipt.  He  admitted  that  he  had  retained  two 
sums  of  money  in  his  possession  for  several  months,  when  fearing  detection 
he  paid  them  into  the  treasury  making  a  false  entry  at  the  time  in  his 
books  with  a  view  to  avert  suspicion.  His  explanation  as  to  his  reason 
for  retaining  the  money  was  not  credited  by  the  Magistrate  who  convicted 
him  of  criminal  misappropriation  under  s.  403  of  the  Indian  Penal  Code: 
— Held,  that  the  conviction  was  right.  QUEEN-EMPRESS  V.  RAM- 
KRISHNA,  12  M.  49  =  1  Weir  457  ...  383 

(18)  Ss.  403,  4-29  —  B'M  dedicated  to  an  idol. —A.  bull   dedicated  to   an  idol  and 

allowed  to  roam  at  large  is  not  fera  best\a  and  therefore  res  nullius,  but 
prima  facie,  the  trustee  of  the  temple,  where  the  idol  is  worshipped,  has 
the  rights  and  liabilities  attaching  to  its  ownership.  QUEEN-EMPRESS  v. 
NALLA,  11  M,  145  =  1  Wier  498  ...  101 

(19)  Ss.  415,  419,  463  —  Cheating  by  personation — Forgery. — A  falsely  represent- 

ed himself  to  be  B  at  a  university  examination,  got  a  hall  ticket  under 
b's  name,  and  headed  and  signed  answer  papers  to  questions  with  B's 
name  :  —  Held,  that  A  committed  the  offences  of  forgery  and  cheating  by 
personation.  QUEEN-EMPRESS  v.  APPASAMI,  12  M.  151  =  13  Ind.  Jur. 
53  =  1  Weir  480  ...  454 

<20)  Ss.  417,463,464,465,  511— Forgery— Fake  document- Fraudulent  entry 
in  a  book  of  account. — Prisoner  was  requested  to  make  an  entry  in  a  book 
of  account  belonging  to  the  complainant  to  tbe  effect  that  he  was  indebt- 
ed to  tbe  complainant  in  a  certain  sum  found  due  en  a  settlement  of 
accounts  :  instead  of  making  this  entry  as  requested  prisoner  entered  in  a 
language  not  known  to  complainant  that  this  sum  had  been  paid  to  com- 
plainant. He  was  convicted  of  for«ery  under  s.  465  of  the  Penal  Code  : — 
Held,  that  the  offence  was  not  forgery  but  an  attempt  to  cheat.  QUEEN- 
EMPRESS  v.  KUNJO  NAYAR,  12  M.  114  =  1  Weir  539  ...  429 

(21)  Ss   419,  420,  467  and   468 — Cheating — Forgery— Use   of  a  false  name  with 

intent  to  defraud. — The  accused  was  alleged  by  the  prosecution  to  have 
advertised  that  a  work  on  English  idioms  by  Robert  8.  Wilson,  M.A.,  was 
ready,  stating  that  the  price  was  Rs.  2  4-0,  and  that  intending  pur- 
chasers might  remit  it  by  money  order  to  Robert  8.  Wilson,  Council  House 
Street,  Calcutta  ;  to  have  then  requested  the  Postal  authorities  at  Calcutta 
by  a  letter  signed  Robert  S.  Wilson,  to  have  the  money  orders  re-directed 
to  him  as  above  at  Rajam  ;  to  have  similarly  requested  the  Postmaster 
at  Rajam  to  pay  the  money  orders  to  his  clerk  Seshagiri  Rau ;  to  have 
subsequently  received  the  value  of  money  orders  made  out  in  favour  of 
Robert  S.  Wilson  from  the  Postmaster  at  Rajam,  signing  receipts  as 
Seshagiri  Rau  :  Robert  S.  Wilson  and  Seshagiri  Rau  were  alleged  to  be 
fictitious  persons,  and  it  was  also  alleged  that  the  accused  bad  no  bock 
on  English  idioms  ready  to  be  despatched  to  purchasers :  —  Held,  that  the 
above  allegations  supported  charges  of  cheating  and  forgery.  QUEEN- 

EMPRESS  v.  PERA  RAJU,  13  M.  27  =  1  Weir  545  729 

(22)  Ss.  426,  477—  Destruction  of  promissory  note — Offence  not  triable  by  Magis- 

trate but  by  Sessions  Court  only. — P.M.  was  convicted  by  a  Magistrate 
under  s.  426  of  the  Indian  Penil  Code  on  a  charge  of  mischief  by  tearing 
up  a  promissory  note  for  Rs.  20  :  Held,  that  the  offence  charged  fell 
under  s.  477  of  the  Penal  Code  and  was  therefore  triable  by  a  Sessions 
Court  only.  In  re  MADURAI,  12  M.  54  =  2  Weir  22  ...  387 

(23)  S.  471 — Using  a  forged  document  -Fabrication  of  a  receipt  as  a   voucher   to 

cover  a  contemporaneous  embezzlement. — A  Postmaster  misappropriated  a 
certain  sum  of  money,  and  at  the  same  time  male  a  false  document  pur- 
porting to  be  a  receipt  signed  by  the  person  to  whom  the  money  was  pay- 
able. He  was  convicted  of  using  a  forged  doaument  under  s.  471  of  the 
Indian  Penal  Code.  It  was  contended*  that  no  forgery  had  been  commit- 
ted, because  the  receipt  was  made  merely  to  cover  the  embezzlement : — 
Held,  that  the  conviction  was  right.  A  debtor,  who  fabricates  a  release 
to  screen  himself  from  liability  to  pay  the  debt,  cannot  be  said  not  to  be 
guilty  of  forgery,  because  he  intended  by  the  fabrication  to  cover  a  dis- 
honest purpose.  QUEEN-EMPRESS  v.  SABAPATI,  11  M.  411  =  1  Weir 
549  ...  287 

(24)  S.   500 — Statement   by   witness— Privilege   absolute.— M.S.    was   convicted 

under  s.  500  of  the  Indian  Penal  Code  of  defaming  S.S.  by  making  a  certain 
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statement  when  under  cross-examination  as  a  witness  before  a  Court  of 
criminal  jurisdiction  : — Held,  that  the  conviction  was  bad.  The  state- 
ments of  witnesses  are  privileged  ;  if  false,  the  remeiv  is,by  indictment  for 
perjury  and  not  for  defamation.  MANJAYA  v.  8ESHA  SHETTI,  11  M. 
477  =  1  Weir  586  ...  332 

Penalty. 

See  CONTRACT  ACT  {IX  OF  1872),  11  M.  294. 
Plaint. 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  CASES  UNDER. 

(2)  See  PUBLIC  RIGHT,  11  M.  42. 

(3)  See  SPECIFIC  RELIEF  ACT  (I  OF  1877;,  12  M.  136. 
Pleading  and  Proof. 

Variance  between  Collateral  evidence  to  show  that  an  apparent  sale-deed  was  a 
mortgage -See  EVIDENCE  ACT  (I  OF  1872),  13  M.  494. 

Practice. 

(1)  Concurrence  of  Lower  Courts   in  findings  upon  questions  of  fact. — Agreement 

for  division  of  family  property  in  equal  shares — Malabar  custom, — Two 
Courts  in  concurrence  found  that  there  had  been  an  agreement  between 
two  parties,  interested  in  a  family  fund,  that  it  should  be  divided  into  equal 
fourth  parts  among  the  four  branches  of  the  family,  but  that  an  unequal 
division,  made  under  a  decree,  had  resulted  from  unfair  dealing.  To  con- 
test, upon  this  appeal  those  findings  of  fact,  nothing  was  stated  to  make  it 
appear,  to  .the  committee  that,  if  they  went  through  the  whole  of  the 
evidence  they  would  differ  from  the  Courts  below  on  anything  but  questions 
.of  pure  fact.  Accordingly,  their  Lordships  were  of  opinion  that  the  case 
fell  within  the  rule  which  makes  appellate  tribunals  reluctant;  to  interfere, 
and  in  most  cases  makes  them  refuse  to  interfere,  with  concurrent  findings 
of  the  Courts  below.  KRISHNAN  v.  SRIDEVI,  12  M.  512  (P.O.)  =  13 
Ind.  Jur.  409  =  5  Sar.  P-C-J.  455  ...  707 

(2)  See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  188-2),  12  M.  255. 
Pre-emption. 

See  MALABAR  LAW— MORTGAGE,  13  M.  490. 
Promissory  Note. 

See  PENAL  CODE  (ACT  XLV  OF  i860),  12  M.  54. 
Public  Right. 

Civil  Procedure  Code,  ss.  31,  53 — Amendment  of  plaint. — The  fact  that  the  other 
raiyatti  of  the  village  have  similar  rights  does  not  make  A's  right  a  public 
right  ia  the  sense  that  no  action  can  be  brought  upon  it  unless  special 
damage  is  proved.  VENKATACHALA  v  KUPPUSAMI,  11  M.  42  ...  30 

Receiver. 

Discretionary  refusal  to  remove  a  Receiver  and  Manager  of  the  estate  of  Hindu 
widows. —  Rights  and  proceedings  rendering  a  Court's  order,  refusing  to 
remove  an  appointed  Receiver  and  Manager  of  the  estate,  of  which  the 
widowed  Ranis  of  the  late  Maharajah  of  T:injore  had  become  possessed  by 
grant  from  the  Government,  entirely  a  matter  for  the  discretion  of  the 
Court,  which  had  exercised  its  discretion  soundly.  Ex  parte  JlJAI 
AMBA,  13M.  390  (P.C.)  =  5  Sar.  P.C.J.  584  ...  984 

Registration. 

See  TRANSFER  OF  PROPERTY  ACT  (IV.OF  1882),  12  M.  429. 
Registration  Act  (111  of  1877). 

(1)  S.  17  (6),  (h). — Where  a  deed  of  partition  between  a  mother  and  her  son 
declared  certain  existing  rights  in  her  over  moveable  and  immoveable  pro- 
perty above  the  value  of  Rs.  100  : — Held,  that,  although  the  deed  showed 
that  the  execution  of  another  deed  with  reference  to  those  rights  was  in 
contemplation,  yet  the  deed  was  not  admissible  in  evidence  of  the  mother's 
title  to  either  the  moveable  or  immoveable  property.  LAKSHMAMMA  v. 
KAMESWARA,  13  M.  281  ...  908 
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(2)  S.  17  (c) — Unregistered  agreementby  mortgagor  tosell  to  mortgagee— Subsequent 

assignment  of  equity  of  redemption  to  third  person  for  value,  but  with  notice 
of  agreement. — In  a  suit  for  redemption  filed  by  an  assignee  for  value  of 
the  equity  of  redemption  against  the  mortgagee  in  possession,  it  was  found 
that  the  mortgagor  had  agreed  with  the  defendant  to  sell  the  mortgage- 
premises  to  him,  that  part  of  the  purchase-money  bad  been  acknowledged 
as  paid  and  that  the  balance  had  been  tendered  in  pursuance  of  the  agree- 
ment. It  was  further  found  that  the  plaintiff  had  taken  his  assignment 
with  notice  of  the  above  agreement  and  tender.  The  agreement  was  in 
writing,  but  not  registered  : — Held,  that  though  the  agreement  was  not 
admissible  in  evidence  as  creating  an  interest  in  land,  still  it  might  be 
used  for  the  purpose  of  obtaining  specific  performance,  arid  tbe  plaintiff 
having  purchased  the  equity  of  redemption  with  notice  as  above  was  not 
entitled  to  redeem.  Per  cur. — Tbe  plaintiff  having  knowledge  of  the 
agreement  was  put  upon  inquiry  to  ascertain  whether  tbe  tender  had  been 
made  and  whether  there  was  any  objection  to  his  purchase  on  that  ground. 
ADAKKALAM  v.  THEETHAN,  12  M.  505  ...  702 

(3)  Ss.    17    (d),  48— Transfer  of  Property  Act— Act  IV  cf  1882,  ss.   78,   101— 

Priority  of  mortgages— Gross  negligence — Extinguishment  of  charges — Notice 
by  registration. — In  a  suit  for  declaration  of  priorities  of  mortgages  and 
for  foreclosure,  it  apppared  that  the  mortgage  premises  were  mortgaged  to 
defendant  No.  2  in  1879  and  to  tbe  plaintiff  in  1883  and  again  in  1884,  and 
were  convejed  absolutely  by  the  mortgagor  to  defendant  No.  2  in  188fi. 
The  mortgagor  executed  a  rent  agreement  to  the  plaintiff  on  the  occasion 
of  each  of  the  mortgages  of  1883  and  1884.  The  above  mortgages  wore 
registered,  but  plaintiff  and  defendant  No.  '2  had  no  actual  notice 
at  the  date  of  their  mortgage  and  conveyance,  respectively,  of  the  pre- 
vious incumbrances.  The  plaintiff  received  the  title-deeds  to  the  estate 
from  the  mortgagor  on  the  execution  of  the  mortgage  of  1883; 
defendant  No.  2  alleged  that  he  bad  held  them  under  a  prior  incumbrance 
which  was  consolidated  in  tbe  mortgage  of  1879,  an:i  that  previous  to 
the  execution  of  that  mortgage  the  mortgagor  bad  obtained  them  from 
him  for  tbe  purpose  of  obtaining  a  Collector's  certificate  and  had  told  him 
that  the  Collector  had  retained  them,  in  order  to  account  for  their  not 
being  replaced  in  his  custody  :  —Held,  (apart  from  the  questio  whether 
the  mortgage  of  1879  had  been  extinguished  by  tbe  conveyance  of  1886), 
that  the  conduce  of  defendant  No.  2  in  permitting  the  title-deeds  to  remain 
in  the  possession  of  the  mortgagor  amounted  to  gross  negligence  within 
the  meaning  of  Transfer  of  Property  Act,  s.  78,  and  that  tbe  registration  of 
the  mortgage  to  defendant  No.  2  did  not  affect  the  plaintiff  with  construc- 
tive notice  of  its  existence,  and  that  accordingly  the  subsequent  mortgages 
to  the  plaintiff  were  entitled  to  priority.  MADRAS  BUILDING  COM- 
PANY v.  ROWLANDSON,  13  M.  383  ...  979 

(4)  Ss.  17  (d).  49 — Covenant  in  unregistered  lease — Specific    performance. — The 

plaintiff  leased  a  house  to  the  defendant  for  three  years  by  an  unregister- 
ed instrument  which  contained  a  covenant  by  the  lessee  that  he  would 
purchase  the  bouse  at  a  certain  price  on  an  event  which  took  place.  The 
plaintiff  now  sued  for  specific  performance  of  this  covenant  : — Held,  that 
the  unregistered  instrument  was  not  admissible  in  evidence  and  the  suit 
should  be  dismissed.  SAMBAYYA  v.  GANGAYYA,  13  M.  308  ••  926 

(5)  S.  34 — Criminal  Procedure  Code,  s.  195 —  Sanction  to  prosecute  —  Forged 

document  registered  by  Sub- Registrar. — A  Sub-Registrar  acting  under  s.  34 
of  the  Registintion  Ac1;.  1877,  is  not  a  "Court"  within  tbe  meaning  of 
s.  195  of  the  Code  of  Criminal  Procedure.  QUEEN-EMPRESS  v.  SUBBA, 
11  M.  3  ...  2 

(6)  Ss.  34,  35,  41 — Sanction  to  prosecute— Forged  document— Registered  by  Sub- 

Registrar— See  CRIMINAL  PROCEDURE  CODE  (ACT  XOF  1882),  12M.  201. 

(7)  S.  48— Transfer  of  Property  Act— Act  IV  of  1882,  s.  54  —  Oral  agreement 

for  sale  of  land — Subsequent  conveyance  with  notice — Delivery  of  posses- 
sion—Priority—Specific Relief  Act— Act  I  of  1877,  ss,  27,  42  —  Specific 
performance — Declaratory  suit — Consequential  relief. —  Plaintiff  being  in 
possession  of  certain  land  as  an  incumbrancer  under  a  registered  instru- 
ment agreed  orally  with  the  mortgagor  in  1885  to  purchase  it.  The  mort- 
gagor subsequently  sold  the  land  to  others  who  took  tbe  conveyance  which 
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was  registered  wilK  notice  of  the  plaintiff'*  mortgage  and  of  the  oral  agree- 
ment with  him.  Plaintiff  now  sued  for  a  declaration  that  the  conveyance 
was  not  binding  on  him  and  for  specific  perform^nca  of  the  oral  agreement: 
— Held,  (II  that  the  suit  was  not  bad  for  want  of  a  prayer  for  delivery  up, 
and  cancellation  of  the  conveyance ;  (2)  that  the  plaintiff's  possession 
under  his  incumbrance  together  with  the  agreement  to  sell  was  equivalent 
to  delivery  of  possession  within  the  meaning  of  Registration  Ace,  s.  48; 
(3)  that  the  plaintiff  was  entitled  to  have  the  oral  contract  specifically 
enforced  notwithstanding  the  subsequent  registered  sale.  K.ANNAN  v. 
KRISHNAN,  13  M.  8'24  ...  935 

(8)  8.    78— Priority   of   mortgages— Gross  negligence -See  TRANSFER  OF  PRO- 

PERTY ACT  (IV  OF  188-2).  12  M.  429. 

(9)  Ss.  82,   33 — Criminal    Procedure  Code   s.    195 — Sanction.— Certain   persons 

were  charged  with  offences  falling  under  s.  82  of  the  Indian  Registration 
Act,  1877,  and  al-t;>  with  forgery  of  a  document  presented  to,  and  register- 
ed by,  a  Sub  Registrar ;  the  Sub- Registrar  having  granted  sanction  to 
prosecute  the  persons  concerned  without  holding  any  enquiry,  the  Sessions 
Judge  referred  the  case  to  the  High  Court  under  s.  215  of  the  Code  of 
Criminal  Procedure,  in  order  that  the  commitment,  might  be  quashed  on 
the  ground  that  there  was  no  legal  sanction  :  —  Held,  that  no  sanction  waa 
necessary  as  to  the  charge  of  forgery,  and  that  the  provisions  of  s  195  of 
the  Cod'?  of  Criminal  Procedure  were  not  applicable.  QUEEN-EMPRESS 
v.  VYTHILINGA,  11  M.  500  ...  348 

Regulation  11  of  1802  (Madras). 

S.  18— See  LIMITATION  ACT  (IX  OF  1871),  13  M.  467. 
Regulation  XXV  of  1802  (Madras). 

(1)  8s.  5,  7,' 10,  16,  28— See  JURISDICTION,     12  M.  188. 

(2)  8.  12 -See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  13  M.  4?9. 

(3)  S.  12— See  HINDU  LAW  -  IMPARTIBLE  ESTATES,   13  M.  406- 

Regulation  XXIX  of  1802  (Madras). 

(1)  Ss.  5,  7,  10,  16,  28— See  JURISDICTION,   12  M.  188. 

(2)  S.  7 — Karnam  in  zamindari  village — Title  to   office. — The   holder   of    a   kar- 

nam's  offise  in  a  zamindari  village  being  incapacitated  resigned  the  office 
in  1863,  leaving  a  minor  son,  the  plaintiff.  The  brother  of  the  late  holder 
was  then  appointed  to  the  office,  and  held  it  till  1877,  when  he  died. 
Plaintiff  was  t.hen  nominated  by  the  zemindar,  but  did  not.  enter  on  the 
office.  In  1879  the  zunindar  being  deal,  defend tnt  No.  2  was  appoint- 
ed by  the  zemindar's  widow  and  entered  on  the  cffice : — Held,  that  under 
Regulation  XXIX  of  1802,  s.  7,  defendant  No.  2  being  the  heir  of  the 
l*st  holder  was  the  lawful  holder  of  the  office.  SUBBARAYUDU  v. 

GANQARAJU,  n  M.  196  ...         13* 

Regulation  11  of  1803  (Madras), 

S.  44— See  LAND  ACQUISITION  ACT  (X  OF  1870),  13§M»   485, 
Regulation  V  of  1804  (Madras). 

(1)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  1882),  12  M.  341, 

(2)  S.  8— See  ACT  V  OF  1882  (FOREST,  MADRAS),  11  M.  309. 

(3)  8.  20— See  ACT  II  OF  1864  (REVENUE  RECOVERY,  MADRAS),  12  M.  445. 

Regulation  IV  of  1816  (Madras). 

Power  of  Village  Munsif  to  administer  oath  to  witness  — Criminal  Procedure  Code, 
s.  195— Sanction  for  vrosecution  of  witness  for  perjury  by  Village  Munsif. 
— V  was  tried  and  convicted  under  s.  193  of  the  Penal  Code  for  giving 
false  evidence  before  the  Court  of  a  Village  Munsif  in  a  suit  in  which  V 
was  defendant.  The  Village  Munsif  sanctioned  the  prosecution  of  V 
under  s.  195  of  the  Code  of  Criminal  Procedure.  On  appeal  the  Sessions 
Judee  acquitted  V.  on  the  grounds  that  aVillage  Munsif  had  no  power  to 
administer  oath  to  V.  (the  case  not  being  one  in  which  either  party  was 
willing  to  allow  the  cause  to  be  settled  by  the  oath  of  the  other)  and 
because  s.  195  of  the  Code  of  Criminal  Procedure  did  not  apply: — Held, 
that  both  objections  to  the  conviction  were  bad  in  law.  QUEEN-EMPRESS 
v.  VENKAYYA,  11  M.  375  =  2  Weir  163  ...  261 
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See  ACT  XX  OF  1863  (RELIGIOUS  ENDOWMENTS),  13  M.  277. 
Regulation  V  of  1831. 

S.  3—  Suit  tor  a  declaration  as  to  land  alleged  to  be  nattamai  maniyams — Juris- 
diction of  Revenue  Courts — Res  judieata  —  Civil  Procedure  Code,  s.  13. — 
Suit  to  establish  plaintiffs'  tule  to  certain  land  alleged  by  the  defendants, 
who  were  the  Secretary  of  State  for  India  in  Council  and  the  nattamaigar 
of  a  certain  village,  to  be  maniyam  land  attached  to  the  office  of  the 
second  defendant,  and  previously  held  to  be  such  by  a  Reveuue  Court  :  — 
Htld,  the  Cf>urt  was  i  ot  precluded  either  by  R<  g.  VI  of  1831,  P.  3, 
or  by  the  decision  of  (he  Revenue  Court  from  granting  the  declaration 
prayed  for.  RAVUTHA  KOUNDAN  v.  MUTHU  KOUNDAN,  13  M.  41  ...  739 

Representation. 

See  EXECUTION  OF  DECREE,  12  M.  356. 
Representative. 

See  HINDU  LAW -ADOPTION,  11  M.  403. 
Rescission. 

See  CONTRACT,  11  M.  263. 
Res  Judicata. 

(1)  Civil  Procedure  Code,  s.  13  —  Decision  of  Revenue  Court  as  to  landlord's  title 

—See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  13  M.  287. 

(2)  See  CIVIL  PROCEDURE  CODE  (ACT  XIV  OF  188'2),   11  M.  204;  12  M.   312; 

12  M.  500;  13  M.  44. 

Right  of  Ferry. 

See  SPECIFIC  RELIEF  ACT  (I  OF  1877),  13  M.  54. 

Sale. 

Exchange— Trade  usage  -Proof  of— Contract  Act,  ss.  49,  77,  92,  151. — According 
to  mercantile  usage  in  the  cotton  trade  in  Tuticorin,  where  a  dealer 
delivers  cotton  to  the  owner  of  a  cotton  press,  not  in  pursuance  of  any 
special  contract,  the  property  in  the  cotton  vests  in  the  owner  of  the  cotton 
press  who  is  bound  to  give  the  merchant  in  exchange  cotton  of  like  quan- 
tity and  quality.  The  transaction  is  not  a  sale  but  an  agreement  for 
exchange.  Where  therefore  cotton  thus  delivered  was  accidentally  des- 
troyer! bv  fire  :  —  field,  that  the  lo^s  fell  on  the  owner  of  the  press,  VOL- 
KA'RT  BROTHERS  v  VETTIVELU  NADAN.H  M.  459  =  12  Ind.  Jur.  335...  320 

Sanction  to  Prosecution. 

(1)  See  CRIMINAL  PROCEDURE  CODE  (ACT  X  OF  1832>,  12  M.   201. 

(2)  See  REGISTRATION  ACT  (III  OF  1877',  11  M.  3;  11  M.  500. 

(3)  See  REGULATION  IV  OF  1816  (MADRAS),  11  M.  375. 

Specific  Relief  Act '/  of  1877 \. 

(1)  S.  9 -Immoveable  property— Right  of  ferry.  —  Aright  of  ferry  is  immoveable 

property  or  an  interest   therein  within  the  meaning  of  Specific  Relief  Act, 

s.  9.  KRISHNA  v.  AKILANDA,  13  M.  54  748 

(2)  Ss.  27,  42— Transfer  of  Property  Act— Ant  IV  of  1882,  s.  54— Oral  agreement 

for  sale  of  land — Subsequent  conveyance  with  notice— Delivery  of  posses- 
sion— Priority — Specific  performance — Declaratory  suit — Consequential 
relief.  — See  REGISTRATION  ACT  (III  OF  1877),  13  M.  324. 

(3)  S.   40  —  Civil  Procedure   Code,   s.  50—  Inconsistent  causes    of  action— Can- 

cellation of  instrument— Interests  necessary  to  support  the  suit.  — In  a 
suit  for  cancellation  of  a  sale-deed  by  the  person  whose  name  appeared 
on  it  RS  executant,  it  was  alleged  in  the  plaint  that  it  was  a  forgery,  and 
that  if  it  was  not  a  forgerv,  its  execution  had  been  obtained  by  fraud  and 
that  it  was,  moreover,  void  for  want  of  consideration.  The  plaintiff's  in- 
terest in  the  property  to  which  the  instrument  related  had  been  assigned 
by  her  to  another  by  a  conveyance  which  contained  certain  covenants  by 
her  with  regard  to  the  land  -.—Held,  that  the  plaintiff  was  not  entitled  to 
maintain  the  suit.  Per  cur. — The  gist  of  the  plaintiff's  charge  against  the 
defendant  was  that  she  had  never  executed  a  sale-deed  in  his  favor,  and 
that  the  document  set  up  by  him  was  a  forgery.  It  was  not  competent  to 
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the  plaintiff  to  combine  with  this  charge  as  an  alternative  the  wholly 
inconsistent  charge  that  if  she  did  execute  the  document  no  consideration 
was  received  by  her  or  that  fraud  had  been  practised  upon  her.  IYYAPPA 
v.  BAMALAKSHMAMMA,  13  M.  549  ...  1095 

(4)  S.  42  —  Civil  Procedure  Code,  s.  53— Amendment  of  plaint— Suit   to  declare 

alienation  by  Hindu  widow  invalid — Death  of  widow  pending  appeal  by 
plaintiff— Right  of  appellant  to  proceed  with  appeal  —  Plaint  not  to  be 
afnended  by  claim  for  possession. — The  proviso  to  s.  42  of  the  Specific  Belief 
Act  that  "  no  Court  shall  pass  a  declaratory  decree  where  the  plaintiff, 
being  able  to  seek  further  relief  than  a  more  declaration  of  title,  omits  to 
do  so  "  refers  to  the. position  of  plaintiff  at  tha  date  of  suit :  where  a  suit 
WRR  brought  for  a  declaration  that  certain  alienations  of  land  made  by  a 
Hindu  widow  to  the  defendants  were  not  binding  on  plaintiff,  her  rever- 
sionary heir,  and  pending  appeal  by  the  plaintiff,  the  widow  died  -.—Held 
(I)  that  the  plaintiff  was  entitled  to  proceed  with  his  appeal  ;  (2)  that 
plaintiff  could  not  be  permitted  to  amend  his  plaint  and  cUim  possession. 
GOVINDA  v.  PERUMDEVI,  12  M.  136  ...  444 

(5)  S.  42 — Declaratory  decree  —Suit  by  reversioner. — The  intervention  of  two  life 

estates  does  not  preclude  the  reversioner  from  obtaining  a  declaration  of 
his  interest  as  to  land  under  Specific  Rsliet  Act,  s.  42.  KANDASAMI  v. 
AKKAMMAL,  13  M.  195  ...  948 

(6)  S.  42 — Suit  for  declaration  of  title  as  holder  o1  a.  stanom  to  which  a  malikana 

allowance  is  attached — Pensions  Act — Act  XXIII  cf  1871,  s.  6  — Suit  to 
declare  plaintiff's  title  to  the  stanom  of  fifth  Raja  of  Palgbat ;  the  first 
Raja  (defendant  No.  1)  received  a  malikan«,  allowance  from  Government 
payable  to  the  various  stanomdars,  but  had  refused  to  pay  to  plaintiff  the 
fifth  Raja's  share: — Held,  the  plaintiff  being  entitled  to  sue  for  further  relief 
than  the  declaration  of  his  title  and  having  omitted  to  do  so,  the  suit 
must  be  dismissed  under  Specific  Relief  Act,  s.  42.  Per  cur. — Petitions  Act, 
s.  6,  was  not  applicable  to  this  case.  KOMBIv.  AUNDI,  13  M.  75  ...  762 

(7)  S.  42  — See  MALABAR  LAW— ADOPTION,  11  M.  116. 

Stamp  Act  (1  of  1879). 

(1)  S.  2  (13)— Specified  property — Sch.  I,  art.   25 — Declaration  of  trust— Sch.  I, 

art.  5  (c) — Agreement.  —An  agreement  was  made  between  certain  persons 
to  transfer  the  future  surplus  profits  of  their  respective  trades  to  a  trustee, 
in  order  that  the  trustee  should  hold  the  fund  so  to  be  created  on  certain 
trusts  declared  in  the  agreement  : — Held  that  the  agreement  was  liable  to 
stamp  duty  as  a  declaration  of 'trust  under  the  Indian  Stamp  Act,  1879, 
sch.  I,  art-  25,  and  as  an  agreement  under  art.  5  (c)  : — Held,  also,  that 
the  fund  intended  to  be  created  under  the  agreement  was  not  "specified 
property"  within  the  meaning  of  s.  2  (13i  of  the  said  Act.  REFERENCE 
UNDER  STAMP  ACT,  S.  46,  1 1  M.  216  (F.B.)  ...  150 

(2)  S.  3 — Bond.— R  executed  a  document,   by   which  he  promised  to   pay  on 

demand  Rs.  10-12-0  with  interest  to  S.R.  The  writer  of  the  document 
and  some  others  signed  the  document  as  witnesses  : — Held,  that  the 
document  was  a  bond  and  liable  'to  stamo  duty  as  such.  REFERENCE 
UNDER  STAMP  ACT,  8.  49,  13  M.  147  (F.B.)  ...  814 

(3)  Ss.   3    (10),   55,  57 — Duly   stamped— Document    issued  without  endorsement 

required  by  rules  passed  and  published  under  ss.  55  and  57. — The  omission 
of  a  stamp-vendor  to  endorse  on  a  stamped  paper  the  particulars 
required  by  rule  (9)  of  the  revised  rules  published  under  ss.  55  and 
57  of  the  Indian  Stamp  Act,  1879,  by  the  Government  of  Madras,  with 
the  approval  of  the  Governor-General  in  Council,  does  not  render  a  docu- 
ment "  not  duly  stamped  "  within  the  meaning  of  S.  3  (10i  of  the  Indian 
Stamp  Act,  1879.  REFERENCE  UNDER  STAMP  ACT,  S.  46,  11  M. 
377  (F  B.)  ...  263 

(4)  S.  3  (11) — Instrument  professing  to  effect -a  partition    ultra  vires  of  the  execu- 

tants— Instrument  of  partition. — Persons  incorrectly  purporting  to  be  co- 
owners  of  certain  property  agreed  to  divide  it  in  severally  by  written 
documents  : — Held,  that  the  arrangement  fell  within  the  definition  of 
"  instrument  of  partition "  in  the  Stamp  Act,  1879.  REFERENCE 
UNDER  STAMP  ACT,  8,  46,  12  M.  198  (F.B.)  ...  488 
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(5)  S.  3,  cl.  13 — Mortgage— Indemnity  bond.— An  agreement  entered  into   by  the 

Secretary  of  State  and  a  salt  contractor  recited  that  the  contractor  has 
deposited  certain  promissory  notes  to  secure  the  due  fulfilment  of  the 
contract  and  provided  that  the  promissory  notes  should  be  returned  on 
the  due  fulfilment  of  the  contract: — Held  that  the  agreement  was  a  mort- 
gage as  defined  by  the  Stamp  Act.  REFERENCE  UNDER  STAMP  ACT, 
S.  46,  11  M.  39  (P.B.)  ...  27 

(6)  8s.  3,  31,  51. — Allowance  for  spoiled  stamps  may   be  made  under  s.  51  of  "the 

Stamp  Act  when  a  stamped  instrument  has  been  endorsed  by  the  Collector 

under  s.  31.  REFERENCE  UNDER  STAMP  ACT,  S.  46,  11  M.  37  (F.B.)...  26 

(7/  Ss.  5,  14,  35,  37,  39. — A  deed  of  release  was  endorsed  on  a  deed  of  conveyance 
for  Rs.  100.  The  conveyance  .bore  an  impressed  stamp  for  one  rupee,  but 
the  endorsement  was  unstamped  : — Held  tnat  the  conveyance  was  valid 
and  that  the  release  could  be  validated  on  payment  of  the  deficient  stamp 
duty  and  the  penalty  under  s.  39  of  the  Stamp  Act.  REFERENCE  UNDER 
STAMP  ACT,  S.  46,  11  M.  40  (F.B.)  ...  28 

(8)  Ss.  37  (b),  40,  61,  63—  Prosecution  for  attempt,  to  defraud  Government  by 
understating  the  value  of  property  in  a  partition  deed. — A  District  Judge 
impounded  a  partition  deed  produced  before  him  and  forwarded  it  to  the 
Collector  under  s.  35  of  the  Stamp  Act,  1879,  being  of  opinion  that  the 
executant  of  the  deed  had  committed  an  offence  under  s.  63.  The  Collec- 
tor under  s.  69  sanctioned  the  prosecution  of  the  executant  who  was 
convicted  by  the  Magistrate  of  an  offence  under  s.  63  of  the  Act.  On 
appeal  the  Sessions  Court  acquitted  him  on  the  ground  that  the  Collector 
had  not  complied  with  s.  37  (b)  or  s.  40  of  the  Act; — Held,  that  the 
acquittal  was  wrong.  QUEEN-EMPRESS  v.  VENKATRAYADU,  12  M.  231 
=  1  Weir  903  ...  511 

(10)  S.  49 — A   bail-bond  was  executed  to  a  District  Munsif,   who  expressed  no 

doubt  as  to  the  amount  of  duty  to  be  paid  and  made  no  application  to 
have  the  case  referred.  The  District  Judge  referred  the  case  to  the  High 
Court : — Held  that  the  District  Judge  was  not  authorized  to  make  the 
reference.  REFERENCE  UNDER  STAMP  ACT,  S.  49, 11  M.  38  (F.B.)  ...  27 

(11)  S.  61 — Acknowledgment  of  receipt  of  cheque  by  letter,  not  stamped,  an  offence. 

— M  acknowledged  receipt  of  a  cheque  for  Rs.  100  by  letter.  The  letter 
was  not  stamped  : — Held,  that  M  was  properly  convicted  under  s.  61  of 
the  Indian  Stamp'Act,  1879.  QUEEN-EMPRESS  v.  MUTTIRULANDI,  11 
M.  329  =  lWeir  903  ...  229 

(12)*Sc/i.  I,  art.  5  (a)— Agreement  or  memorandum  of  agreement  relating  to  the 
sale  of  shares — Agreement  by  correspondence. — Correspondence  having 
passed  between  the  plaintiff  and  defendant  relating  to  the  sale  of  shares  in 
a  certain  company  by  the  plaintiff  to  the  defendant,  and  the  sale  not 
having  been  carried  out,  the  plaintiff  in  a  suit  for  damages  against  the 
defendant  sought  to  prove  an  agreement  for  sale  from  the  letters,  none  of 
which  were  stamped  : — Held,  the  letters,  though  unstamped,  were  admissi- 
ble as  evidence  of  an  agreement,  since  they  did  not  constitute  an  agree- 
ment or  memorandum  of  agreement.  RAINIER  v.  GOULD,  13  M.  255  ...  889 

(13)  Sch.  I,  arts.  25,  36 — Declaration  of  trust — Gift. — Where'a  donee  was  direct- 
ed in  an  instrument  of  gift  cf  certain  land  to  maintain  the  donor  out  of 
the  profits  of  the  land  : — Held,  that  the  instrument  was  liable  to  stamp 
duty  as  a  gift  and  not  as  a  declaration  of  trust.  REFERENCE  UNDER 
STAMP  ACT,  S.  46,  12  M.  89  (F.B.)  ...  412 

Statutes  II  and  12.  Vic.,  Cap.  21. 

i-^tSee  INSOLVENT  ACT,  1848,  11  AND  12,  Vic.  C.  21,  13  M.  150. 
Summons. 

See  ACT  III  OF  1869  (MADRAS  REVENUE  SUMMONS),  11  M.  137. 
Temple  Management. 

Dismissal  of  dharmakarta,  grounds  for — -Dharmakarta  guilty  of  misfeasance 
retained  in  office  on  terms. — A  suit  to  remove  a  dharrnakarti,  though  he  is 
held  to  have  been  guilty  of  misconduct  in  the  discharge  "  of  his  duties  as 
such  may,  in  the  absence  of  any  proved  and  deliberate  dishonesty  on  the 
defendants'  part,  be  dismissed  on  conditions  to  be  complied  with  by  him. 
SIVASANKARA  V.  VADAGIRI,  13  M.  6  ...  714 
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(1)  Ss.  1,  67,  86,  89—  Usufructuary  mortgage,  dated  <20th  April  188Q.  sued  on  in 

1884 — Form  of  decree — In  a  suit  filed  in  1884  on  a  usufructuary  mort- 
gage, dated  20th  April  1882,  a  decree  was  panned  for  the  payment  of  the 
mortgage  money,  or  in  default  for  the  sale  of  the  mortgage  property  :  — 
Held,  (semble  under  the  Transfer  of  Property  Act)  that  the  decree  for 
sale  was  the  right  decree.  VENKATASAMI  v.  SUBRAMANYA,  11  M.  88...  61 

(2)  S.  44— Hindu  law — Sale  by  a  co- parcener  of  his  share  in  specific  property — 

Rights  of  the  vendee— See  HINDU  LAW— JOINT  FAMILY,  13  M.  275. 
(8)  S.  52 — Lis  pendens— Partition  suit — Decree  by  consent.  — Pending  a  suit  for 
partition  of  land,  &o.,  two  of  the  parties  to  the  suit    sold  part  of  the  land 
in  question  to   a  stranger   who  was  not   brought  on  to  the   record.     After 
the  execution  of  the  sale-deed,  the  parties  to  tho  suit  entered  into  a  com- 
promise and  a    decree  was  passed  by    consent  accordingly.     In  a  suit  by 
the  purchaser  for  possession  of  the  land  sold  to  him  : — Bold,  the  purchaser 
was    not  bound    by    the  decree  passed  by  consent.     VYTHINADAYYAN  y.    " 
SUBRAMANYA,  12  M.  439  ...         655 

(4)  S.  52 — Lis  pendens  —  When  a  suit  becomes  contentious— Priority  of  registered 

mortgage. — As  soon  as  the  filing  of  the  plaint  is  brought  to  the  notice  of 
the  defendant,  the  proceeding  becomes  contentious  and  any  alienation 
subsequent  to  that  ia  subject  to  the  doctrine  of  Us  pendens.  A  mortgage 
was  executed  on  25th  Jane  and  was  registered.  On  the  s-ime  day,  prior 
mortgagees  filed  a  suit  against  the  mortgagors  on  an  unregistered  mort- 
gage of  the  same  land  :  they  obtained  a  decree  and  attached  the  mortgaged 
property  : — Held,  that  the  registered  mortgagee  was  entitled  to  priority 
and  his  mortgage  was  not  affected  by  the  rule  of  Us  pendens.  ABBOY  v. 
ANNAMALAI,  12  M.  180  ...  475 

(5)  S.  54— Oral  agreement  for  sale  of  land — Subsequent  conveyance  with  notice 

— Delivery  of  possession  —  Priority — Specific  Relief  Act — Act  I  of  1877, 
ss.  27,  42 — Specific  performance— Declaratory  suit — Consequential  relief — 

See  REGISTRATION  ACT  (III  OF  1877),  13  M.  324. 

(6)  S.  55  —  Vendor  and  purchaser — Implied  covenant  jor  title — Acts  amounting  to 
wawer  of  covenant — Possession  taken  under  contract. — On  16th  August  1885 

the  defendant,  having  agreed  to  purchase  a  house  belonging  to  the  plaint- 
iff, executed  an  agreement,  in  which  it  was  stated  "that  that  he  had  this 
day  purchased  the  house  belonging  to  Ghousiah  Begum  Sahiba  (plaintiff) 
for  Ra.  16.000,  that  he  had  paid  Rs.  1,000  as  an  advance  and  taken 
possession,  that  he  would  pay  the  balance  with  interest  at  the  rate  of  Re.  1 
per  cent,  per  mensem  within  fifteen  days,  and  obtain  a  sale-deed  from 
the  said  Begum."  The  plaintiff  at  the  time  of  the  agreement  had  not 
obtained  a  conveyance  of  the  house  to  her,  and  was  not  able  to  tender  a 
conveyance  to  the  defendant  until  January  1887,  when  she  did  so.  Mean- 
while the  defendant  took  possession  under  the  agreement,  paying  only  a 
portion  of  the  balance  of  the  purchase-money  ;  he  also  executed  certain 
repairs  on  the  bouse  and  let  it  to  a  tenant  and  enjoyed  the  rent.  It  further 
appeared  that  shortly  a'ter  the  above  agreement  he  sought  to  obtain  a  sale- 
deed  from  the  plaintiff  and  attempted  to  raise  a  sum  of  money  on  a 
mortgage  of  the  house.  On  22nd  December  1885  the  defendant  wrote  to 
the  plaintiff  demanding  a  conveyance  and  giving  notice  that  it  the  sale  be 
not  completed  in  the  following  month,  the  interest  on  the  balance  of  the 
purchase-money  should  cease;  but  no  evidence  was  given  af  to  any  appropri- 
ation of  the  purchase-money  by  the  defendant.  In  1887  the  plaint  iff  filed 
the  present  suit  to  recover  the  unpaid  purchase-money  with  interest  at  12 
per  cent.  :-~Held,  that  the  acts  of  the  defendant  amounted  to  a  waiver  of 
the  implied  covenant  for  title,  and  that  the  plaintiff  was  entitled  to  recover  • 
the  unpaid  purchase-money  with  interest  at  the  agreed  rate  up  to  the  date 
of  payment,  and  that  he  was  further  entitled  to  a  lien  on  the  property  for 
that  amount.  GHOUSIAH  BEGUM  v.  RUSTUMJAHt  13  M.  158  ...  823 

(7)  S.  60.— The  breach  of  a  condition  in  a    mortgage  deefl  to  the   effect  that  on 

default  of  payment  on  a  certain  date,  the  mortgage  sh-tll  be  deemed  an 
absolute  pale,  does  not  amount  to  an  extinguishment  of  the  right  of  redemp- 
tion by  act  of  the  parties  within  the  meaning  of  the  proviso  to  s  60  of 
the  Transfer  of  Property  Act,  1882.  PERAYYA  v.  VENKATA,  11  M.  403...  281 

(8)  Ss.  65,    68— Mortgagor  and  mortgagee — Construction  of  mortgage — Sale  of 

premises  at  suit  of  a  prior    mortgagee — Right  of   a  second  mortgagee  to  sue 
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the  mortgagor  personally. — The  defendants,  having  already  mortgaged 
certain  land  to  another  executed  a  hypothecation  bond  comprising  the 
same  lind  in  favour  of  the  plaintiff  to  secure  a  debt  due  by  them  to  the 
plaintiff  and  covenanted  therein  to  pay  to  him  daily  the  proceeds  of  cer- 
tain sales  of  firewood,  of  which  the  plaintiff  was  to  credit  part  towards  the 
secured  debt.  The  defendants  having  failed  to  pay  tho  amount  due  on 
first  mortgage,  the  first  mortgagee  obtained  a  decree  and  brought 
the  land  to  sale.  The  plaintiff  now  brought  a  suit  in  the  Small  Cause  Court 
to  recover  the  amount  due  on  footing  of  his  hypothecation  bond  : — Held 
that  the  hypothecation  bond  contained  no  personal  covenant  by  the  obli- 
gors, but  that  on  the  construction  of  as.  65  and  68  of  the  Transfer  of  Pro- 
perty Act  the  obligors  had  committed  default  so  as  to  entitle  the  obligee 
to  sue  them  personally  under  the  former  section.  8INGJEE  v.  TlRUVEN- 
GADAM,  13  M.  192  ...  846 

(9)  S.  67  (a)  —  Usufructuary  mortgage— Bemedy  of  mortgagee. — A  usurfuctuary 

•  mortgagee  is  not  entitled,  in  the  absence  of  a  contract  to  that  effect,  to 
sue  for  sale  of  the  mortgaged  property.  Semble.  —  The  construction 
placed  on  s.  67  (a\  of  the  Transfer  of  Property  Act,  1882,  in  Venkatasami  v. 
Subramanya  (I.L.R  ,  11  Mad  88)  that  a  usufructuary  mortgagee  can  sue 
either  for  foreclosure  or  for  sale  but  not  for  one  or  other  in  the  alternative 
is  wrong.  -CHATHU  v.  KUNJAN,  12  M.  109  ...  425 

(10)  Ss.  67,83,  84 — Suit  by  mortgagee  instituted    before    payment    into    Court — 

Bight  of  mortgagee  to  a  decree  and  to  full  costs. — In  a  suit  to  recover 
money  due  on  a  mortgage,  defendant  paid  the  money  into  Court  and  a 
notice  was  issued  to  the  mong-igee  under  s.  83  of  the  Transfer  of  Proper- 
ty Act.  The  mortgagee  filed  his  suit  before  notice  was  served  on  him,  and 
it  was  not  proved  that  the  mortgagee  was  aware  of  the  fact  of  the  pay- 
ment into  Court  when  he  filed  bis  suit  -.—Held,  that  the  plaintiff  was  not 
debarred  by  s.  67  of  the  Transfer  of  Property  Act  from  obtaining  a  decree, 
and  that  under  the  rules  of  Court  the  pleader's  fee  was  properly  assessed 
as  in  a  contested  suit  and  not  as  in  a  case  where  there  is  a  confession  of 
judgment.  SITARAMAYYA  V.  VENKATRAMANNA,  11  M.  371  ...  258 

(11)  S.  68 — Sale  of  mortgaged  -premises  under  Land  Acquisition  Act  —  Personal 

suit  by  mortgagee. — The  sale  of  mortgaged  premises  under  the  Land  Acqui- 
sition Act  is  not  a  destruction  of  the  security  within  the  meaning  of  s.  68 
of  the  Transfer  of  Property  Act  and  does  not  enable  the  mortgagee  to  sue 
the  mortgagor  personally.  AKUMUGUM  v.  SlVAGNANA,  13  M.  321  ...  935 

(12)  S.  69  (1) — Mortgage — Invalid  condition  as  to  notice  of  sale — Sale   valid. — In 

a  deed  of  mortgage  of  property,  situate  within  the  town  of  Madras,  it  was 
provided  that  a  power  of  sale  might  be  exercised  after  fifteen  days'  notice. 
The  property  was  sold  : — He  Id  that,  (s.  69  of  the  Transfer  of  Property 
Act,  188'2,  requiring  three  months'  notice  before'such  a  power  of.  sale 
shall  be  exercised),  the  condition  as  to  notice  was  invalid,  but  that  the 
sale  was  nevertheless  valid.  THE  MADRAS  DEPOSIT  AND  BENEFIT  SO- 
CIETY v.  PASSANHA,  11  M.  '201  ...  140 

(13)  S.  78 — Priority  of  mortgages— Gross  negligence— Estoppel — Agency.  —  On  the 

20th  of  February  1888,  defendant  No  1  executed  a  mortgage  in  favour  of 
the  plaintiff  Company.  Defendants  Nos.  2  and  3  bound  themselves  as  sure- 
ties for  the  due  payment  of  the  mortgage  amount  on  default  by  the  mort- 
gagor. This  mortgage  had  not  been  registered  at  the  date  of  the  execution 
of  the  mortgages  next  referred  to.  On  the  27th  of  April  1888,  the  Secretary 
of  the  plaintiff  Company  handed  over  to  defendant  No.  1  most  of  the  title- 
deeds  which  had  been  delivered  to  the  plaintiff  Company  on  the  execution 
of  the  mortgage,  and  defendants  Nos.  1  and  3  undertook  that  they  would 
raise  a  loan  thereon  and  discharge  the  debt  due  to  the  plaintiff,  or  return  the 
title  deeds  if  they  failed  in  raising  the  loan.  On  the  20th  April  1888,  defend- 
ant No.  1  deposited  the  title-deeds  with  defendant  No.  4  and  executed  a 
mortgage  to  her  for  Rs  4,000  ;  and  on  the  7th  May  1888,  he  executed  an  in- 
strument creating  a  further charpe in  her  favour  for  Rs.  1,000.  These  two 
sums  were  applied  by  defendant  No.  1  to  his  own  use,  and  not  in  discharge 
of  the  prior  mortgage.  The  mortgages  to  defendant  No.  4  described  the 
mortgage  premises  as  being  then  free  from  incumbratices  : — Held,  that  the 
plaintiff  Company  had  been  guilty  of  gross  negligence  in  letting  the  title- 
deeds  out  of  their  possession  and  that  the  mortgages  of  defendant  No.  4 
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had  accordingly  priority  over  the  mortgage  to  the  plaintiff  Company. 
MADRAS  HINDU  UNION  BANK  v.  C.  VENKATBANQIAH,  12  M.  424  ...  644 
(14)  S.  78 — Priority  of  mortgages  -Gross  negligence — Registration. — A  mortgagee 
at  the  request  of  tbe  mortgagors  returned  to  them  their  certificate  of  title 
to  the  mortgage  premises  to  enable  them  to  raise  money  to  pay  off  his 
mortgage.  This  mortgage  was  duly  registered.  The  mortgagors,  who 
remained  in  possession  of  the  mortgage  premises  throughout,  having 
shown  the  certificate  to  a  third  person  whom  they  informed  of  the 
existence  ol  the  first  mortgage,  and  borrowed  Rs.  400  from  him,  sub- 
sequently informed  him  thit  the  first  mortgage  was  paid  off,  delivered 
the  certificate  to  him,  and  executed  to  him  a  mortgage  of  the  same 
premises  to  secure  the  sum  of  Rs.  400  and  a  further  sum  of  Rs.  800  : — 
Held,  that  though  the  second  mortgagee  had  been  wanting  in  caution,  yet 
since  he  bad  been  thrown  off  his  guard  by  the  conduct  of  the  first  mort- 
gagee in  returning  to  the  mortgagors  their  certificate  of  title,  the  second 
mortgagee  was  entitled  to  priority  in  respect  of  his  security  over  the  first 
mortgagee.  DAMODABA  v.  SOMASUNDARA,  12  M.  429  '  ...  648 

(15)iSs.  78,  101— Priority  of  mortgages— Gross  negligence— Extinguishment  of 
charges— Notice  by  registration — See  REGISTRATION  ACT  (III  OF  1877), 
13  M.  383. 

(16)  S.  81 — Marshalling — Contribution — Creditors  of  co-parcenary  and  separate 

creditors — Act  XXVII  of  1860 — Adoptive  son  of  deceased  creditor — Practice 
— Parties  to  cross  appeals. — Suit  by  the  adoptive  son  of  the  obligee  (deceas- 
ed) of  a  hypothecation  bond  to  recover  principal  and  interest  due  on  the 
bond  against  the  land  comprised  iu  the  hypothecation.  Defendant  No.  1, 
(he  obligor  of  the  bond,  had  executed  it  as  manager  of  a  joint  Hindu 
family  of  which  defendant  No.  2  was  a  member,  and  for  the  rightful  pur- 
poses of  the  family.  The  family  subsequently  became  divided,  and  the 
hypothecated  property  was  divided  between  defendants  Nos.  1  and  2. 
Defendant  No.  1  afterwards  hypothecated  part  of  his  share  for  a  private 
debt  to  defendant  No.  3,  who,  having  sued  on  his  hypothecation  and 
brought  the  land  to  sale  in  execution,  became  the  purchaser.  The  Dis- 
trict Munsif  passed  a  decree  for  the  plaintiff,  against  which  defendants 
Nos.  2  and  3  preferred  separate  appeals,  the  plaintiff  being  the  sole 
respondent  to  each  appeal.  The  District  Judge  on  appeal  passed  a 
decree  directing  that  the  plaintiff  should  first  proceed  against  all  the 
property  which  was  not  subject  to  the  hypothecation  to  defendant 
No.  3,  including  the  share  of  defendant  No.  2.  Defendant  No.  2  pre- 
ferred a  second  appeal  joining  all  the  other  parties: — (1)  Held,  that 
the  plaintiff  was  under  no  obligation  to  obtain  a  certificate  under 
Act  XXVII  of  1860  for  the  purpose  .of  maintaining  the  suit  ;  (2)  that 
as  the  plaintiff  and  defendant  No.  3  were  not  creditors  of  the 
.  same  person  having  "demands  against  the  property  of  that  person, 
no  case  for  marshalling  arose,  and  consequently  that  the  direction 
of  the  District  Judge  was  wrong.  Per  cur. — Though  both  defend- 
ants Nos.  2  and  3  preferred  separate  appeals  from  the  original 
decree,  they  only  made  the  plaintiff  respondent,  and  defendant  No.  3 
omitted  to  make  the  appellant  before  us  (defendant  No.  2)  party 
to  his  appeal,  but  the  relief  prayed  for  in  each  appeal  was  that 
the  original  decree. might  be  set  aside  so  far  as  it  was  in  plaintiff's 

favout  and    against    each    appellant.... Having    regard   to  the    relief 

claimed .wo  see  no  reason    to  hold    that  the    appellant    before   us 

was   a    necessary    party  to  the    appeal    preferred  by   defendant    No.  3. 
GOPALA  v.  SAMINADAYAN,  12  M.  255  ...         528 

(17)  S-  83— Civil  Procedure  Code,  s  375. — A  sum  of  money  having  been  deposited 

in  Court  under  Transfer  of  Property  Act,  s.  83,  by  a  vendee  of  the  mort- 
gagor, the  mortgagee  refused  to  accept  it  in  discharge  of  his  mortgage 
except  on  the  terms  that  the  depositor  should  convey  to  him  part  of  the 
mortgage  premises,  which  he  consented  to  do.  This  agreement  was  not 
communicated  to  the  Court  and  the  depositor  refused  to  carry  it  out  when 
.  the  mortgagee  had  withdrawn  the  money  as  above  ; — Held,  that  the  mort- 
gagee was  entitled  to  a  decree  for  specific  performance  of  the  agreement  to 
convey.  TATAYYA  v.  PlCHAYYA,  13  M.  316  ...  932 

(18)  Ss.  92,  93— Time  fixed  for  redemption— Application  to  execute  the  decree.— -In 

a  suit  to  redeem  a  kanom  a  redemption  decree  was  passed  which  provided 

1168 


GENERAL  INDEX. 

Transfer  of  Property  Act  (IV  of  1882)  -(Continued),  PAGE 

that  the  kanom  amount  and  the  value  of  improvements  be  paid  in  three 
months.  The  decme  amount,  was  not  paid  withm  that  period,  but  the 
decree- holder  applied  to  execute  the  decree  at  a  later  date:--#eW,  that 
the  decree-holder  was  not  then  entitled  to  have  the  decree  executed. 
ELAYADATH  v.  KRISHNA,  13  M.  267  ...  898 

(19)  S.  99 — Hindu  law— Personal  decree  against  managing  member  of  joint  family 

not  impleaded  as  such— Effect  of  sale  in  execution  of  such  decree — Sale  of 
mortgage  property  in  execution  of  decree  on  a  money  bond  for  interest  due 
on  ihz  mortgage. — The  managing  member  of  a  joint  Hindu  family  execut- 
ed in  1878  a  mortgage  on  certain  lan^s,  the  property  of  the  family,  to 
secure  a  debt,  incurred  by  him  for  family  purposes,  and  in  18S1  ho  to- 
gether with  his  brother  executed  to  the  mortgagee  a  money  bond  for  the 
interest  then  due  on  the  mortgage  In  1882  the  mortgagee  brought  a  suit 
on  the  money  band,  and  having  obtained  a  personal  decree  against  the 
two  brothers  merely,  brought  lo  sale  in  execution  part  of  the  mortgaged 
property  which  was  purchased  by  a  third  person  :  —  Held,  that  the  sale 
did  not  convey  the  interest  of  another  undivided  brother  who  was  not  a 
party  to  the  decree  : — Held,  further,  per  Kernan,  J.,  that  the  sale  in  exe- 
cution was  invalid  under  Transfer  of  Property  Act,  p.  99.  SATHUVAY- 
YAN  V.  MUTTHUSAMI,  12  M.  325  ...  576 

(20)  Ss.  106,  108— Landlord  and  tenant — Assignability  of  tenancy— Suit   by   za- 

mindar  to  set  aside  a  Court  sale  of  his  raiyat's  interest — Burden  of  proof. — 
A  zamindari  raiyat  mortgaged  the  land  comprised  in  his  holding,  and  the 
mortgagee,  having  sue!  and  obtained  a  decree  ou  his  mortgage,  attached 
the  mortgagor's  interest  in  the  land  and  purchased  it  at  the  Court-sale 
held  in  execution  of  his  decree.  The  zimindar,  who  bad  intervened  un- 
successfully in  execution,  now  sued  to  set  aside  the  sale  and  to-  eject  the 
decree-holder  and  the  judgment-debtor  from  the  land.  Neither  party  ad- 
duced evidence  : — Held,  that  as  the  burden  of  proof  lay  on  the  plaintiff, 
and  had  not  been  discharged,  the  suit  must  be  dismissed.  APPA  BAU  v. 
SOBBANNA,  13  M.  60  ...  762 

(21)  Ss.  130,  135,  136,  137— Limitation  Act— Act  XV  of  1877,  sch.  II,  art.  116— 

Apportionment. — A  sue,l  as  assignee  of  a  bond  (payable  in  1872),  by  hypothe- 
cating land  in  the  mofussil.  B,  A's  assignor,  was  a  vakil  practising  in  the 
High  Court.  B  had  obtained  an  assignment  of  the  obligee's  interest  in 
the  bond  sued  on,  and  also  another  bond  for  Es.  3,000  between  the  same 
parties  after  the  1st  July  1882,  for  Ba.  4,500.  B  had  previously  purchased 
the  two  bonds  at  a  sale  in  execution  of  the  decree  of  a  Mofussil  Court  for 
'  Bs.  5  each.  A's  assignment  from  Bpurported  to  be  made  to  A  in  payment 
of  certain  debts  owed  to  him  by  B.-  No  interest  has  been  paid  on  the  bond 
and  no  tender  had  been  made  to  the  plaintiff. — Held  that  the  creditor's 
personal  remedy  was  passed  by  art,  116  and  on  the  evidence,  that  there 
was  no  consideration  for  the  bond  bued  on'or  that  it  had  failed. — Per  Cur. 
— The  true  construction  of  s.  136  of  the  Transfer  of  Property  Act  appears 
to  us  to  be  that  the  officer  mentioned  in  it'habituUly  exercising  their 
functions  in  a  particular  Court  are  precluded  from  buying  any  actionable 

claim  cognizible  by  that  Court  We  are  referred  to  no  evidence  on  the 

record  as  showing  that  B  practised  as  a  pleader  .regularly  in  the  Subordi- 
nate Court  at  Negapatam,  and  we  must,  therefore,,  overrule  the  conten- 
tion that  the  assignment  to  him  is  inoperative  altogether.  There  is,  how- 
ever, no  doubt  that  the  assignments  to  him  and  by  him  are  governed  by 
s.  135,  and  that  under  s.  137  the  persoo  to  whom  a  debt  is  transferred 
takes  it  subject  to  the  liabilities  to  which  the  transfer  was  subject  at  the 
date  of  the  transfer.  Upon  the  facts  of  the  case  B  was  clearly  not  entitled 
to  resover  more  than  Bs.  4,500,  whatever  might  be  due  on  the  document. 
As  he  was  the  purchaser  of  an  actionable  c'aim,  s.  135  of  the  Transfer  of 
Property  Act  applied  to  him.and  he  could  not  recover  more  than  the  price, 
he  paid  and  the  interest  due  thereon.  "There  is  no  foundation  for  the  sug- 
gestion that,  where  two  actionable  bonds  are  brought  together  for 
Bs.  4,  500  and  only  Bs.  950  are  recovered  upon  one  of  them,  the  assignee 
is  precluded  from  recovering  the  difference,  but  that  he-must  submit  to  a 
loss  arising  from  an  apportionment.  BATHNASAMI  v.  SUBBAMANYA, 
11  M.  56  .  ...  .39 
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(22)  S.  135— Assignment /or  value  o/  a  debt  — Decree  to  which  the  assignee  is 
entitled. — In  a  suit  against  a  debtor  an  assignee  for  value  of  the  debt  is 
precluded  by  Transfer  of  Property  Act,  s.  135,  from  recovering  more  than 
the  price  paid  by  him  for  the  assignmeut  with  interest,  thereon  and  tho 
incidental  expenses  of  the  sale.  NlLAKANTA  v.  KRISHNASAMI,  13  M. 
225  (F.B.)  ...  868 

(28)  S.  135  (d) — Adjudication  on  claim. — In  a  suit  upon  a  hypothecation  bond 
brought  by  an  assignee  for  value  from  the  obligee,  it  appeared  that  the 
obligee  bad  previously  to  the  assignment  obtained  a  decree  by  consent 
against  the  obligors  for  an  instalment  of  the  money  due  upon  it,  and  had 
also  made  good  his  claim  to  the  land  comprised  in  it  as  against  an  attach- 
ing creditor  of  the  obligors  : — Held,  that  there  had  been  no  adjudication 
on  the  claim  to  exclude  the  rule  in  Transfer  of  Property  Act,  s.  135,  and 
accordingly  the  plaintiff  was  entitled  to  recover  only  the  sum  p«d  by  him 
for  the  assignment  with  interest' from  the  date  of  payment  to  the  date 
of  the  decree.  EAMACHANDRA  v.  VENKATARAMA,  13  M.  516  ...  1072 

(24)  S   136  —Purchase  of  actionable  claim  by  officer  of  Court — Jurisdiction,  mean- 

ing of  term.—  Section  136  of  Transfer  of  Property  Act,  1882,  provides 
that  no  officer  connected  with  a  Court  of  Justice  can  buy  an  actionable  claim 
falling  under  the  jurisdiction  of  tbe  Court  in  which  such  officer  exercises 
his  functions.  The  plaintiff,  an  officer  in  a  District  Court,  having  purcha- 
sed the  rights  of  tbe  mortgagee  in  a  bond  sued  to  recover  Bs.  2/225  due 
upon  it  in  the  Court  of  the  District  Munsif  : — Held,  that  as  the  claim  did 
not  fall  under  the  immediate  jurisdiction  of  the  District  Court,  s.  136  was 
not  applicable.  SlNGARACHARLU  v.  SIVABAI,  11  M.  498  ...  347 

(25)  S.  136 — Purchase  of  elephant  with  authority,  to  recover  the  same  from  a 

stranger  : — The  owner  of  certain  land  in  consideration  of  a  sum  of  money 
transferred  to  the  plaintiff,  a  pleader,  the  right  to  elephants  caught  in 
pits  in  the  owner's  land,  and  the  right  to  sue  for  the  recovery  of  such 
elephants  from  any  person  in  possession  of  them.  The  plaintiff  sued  the 
defendants  to  recover  possession  of  an  elephaut  which  had  been  tripped 
and  was  in  defendant's  possession  at  the  time  of  the  transfer  to  plaintiff. 
The  suit  was  dismissed  on  the  ground  that  the  plaintiff  had  bought  an 
actionable  claim  within  the  meaning  of  s,  136  of  the  Transfer  of  Property 
Act,  1882  :—Held,  that  the  section  was  not  applicable.  RAMAKRISHNA 
V.  KURIKAL 11  M.  445  ...  310 

Trust. 

(1)  Improvements  of  estate — Rights  of  tenant  for  life  and  remainderman  as   to 

sums  expended. — A 'testator  conveyed  his  property  which  consisted  of  ex- 
tensive coffee  estates  to  trustees  upon  trust  as  to  part  thereof  for  certain 
persons  for  life  and  then  upon  trusts  for  their  children  absolutely.  A  suit 
having  been  filed  for  the  administration  of  the  trusts  of  the  will  a  receiver 
was  appointed.  On  the  application  of  the  receiver,  and  with  the  consent 
of  all  parties,  the  Court  sanctioned  the  extension  of  the  estate.  This  was 
done  by  raising  a  loan  on  pledge  of  the  profits  of  the  estate,  out  of  which, 
when  realised,  tha  loan  was  paid  off.  By  the  will,  the  trustees  were  em- 
powered to  raise  money  for  the  purpose  of  managing  tbe  estate  at  their 
absolute  discretion,  either  by  using  the  profits,  or  by  pledging  or  selling  the 
corpus.  The  tenants  for  life  claimed  that  the  loan  might  be  declared  a 
charge  on  the  estate  : — Held,  that  the  extension  was  within  the  powers  of 
the  trustees,  but  that  as  between  the  lifetenants  and  the  remaindermen, 
the  former  were  entitled  to  have  the  sums  expended  on  the  improvements 
charged  on  the  corpus,  they  keeping  down  the  interest.  OUCHTBRLONY 
v.  OUCHTERLONY,  11  M.  360  251 

(2)  Bee  STAMP  ACT  (I  OP  1879),  12  M.  89. 
Trustee. 

Limitation — Adverse  possession — Suit  by  a  trustee  of  a  devasom  disaffirming  the 
act  of  his  predecessor. — The  trustee  of  a  Malabar  devasom,  who  had  suc- 
ceeded to  his  office  in  June  1883,  sued  in  1887  to  recover  for  the  devasom 
possession  of  land  which  had  been  demised  on  kanom  by  his  predecessor 
in  February  1881,  on  the  ground  that  the  demise  was  invalid  as  against 
the  devasom.  The  defendant  had  been  in  possession  of  the  land  for  more 
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than  twelve  years,  falsely  asserting  the  title  of  kanomdar  with  the  per- 
mission of  the  plaintiff's  predecessor  in  office  : — Held,  (1)  the  suit  was 
not  barred  by  limitation  ;  (2i  the  pi  iinc.it!  was  entitled  to  maintain  the 
suit  for  the  purpose  of  recovering  for  the  trusts  of  the  devasom  property 
improperly  alienated  by  his  predecessor.  VEDAPURATTI  v.  VALLABHA, 
13  M.  402  ...  992 

Usage. 

Trade— See  SALE,  11  M.  459. 

Vendor  and  Purchaser. 

See  TRANSFER  OF  PROPERTY  ACT  (IV  OF  1882),  13  M.  158. 

Village  Property. 

As  to  what  was  the  common  property  of  a  village,  viz.,  a  tank—Inability  of  any 
of  the  co-proprietors  to  exclude  the  rest  from  contributing  to  repair  it. — A 
village  tank,  on  the  site  of  an  ancient  one,  was  the  common  property  of 
and  used  by,  all  the  inhabitants  of  whom  one  family,  on  the  ground  of 
improvements  and  additions  made  by  their  ancestor  with  the  general 
acquiescence  of  the  village,  claimed,  against  the  rest,  the  exclusive  right 
of  repairing  the  tank  at  their  own  cost.  But  no  corresponding  obligation 
on  the  plaintiffs  to  repair  was  shown  ;  and  from  the  evidence,  including 
that  afforded  by  a  compromise  made  in  1842,  it  appeared  that  the  repairs 
were  to  be  effected  by  a  common  collection  made  through  the  person 
in  management,  who  was  to  account  for  his  receipts  and  expenses: — Held, 
that  it  was  equally  at  the  option  of  the  rest  of  the  villagers  either  to  per- 
mit the  repairs  to  be  done  by  the  plaintiffs,  or  to  insist  on  the  work  being 
done  at  the  common  cost,  the  tank  remaining  the  common  possession  of 
the  village,  and  no  class  of  the  villagers  having  any  right  to  exclude  the 
rest  from  contributing  to  the  repairs.  SlVARAMAN  CHETTI  v.  MUTHAYA 
CHETTI,  12  M.  241  (P.C.)  =  16  I.A.  48  =  5  Sar  P.C.J.  331  ...  518 

Waiver. 

(1)  See  LIMITATION  ACT  (XV  OF  1877),  12  M.  192. 

(2)  See  MALABAR  LAW— MORTGAGE,  13  M.  490. 
Will. 

(1)  Construction  of — Absolute  gift— Repugnant  gift  over—Indeflniteness  of  gift — 

Reputed  wife. — On  the  construction  of  a  will  which  was  as  follows: — "I 
hereby  declare  all  former  wills  cancelled.  I  desire  that  my  wife  should 
obtain  possession  of  all  my  property  and  enjoy  the  benefit  of  all  monies 
that  may  accrue  until  her  death,  when  I  wish  that  whatever  may  remain 
shall  be  used  for  the  education  of  the  children  of  the  Eurasian  and  Anglo- 
Indian  community.  I  desire  that  thia  will  be  administered  by  the  Official 
Trustee  of  Madras  :"  — Held,  (1)  that  the  reputed  wife  should  take  under 
the  will  without  strict  proof  of  the  marriage,  no  fraud  being  imputed  to 
her  in  the  matter  of  the  marriage  ;  (2)  that  the  gift  to  the  wife  was  absolute 
and  the  gift  over  bad  for  repugnancy.  ADMINISTRATOR-GENERAL  OF 

MADRAS  v.  WHITE,  13  M.  379  ...         976 

(2)  Construction— See  HINDU  LAW— WILL,  11  M.  258. 
Words  and  Phrases, 

(1)  "Capital  "—See  ACT  V  OF  1878  (CITY  OF  MADRAS,  MUNICIPAL)',    11    M. 

238. 

(2)  "Carrying  on  business  for  gain  "-See  ACT  V  OF  1878  (CITY  OF  MADRAS, 

MUNICIPAL),  11  M.  238. 

(3)  "  Conservancy  clauses  "—See   CRIMINAL   PROCEDURE  CODE  (ACT   X  OF 

1882),  13  M.  142. 

(4)  "Court"— See  REGISTRATION  ACT  (III  OF  1877),  11  M.  3. 

(5)  "  Court  of  lowest  grade  "—See   CIVIL    PROCEDURE   CODE   (ACT   XIV   OF 

1882),  13  M.  145. 
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Words  and  Phrases— (Concluded).  PA 

(6)  "  Duly  stamped  '—See  STAMP  ACT  (I  OP  1879),  11  M.  377- 

(7)  "Instrument  of  partition"— See  STAMP  ACT  (I  OF  1879),  12  M.  1C  3, 

(8)  "  No  Court  sh,i»ll  pass  a  declaratory  decree  where  the  pUintiff ,  baing   abln  to 

seek  further  relief  than  a  mere  declaration  of  title,  omits  to  do  so  "—Sea 
SPECIFIC  RELIEF  ACT  (I  OF  1877),  12  M.  136. 

(9)  "  Not  competent  "—See  EVIDENCE  ACT  (I  OF  1872),  12  M.  228. 

(10)  "Occupier  of  land  "—See  ACT  V  OF  1882  (MADRAS  FORESTS),  12  M.    1203. 

(11)  "Prescribed  period  "—See  LIMITATION  ACT  (XV  OF  1877),  11  M.  218. 

(12)  "  Specified  Property"— See  STAMP  ACT  (I  OF  1879),  11  M.  216. 

(13)  "Standing  Crops"— See  CIVIL  PROCEDURE  CODE  (ACT  XI V  OF  1832), 

11  M.  193. 

(14)  "  Sufficient  cause"— See  LIMITATION  ACT  (XV  OF  1877),  13  M.  269. 

(15)  "  Yaumia  allowance  "—See  ACT  XXIII  OF  1871  (PENSIONS),  11  M.  283. 

Zamlndars. 

Impartiality— See  HINDU  LAW— IMPARTIBLE  ESTATES.  11  M.  380;  13  M.  197; 
13  M.  406. 
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